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PREFACE. 


nPHE  desire  universally  expressed  for  a  periodical 
"^  work  of  this  nature  was  the  principal  induce- 
ment which  led  the  compilers  of  these  Notes  to  sub* 
mit  them  to  public  view ;  without  any  design  of  en- 
tering into  a  competition  with  any  modem  rep6rter : 
Should  they  meet  with  approbation,  they  mean  to 
pursue  their  plan  of  publishing  the  Notes  of  Cases 
adjudged  in  the  Court  of  King's  Bench  within  a 
short  time  after  ehch  term. 

In  a  WOTk  of  this  kind  all  that  can  be  expected  is 
accuracy ;  to  polish  and  digest  properly  requires  long 
time  and  much  labour,  which  would  defeat  the  inten- 
tion of  this  publication ;  the  primary  object  of  which 
is  to  remedy  the  inconvenience  felt  by  every  part  of 
the  profession  of  waiting  two  or  three  years,  till  some 
gentieman  of  experience  and  ability  has  collected 
matter  sufficient  to  form  a  complete  volume. 

With  these  motives,  the  publishers  beg  leave  to 
lay  in  tiieir  claim  to  the  candour  of  the  profession. 


Temple, 

January  SOth,  1786. 

'^A^  -^XvtiaVia    171996       -«,-»Google 
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PREFACE 


TO    THE 


SECOND    EDITION^ 


nPHE  liberal  encouragement  which  this  work  has 
^  met  with  having  rendered  a  second  edition  ne« 
cessary,  we  could  not  omit  so  favourable  an  opportu- 
nity of  expressing  our  gratitude  to  the  profession, 
whose  countenance  has  so  highly  honoured  our  en- 
deavours;  and  particularly  of  returning  our  public 
thanks  to  those  gentlemen,  by  whose  friendly  assist- 
ance, in  a  ready  communication  of  notes  and  papers, 
we  have  been  enabled  to  present  these  reports  in  a 
more  ccnrect  and  finished  state  than  we  bould  other* 
wise  have  done. 

While  we  gratify  our  own  feelings  in  this  public  ac- 
knowledgment of  those  fiivours  which  we  have  already 
received,  permit  us  to  hope  fixr  a  ccmtinuation  of 
then^. 

Tjihple, 
Nov.  6tb,  1786. 
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CASES 

ARGUED  AND  DETERMINED 

IW  THE 

COURT  OF  KING'S  BENCH, 

IN 

MICHAELMAS  TERM, 

IN  THE  TWENTY-SIXTH  YEAR  OF  THE 
REIGN  OF  GEORGE  III. 


The  KING  against  ST  ACE  Y,  1^35^ 

nEARCROFT  had  moved  for  an  information  in  the  nature  The  Court 
•^  of  a  yuo  warranto  against  the  defendant,  to  shew  by  win  not 
wbat  authority  he  claimed  to  be  a  freeman  of  the  borough  of  8^"*"*  ?"  *?• 
Winchelsea*    The  point  to  be  considered  was,  whether  one  thcnatiwc*" 
)brten  was  duly  elected  mayor  of  the  said  borough  in  the  of  a  9110 
year  1769 ;  on  which  election  the  validity  of  the  defendant's  ^^^J^^ 
ihrndiisc,  as  a  freeman,  depended*     It  appeared  from  the  af-  years  (L) 
fidafits  that  the  corporation  of  Winchelsea  consists  of  a  may-  quiet  pot. 
or,  jurats,  and  freemen ;  that  the  election  of  mayor  is  made  sessio/i. 
aunually  by  the  body  of  freemen  out  of  the  jurats,  which  latter  ^^^^'^  '^ 
have  DO  right  to  vote  therein ;  that  in  the  year  1769,  in  the  ic^tiJ^I^^ 
absence  of  the  mayor,  it  became  a  question  who  ought  to  pre-  yean,  may 
side  at  the  election  of  a  successor,  and  on  taking  counsel's  jjdace  the 
opinion  (Mn  DunningJ^it  was  thought  adviseable  for  the  oW-^^^J*"*' 
est  freeman  to  preside  thereat ;  that  the  name  of  the  oldest  Whether  a 
freeman  then  was  Knight^  but  as  to  the  fact,  whether  /STn/^g-Af  dcntative 
f^x  Marten  actually  presided,  the  affidavits  diflPered:  but  thejj^**^"j^ 
entry  made  by  the  town-clerk  was  as  follows :  **  At  a  special  JTiSnUie 
"conn  held  at  the  Guildhall  of  this  borough  pursuant  to  the  person,  from 
** statute  of  the  11  Geo.  1.  c  4.  before  — —  Marten^  Esq.  and ^*»®?i5 
** Dawes  J  Esq.  and  other  jurats,  and  the  freemen  of  the  J^]^^]]^' 

Vol.  L  B  "  said  andisturbcd 

potaesaioa 
^  it  ^9€n?  Sisch  title  shall  not  be  impeaebed  by  those  who  hive  acquiesced  and  actedt 

{a)  Vid.  R,  ▼.  G,  Peacock,  post.  4  vol.  684.  &  stat.  Zi  Geo,  3.  c.  58 ;  by  which 
ie  tne  for  impeaching  a  tide  to  a  corporate  office  is  limited  to  6  years. 
(*)  Vid.  R,y,0.  Symmoru,  post.  4  vol.  223.  Bi  Jf.  v.  Mortloek,  post.  3  vol  300. 
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17BS*     "  said  corporation,  — —  Marten^  Esq.  was  unanimously  elect- 
*-*v*-^    **  ed  ipayor.** 

The  Kino       rhat  the  election  was  then  acquiesced  in  by  all  parties  ;  and 

tigaifut    ^^^  Marten  has  been  several  times  since  elected  mayor. 

*?TA^  »  •       ^  similar  application  was  made  to  the  Court  last  term  :  but 

as  it  was  made  by  two  of  the  freemen  qf  the  borough,  who 

were  present  at,  and  acquiesced  under,'  the  electtt>h  id  17u9, 

the  Court  dismissed  the  application. 

The  present  motion  was  made  in  the  names  of  seven  persons 
son^e  of  whom  had  no  concern  with  the  corporation ;  and  the 
Others  had  |)ot  resided  in  the  boroug;h  fo^  many  years,  on 
which  account  their  freedom  was  called  in  question^  and  dis- 
allowed in  some  of  the  affidavits.  Two  of  the  present  a\)pli- 
cants  acknowledged  th^t  they  came  before  the  Court  at  the  in- 
stance of  the  two  persons  who  made  the  former  application. 
J^e  now  shewed  cause,  and  contended  that  the  Court  had 
never  granted  an  information  to  impeach  a  derivative  title, 
^vhere  the  original  title  was  undisputed  by  the  same  parties, 
an^  the  possessors  had  died  in  the  quiet  enjoyment  of  it.  He 
cited  The  King  and  Sfeqring  (a)  and  the  W^inchelsea  causes  In  | 
4  ^urr.  U26.  I1J022;  2120.  2277, 

J^iarcroft  and  Ersiine  in  support  of  the  rule.     The  charter 
is  the  Ipw  of  the  cprppration  ;  the  corporators  must  he  judged  i 
hy  it ;  and  riotw^^hstapding  any  long  usage  to  the  contrairy,  ^iTl  I 
their  proceedings,  not  warranted  by  the  charter,  are  voii 
'fjic  act  of  11  G^o.  1.  c.  4«  points  out  two  remedies,  if  they  dio 
fiot  elect  on  the  charter-rday.     They  may  either  proceed  to 
^lectioi)  the  pext  day,  and  if  the  mayor  or  other  proper  officer 
be  absent,  the  next  in  order  is  to  fill  his  place  ;  or  secondly,  | 
they  inay  apply  to  thjs  qpurt  fof  a  mandsunus :  but  here  they  j 
hav^  ^either  pursued  the  pharter,  nor  the  directions  of  the 
statute*    They  i\^tn  cited  The  King  v.  Luther  [b). 

{^rd  MAf^8F]fiX.p.  ^  I  remember  when  it  was  so  much  the 
]>ractice  of  the  Court  to  grant  juo  warranto  mform^Ltions  as  of 
course,  that  it  was  held  prudent  never  to  shew  cause  against 
th?  rule,  for  fear  of  disclosing  the  grounds  on  which  the  party 
yr^nU  But  now,  since  these  matters  have  come  more  under 
consideration  it  is  no  longer  a.  motion  of  course;  and  the 
Cqur|  fi^e  bound  to  consider  all  th^  cii-cunistances  of  the  case, 
before  they  disturb  the  |>eace  and  quiet  of  any  corporation  J 
The  next  thing  which  the  Court  took  into  their  consideration 
waa  the  length  of  time,  within  which  they  would  grant  infer- 
fiia^ions,     It  was  customary  never  to  refuse  informadons  for 

(d)  fwt  4.  a.  (A)  M.  24  C.  3 .  £.  i?. 
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&117  length  of  time  ;  but  as  the  inconvenience  and  vexation  of    17SJ« 

thif  were  plainly  perceived^  the  Court  were  desirous  to  go  by 

a  certain  rule  ;  and  therefore,  as  the  tinae  was  indefinite  b>  the 

coflinKin  law,  and  fixed  by  no  statute,  they  drew  a  line  by  ana^ 

tog}' to  the  statute  of  limitations  in  ejectmeilts  ;  they  drew  it 

for  twenty  years  :  and  this  hus  bem  acquiesced  in  by  the  bar^ 

lod  in  parliament,  where  it  was  once  mentioned.     Now  no 

person  can  apply  for  an  information  in  opposition  to  enjoyment 

aod  iradisputed  possession  for  twenty  years.    Such  a  title  shaH 

on  DO  account  be  impeached  by  any  private  person  ;  yet  still 

the  King  may  prosecute  by  his  Attorney-General. 

But  when  the  Court  laid  down  the  general  rule,  they  also 
said  that  it  might  be  refused  Vfithin  twenty  years  upon  other 
circuflnstances  to  warrant  the  Court  to  say,  ^^  You  shall  not 
make  use  of  the  King's  name  for  such  and  such  purposes." 
The  Court  is  bound  to  guard  the  quiet  of  corporations  ;  and 
Ae statute  It  Gt^.  1.  c.  4.  was  passed  in  order  to  insure  them 
Kcority  and  tranquillity. 

Now  as  to  the  circumstances  of  this  case,  the  Court  know 
not  the  real  prosecutors,  but  they  will  ask,  why  do  such  per- 
SQQB  come  for  redress  \  There  is  no  individual  among  those 
vIm)  apply  to  the  Court  at  present,  who  says  my  franchise  is 
knrt  (fl).  Who  are  you  ?  What  concern  have  you  with  the 
corporation  I  Only  one  of  the  King's  subjects  ;  I  have  no  con- 
cern. What  do  you  come  for  ?  To  dissolve  the  corporation, 
nd  10  disturb  its  peace.  Then  what  is  to  be  uken  advantage 
of  here?  a  mere  blunder.  They  mean  to  act  right  imder  the 
itatBte— they  take  counsel's  opinion. — There  is  no  usurpation 
on  the  crown — they  acquire  no  new  privileges — there  is  no 
i^krence  of  opinion  at  the  time — ihey  are  unanimous.  If 
die  blunder  had  been  discovered,  it  might  have  been  cured  di- 
rectly. The  constitution  of  the  borough  is  not  changed  or  aU 
teredin  any  shape.  Theie  are  many  circumstances  in  this 
G8H  why  the  Court  should  not  interfere  by  granting  an  intor- 
astioa.  No  precise  rule  can  be  laid  down  in  these  cases  ;  but 
d  the  circumstances  taken  together  must  govern  the  discretion 
of  .the  Court*  I  refer  you  to  the  case  of  the  King  and  Mar- 
tenay 

Upan  the  other  point,  it  is  clear  that  this  question  originates 
from  the  same  persons  who  made  the  application  last  term  ; 
who  were  present  at  the  time,  and  consented  to  these  acts,  and 

laid 

(«)  U  R,  V.  Kemp^  JST.  29  G.  3.  B.  R.  the  Court  said,  that  where  the  party  ap- 
^p%  was  a  uxiMfsa,  Uxy  wou!d  only  rei)uire  a  tiionger  case  co  be  mude  for  the 
lAfMation. 
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1785.     laid  by :  therefore  I  am  clear  on  that  ground  also  that  the  riile 

v^-y— ^    should  be  discharged. 
The  King      IViilis  and  Ashhurst^  Justices,  concurred. 

against  BuLLER  J.  There  18  no  doubt  but  that  this  second  applica- 
tion  originates  fronv  the  same  party :  and  where  a  person  as. 
sents  to  an  act,  and  derives  and  enjoys  a  title  under  it,  it  shall 
not  lie  in  his  mouth  to  impeach  it. 

As  to  the  other  point — the  rule  of  twenty  yeats  is  to  be  sore 
a  great  length  of  time,  and  if  the  Court  should  at  any  timebe 
disposed  to  narrow  that  rule,  I  shall  certainly  concur  in  i^  It 
is  not  a  new  idea ;  it  arose  so  long  ago  as  in  the  reign  of  George 
the  Second*  I  have  a  manuscript  note  of  a  case  where  the 
Court  refused  a  rule  on  an  application  of  this  sort,  on  die 
ground  of  length  of  time,  which  was  only  fourteen  year^. 
Therefore  the  length  of  time,  though  less  tnan  twenty  yeirg| 
is  a  strong  ingredient. 

Another  point  has  been  made,  how  far  it  is  competent  to  go 
into  objections  against  a  derivative  title,  when  the  original 
holder  died  in  the  undisputed  possession  of  it.  This  question 
has  never  been  precisely  determined,  nor  will  I  enter  into  it 
now.  But  where  the  parties  themselves  have  acquiesced,  I 
think  it  is  a  strong  reason  why  the  Court  should  not  suffer  Mm 
to  impeach  the  original  title.  In  the  case  of  The  King  wad 
Spearing^  mentioned  by  Mr.  Lee^  the  Court  doubted :  they  let 
the  information  go,  because  the  question  had  never  been  de- 
termined. But  on  the  other  ground  mentioned  by  my  Lord, 
I  thinlrthe  rule  should  be  discharged  (a). 

Rule  discharged  (J6). 

(a)  The  next  day  Mr.  J.  Bu4/er  read  the  following  note  of  the  Xipg  and  Sptm^l 
ing,  cited  at  the  bar.  Sex  v.  Spearing,  tried  at  the  Spring  astizes  at  ff^inc&eltr$ 
before  Blachtone,  J.  1771,  where  there  was  a  verdict  for  the  defeiidsnt.  Sptarhig 
"  bad  been  sworn  in  before  the  Duke  of  Bolton,  as  mayor  of  Winchettsr.  The  re- 
cord contained  twenty  issues ;  but  the  only  one  material  to  this  case  was  thel9di4 
which  was  that  the  Duke  of  BoUon  was  not  mayor :  for  he  was  not  an  inhabitant 
at  the  time  he  was  chosen,  nor  for  some  time  before  ;  and  so  not  eligible.  Ji/bol- 
tttme,  J.  would  not  suffer  the  parties  to  go  into  evidence  at  that  distance  of  tine 
after  the  death  of  the  Duke  of  Bolton,  to  prove  kim  not  an  inhabitant ;  but  iiisre- 
ly  whether  he  was  mayor  or  not,  which  the  book  shewed;  that  isy  he  wouU  not 
suffer  the  title  to  be  imeached  after  the  death  of  the  person  from  whom  it  wasde* 
rived.  As  he  had  in  fact  been  mayor,  it  should  be  taken  that  he  had  been  rq;a- 
larly  so. 

Ai.d  also  this  note  of  7^  Kif^  v.  PiJte  and  Braddoci,  Tr.  90  Geo.  3.  Infor- 
mations had  been  moved  for  in  the  nature  of  quo  narrantot  against  the  defendants, 
after  a  quiet  possession  of  fourteen  years.  The  Court  said  they  wooM  not  snfier 
the  title  to  be  gone  into.  Dav/,  serjeant*  who  moved  for  the  inforraationy  said 
that  one  had  been  granted  against  one  yobn*  after  twenty  years  possession:  »eJ 
nan  allocatur,-  for  he  had  preserved  his  omce  by  fraud  and  mal-practices>  but  here 
there  had  been  an  undisturbed  enjoyment. 

(i)  Vid.  i?.  v.  Stephens,  1  Burn  433. 1  Black.  Rep,  470>  i?.  v.  Gwter;  CowjS  59. 
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CORBETT  against  POELNITZ  and  ANN  his  Wife.        J,^ 

A  fhfnt  CO* 

THE  declaration  stated  that  the  defendant  Ann^  before  vert,  liviog 
her  intermarriage  with  Baron  PoelnitZy  was  the  wife  of  apart  from 
Lord  Percy;  that  auerwards  they  agreed  to  live  separate  ;  ^^"^^ 
that  accordingly  such  separation  took  place ;  and  that  the  de-  having  a  ae- 
feadant  Ann  haiid  a  competent  maintenance  of  1600/.  per  an- parate  mam« 
mm  settled  on  her  by  deed.     That  afterwards  the  said  Ann^  teuance,nwy 
b|forc  her  intermarriage  with  the  defendant.  Baron  Poeln'Uz^ ^u^Mdas a 
and  whilst  she  was  so  covert  with  the  said  Lord   Percy ^  andybn^  40U 
also  whilst  she  so  lived  separate  and  apart  from  the  said  Lord  (a),  andh^r 
Ptrcy^  and  also  whilst  her  said  maintenance  from  the  said  Lord  JtJ^fs  Ua-' 
Percy  was  duly  secured  and  paid  to  her,  to  wit,  on  the  29th  y^  fo,  jpch 
Novemlaer^  in  the  year  1776,  at  London  aforesaid,  &c.  in  consi-debt. 
deration  that  the  plaintiiF,  at  the  special  instance  and  request 
of  the  said  defendant  Ann^  and  for  and  in  consideration  of  the 
sum  of  900/.  paid  by  one  Abraham  Chambers  to  the  said  Ann^ 
had  then  and   there  become  held  and  firmly  bound,  together 
with  the  said  Ann^  to  the  said  Abraham  Chambers^  by  their  joint 
and  several  bond,  in  1800/.  conditioned  for  the  payment  of  an 
annuity  of  150/.  during  the  natural  life  of  the  said  Ajiny  and 
had  also  at  the  like  special  instance  and  request  of  the  said 
Aniii  together  with  the  said  Ann^  executed  a  warrant  of  attor- 
ney for  confessing  judgment  on  the  said  writing  obligatory  for 
1800/.  and  costs  01  suit,  at  the  suit  of  the  said  Abraham  Cham- 
bertj,  undertook,  and  to  the  said  plaintiff  then  and  there  pro- 
mised faithfully,  to  indemnify  him  against  the  said  bond  and 
warrant  of  attorney.    That  afterwards,  and  after  the  said  pro- 
miie,the  marriage  between  the  said  Lord  Percy  and  the  said 
defendant  Ann  was  dissolved  by  act  of  parliament,  by  which 
the  same  provision  of  i600L  per  a?in.  was  continued  and  secu- 
red to  her  for  her  life.     That  afterwards,  in  March  1780,  the 
said  Ann  was  married  to  the  defendant,  Baron  Poalnitz.     That 
afterwards,  and  after  the  marriage  of  the  said  Ann  with  the 
said  Baron  Poelnitz^  to  wit,  on  the  29th  August  1780, 262/.  lOs. 
became  payable  to  the  said  Abraham  Chambers^  by  virtue  of 
the  condition  of  the  said  bond,  for  one  year  and  three  quar- 
ters, ending  on  the  said  29th  August  1780.     That  afterwards 
the  said  Abraham  caused  to  be  entered  of  record,  upon  and  by 
virtue  of  the  said  warrant  of  attorney,  a  judgment  in  his  Ma- 
jesty's court  of  King's  Bench  at  Westminster^  as  of  Trinity 

term 

(0)  Vid-  Conifnan  v.  CoUiwa,  2  Bro.  Cb.  Cas.  377:  k  H.  BL  Me^.  334  J  &  GiU 
*mut  V.  Brffcn,  post.  4  voL  766.  1  Ld,  Ray.  147. 
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^7SS.     term  in  the  20th  year  of  the  {>re»^Qt  King,  at  the  suit  ^f  ^e 

w.y  1^    said  Abraham^  against  the  said  ^/in  and  the  said  plaintiflf,  upon 

CoRBiTT  the  said  writing  obligatory  for  iC,he  said  sum  of  1^00/.  and  69** 

againtt    f^j.  ^osts  ;  whereupon  the  plaintiflf,  to  prevent  his  being  taten 

ofiLKiTz.  .^  execution  upon  the  said  iudgment^  afterwards,  on  the  6lth 

November  1780,  was  obUged  to  pay,  and  did  pay,  to  the  said 

Abraham  Chambers  the*  said  sum  of  262/.  10*.  together  w^h 

5/.  19*.  for  costs :  yet  that  the  said  Baron  Poelnitz^  and  Jb^ 

had  not  paid  him,  the  said  plaintiflf,  the  said  sums  of  262/.  10«« 

and  SL  19*.  or  indemnified  him  against  the  payment,  thereof, 

&c. 

Plea,  the  general  issue.     And  verdict  for  the  plaintiflf. 

Bearcroft  had  moved  in  arrest  of  judgment. 

Lee  and  Wood  now  shewed  cause  on  behalf  of  the  plaintiff, 
and  observed  that  the  single  question  here  was,  whether » 
feme  covert^  living  separate  from  her  husband,  and  having  a 
competent  maintenance  secured  to  her  by  deed,  could  contrmct 
in  such  a  manner  to  bind  herself,  as  the  present  defendant  lisid 
done  ?  In  determining  this  question,  they  relied  principa^jr 
upon  two  late  decisions  i  the  one  of  Ringstead  and  Lady 
Lanesborough^  HiL  23  Geo.  3.  B.  R.  The  other  of  BarwM 
and  Brooks,  Hill.  24  Geo.  3  B.  R. 

The  first  of  these  was  an  action  for  goods  sold  and  deliver«» 
^  ed.     Plea,  Coverture.     Heplication,  tnat  she  lived  separate 

from  her  husband  at  the  time  of  making  the  aforesaid  (»YO<» 
mises,  and  that  she  had  a  large  and  sufficient  maintenance 
secured  to  her  by  deed.  To  this  there  was  a  special  demur- 
rer, for  that  the  replication  oflfercd  to  put  in  issue  matter  fo« 
reign  to  the  matter  pleaded  in  bar ;  and  joinder  in  demur- 
rer.  The  case  was  twice  argued,  and  hord  JUans^eld  went 
very  fully  into  it,  and  decided  that  the  action  was  maintalA- 
able.  They  contended  that  this  was  a  case  of  a  similar  iia- 
ture ;  and  that  there  was  even  an  additional  circumstance  here, 
inasmuch  as  the  allowance  was  settled  on  the  defendant  by  act 
of  parliament ;  and  her  present  husband  ^itill  enjoys  it.  The 
objection  taken  to  Barwell  and  Brooks  (which  was  a  similac 
action)  was,  that  the  husband  ought  to  have  been  sued,  bec^upe 
he  resided  in  the  same  country,  and  they  relied  on  a  circiijai^ 
stance  in  the  former  case  of  Lord  Lanesbor oughts  living  in 
Ireland ;  but  it  was  answered  by  the  Court  that  the  local  i;c^- 
dence  of  the  husband  made  no  difference ;  if  the  husband  waa 
liable  at  all,  it  could  make  no  diflference  where  he  was.  They 
then  mentioned  a  case  (a)  (which  Mr.  Lee  remembered)  be- 
'     fore  Tates^  Justice,  on  the  northern  circuit.     That  was  upon  a 

Bote 

(a)  Sparrow  v.  Carrutbert,  cited  in  2  Black,  Rep,  1197. 
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fioW.of  10^  given  by  a  woman  who  kept  a  publio-bouBc  for    ir85« 
soaemalt,  \ipon  which  the  action  was  brought.     Plea,  the  ge->   Wv^ 
nerai  isiue*     The  defence  upon  the  evidence,  was  coverture  t  Cowwtt^ 
tin;  repboition  in  eviden<;e  that  her  husband  had  been  traDs*>  „  ^ofrnf 
pottet)^  and  his  time  was  pot  yet  exj^ired.     The  question  was^   oeinitz. 
whether  she  was  liable.  Yute^^  Justice,  thought  that  the  Court 
nusi  eoQfiider  die  transportation  as  suspending  her  disability. 

(iLord  Mansfieid  recollected  a  similar  case  before  him  some 
tine  ago  at  JUaidatoney  which  he  had  determined  in  the  same 
xnanner.) 

They  iheq  cited  Pearson  v.  Meadon^  2  Blac.  Rep.  903*  and 
JUnrr^a  eaae^  8  M^d.  32.  (a). 

It  was  next  insisted,  that  if  the  defendant  Ann  were  liable 
to  be  sued  origHially,  as  af^ared  clearly  from  the  several  dc* 
terminations^  h^  subsequent  marriage  couki  make  no  differ-  / 

eiiee ;  yet  however,  that  the  present  husband  must  be  joined 
in  Ais  actk>n  by  way  of  co^formityt 

Bearcroft^  Eraiint^  a))d  LaWy  contra^  maintained,  that  the 
present  question  was  nfew,  and  different  from  any  of  the  former 
determinations.  That  the  contract  of  a  married  woman  was 
not  6i%  voidatble,  but  actually  void  on  this  principle,  that  she 
ott^  not  to  contract  to  biiid  her  husband^  on  account  of  his 
snperionty  over  her  j  nor  herseff\  because  she:  has  not  the  ad- 
mimstratloQ  <ff  any  property.  Thus  stood  the  law  formerly : 
bat  in  Modem  times  the  law  allows  a  woman  to  have  a  separate 
maiotentoce,  which  amounts  only  to  an  exception  to  the  gene- 
ral lule.  This  gives  a  property  to  some  purposes ;  it  is  to 
eoaUe  the  wife  to  do  that  which  the  husband  ought  to  have 
doiie,  to  provide  herself  with  necessaries :  but  she  is  entided 
to  nothing  more  than  a  mmntenance.  Now,  is  this  ^  case  for 
imitenaticc  I  It  is  rather  to  sink  the  fund  from  whence  the 
maintenance  is  to  come*  In  BulL  NL  Pru  134.  it  is  said,  that 
the  contract  of  the  wife  binds  the  husband  no  more  than  the 
cQBtnict  of  a  servant.  Vide  2  H.^7.  Co.  Lit.  133.  a.  Privi- 
leges and  disabilities  are  always  reciprocal :  whenever  the  law 
raises  a  fond  for  a  person,  it  gives  him  a  power  to  the  extent 
of  that  fund,  but  no  further.  This  fund,  being  given  for  ne<» 
cessary  oaainSenance,  is  only  liable  for  necessaries.  Here  Lady 
iVfty  could  not  have  sued  alone :  and  if  a  legacy  had  been 
left  her,  her  husband  would  have  taken  it.  This  case  is  distin- 
guishable from  Lady  Lanesbor oughts  in  the  circumstance  of  the 

husband's 

<a)  Vid.  amK.  ffit.  C.  B.  346.  Goft  ▼.  Litter, 4  Fin  Abr.  178. 
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1^85.     husband's  absence  abroad.    Moor^  851.  Co.  Lit.  13S.  i.     Bke^ 

^-V^  c^^^^  and  another  v.  Btiddeleyy  2  Bhtck.  Rep.   1079.  Letmv. 

€oHB«TT  SchutZy  2  BlacL  Rep.   1195.     In   Tufton  v.  Lady  fForsley^ 

To^^7rz*  -^cA.  24  G.  3.  i5.  ^.  there  was  no  decision  on  the  point, 

though  it  was  twice  argued ;  which  proves  the  caution  of  the 

Court  how  they  extended  the  rule  {a). 

The  Court  have  gone  as  far  as  this,  that  when  a  wife  agrees. 
to  receive  a  separate  maintenance,  she  shall  be  answerable  for 
such  maintenance :  but  that  does  not  prove  that  she  is  so  far  a 
feme  sole  as  to  be  able  to  make  or  bind  herself  by  evety  ape- 
cies  of  eontract. 

Lord  Mansfield  Ch.  J.  The  facts  lie  in  a  narrow  com- 
pass,  and  admit  of  no  doubt.  Lord  and  Lady  Percys  by  a  deed, 
mutually  agreed  to  live  separate ;  neither  can  break  this  agree- 
ment (b)  ;  and  a  large  maintenance  is  settled  on  her  for  her 
own  private  separate  use  as  a  y^r  sok  to  all  purposes,  the 
4ame  as  if  she  were  unmarried.  The  claim  upon  which  this 
action  is  founded  is  of  a  most  meritorious  nature.  Lady 
Percy  applied  to  the  plaintiff  t  he  considered  her  as  a  feme 
solcy  and  became  surety  for  her  r  she  promised  to  indemnify 
him,  and  the  contract  was  concluded  under  a  firm  belkf  on 
both  sides  that  it  was  perfectly  valid  and  binding*  In  juatice 
then  she  ought  to  pay  this  debt.  But  then  to  encounter  this, 
there  is  a  rule  of  po«tive  law^  which  is  to  be  adhered  to  and 
preferred,  though  in  some  particular  cases  it  may  seem  pro^ 
ductive  of  hardship  and  oppression.  By  this  g^enreral  rule,  a 
married  woman  can  have  no  property  real  or  personaL  Her 
contracts  are  entirely  and  universally  void ;  for  her  contracts 
even  for  necessaries  are  the  contracts  of  her  husband :  she 
cannot  be  sued  or  be  taken  in  execution.  This  is  the  general' 
rule.  But  then  it  has  been  properly  said,  that  as  the  times 
alter,  new  customs  and  new  manners  arise :  these  occasion 
exceptions,  and  justice  and  convenience  require  different  ap* 
plications  of  these  exceptions  within  the  principle  of  the  gene- 
ral  rule. 

The  question  then  is,  Whether  it  is  so  here  ?  Whether  un- 
der the  circumstances  of  the  present  case  a  married  woman 
should  or  should  not  be  sued  solely?  Exceptions  have  besn 
made  in  this  very  case.  Where  a  husband  is  in  exile,  or  has 
abjured  the  realm,  and  credit  has  been  given  to  the  wife  alone, 
justice  says  she  must  pay ;  for  the  husband  cannot  be  sued^ 
So  it  is  in  the  case  of  transportation ;  though  the  case  b  not 

exactly 

{a)  1  Vem.  526.    1  Vez,  518.  (*)  1  Burr.  542. 
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ttacti^the  ^me ;  for  there  the  absence  is  only  temporary,  be-     17M* 
cause  the  husband  may  come  over  and  be  sued  afterwards.    V.--^ — ^ 
4tliy  then  is  h  so  established  f  because  the  wife  acu  as  a  sin-  Corbett 
glc  woman,  gains  credit  as  such,  receives  the  benefit,  and  shall  -  *^g<^^* 
be  liable  to  the  loss :  and  where  she  has  an  estate  to  her  sepa^^    oblvit  i 
Yate  use,  injustice  she  Ought  to  be  Ikble  to  the  extent  of  it. 
In  modem  days,  a  new  mode  of  proceeding  has  been  introdu- 
ced, and  deeds  have  been  allowed  under  which  a  married  wo- 
man assumes  the  appearance  of  2Lfeme  sdUs  and  is  to  all  intents 
and  purposes  capacitated  to  act  as  such%    In  the  ancient  law 
th^e  was  no  idea  of  a  separate  maintenance  \  but  when  it  was 
eMblisbed,  what  said  the  courts  i  that  the  husband  shall  not 
be  liable  evep  for  necessaries ;  and  they  said  so,  because  con- 
veQience  and  justice  require  it* 

In  the  present  case  no  distinction  has  been  taken  at  the  bar^ 
whether,  supposing  Lady  Percy  to  be  liable,  her  second  hus^ 
band  is  so  ?  And  they  have  done  right ;  for  so  he  must  cer* 
taialy  be«  The  only  questibn  then  is,  whether  a  woman  man- 
ned, but  living  separate  from  her  husband  by  agreement,  hav* 
teg  a  lsu*ge  separate  maintenance  settled  on  her,  continuing 
notoriously  to  live  as  a  single  woman,  contracting  and  getting 
credit  as  such,  and  the  husband  not  being  liable,  shall  be  sued 
fts  ^femt  9oie  t  I  think  she  should ;  it  is  just  that  it  should  be  so« 

I  am  of  opinion  that  the  present  case  is  quite  determined  by 
the  two  late  ones  which  have  been  cited,  which  do  not  res< 
upon  one  or  two  circumstances,  as  contended^  but  upon  th^ 
great  principle  which  the  Court  has  laid  down,  ^^  that  where  d 
^  woman  has  a  separate  estate,  and  acts  and  receives  credit  as 
^^JtHe9ai€%  she  shall  be  liable  as  such."  There  is  the  samd 
justice  in  this  case,  nor  can  I  see  any  difference  between  them* 

WiQe^^  J.  concurred. 

'  AsHHirRST,  J.  It  seems  to  me,  that  to  decide  the  present 
question  we  need  only  consider  the  reasons  oil  which  the  inca* 
pacides  of  a  feme  C9vert  are  founded ;  not  on  the  same  ground 
stt  those  of  an  infani,  whose  disabilities  arise  from  a  want  of 
discretion ;  but  first,  because  she  has  no  property ;  and  se- 
coadly,  because  it  would  be  unreasonable  to  permit  the  wife  to 
'•Sect  the  property  of  her  husband,  except  where  he  will  not 
aUow  her  necessaries^  in  which  case  her  contracts  are  the  con«» 
tracts  of  her  husband*  Now,  where  a  woman  has  a  separate 
nmntenance,  and  the  husband  cannot  be  charged^  it  follows 
iiatarally  that  she  must ;  and  if  so^  we  cannot  draw  a  precise 
line,  and  say,  she  shall  be  liable  for  this,  and  not  for  that  ^  for 
her  incapacity,  arising  from  waitt  of  property,  being  once  re» 

Vol.  !•  C  moved, 
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1785.     moved,  she  is  in  my  opinion^  tuaUe.for.^lU     But  if,  l»  WW 
\.^^ — T  supposed,  she  were  only  liable  in  respect  of  her  separmte  nuun- 
ComBcTT  tenance,  she  cotdd  not  be  liable  generally,  but  omy  so  long  as 
agaiiut     ihg  maintenance  continued,  after  the  manner  of  i^n  exeoitpr* 
ont4vm.  ^^  1^^^  ^^  assets  remain  in  his  hands.     That  howfsver  cannot 
.be :  if  she  exhaust  her  whole  fund,  it  is  her  own  folly,  biit 
does  not  render  her  less  liable.    As  to  her  being  only  liable  in 
respect  of  her  first  settlement,  such  a  doctrine   was  never  be- 
fore contended.    1(  she  be  liable  at  all,  she  is  liable  ^nerally ; 
and  that  not  only  for  necessaries,  but  for  all  contracts. 

I  think  the  other  two  cases  govern  this,  and  that  the  rule 
for  arresting  the  judgment  must  be  discharged  ;  for  she  gained 
a  general  capacity  to  contract  debts,  and  consequently  her  se- 
cond husband  takes  them  ;  for  he  takes  her  cum  onere. 

BuLLRR,  J.  The  only  considerable- distinction  to  be  found 
between  this  case  and  that  of  Mingstead  and  Lady  Lanesbih' 
rou^h  is  the  non-residence  of  Lord  Laneaborough :  but  that  is 
entirely  done  away  by  what  the  Court  said  in  Barwell  and 
Brooks^  that  it  macfe  no  sort  of  difference  whether  the  husband 
was  in  England  or  not,  for  he  was  not  liable ;  which  was  the 
great  principle  that  influenced  the  decision,  and  not  his  local 
aituation.  Hence  then  we  have  only  to  consider  whether  it  is 
possible  to  draw  the  line,  that  the  wife  shall  only  be  liaUe  for 
necessaries.  The  opinion  of  the  two  judges  in  Hatchett  imd 
Baddeley  went  wide  of  it,  and  it  has  never  been  much  pressed  s 
but  I  think  the  objection  has  no  force,  for  if  she  has  a  pow,er 
of  contracting,  it  must  be  a  general  one.  A  question  has  beea 
made  as  to  the  fund  that  is  liable ;  and  it  has  been  asked,  what 
if  she  alien  the  whole  ?  The  argument  however  stops  short ; 
ior  it  ought  to  have  shewn  that  the  husband  would  again  be- 
xome  liable  in  that  case :  but  there  is  no  colour  to  aay,  that,  if 
the  wife  spends  the  whole  of  her  settlement,  her  husband  lik^sSli 
be  liable  even  for  necessaries.  As  to  the  prudence  of  the 
measure,  that  is  no  ground  on  which  the  Court  can  found 
their  decision. 

In  Lady  LanesborougfCn  case,  the  only  question  was,  whether 
she  could  acquire  a  capacity  to  contract  i  It  was  detcnnincd 
that  she  could  ;  and  therefore,  as  I  think  that  case  nfust  govern 
the  present,  I  am  of  opinion  that  the  plaintiff  may  recover. 

Rule  for  arresting  the  judgment  discharged* 


Digitized 


by  Google 


IN  THE  TWENTY-SlXTtt  VfiAR  OF  GEORGE  III.  ll 


VAISE  against  DEL  AVAL.  1785. 

UPON  a  motion  by  Law  for  a  rule  to  set  aside  a  verdict.  Affidavit  of 
upoti  an  affidavit  of  two  jurors,  who  swore  that  the  jury,  *i'"f'*»f  »*»*' 
kcing  divided  in  their  opinion,  tossed  up,  and  that  the  plain-  havwriecn 
ttPs  ftiendft  won,  in  which  was  cited,  HaU  v.  Cove^  1  Stra.  divided, 
543«  tossed  up, 

Ar  Lord  Mansfield,  Ch.  J.     The  Court  cannot  {a)  re-JJ^'^J^^^ 
ccive  such  an  affidavit  from  any  of  the  jurymen  them  elves;  in  had  won, 
ill  of  whoa  such  conduct  is'avelyhigh   misdemeanor  (^)  :  rejected, 
bat  in  every  such  case  the  Court  must  derive  their  knowledge 
from  some  other  source  ;  such'  as  from  some  person  having 
seen  the  transaction  through  a  window,  or  by  some  such  other 
means. 

Rule  refused  (c). 

(a)  Vide  Baht§9,  4^  441.  4to  Edition.-  (b)  Vide  Cro,  Zliz  779, 

(e)  3  JLev.  905.  1  F^tetn,  415. 


DOE  ex  denu  STEWART  against  DENTON. 

l^/VGill* moved  for  a  rule  to  shew  cause  why  the  judgment  Ejectment 
^^^  should  not  be  arrested  in  this  action.  ^"^W 

The  objection  was,  that  this  was  an  ejectment  laid  for  a  mes-  tenSrient 
laage  and  tenement,  which  he  hdd  to  be  a  description  too  ge-  good  after 
nend  and  uncertain ;  and  cited  1  Sid.  295.     1  Ld.  Ray.  191.  Te^dict. 
Copkston  V.  Piper. 

BuLLER,  J.  said  he  remembered  a  case  where  a  messuage  or 
tenement  (a)  had  been  held  sufficiently  certain. 

Per  Curiam^ 

Rule  refused  {by 


ia)  Vide  Bameef  4to  Edition  If).  3  WiU.  9S.  &  3  5rr.  891.  cont. 
[k)  Vide  2  Stra.  834.    Goodtitle  against  Waltmi. 
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1785,  OXtEY  against  WATTS. 

Trespass  'TpHIS  was  an  action  of  trespass  for  taking  a  horse,  trie4 
lies  foH"  j[     before  Lord  MansfieU^  at  the  last  Summer  Assizes,  at 

«»tK^y,  al.     Matdsione. 

though  the       The  defendant,  its  bailiff  of  Lord  Dartmoutfi^  lord  of  the 
?"«i"^**''  maoor  of  A.  justified  taking  the  said  horse  as  an  estray- 
m^edto'be      Replication,  that  after  the  taking  mentioned  in  the  declara- 
\%^M*        tion,  the  defendant  worked  the  said  horse,  and  so  became  a 

trespasser  ab  inittQ* 

Erakine  now  moved  to  set  aside  the  verdict  which  had  been 

obtained  by  the  plaintiff,  on  the  ground  that  this  should  have 

been  an  action  an  the  case  for  the  consequential  damage,  and 

|iot  an  actio^  of  trespass^  be(:ause  the  original  taking  was  ad^ 

flitted  to  be  lawfuU 

But  per  curiam^  The  subsequent  usage  is  9jx  aggravaJdon  of 

the  trespass  in  taking  the  horse ;  for  the  using  o^dc  him  a 

trespasser  ab  initio  (a)^ 

Rule  refused  (4), 

(a)  Vid,  Taylor  v.  <?ole^  post.  3  vol.  292. 

{b)  1  Saik,  22V  3  WiU.  313-  3  »7i#.20.  W«-  96.  7.  Qo.  Joe,  147.  £uU.  NC 

FITZHERBERT  agaimt  RATHER. 

-^ny  person  ^ipHIS  was  an  action  on  a  policy  of  insurance  for  110/. 
^eo^CTsof  ^  under- written  by  the  defendant  on  the  ^l^t  oi  September 
the  iDsiired,  ^^82,  at  six  guineas /^r  cent,  on  a  cargo  of  oats  on  board  the 
an4  who  is  ship  Joseph^  lost  or  not  lost,  at  and  from  ftartland  to  Ports- 
any  wise  in.  0202/^,  beginning  the  adventure  from  the  loading  thereof  on 
J^^*™  bpard  the  s^i^  ship  at  ffartland.  The  defendant  pleaded  the 
the  insu.  general  issue,  and  paid  the  premium  into  court.  The  jury 
iraoc^  is  found  a  verdict  for  the  plaintiff  at  the  sittings  at  GtuiahaU^ 
dhdl^'lil  ^^^^^^  Buller,  J.  after  last  Trinity  Term,  subject  to  the  opi- ' 
he  ko^fi  to  °^^°  ^^  *^^  court  on  the  following  case  : 

the  undef-  "  That  On  the  2rth  of  yWy,  1782,  William  Bundock^  of  Pool^ 
writer,  be-  "  agent  for  the  plaintiff,  contracted  with  Ric'nard  Thomas  of 
lii^hli^  "  /for^/aw^,  a  corn-factor,  for  the  purchase  of  500  quarters  of 
iected:  and  **  oats,  to  be  consigned  tQ  WHHayt  FuUer^  at  Portsmouth^  on  the 
where  anj  **  plaintiff^s  account,  and  directed  Thomas  to  send,  him  fj^un- 
inistc|)re-  u  jgck)  a  bill  of  loading  and  invoice,  and  also  a  like  bill  of 
arises  from  **  loadmg 

bis  (raud  or 

P^ghgence,  the  policy  is  v6i^.  Where  one  of  two  ifinocent  personi  must  suffer  by  the  fnui4 
^  ne^li^ence  of  a  third,  whichever  of  the  two  ^Ave  huo  credit  o^^ht  tf  bear  the  lo^. 
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''  loading  and  invoice  to  the  plaiDtiflF  at  Cuthhert  Fisher^%^  E«q.  1785* 

"  Lmdon*    Xhat»  iq  pursuance  thereof,  Thomas  shipped  the  ^-  y    ^ 

''  otts  cm  board  the  ship  insured,  which  sailed  from  Hartkmd  FiTiuia- 

**  <m  the  leth  of  September  1782 ;  and  was  lost  the  same  day  "*^ 

''off  the  pier  of  Hartkmd.     That  on  the  16lh  of  September  u!^z%. 
''  17%2,  Thomas  wrote  the  two  following  letters  to  William 
^Btmdock  md  Cuthbert  Fisher. ^^ 

-  To  l^r.  William  Bnndock. 

**  SIR,  Hartlandy  Sept.  16, 1782. 

"  This  morning  I  loaded  the  Joseph  with  175  quarters  of 
^  oats  to  the  address  of  William  Fuller^  Portsmouth^  and  the 
'^iloop  suled  immediately  :  but  I  am  afraid  the  wind  is  cora- 
*^  ingto  the  Westward,  and  will  force  her  back.  I  have  enga- 
*"  ged  Harvey^  which  hope  will  carry  the  rest ;  and  if  the  wea- 
'*'  ther  does  not  come  foul,  hope  to  dispatch  him  this  week.  I 
'^  hare  sent  a  bill  of  loading  and  a  letter  by  the  master  to  Mr. 
^FsMtr ;  abo  t  have  sent  a  bill  of  loading  and  advice  to  Mr. 
^  Fisher y  that  he  may  insure  if  he  liiesy  as  the  equinox  is  near^ 

**  JS.  Thomas.'^ 

*  To  Cuthbert  Fisher,  Esq. 

**  SIR^  Harthndy  Sept.  16,  1782. 

^  B J  an  order  from  Mr.  William  Bitndock  of  Pool^  I  shipped 

*  diis  day  on  board  the  Joseph,  who  immediately  sailed  for 
"^  Porttmouth^  a  cargo  of  oats  as  under ;  and  by  the  same  or- 
*^d^,  as  well  as  the  orders  of  Thomas  Fitzherbert,  Esq.  I  took 
*^  the  liberty  of  drawing  on  you  at  three  days  sight,  in  favour 

*  (d  Messrs.  Scott  ancf  Willes,  or  order,  106/.  IO9.  to  be  placed 
*^lo  the  account  of  Thomas  Fitzherbert,  Esq.     I  wish  the 

*  whole  safe  to  hand^,  and  expect  another  vessel  to  be  loaded 
'^diis  week,  weather  permitting.  This  evening  appears 
**Mrmyt 

**  I  remain,  &?c. 

**  S.  Thomas.'^ 

£•  s.  d. 
^  Slipped  1 75  quarters  of  sweet  dry  oats  ^^  ^^  ^^*  1  106  9    2 

**/cr  quarter  on  board  the  Joseph  of  Pool,  J 

*BiIb<rf  lading, :    :   10 

£.  106  10  O 

^Tbat  about    six 'or  seven  o'clock  of  the  evening  of  the 
"leth  September  J  Richard  Thomas  heard  a  report  that  a  ship 

was 
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17^51     *^  wtis  on  shore ;  add  at  sii  o'clock  in  th^  morning' of  the  ITth, 

^■v-"^    *^  A^  inew  M^  *A/f^  wo*  iost.    That  the  mode  df  sending  letiert 

FiTZMca-  «^  from  Hurtland  to  London  is  as  follows ;  the  letbrs  are  coUect- 

»ERT     a  ^d  by  a  privat  ehand,  who  goes  with  them  frbm  HhrttdrUi  to 

Matmbb.  "  Bideford  shovLt  one  or  two  o'clock  on  the  day  the  post    sets 

^*  out  fi-om  Bideford^  and  which  leaves  BidHbrd  about  nine 

**  o'clock  in  the  evening.     That  the  16th  of  S^tetnber  was  not 

"  a  post-day,  and  the  above  letters  did  not  leave  Hartland  till 

'^  one  oVlock  in  the  afternoon  on  the  ITth,  which  w^s  the  post- 

*^  day  from  Bide  ford  to  London ;  and  the  letters  Which  w^ent 

"  from  Bideford  by  the  post  of  that  evening,  were,  receir- 

**  ed  in  London  on  the  20lh  of  September.    That  on  the  19th  I 

'^  the  plaintiff  wrote  the  following  letter  to  Cuthhtrt  Fi^htr^ 

<*  Esq. 

Stubb  Lodge^  near  PorUrhouth^ 
^^Dtar  Fisher,  Sept.  19^  17 9i. 

"  My  correspondent,  Mir.  William  Bundock  of  P&ol  harWiig 
"  informed  me  he  has  sent  two  sloops  to  Hartland^  in  Dep^rC^ 
*'  shire,  to  load  oats  on  my  account  atid  risk,  I  beg  the  fuviiur 
*^  of  you  to  insure  my  amount  of  the  cargoes  to  PorUniotah^ 
*'  as  soon  as  the  bills  are  sent  you.  T.  FitzherbertJ^ 

^^  That  the  last  mentioned  letter,  together  with  the  afbrbsaid 
*'  letter,  from  R.  Thomas  to  MK  Ftsher,  dated  the  16th' of 
**  September^  were  both  received  by  Fisher  in  Londm  on  the 
<^  20th  of  September,  and  he  thereupon  directed  the  iosur^ice 
^'  in  question  to  be  effected.  That  on  the  21st  of  SepietnSer^ 
^^  the  defendant  under-wrote  the  policy  stated  in  the  declttra*^ 
^^  tion.  If  the  court  should  be  of  opinion  that  the  plaintiff 
*^  may  recover,  then  the  verdict  to  stand ;  if  not,  then  a  v^r- 
**  diet  for  the  defendant.'* 

Bower  for  the  plaintiff  m&de  two  questions : 

Ist,  Supposing  Thomas  to  be  the  agent  of  the  plaintiff,  wfie- 
ther  his  negligence,  in  not  sending  an  account  of  the  loss,  at 
the  ship,  shall  vacate  the  policy  ? 

The  whole  that  is  required  in  making  these  kind  of  contracts 
is,  that  they  be  made  bona  Jide  between  the  insured  and  the 
insurer.  If  there  be  a  real  disclosure  as  between  them,  the  art 
of  a  third  person  is  not  mM^erial  {a). 

2dly,  Whether  Thomas  be  the  plaintiff's  agent  ?  All  the  oi*. 
ders  which  Bundock  had  given  to  Thomas  were  to  send  such  a 
quantity  of  oats  on  board  a  ship,  and  to  send  a  bill  of  lading  r 
the  moment  he  had  done  that,  tiis  agency  ceased. 

Coivper^ 

(fl)  5  5«fr.  2084. 
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Cm^»  for  the  defcodant,  contended  tliat  Thomas  vg$<the    ir^iS. 
plaints  agent.     Thoptofi  suffered  a  letter  to  go  to  FMer^  in-    ^^^v^ 
bnmg  him  that  the  ship  sailed  several  hours  after  he  knew  FiTxa««. 
she  w^  lost ;  he  himself  knowing.an  insurance  might  be  made,     ***T 
n  appears  by  his  leuer  dated  the  same  day  to  Bundock*     The  MArunit. 
kuer  having  been  written  before  the  loss  was  known  makes 
BO  difference,  because  it  did  not  go  before  Thomas  actually 
bcv  of  the  loss*     If  there  had  been  no  reference  to   Tho^ 
9as\  letter,  the]:e  could  have  been  no  insurance  :  this  connects 
luiQ  with  the   principaL     The  case  of  Stewart  v.  Dunlop^  in 
^  House  of  Lords  in  1785,  on  an  appeal  from  the  sessions  of 
k^landy  is  very  strong.     That  whs  where  a  clerk   of  the  as- 
sured, knowing  of  the  loss  of  the  ship,  suffered  the  merchant 
Eo  ciuse  a  polic}  to  be  made,  without  disclosing  what  he  knew ; 
CO  which  ground  the  policy  was  vacated  (a). 

Lord  Man8VI£I.d,  Ch.  J.  This  policy  was  effected  by  mis- 
representation :  and  that  misrepresentation  arose  from  the 
]9t)per  agent  of  the  plaintiff,  who  gave  the  intelligence.  Now 
r&edierthis  happened  by  fraud  or  negligence,  it  makes  no  dif. 
^DOce;  Cor  in  either  case  the  policy  is  void. 

k  was  by  nus^presentation ;  because  the  under-writer  was 
finaoted,  on  the  information  of  tb^  agent,  to  take  for  grant- 
ed, tbat  on  the  7th  S^t.  at  12  or  1  o'clock,  the  ship  was  safe  ; 
(or  tke  agent  nve  an  account  of  the  ship  being  loaded,  and 
nid  nothing  of  what  had  happened  to  her.  Then  there  was 
^raag  ground  to  believe  on  tnis  letter,  that  she  was  safe  when 
iteDost came  awav. 

now  did  this  misrepresentation  happen.^  The  agent  wrote 
tiK  letter.  And  supposing  he  was  not  an  agent,  he  gave  in- 
(bnnation  to  Fisher^  as  weU  as  to  the  plaintiff,  to  make  the  in- 
lonuice.  He  acted  honestly  when  he  wrote  the  letter ;  but  on 
the  16th  at  night  he  heard  the  ship  was  on  shore,  and  the  next 
aormng  he  hiew  that  she  was  lost.  The  post  did  not  go  out 
tin  the  afternoon  of  that  day ;  therefore  he  had  full  opportu* 
fliqr  to  send  an  apcoim(  of  the  loss. 

Vi,  Thomas  were  not  guilty  of  j^raud^  at  least  he  was  guilty 
^  p^t  tk^Seencei  and  this  policy,  being  effected  by  miare- 
peKBtatian,  is  void. 

Wiixas, 

(a)  %4r«7  Whether  that  case  mirht  not  have  been  determined  on  the  pre- 
■Bptioii  thmt  file  prineipii  himielf  knew  of  the  lots  before  the  policf  wai 
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1785.  WiLLEB,  J,  Thomas  must  be  considered  as  the  ageat  t 
the  plaintiff.  He  shews  by  his  first  letter  that  he  acted  by  th 
orders  of  Bundock^  as  well  as  of  the  plaintiff;  and  being  h{ 
agent,  the  plaintiff  must  be  liable  for  any  misrepresenution  i 
Mathbr.  'Thomas  ;  and  this  is  a  gross  misrepresentation. 

AsHiiuRsT,  J.  On  general  principles  of  policy,  the  act  < 
the  agent  ought  to  bind  the  principal  (a)  \  because  it  must  b 
taken  for  granted,  that  the  principal  knows  whatever  the  agei 
knows.  And  there  is  no  hardship  on  the  plaintiff:  for  if  tfa 
fact  had  been  known,  the  policy  could  not  have  been  effecte< 

BuLLER,  J.  In  order  to  shew  that  Thomas  was  not  th 
agent  for  the  plaintiff^  Mr.  Rower  assumed  one  fact  which  i 
contrary  to  the  case ;  for  he  said  the  insurance  was  not  mad 
in  consequence  of  Thomas's  letter :  but  the  fact  is  not  so.  A< 
tording  to  the  plaintiff^s  letter,  the  insurance  was  not  to  fa 
made  tiii  Thomases  letter  arrived:  and  the  plaintiff  expreaal 
refers  to  the  letter  of  Thomas^  **  when  it  shall  arrive ;"  it  wa 
therefore  the  foundation  of  the  insurance. 

Though  the  plaintiff  be  innocent,  yet  if  he  buijd  his  it&foi 
mation  on  that  of  bis  agent,  and  his  agent  be  guilty  of  a  mil 
representation,  the  principal  must  suffer.  It  is  the  commo 
question  every  day  at  GuiUhaU^  when  one  of  two  innocent  pel 
sons  must  suffer  by  the  fraud  or  negligence  of  a  third,  whic 
of  the  two  gave  credit  ?  Here  it  appears  that  the  pluntil 
trusted  Thomas  ;  and  he  must  therefore  take  the  consequences 

Judgment  for  the  defendant. 

(a)  Hd,  jDoe  v.  Martin^  pott.  4  vol.  39. 


MINNS  against  BAXTER* 

The  defend.  "D-ALDWIN  shewed  cause  against  a  rule,  which  had  beei 
ant  is  bound  "^  obtained  by  Shepherd  last  Trinity  Term,  calling  on  th 
to  search  in  defendant  to  shew  cause,  why  the  judgment  of  non  fros^  whid 
wh^hw'the  '^^^  ^^^^  signed  in  this  cause,  should  not  be  set  aside  for  int 
plaintiff  has  gularity*  The  irregularity  consisted  in  this ;  the  plaintiff  ha< 
broqghtin    a  four-day  rule  to  bring  in  the  issue-roll  which  expired  th 

^«  >»^  14th  of  June  last :  the  defendant  on  that  day  searched  in  th 
itMl,  betofe  *'  ^k 

besignt  Omcc 

judgment  of  **^- 

imnprott  9ftn  though  he  may  hatve  searched  on  the  ejipiraition  of  the  rde  to  brtnf  in  the  rol 
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oftce,  and  the  roll  not  being  then  brought  in,  signed  judgment  1^85^ 
d  non  pros  the  next  day  at  twelve*  This  practice  Baldwin  ^*'-v— ^ 
cimteDded  was  regular.  Minn» 

Shepherd^  contra.  As  in  fact  the  judgment  was  not  signed  'Vfl"**^ 
till  after  the  roll  was  actually  brought  in  the  next  morning,  on 
the  15th,  it  was  then  irregular  to  sign  judgment  without  mak-* 
inganother  search.  He  contended  that  this  was  not  like  a  case 
^^re  a  party  puts  himself  in  contempt;  as  for  instance, 
where  an  attachment  is  moved  against  him  j  because  there  the 
person  moving  for  such  attachment  being  once  entifled  to  it, 
docs  not  wave  his  right,  by  omitting  to  take  advantage  of  it 
00  the  very  day.  But  it  is  like  the  case  of  a  plea  where,  if  i% 
be  not  put  in  on  the  day  the  rule  expires,  and  the  other  party 
does  not  take  advantage  of  it  immediately,  he  may  deliver  his 
plea  any  time  before  judgment  is  actually  signed  against  him : 
aad 

The  Court  was  of  that  opinion.  And  it  appearing  that  the 
plaiatiff^s  attorney  had  told  the  defendant's  attorney  of  the  ir- 
rcgularit)',  and  had  desired  the  matter  might  be  rectified,  with- 
out its  being  brought  before  the  Court,  but  that  he  had  refused^ 
the  Court  made  the 

Rule  absolute  with  costs  (0)4 

(a)  Vide  TlfOhtptoH  v.  Jiyai/,  po&t.  4  vol.  195< 


BROOKS  and  anotheri7P^a/>2«^  SAMUEL  and  EDWARD 
LLOYD. 

nOWPER  had  moved  for  a  rule  to  shew  cause  why  the  writ  putrefy  is 
^  oi  Jieri  facias^  issued  and  executed  in  this  cause,  should  ^^^"^****^ 
noiht  set  aside,  upon  the  ground  that  the  bond  upon  which  the  [hestMte 
present  action  is  ^brought  might  have  been  proved  under  a  7  Ge«.  l.  c^ 
commission  of  bankrupt  which  had  issued  against  the  second  ^^* 
of  4c8e  defendants,  who  had  obtained  his  certificate. 

The  foots  were,  Samuel  Lloyd^  being  indebted  in  S4/.  for 
goods  sold  and  delivered  by  the  plaintiff,  was  arrested  for  the 
same ;  and  in  order  to  procure  his  discharge,  prevailed  on 
Edward  Uoyd  to  become  surety  with  him  in  a  bond  given  to 
thei^aintifi^  bearing  date  the  27th  September  1784,  which  was 
pi^abie  by  instalments ;  and  before  the  first  default,  the  defen- 
dant, Edward  Uoyd^  became  a  bankrupt,  and  a  commission  is-* 
sued,  under  which  ^e  defendant  neglected  to  prove  his  debt^ 

.fiutte/ against  the  rule  contended,  that  the  certificate  in  thi» 
case  could  not  be  a  bar,  because  the  money  due  on  the  bond 
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1785.  not  being  payable  till  after  the  issuing  of  the  commissioa,  the 
V^^— /  debt  could  not  be  proved  under  it,  unless  by  the  statute  f  Geo. 
Br  oks     1.  c.  31,  and  that  this  was  not  a  bond  within  that  statute.  The 

against  credit  was  not  originally  given  on  the  bond  ;  it  had  been  given 
before.  That  statute  was  made  for  the  encouragement  of 
trade  :  here  the  business,  as  far  as  trade  was  concerned,  was 
compkte  long  before  the  bond  was  given.  It  was  not  the  ^f^«* 
er  of  the  (*oods  who  became  bankrupt,  which,  by  the  preamMe 
of  the  statute  (a)^  appears  to  have  been  the  case  provided  for. 
To  be  within  the  statute  also  the  security  should  be  given  at 
the  time  of  the  sale  of  the  goods,  that  it  may  appear  that  they 
were  soUi  on  th<it  security ;  or,  at  least,  if  given  afterwards  it 
should  be  given  by  the  buyer  of  the  goods.  Here  it  was  nei- 
ther  given  at  the  time,  nor  by  the  buyer,  but  by  another  person 
as  security,  and  therefore  not  within  the  statute.  And  he 
cited  Alsop  and  another  v.  Price.  DovgL  155. 

Lord  Mansfield,  Ch.  J.  They  are  both  principals,  and 
both  are  liable  :  the  credit  was  given  to  the  defendant  Edward 
Lioyrf^s  well  as  to  Samuel  Lloyd.  And,  as  under  the  statute,  the 
plaintiffs  could  have  proved  the  bond  under  the  commission, 
and  they  neglected  to  do  it, 

Tlie  rule  must  be  made  absolute. 

(a)  Vide  Svxiiite  v.  Db  Matm,  t  Sira.  1311. 


SUTTON  against  MITCHELL. 

The  owner  'THHIS  was  in  the  nature  of  an  action  against  a  common 
of  a  ship  is  X  carrier,  and  it  was  brought  to  recover  the  value  of  a 
bevwThe  ^^S^  quantity  of  dollars,  shipped  by  the  plaintiff,  on  board 
vaiueof  the  the  ship  EiSe^  bound  from  London  for  Hamburgh^  in  the  month 
t^pand  of  October  \  784,  which,  during  the  night,  were  taken  b^  force 
d  ^  7  Oe*"'  ^^^^  ^"  board  the  ship  by  a  number  oJF  fresh-water  piratesi,  as 
%c  15  ,^'  she  lay  at  anchor  in  the  Thames.  At  the  trial  at  GtdldhoH^  %t 
the  case  of  a  the  sittings  after  Tr /n/7j/ Term  last,  before  herd  MkmafieU^ 
robbery,  in  jj^j  defendant's  counsel  rested  his  defence  upon  the  first  part 
oAhcmT-  ^  ^^^  ^^^  section  of  the  7  Geo.  2.  c.  15.  which  enaets,  **th«t 
riners  ii  **  HO  |>erson  or  persons,  who  is,  arc,  or  shall  be,  owner  or  owners 
concerned,  **  of  any  ship  or  vessel,  shall  be  subject  or  liable  to- answer  fior, 
^mdiT"^  "  ^^  make  good  to  any  one  or  more  person  or  persons*,  anjr 
and  aftttT*  "  loss  or  damage  by  reason  of  any  embezzkmeM^  secreting^  •r 
wards  shar-  ^^  nuiking  away  xvithy  by  the  master  or  mariners,  or  any  of 
ing  the  c$  them,  of  any  gold,  silver,  diamonds,  jewels^  precious  stcmes, 
ipou.  4,(  ^^  other  goods  or  merclmndize,  which  from  and  aAtr  dto 
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*^  24A  JyMe  1734^  shall  be  shipped,  taken  in,  or  put  on  board  1785. 
"  anj  ship  or  vessel,  beyond  the  value  of  the  ship  and  freight."  L-^y^-J 
Aad  evidence  was  oSfercd  to  prove,  that  one  of  the  mariners  Sutton 
was  accessary  in  the  robbery  by  giving  intelligence.  Hut  Lord  «5'«''^ 
MonMjield  was  then  of  opinion,  that  the  word  embtzziement 
was  not  broad  enough  to  cover  this  transaction,  and  therefore 
be  directed  the  jury  to  find  for  the  plaintiff  to  the  whole 
imount  of  the  dollars. 

The  motion  for  a  new  trial,  by  Mingay^  was  founded  on  the 
latter  part  of  the  same  section  in  the  act,  the  words  of  which 
arc  more  general,  and  comprehend,  "  any  act,  matter,  or  thing, 
'*  damage^  or  forfeiture,  done,  occasioned,  or  incurred,  from 
**  and  after  the  said  24th  June  1734,  by  the  said  master  or  ma- 
**  riners^  or  any  of  them,  without  the  privity  or  knowledge  of 
•*  such  owner  or  owners,  further  than  the  value  of  the  ship  or 
^  vessel,  with  all  her  appurtenances,  and  the  full  amount  of  the 
**  freig^H  due,  or  to  grow  due,  for  and  during  the  voyage, 

Btarcroft^  Lee^  and  Baldwiriy  for  the  plaintiff,  took  notice 
that  this  motion  was  founded  on  an  affidavit  that  one  of  the 
mariners  ha^  informed  one  of  the  robbers,  that  if  he  would 
give  him  a  share,  he  would  inform  him  of  the  day  on  which 
the  money  was  to  be  sent  on  board,  and  where  it  was  placed, 
and  that  the  same  mariner  afterwardS  shared  the  spoil.  There 
is  no  doubt  but  that  the  owners  of  a  ship  are  liable  for  the  full 
tmoont  of  every  loss  by  robbery ;  and  the  only  question  here 
is  upon  the  7  Geo,  2.  which  says,  that  the  owners  shall  not  be 
liable  for  more  than  the  value  of  the  ship  and  freight,  in  any 
case  of  embezzlement  by  the  master  or  mariners ;  but  in  or- 
der to  exculpate  the  owner,  it  should  appear  that  one  of  the 
nlarioers  was  actually  concerned  in  the  robbery.  Now,  does 
this  motion  state  a  case  in  which  he  could  be  prosecuted  as  a 
party  f  For  it  does  not  follow  that  because  one  tells  another 
where  a  treasure  is  to  be  found,  that  a  felony  must  be  commit- 
ted :  and  if  he  is  to  be  taken  as  one  of  the  actors  in  point  of 
law  the  consequence  must  be,  he  is  guilty  of  felony  ;  and  then 

S«i  must  shew  that  he  is  guilty  of  felony  on  the  affidavits, 
ere  he  dotes  not  appear  to  be  a  principal  in  the  robbery ;  he  is 
(udy  an  accessary  after  the  fact,  by  receiving  part  of  the  goods 
stolen.  As  to  die  word  "  occasioned,''  it  relates  only  to  ybr* 
future*  The  words  of  the  act  exclude  all  idea  of  force  :  Uut 
this  is  expressly  admitted  to  have  been  done  by  force.  And , 
itisiaid.down.by.  Fo^^^r,  thata  persqn  who  is  charged  with 
privately  stealing  tnust  be  acqnitjtod,  if  there  be  any  evidence 
of  force  being  used. 

Mingn^y 
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1785. 

SuTtON 
MlCTH- 


JUtngay^  in  support  of  the  rule,  relied  on  the  latter  part  of 
the  section  above  mentioned. 

Lord  Mansfield,  Ch«  J.  The  act  of  parliament  is  certainly 
large  enough  to  take  in  this  matter.  I  decided  it  before  on 
the  first  part  of  the  section  :  the  latter  part  was  not  relied  o», 
pr  even  mentioned  at  the  trial. 

Willes^  and  Ashhunt^  Justices,  concurred. 

Builer^  J.  This  act  is  as  strong  as  possible^  and  was  meant 
to  protect  the  owner  against  all  treachery  in  the  master  or  tnm^ 
rinersy  as  appears  from  the  clause  in  question  as  well  as  the 
preamble  of  the  act.  It  meant  to  relieve  the  owners  of  ships  - 
from  hardships,  and  to  encourage  them ;  at  the  sam^  time  say- 
iog,  that  so  far  as  you  have  trusted  the  master  and  mariners 
yourself,  so  far  you  shall  be  answerable  ;  which  is  to  the  vala^ 
of  the  ship  and  freight. 

This  man  is  an  accessary  both  before  and  after  the  fact.  If 
the  argument  for  the  plaintiff  holds,  it  would  confine  it  to  tbe 
act  of  the  mariner  only :  but  suppose  a  mariner  combiacd 
with  three  or  four  other  persons,  there  could  be  no  doubt  but 
that  that  would  come  within  the  provision  of  the  statute. 

Rule  made  absolute. 


N.  B»  The  rule  was  made  absolute  on  payment  of  costy, 
because  this  motion  was^made  on  a  new  ground,  not  opened 
before  on  the  trial. 


Assumpsit 

-for  money 
paid-,  Jaid 
out,  and 
pcpended, 

will  not  lie 
when  the 
money  has 
been  paid 
against  the 
repress  con-r 
tfCTif  o|  the 
pany  tor 
whose  p$e  it 
is  supposed 
to  have  been 
paid. 


STOKES  and  another,  OVERSEERS  of  St.  VEDAST'8, 
otherwise  FOSTER,  against  LEWIS  and  another  OVER. 
SEERS  of  St.  MICHAEL  LE  QUERN. 

THIS  was  an  action  for  money  paid,  laid  out,  and  ex^ 
pended,  by  the  plaintiffs  to  the  use  of  the  defenduits. 
The  question  arose  upon  the  payment  of  a  sexton's  salary. 
At  the  trial  which  came  on  before  Lord  Motvtjieid  at  the  last 
sittings  in  London^  it  appeared,  that  by  the  act  22  &r  23  Car*  a. 
c*  11.  which  was  an  additional  act  for  rebuilding  the  city  c^ 
London  after  the  gre^t  fire,  and  uniting  parishes,  &c.  amongst 
others  the  parishes  of  St.  Ved€tsfs  and  St.  Michael  le  S^ern 
were  united  ;  and  that  since  that  time,  one  set  of  officers  had 
served  for  the  two  parishes,  the  election  of  whom  had  alwaji 
been  made  at  a  joint  vestry.  That  only  nine  vacancies  in  the 
o^ce  of  sexton  had  happened  since,  all  of  which  hud  been^Ued 
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up  agreeably  to  this  custom.  That  in  the  year  1759,  the  tez-  1785. 
tOD^s  salary  was  fixed  at  20/«  per  annum^  which  was  agreed  to  v— y^^ 
I)e  paid  equally  by  both  parishes*  That  the  overseers  of  St*  Stokw 
Tfttot^s  had  paid  the  sexton,  who  was  last  chosen,  the  whole  l»wi» 
iam ;  to  recover  a  moiet)-  of  which  this  action  was  brought. 

The  defence  set  up  was,  that  the  last  election  of  a  sexton 
ras  not  z  joint  one  ;  and  that  the  parish  of  St,  Afichael  claim- 
ed a  right  of  choosing  a  separate  sexton  for  themselves,  of 
thich  they  had  given  notice  to  the  other  parish. 
Lord  Mansfield  at  the  trial,  being  of  opinion  that  this  action 
liid  not  lie,  nonsuited  the  plaintiffs* 

Erskine^  ACngay^  and  Law^  shewed  cause  against  a  mo- 
tKm  which  Sir  Thomas  Davenport  had  made  for  a  new  trial. 

One  of  the  first  principles  of  law  is,  that  an  assumpsit  can- 
!&t  be  raised  by  paying  the  debt  of  another  against  his  will. 
The  present  plaintiffs  have  here  paid  this  money  in  their  own 
vrM^,  after  notice  from  the  other  parish  that  they  meant  to 
(iispute  the  right,  and  to  elect  a  sexton  of  their  own.  If  any 
pmy  was  aggrieved  here  it  was  the  sexton,  and  he  might  have 
brought  his  action  against  the  parish  who  refused  to  pay  their 
^ota. 

Sir  Thomas  Davenport^  Bearcro/tj  and  Chamhre^  in  support 
<^  the  mle,  said,  that  they  had  offered  to  give  evidence  diat 
i  joint  vestry  did  meet  on  the  17th  February  1784,  when  the 
smoQ  was  chosen,  after  the  notice  on  the  II th  that  the  other 
parish  would  not  meet.  Therefore,  although  there  was  no* 
tice  that  they  would  meet,  yet  if  they  did  actually  meet,  the 
Court  would  not  consider  now  whether  the  meeting  was  per- 
fedfy  formal  and  regular ;  that  was  a  proper  circumstance  for 
^  jury  to  decide.  If  there  is  a  jomt  obligation  to  pay  a 
^^  one  party  may  pay  the  whole,  and  bring  an  action  for 
i^  moiety,  even  with  the  dissent  of  the  other  party.  Whc- 
t^  this  was  a  joint  obligation  should  also  have  been  left  to 
tbe  jury. 

Lord  MAKsmLD,  Ch.  J.  All  the  argument  is  beside  the 
^^s6on.  The  merits  of  this  election  are  not  material  here, 
B^  the  validity  of  the  meeting  on  the  17th  is  not  to  the 
P^irpose.  The  facts  that  gave  rise  to  the  question  are  not 
<%Hiced:  the  dispute  arises  concerning  the  election  of  a 
^«non,  and  the  way  of  trying  it  is  by  refusing  to  pay  the 
Kson  elected  ;  the  whole  is  notoriously  in  litigation.  Under 
^^  circumstances,  therefore,  one  parish  paid  the  quota  of 
t^  other  in  spite  of  their  teeth  :  then  can  it  be  said,  that  his 
*:^  for  money  paid,  laid  out  and  expended,  will  lie  ?  Cer- 
*^iy  not.    This  action  must  be  grounded  either  on  an  express 
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1785.     or  implied  consent :  here  is  neither.     Another  strong  objc^ 
V-i^y.-^   tion  to  this  action  is,  that  it  is  trying  the  right  of  the  sextQ 
Stokbs    without  his  being  a  party  to  it. 
^auu  Wiiles^  and  Ashhurst^  Justices,  concurred. 

*^"'  BuLLKR,  J.  If  this  were  held  to  be  a  joint  obKgatioi 
it  would  be  saying  that  the  sexton  might  bring  his  actic 
against  one  of  the  parishes  for  the  whole  sum ;  which  is  nl 
the  case. 

Rule  discharged  (a 

Vide  H,  Bl.  Rep.  C  B.  91,  %  3,  4.  ' 

DELANEY  and  another  against  STODDART. 

If  a  ship  be  T  TPON  a  motion  for  a  new  trial  by  Bearcroft^ 
driven  out     \J    guLLER,  J.  reported  the  following  facts  as  they  appear^ 
SL^^       upon  the  trial  before  him  at  GuildhalL  I 

intomno-  This  was  an  action  upon  the  case  to  recover  a  loss  up 

tJierpoit,  the  ship  Friendships  which  the  plaintiff,  who  was  a  me'rcha 
^yf^  io  the  West  Indies^  had  ordered  the  defendant,  who  was  1 
does  the  ^  correspondent  in  England^  to  get  insured  "|^t  and  from  * 
best  she  cm  ^^  Kitts  to  London^^  and  which  the  defendant  had  ncg|lect| 
togetto       to  do. 

dntnuM^mi  ^^^  following  extracts  from  letters  were  read  in  evidencj 
the  is  not  '  Frpm  the  plaintiff  to  the  defendant,  dated  St*  Kitis^  9C] 
oWigcdto  April  1781,  saying  "  he  should  purchase  a  ship,  and  offeri| 
J^"^      "  the  defendant  a  share."  I 

ft^  From  the  plaintiflT  to  the  defendant,  dated  St*  Kk$^  4 

whence  she  May  1781,  saying,  "  he  had  purchased  the  ship,  but  had  o^ 
wasdriven.  *«  ^  share  in  it  himself;  the  residue  being  divided  into  thtj 
it  adevia.  '*  ^^  ^^"^  more  shares,  one  of  which  he  had  reserves!  for  % 
turn  if  she  **  defendant,  in  case  he  would  wish  to  be  conoerned;  Itnd  ( 
complete  *'  recting  an  insurance  upon  the  ship  ''  at  and  from  St»  JQ 
^*t^"rt  "  ^^  London^  warranted  to  sail  with  convoy." 
intowh^h  From  the  plaintiff  to  the  defendant,  14th  Jtme  1781,  \ 
she  is  Kitts^  ^^  the  ship  is  load  en  and  will  sail  on  or  before  the  fij 

driven.  it  gf  J^ugnjft ;  you  will  thei'ef<)re  have  the  insurance  preear^ 
Inrtiepnn.  a  sfce  is  called  the  Friendship.'' 

however,  From  the  defendant  to  the  plaintiff,  London^  28th  yt/nedfi^j 

there  was  a  "  If  you  purchase  the  ship  you  mention,  I  have  no  <  ^ 
custom^to     u  ^0have  a  fovirth,  or  a  share  equal  to  yours." 
^J^°  Frpm  the  plaintiff  to  the  defendant,  St.  Kitts^  OAs  Jf\ 

1781.     ^^  I  now  iiiform  }1qu  that  the  ship  left  port  Ur.wte^ 
*'  her  cargo.     She  let  g<i^  4n  anchor  at  SandjrLPointjihvLti 
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"^  the  wind  Uew  fresh,  she  drove  out  and  could  not  come  in     1781* 
'^  ^sin :  she  was  obliged  to  go  to  St.  Euitatia ;  I  hope  you    ^-*v*^ 
«  hife  not  neglected  to  make  the  insurance  for  fesir  of  acci-  Delavxt 
•dents,''  s"*^*^^ 

From  Ae  defendant  to  the  plaintiff,  London^  19th  ^uly  ITBt.  *'**"*^^' 
"*  The  lusarance  jou  ordered  shall  be  done  ;  but  though  you 
-^  mcDtioned  the  ship  being  ready  for  sailing,  you  do  not  men- 
''tioii  her  name,  nor  whether  I  am  a  part  owner ;  so  that  lam 
*  entirely  in  the  dark." 

From  the  plaintiff  to  the  defendant,  St.  Kitts^  25th  yufy 
7S1  (received  in  London  on  the  14th  September  irsi.) 

**  Ail  the  ship  Friendship  did  all  in  her  power  to  get  up  from 
'  Su  Euitatia  but  could  not,  therefore  I  tnought  proper  to  sell 
^ber,  which  1  did  to  Mr.  I^oss  of  St.  Eustatia.  I  hope  the 
'insurers  will  not  insist  on  the  premium  ;  therefore  hope  yon 
"  will  withdraw  the  insurance,  as  I  suppose  the  insurers  will 

not  be  liable." 

From  the  plaintiff  to  the  defendant,  St.  KittSy  26th  yufy 
1711  (received  in  J^hdan  on  the  Uth  September  1781.)  *'  Mr. 
'i?o«  has  purchased  the  ship  Friendships  which  you  are  di- 
•*  rated  to  insure  from  St.  Eustatia  to  London  ;  but  if  the  for- 
'mcr  insurers  will  not  give  op  the  premium^  you  may  assign 
'^iqr interest  in  that  insurance  over  to  Mr.  Roas.^^ 

Abogt  the  beginning  of  September^  before  the  arrival  of 
tktwo  last  letters,  the  defendant  had  gone  into  the  coun- 
try, and  had  left  word  with  his  clerk  to  open  all  letters*  These 
!ctttfs  were  sent  after  him  into  the  country,  and  the  defendant 
did  not  receive  them  in  fact  till  the  24th  September. 

Fran  the  defendant  to  the  plaintiff,  London^  August  Ist,  1  /81  • 

"  I  shall  make  the  insurance ;  I  have  already  wrote  you, 
■'that  I  shall  cheerfully  take  part  in  the  ship  Friendship.^^ 

Eatryinthe  defendant's  book,  2d  August  1781. 

"  Owners  of  ship  Friendship  debtors  for  insurance  em 
^  ship  and  freight,  from  «Sr.  Kitts  to  London^  warrant- 
**  ed  to  depart  with  convoy  on  or  before  the  first  August^ 
^^^X\%p€r  ceniP 

While  the  defendant  was  in  the  country,  Ros^%  agent  en- 
?wed  at  the  defendcmt's  to  know  whether  the  insurance 
'ad  been  effected,  and  was  told  by  the  clerk,  that  he  be- 
^«d  it  was.  The  premium  was  then  as  high  as  40  gui- 
•»•  on  ships  in  the  same  fleet,  and  the  defendant,  imme- 
^y  upon  coming  to  town,    cancelled  the   insurance  in 

his 
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t7B5*    hU  books  ;  but  the  news  of  the  loss  had  arrived  at  Uoyd^s  se* 
W-y— '   veral  hours  before  that  time. 

Dei^nbt  It  also  appeared  that  the  ship  Friendship  had  sailed  the  first 
g  ^«""*  of  August  from  St.  Eustatia  with  the  convoy,  and  that  she  had 
"*^*^'  afterwards  foundered  at  sea.  That  St.  Eustatia  is  in  the  direct 
road  to  London  from  St.  KittSj  and  the  convoy  from  St*  KUts 
always  looked  into  St.  Eustatia^  to  take  up  any  ships  that 
might  be  there.  That  if  the  Friendship  had  sailed  frooa  Stm 
KittSy  she  must  have  gone  by  St.  Eustatia^  but  would  not  have 
stopped  there.  That  when  she  was  driven  to  St.  Eustatia^  af- 
ter making  several  efforts  to  get  back  to  St.  Kitts  to  Bnish  her 
loading,  and  finding  she  could  not  succeed,  she  then  took  in 
the  rest  of  her  loading  at  St.  Eustatia. 

Mr.  J.  BuLLER  then  took  notice  that  four  points  had  been 
made  at  the  trial. 

*  Ist^  That  supposing  the  plaintiff  had  a  right  to  recover  any 
thing  it  could  not  be  the  whole,  as  the  defendant  had  taken  a 
fourth  part ;  but  the  answer  he  had  given  it  at  Guildhall  was, 
that  the  argument  did  not  hold  with  regard  to  Ross^  who  had 
purchased  the  whole. 

2dlyy  Whether  the  defendant  had  actually  accepted  the  in- 
surance \  He  had  do  doubt  upon  that  point  also. 

3^/y,  Whether  on  account  of  the  letter  of  the  25th  yuly 
1781,  the  defendant  had  not  a  right  to  retract  the  insurance  I 
He  was  of  opinion,  that  whether  the  defendant  had  a  right  or 
not,  he  did  not  do  it  in  fact^  till  it  was  too  late.  j 

Aithly^  Which  was  the  great  point  of  doubt  whether  there 
had  been  a  deviation. 

The  jury  found  a  verdict  for  the  plaintiffs,  1500/^  damages. 

After  argument  by  counsel, 

Lord  Mansfiixd,  Ch.  J.  The  only  question  is,  whether 
this  is  the  same  voyage  as  that  intended  to  be  insured.  As 
to  the  other  points,  the  defendant  acted  wrong  in  not  obey- 
ing the  orders  of  his  correspondent.  He  acted  under  a  maak  ; 
he  ought  to  have  made  the  policy,  and  he  told  his  correspon- 
dent that  he  had  insured,  whereas  it  was  only  an  insurance  of 
his  own,  by  an  entry  in  his  books  ;  and  as  to  his  concealing^  it, 
there  is  no  colour  for  maintaining  it.  With  regard  to  the 
question  about  a  fourth  of  the  ship,  it  is  very  doubtful  whe- 
ther the  defendant  accepted  it :  no  money  was  paid  by  hin^ 
and  if  he  had  a  right  to  a  fourth,  this  verdict  would  not  pre- 
clude htm  ;  but  it  appeared  that  he  entered  the  premium  for 
the  whole  in  his  books. 

The 
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The  great  question  is,  whether  there  was  a  deviation  ?  and     1785. 
that  depends  on  the  evidence.  ^>— Y^-^ 

If  astoim  drive  a  ship  out  of  her  voyage  into  any  port,  Dila  ey 
and  bcbg  there,  she  does  the  best  she  can  to  get  to  her  port     <V«*»*< 
of  destination,  she  is  not  obliged  to  return  back  to  the  point   ''^^^^'^' 
from  whence  she  was  driven :  but  here  the  witnesses  say,  she 
tried  to  get  back  to  St.  Kitts^  and  could  not ;  and  it  is  a  much 
easier  navigation  to  go  directly  from  •S'^  Eustatia  to  London^ 
tbaii  to  go  back  to  St.  Kitts  first.    And  as  to  the  taking  in  the 
cargo  at  St.  Eustatia^  I  do  not  find  that  the  ship  lost  any 
time  by  it.    Every  thing  should  be  imputed  to  the  storm 
which  was  in  reality  done  and  occasioned  by  it.     This  is  the 
only  point  on  which  I  had  any  doubt ;  and  it  required  some 
consideration.     It  was  a  question  which  was  proper  to  be 
left  to  a  jury,  whether  this  was  the  same  voyage  or  not ;  and 
they  have  determined  it. 

WiLLES,  J.  My  only  doubt  is,  whether  this  was  the  same 
Toyage  insured.  So  far  as  the  ship  was  driven  by  stress  of 
weather,  so  far  there  is  an  exception.  When  she  was  driven 
\XiSt»  Eustatia^  she  attempted  to  get  back  to  St.  Kitts  ;  but 
I  do  not  find  that  she  made  any  attempt  to  get  to  London  at 
that  time.  When  she  was  at  St*  Eustatia^  the  owner  of  the 
sUp  sold  her  to  i?#tf«,  who  loaded  her  afresh  with  tobacco  in- 
stead of  sugar,  which  was  to  have  been  her  original  cargo  ; 
10  that  there  was  a  new  cargo,  a  new  owner,  and  a  new  voy- 
age. In  these  cases  we  lean  very  much  to  deviation.  In  a 
case  {a)  lately  determined  in  this  Court  it  was  held,  that  go- 
ing to  Beaumarisy  though  only  a  few  leagues  out  of  the  way, 
was  a  deviation.  It  strikes  me  as  a  case  of  some  difficulty : 
perhaps  the  jury  had  not  enough  evidence  laid  before  them 
to  determine  upon  ;  for  there  is  nothing  said  on  the  part  of 
the  defendant  as  to  the  usual  course  of  the  voyage.  The 
risk  was  certainly  increased  by  the  ship's  continuing  at  St. 
EuBtatia  so  long;  for  the  insurance,  if  good  at  all,  was  good 
lU  the  time  she  lay  by  at  St.  Eustatia^  and  she  might  have 
coDtimied  there  much  longer.  In  my  opinion,  it  is  very  well 
worth  the  re-ebnsideration  of  a  jury. 

AsHHURST,  J.  This  ought  to  be  considered  as  the  same 
voyage  insured.  Wherever  a  ship  is  driven  by  stress  of 
weather  out  of  her  own  port  into  another,  that  shall  not  be 
considered  as  a  deviation.  Here  the  ship  was  forced  by 
ttress  of  weather  to  go  to  St.  Emtatia^  and  being  there,  she 
endeavoured  seyeral  times  to  get  back  to  St.  Kitts^  but  with- 
out eflfect.  In  fact  it  was  better  for  the  parties  that  the 
cargo  should  be  completed  at  St.  Eustatia.     Her  continuing 

Vol.  I.  E  ^    at 

(a)  Hibbart  and  others  assignees  oi  Barber  t.  Fhyn, 
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19^85.     M  St,  Eustatia  rather  dimintahtd  (he  risk  than  otherwise  ;  be- 

*— yr-J    cause,  if  she  had  gone  back  to  St.  Kitts,  it  would  have  t*- 

DBI.A.NBT  ken  up  a  longer  time.     If  then  every  thing  was  don«  that 

Stwbaet  *^***'''*  *"  *^°^*^  under  such  circamstances  for  the  benefit  of  the 

'adventure,  this  shall  not  vacate  the  policy. 

As  to  the  other  point  concerning  the  interest  of  the  parties, 
this  is  not  the  plaintiflf's  action :  it  is  the  action  of  Hms.  A 
policy  certainly  must  be  transferred  :  for  though  a  chose  in 
action  cannot  in  law  be  assigned,  yet  in  equity  it  may  j  there* 
fore  we  will  permit  the  action  to  be' brought  by  trustees.  There 
was  an  agreement  between  the  ph»intitf  and  J?o«*,  that  the 
policy  should  be  transfened,  because  Itoss*a  agent  enqitired 
whether  the  insurance  had  been  effected ;  and  I  thiok  the 
plaintiff  had  interest  enongh  to  found  the  action  upon  (a). 

BuLLER,  J.  It  has  been  much  relied  on  ia  this  case,  tbtic 
there  was  a  change  of  property ;  but  that,  in  my  opiniott, 
BMkes  no  difference.  Then  laying  that  out  of  the  quesikm 
and  supposmg  the  ship  as  not  being  sold  to  Soa»,  I  will  fir«K 
consider  whether  this  is  a  different  voyage.  But  that  c«lJ- 
not  be,  as  it  would  be  contrary  to  the  evidence.  Neither  ia 
It  true  that  the  vessel  afterward*  pursued  the  same  voraire  by 
accident }  for  that  part  of  the  cargo  which  she  took  in  at  St. 
Attt*  continued  on  boaid  her  the  whole  time,  and  the  origi- 
nal intention  of  the  ship's  coming  to  London  Was  likewise 
amtimicd:  the  parties  never  tbotight  of  a  diflferem  voyajre. 
But  It  IS  said,  that  she  took  m  another  cargo  at  St,  Eust<Ma. 
What  says  the  evidence  ?  Where  a  captahi  has  not  taken  in 
a  fuU  cargo  «tSt,  Kttts,  it  is  usual  to  take  in  the  rest  at  St 
tumtatta;  such  was  proved  to  be  the  custom  of  the  vovaec  i 
and  It  was  proved  that  on  a  volmtary  act  of  the  captahi's  bo- 
ing  to  St.  ExuHatia,  the  policy  wouU-;  ha»e  protected  the  shio 
during  her  stay  there ;  a  fortiori  will  it,  where  the  ship  waS 
drrven  there  by  stress  of  weather.  As  to  the  defendant's 
not  being  prepared  at  the  trial  to  answer  the  usage,  he  oujAt 
to  have  come  prepared  for  that  which  was  the  giit  of  hisX- 

fr^*  /f^  ""V  *''*  ™^  *"*"<*  ^  ^^^  "  •>««^n  so,  it  was 
w  the  defendant's  power  to  have  proved  it:  but  there  was 
no  proof  that  It  was  altered.  Part  of  the  same  cargo  conS! 
nued ;  nor  does  it  appear  that  they  meant  to  aher  the  carjto  • 
for  she  endeavoured  to  get  back  to  St.  Kitts  to  take  in  the 
rest,  but  was  prevented  by  storms.  I  think  the  risk  woul^ 
in  reality  have  been  much  greater,  if  she  had  gone  back  ;  fo- 
she  must  have  come  by  the  way  of  St,  EmtaHa  again  in  her 
passage  home  The  part  of  the  cargo  which  wfs  ^k^n  it 
ftt  the  time  th«  ship  was  driven  from  St,  Kitts  had  been  al 
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read/ paid  for  by  the  defendant :  even  this  would  not  have     1785. 
been  paid  for  by  the  defendant,  if  he  had  conceived  that  the    ^^y^-^ 
voyage  had  been  at  an  end.     Another  circumstance  is  very  DkLAsty 
Hrong;  all  the  other  policies  on  the  same  voyage  have  been  «  *V^* 
paid.     With  regard  to  the  fourth  share^  there  is  uo  question 
on  it,  for  the  policy  is  to  be  considered  as  for  the  benefit  of 
Rosi;  and  he  recovers  nothing  more  than  he  has  lost.     Even 
if  it  had  not  been  assigned,  it  would  have  been  ihe  same 
thing:  for  supposing  the  defendant  to  have  taken  the  fourth 
part,  stiJ]  be  was   indebted  to  the  plaintiff  for  it ;  and  if  the 
plaintiff  recover  only  three  fourths  in  this  action,  he  may  re^* 
cover  the  remaining  part  in  an  action  for  goods  sold  and  deli* 
rercd :  but  it  appears  to  be  very  doubtful  on  the  letter,  whe- 
ther he  had  accepted  the  fourdi  part  or  not.     As  to  the  policy 
bciog  subsequently  cancelled,   it  does  not  appear ;  for  there 
mast  be  some  -fu:t  done  before  the  loss  is  kviwn  to  signify 
sttch  cancelling ;  and  if  no  act  be  done,  things  must  be  takeit 
to  remain  as  they  were.     On  all  points  I  think  the  verdict  is. 
right. 

Rule  discharged* 


FORWARD  against  PiTTAttD. 

THIS  was  an  action  on  the  case  against  the  defendant  as  a  carrier 
a  commcm  carrier,  for  not  safely  carrying  and  deliver- who  under* 
ing  the  plaintiff's  goods.     This  action  was  tried  at  the  last ^'*^**°*' ^ 
Summer  Assizes  Vit  Dorchester^  before   Mr.  Baron  Picrrrj^/i,^'!^^^.^  , 
when  the  jury  found  a  verdict  for  the  plaintiff,  subject  to  the  bound  fo  de^ 
opiaion  of  the  Court  on  the  following  case  :  *'ver  them 

**  That  the  defendant  was  a  common  carrier  from  ^oruion^'^^^^^^^^^y* 
**  10  Shaftsbury.     That  on  Thursday  the  14th  of  October  1 784, nui^d  or 
**thc  plaintiff  delivered   to  him  on   Weyhill  li  pockets  oi' destroyed bjf 
"  hops  to  be  carried  by  him  to  Andover^  and  to  be  by  him  ^"*^  ^ 
^forwarded  to  Shaftsbury  by  his  public  road  waggon,  which xin^»ene* 
**  travels  from  London  through  Andover  to  Shajtsbury,   That,  »/i/m— even 
**by  the  course  of  travelling,  such  waggon  was  not  to  leave  though  th« 
*•  Andofver  till  the  Saturday  evening  following.     That  in  ^^{ll^ssirfind 
**  night  of  the  following  day  after  the  delivery  of  the  hops,  that  they 
^  a  fire  broke  out  in  a  booth  at  the  distance  of  100  yards  from  were  de* 
''the  booth  in  which  the  defendant  had  deposited  the  hops,^'y^<l 
"which  burnt  for  some  time  with  unextinguishablc  violence,  ^'[^J^^^]^, 
*^  and  during  that  time  communicated  itself  to  the  said  booth  gmce  in  tbg 
**  in  which  the  defendant  bad  deposited  the  hops,  and  entirely  ^£/«t«^«/. 
**  ccmsumed  them  without  any  actual  negligence  in  the  defend-  ^  ^^J^^  " 
'^  anU    Thai  the  fire  vas  not  occa^iQned  by  hghtiuiig."  ture  of  an 

Jf»  BOfldinturer* 
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1785.         N-  Bond  for  the  plaintiff.     The  question  is,  whether  a  c»r- 

^-v*^    ritr  is  liable  for  the  loss  of  goods  occasioned  by  fire,  without 

Forward  any  negligence  in  him  or  his  servants.     The  general  proposi. 

tf^«mr^  jj^jj  jg^  jj^^j  ^  carrier  is  liable  in  all  cases,  except  the  loss  be 

*  occasioned  by  the  act  of  God,  or  the  King's  enemies  (a). 

And  this  doctrine  has  lately  been  recognized  by  this  Court, 

in  the  case  of  the  Company  of  the  Trent  Navigation  v.  Wood 

[b).     The  only  doubt  is  on  the  construction  of  the  words 

"  the  act  of  God."     It  is  an  effect  immediately  produced 

without  the  interposition  of  any  human  cause.     In  Amies  and 

Stephens  (c),  these  words  were  held  to  include  the  case  of  H 

'        ship  being  lost  by  tempest.     In  the  books,  under  the  head  of 

^^  waste,''  there  is  an  analogous  distinction  to  be  found :  if 

a  house  fall  down  by  tempest^  or  be  burned  by  lightnings  it  is 

no  wdttte;  but  burning  by  negligence  or  mischance  /*  tvaste  (</)• 

Before  the  i^h  of  Anne  {e)  an  action  lay  against  any  per- 
son in  whose  house  a  fire  accidentally  began  :  this  shews  that 
an  accidental  fire  was  not  in  law  considered  as  the  act  of  God ; 
but  the  person  was  punishable  for  negligence.  Suppose  a 
fire  happens  in  a  house  where  there  are  different  lodgers, 
each  of  whose  lodgings  is  considered  as  a  separate  house :  if 
the  fire  be  communicated  from  one  lodging  to  another,  and 
the  Court  say  the  first  fire  was  the  act  of  man,  at  what  time 
will  it  be  said  that  it  ceases  to  be  the  act  of  man  and  com- 
mences to  be  the  act  of  God  ?  if  it  were  not  the  act  of  man 
in  the  first  house,  it  is  impossible  to  draw  the  line.  In  the 
case  of  the  Company  of  the  Trent  Navigation  and  IVood^ 
Lord  Mansfield  said,  ^^  By  the  act  of  God  is  meant  a  natural^ 
^^  not  merely  an  inevitable^  accident." 

If  it  be  contended  for  the  defendant,  that  it  is  here  stated 
that  there  was  no  actual  negligence,  that  will  not  serve  him ; 
for  this  action  was  not  founded  in  negligence.  Lord  Holt  says, 
there  are  several  species  of  bail  menu,  and  different  degrees 
of  liability  annexed  to  each :  and  a  carrier  is  that  kind  of 
bailee,  who  is  answerable  though  there  be  no  actual  negli- 
gence. 

Boroughy  for  the  defendant,  observed  that  the  point  in  this 
case  was  not  before  the  Court  in  any  of  the  cases  cited.  The 
general  question  here  is,  whether  a  carrier  is  compellable  to 
make  satisfaction  for  goods  delivered  to  him  to  carry,  and  de- 
stroyed by  mere  accident,  in  a  case  where  negligence  is  so  far 
from  being  imputed  to  him,  that  it  is  expressly  negatived? 
This  action  of  assumpsit  must  be  considered  as  an  action 
founded  on  what  is  called  the  custom  of  the  realm  relating  to 

carriers. 

(a)  Lord  Raymond,  909.  1  WiU.  281  (h)  East.  25  Geo,  3.  B.  M. 

(c)/l  Stra.  128.        (d)  Co.  Lit.  S3,  a.  h.     (e)  6  Jan.  c.  31. 10  Ann.  c.  14. 
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carriers.  'And  from  a  review  of  all  the  cases  on  this  subject     1785. 
it  sumifestly  appears  that  a  carrier  is  only  liable  for  damage    ^-^^^n^ 
and  loss  occasioned  by  the  acts  or  negligence  of-  himself  and  Fo»wa»o 
tcrvantSy  that  is,  for  such  damage  and  loss  enly  as  human  care  J'^^'***^ 
or  foresight  can  prevent;  and  that  there  is  no  implied  con- 
tact between  him  and  his  employers  to   indemnify  them 
against  unavoidable  accidents.     The  law  with  respect  to  land 
carriers  and  water  carriers  is  the  same.     Rich  v.  KneeUmd^ 
Crq.  Jac.  330.  Bob.  17.  5  Burr.  2827. 

In  Vid.  27*  The  declaration,  in  an  Action  against  a  water- 
man for  negligently  keeping  his  goods,  states  the  custom  re- 
lative to  carriers  thus,  ^^  aba  que  substractione^  amissione^  seu 
^  tpoUatione^  portare  tenenter^  ita  quod  pro  defectn  dictorum 
^^eommtauum  portatorum  seu  servientium  suorum^  hujusmodi 
**  bona  ei  cataUa  eis  sic  ut  prefertur  deliberata^  non  sint  perdita^ 
^  amissa,  seu  spoUata.^'*  It  then  states  the  breach,  that  the  de- 
fendant had  not  delivered  them,  and  ^^  pro  defectu  bona  cus^ 
**  Ux&a  ipsius  defendentis  et  servientium  suorum  perdita  et  amis* 
^tafaeruntJ*  In  BroxvnL  Red*  12.  the  breach  in  a  declara- 
tion against  a  carrier  is,  **  dffendens  tarn  negligenter  et  imprO" 
**  vid^  custodivit  et  carriavitj  £s?c.  In  Clift*  38,  39.  Mod.  Intr. 
91, 92.  and  Heme  76.  the  entries  are  to  the  same  effect.  In 
Rkh  and  Knteland[a)^  the  custom  is  stated  in  a  similar  way : 
and  in  the  Exchequer  Chamber  it  was  resolved,  ^^  that  though 
^  it  was  laid  as  a  custom  of  the  realm ^  yet  indeed  it  is  common 
**krwJ^  On  considering  these  cases,  it  is  not  true  that  "  the 
^*  aa  of  God,  and  of  the  King's  enemies,"  is  an  exception 
from  the  law.  For  an  exception  is  always  of  something 
comprehended  within  the  rule,  and  therefore  excepted  out  of 
it:  but  the  act  of  God  and  of  the  King's  enemies  is  not  with- 
m  the  law  as  laid  down  in  the  books  cited. 

All  the  authorities  cited  by  the  counsel  for  the  plaintiff  are 
fomided  on  the  dictum  in  Coggs  v.  Bernard  (ij,  where  this 
doctrine  was  first  laid  down  :  but  Lord  Bolt  did  not  mean  to 
state  the  proposition  in  the  sense  in  which  it  has  been  con- 
tended he  did  state  it.  He  did  not  intend  to  say,  that  cases 
Ming  within  the  reasoning  of  what  are  vulgarly  called  "  acts 
**  of  God,"  should  not  also  be  good  defences  for  a  carrier. 
After  saying  (c)  "  the  law  charges  the  persons,  thus  entrust- 
^  ed  to  carry  goods,  against  all  events,  but  t^e  acts  of  God 
"and of  the  enemies  of  the  King,"  he  proceeds  thus,  " for 
^^thoagh  the  force  be  never  so  great,  as  if  an  irresistible 
*^  multitude  of  people  should  rob  him,  nevertheless  he  is 
*'  chargeable.     And  this  is  a  politic  establishment*  contrived 

«i  by 

(«)  Sob.  17.        (b)  2  Lord  Rapnond  909.        (c)  Lord  Raymond  918. 
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1785.     "  by  the  policy  of  the  law  for  the  safety  of  all  pcVtons,  the 

V-.-^^.-^   «^  necessity  of  whoie  affairs  oblige  them  to  trust  these  sorts 

Forward  «^  of  persons,  ^hat  they  may  be  safe  in  their  ways  of  dealiDg* ; 

against    u  (q^  ^Ue  ihtse  carriers  might  have  an  opportunity  of  undo- 

iTTARD.  ^^  .^^  ^ji  persons  who  had  any  dealings  with  them,  by  com- 

^^  bining  with  thieves,  &c.  and  yet  doing  it  in  such  a  clandes- 

**  tine  manner,  as  would  not  be  possible  io  be  discovered.*' 

As  Lord  Holt  therefore  states  the  responsibility  of  carriers 

in  case  of  robbery  to  take  it's  origin  from  a  ground  of  poli«» 

cy,  he  could  not  meaii  to  say,  that  a  carrier  was  also  liable  in 

cases  of  accidents^  where  neither  combination  or  negligence 

can  possibly  exist. 

It  appears  from  the  Doctor  and  Student  (a)  that,  at  the 
time  th:it  book  was  written,  the  carrier  was  held  liat>le  for 
robberies  which  diligence  and  foresight  might  prevent.  And 
what  is  there  said  agrees  precisely  with  the  custom ;  and 
does  not  hear  hard  on  the  carrier.  If  he  will  travel  by  night, 
and  is  robbed,  he  has  no  remedy  against  the  hundred :  for 
then  he  is  not  protected  by  the  statute  of  Winton^  and  he 
ought  to  be  answerable  to  the  employer.  If  he  travel  by  day 
and  is  robbed  he  has  a  remedy.  Now  the  carrier  may  not 
perhaps  be  worth  suing ;  and  the  employer  may  bring  the 
action  against  the  hundred  in  his  own  name ;  which  action 
he  would  be  deprived  of,  if  the  carrier  travelled  by  night. 

There  is  not  a  single  authority  in  all  the  old  books  which 
says  that  a  carrier  is  responsible  for  mere  accidents.  He  only 
engages  against  substruction^  spoily  and  loss^  occasioned  by  the 
7:eglect  of  himstrifor  his  servants.  These  words  plainly  point 
at  acts  to  be  done^  and  omission  Of  care  and  diligence.  But  in 
the  present  case  there  is  no  act  done  ;  and  there  cannot  be 
said  to  be  any  omission  of  care  and  diligence,  since  they 
could  not  have  prevented  the  calamity. 

Lord  Holt^  in  Coggs  v.  Bernard^  seems  to  have  traced,  with 
great  attention,  the  different  species  of  bailments.  He  cites 
many  passages  from  Bracton^  who  has  nearly  copied  them 
from  Justinian.  So  that  it  is  probable,  that  the  custom  re* 
lating  to  carriers  took  its  origin  from  the  civil  law  as  to  bait* 
ments.  Now  it  is  observable  that  in  no  one  case  of  bailment 
is  the  bailee  answerable  for  an  accident :  he  is  only  liable  for 
'^  want  of  diligence.  The  only  difference  in  this  rcHpect  be- 
tween the  civil  and  the  English  law  is,  that  the  former  (h) 
distinguishes  between  the  different  degrees  of  diligence  re. 
quired  in  the  different  species  of  bailment ;  which  the  latter 
does  not. 

In  all  the  cases  to  be  found  in  our  books,  may  be%traced 
the  true  ground  of  liability,  negligence.    If  the  law  were  not 

aa 

C4tJ  Dial.  2,  c  38.  f.  STO.    fSJ  Justin,  lib,  3. 15.  S.  2,  3, 4.  Ttt.  S5.  S.  5. 
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as  19  now  ecmteiKled  for,  the  question  of  negligence  could  ne«     i7s5» 
ver  have  arisen  $  and  the  case  of  robbery  could  not  have  borne   ^— y— -^ 
any  argument  i  whereas  the  case  of  Mors  v.  Slue  (a)  came  on  Forw^ird 
repeatedly  before  the  court,  and  created  very  considerable  ^  "gairut 

In  the  case  of  Dak  v.  Hail  (^),  and  the  proprietors  of  the 
Trent  Navigation  v.  Wood^  there  were  tlear  facts  of  negli- 
genee.  In  tne  first,  the  rats  gnawed  a  hole  in  the  hoy,  which 
uadoubtedly  might  have  been  prevented.  And  in  the  other, 
each  of  the  judges,  in.glving  his  opinion,  said  there  was  neg- 
ligence. 

In  the  year  books  (c j,  there  is  a  case  of  an  action  against 
a  waterman  for  overloading  hiai  boat  so  that  the  plaintiiT's 
iiorse  was  drowned*  This  case  is  recognized  in  Willwms  v. 
Uoyd  (d)y  where  it  is  said  "  it  was  there  agreed  that  if  he 
^had  not  surcharged  the  boat,  although  the  horse  was 
**  drowned,  no  action  lies,  notwithstanding  the  asftumpsit : 
"  but  if  be  surcharge  the  boat,  otherwise ;  for  there  is  de- 
"  fault  and  negligence  in  the  party.''  The  court  in  2a  Ass. 
41.  said,  ^^  it  seems  that  you  trespassed  when  yoo  turchairged 
**  die  boa«,  by  whickthe  horse  perished.'*  The  same  case 
is  to  be  found  in  1  Ro.  Abr.  10  pL  18.  Bro.  Tit.  Action  ifur  le 
Cme  78*  And  it  is  also  recognized  in  Williams  v.  Hide  and 
Ux.  Pabn.  548. 

In  Winch*  26.  To  an  action  against  a  carrier,  there  is  a 
special  plea  that  the  inn  in  which  the  goods  were  deposited 
was  burned  by  fire,  and  that  the  plaintiff's  goods  were  at  the 
sMie  time  destroyed,  without  the  default  or  neglect  <»f  the 
defendant  or  his  servants*  To  this  the  plaintiff  demurred, 
not  generally  but  specially^  ^^  that  the  plea  amounted  to  the 
^  general  issue."    . 

In  all  actions  founded  in  negligence,  the  negligence  is  al- 
ledged  and  tried,  as  a  fact ;  as  in  actions  against  a  farrier, 
smith,  coachman,  &c.  It  is  the  constant  course  in  such  ac- 
tions to  leave  the  question  of  negligence  to  the  jury.  It  ap- 
'  pears  in  Dalnton  v.  Janson  (e),  that  the  defendant  formerly^ 
used  to  plead  particularly  to  the  neglect.  In  43  Edw*  3.  33. 
Clerk^  Assist.  99.  Jlihd.  Intr.  95.  and  Brown.  Red.  ^^101. 
which  were  actions  founded  in  negligence,  the  negligence  is 
traversed.  Now  a  traverse  can  be  only  of  matter  of  fact. 
And  here  negligence  is  expressly  negatived  by  the  ca^. 

However,  if  the  court  should  be  of  opinion,  that  the  car- 
rier is  answerable  for  every  loss,  unless  occasioned  by  the  act 
of  God,  or  the  King's  enemies,  he  then  contended  that,  as 
the  act«of  G6d  was  a  good  ground  of  defence,  this  accident 
though  not  within  the  wordsj  was  within  the  reason^  of  that 

ground, 
(fl)  1  Veut.  190.  238.        (h)  1  WiU.  281.  (c) 22  Au.  4t. 

(/)  S.  W.  Stones,  180.        (e)  5  Mod.  90, 
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1/85.     ground.     It  cannot  be  said  that  misfortunes  occasioned  by 

U-^y.^   lightning,   rain,  wind,   &c.  are  the  immediate  acts  of  the 

FoRWAJiD  Almighty  :  they  are  permitted  but  not  directed  by  him.  The 

p^**^^""'^   reason  why  these  accidents  are  not  held  to  charge  a  carrier, 

iTTARD.  .^^  ^^^^  ^j^^^  ^^^  ^^^  under  the  control  of  the  contracting 

party  ;  and  therefore  cannot  aifect  the  contract,  inasmuch  as 
he  engages  only  against  those  events,  which  by  possibility  he 
may  prevent.  Lord  Bacon^  in  his  Law  Tracts,  commenting 
on  this  maum,  Reg,  5.  necessitas  inducit  privilegium  quoad  jura 
privatOj  says,  **  the  law  charges  no  man  with  default  where- 
**  the  act  is  compulsory  and  not  voluntary,  and  where  there 
"  is  not  a  consent  and  election ;  therefore,  if  cither  there 
"  be  an  impossibiliiy  for  a  man  to  do  otherwise,  or  so  great 
*^  a  perturbation  of  the  judgment  and  reason,  as  in  presump« 
**  tion  of  law  man's  nature  cannot  overcome,  such  hecessity 
"  carrieth  a  privilege  in  itself."  Necessity,  he  says,  is  of 
three  sorts,  and  under  the  third,  he  adds,  ^^  If  a  fire  be  taken 
*^  in  a  street,  I  may  justify  pulling  down  the  walls  or  house 
^^  of  another  man  to  save  the  row  from  the  spreading  of  the 
**  fire."  Now  in  the  present  case,  if  any  person,  in  order  to 
stop  the  progress  of  the  flames,  had  insisted  on  pulling  down 
the  booth  wherein  the  hops  were  deposited,  and  in  doing  this 
the  hops  had  been  damaged,  the  carrier  would  not  have  been 
liable  to  make  good  such  damage ;  for  it  would  have  b^n 
unlawful  for  him  tQ  have  prevented  the  pulling  down  the 
booth. 

It  is  expressly  found  in  the  present  case,  that  the  fire  burnt 
with  uneztinguishable  violence.  The  breaking  out  of  the 
fire  was  an  event  which  God  only  could  foresee.  And  the 
course  it  would  take  was  as  little  to  be  discovered  by  human 
penetration. 

Bond  in  reply.  There  are  several  strong  cases  where  there 
could  not  be  any  negligence.  It  is  not  sufficient  in  these 
cases  to  negative  any  negligence ;  for  every  thing  is  negli- 
gence which  the  law  docs  not  excuse  (a).  And  the  questioa 
here  is,  is  this  a  case  which  the  law  does  excuse  ?  In  Goffer. 
Clinkard  (cited  in  Wils^  282.)  there  was  all  possible  care  on 
the  part  of  the  defendants.  The  Judgment  m  the  case  of  (A") 
Gibbon  V.  Peyton  and  another,  which  was  an  action  against  a 
stage-coachman  for  not  delivering  money  sent,  is  extremely 
strong :  there  Lord  Mansfield  said  (c),  "  a  common  carrier, 
**  in  respect  of  the  premium  he  is  to  receive,  runs  the  risk  of 
^^  them,  and  must  make  good  the  loss,  though  it  happen  with- 
^^  out  any  fault  in  him ;  the  reward  making  him  answerable 
**  for  their  safe  delivery." 

That 

(a)  1  JTi/*.  282.  (b)  4  Burr,  2298.  (c)  4  Burr,  2030. 
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That  a  carrier  was  liable  in  the  case  of  a  robbery  was  first     178S. 
heki  in  9  Ed.  4.  pi.  40.  ^'V-' 

A  bailee  only  engages  to  take  care  of  his  goods  as  his  own.  Forward 
and  is  not  answerable  for  a  robberv  ;  but  a  carrier  insures.     ^Z^f^ 
1  Fentr.  190.  238.     Sir  T.  Raym.  220.  S.  C.     1  Mod.  85.       *  »^r^*°* 

In  Barciay  and  Heygena  {a)^  which  was  an  action  against 
a  master  of  a  ship  to  recover  the  value  of  some  goods  put  on 
board  his  ship  in  order  to  be  carried  to  St.  Sebastian  ;  it  was 
proved  that  an  irresistible  force  broke  into  the  ship  in  the 
river  Thames^  and  stole  the  goods ;  yet  the  defendant  was 
held  answerable.  In  Sutton  and  Mitchei  [b)^  the  question  was 
not  disputed  as  far  as  to  the  value  of  the  ship  and  freight. 

There  is  no  distinction  between  that  case  and  a  land  car- 
rier. And  there  can  be  no  hardship  in  the  Court's  determin- 
ing in  favour  of  the  plaintiff;  for  when  the  law  is  once  known 
and  established,  the  parties  may  contract  according  to  the 
terms  which  it  prescribes. 

As  to  negligence  being  a  matter  of  fact ;  that  is  answered 
by  the  decision  in  the  Company  of  the  Trent  Navigations 
against  Wood. 

Lord  Maksfield.  There  is  a  nicety  of  distinction  be- 
tween the  act  of  God  and  inevitable  necessity.  In  these  cases 
actual  negligence  is  not  necessary  to  support  the  action.  Cur. 
adv»  mtlt. 

Afterwards  Lord  Mansjield  delivered  the  unanimous  opi- 
nion of  the  Court. 

After  stating  the  case — The  question  is,  whether  the  com- 
mon carrier  is  liable  in  this  case  of  fire  ?  It  appears  from  all 
the  cases  for  100  years  back,  that  there  are  events  for  which 
Ae  carrier  is  liable  independent  of  his  contract.  By  the  nature 
of  his  contract,  he  is  liable  for  all  due  care  and  diligence  ;  and 
for  any  negligence  he  is  suable  on  his  contract.  But  there  is 
a  further  degree  of  responsibility  by  the  custom  of  the  realm, 
that  is,  by  the  common  law  ;  a  carrier  is  in  the  nature  of  an 
insurer.  It  is  laid  down  that  he  is  liable  for  every  accident, 
except  by  the  act  of  God,  or  the  King's  enemies.  Now  what 
is  the  act  of  God  ?  I  consider  it  to  mean  something  in  oppo- 
sition  to  the  act  of  man ;  for  every  thing  is  the  act  of  God 
diat  happens  by  his  permission ;  every  thing,  by  his  know- 
ledge. But  to  prevent  litigation,  collusion,  and  the  necessi- 
nr  of  going  into  circumstances  impossible  to  be  unravelled, 
the  law  presumes  against  the  carrier,  unless  he  shews  it  was 
done  by  the  King's  enemies,  or  by  such  act  as  could  not  hap* 
pen  by  the  intervention  of  man,  as  storms,  lightning,  and  tem- 
pests. 

Vol.  I.  F  If 

(fl)  E.  3i  G,  3.  B.  M,  (A)  At  the  ihtings  at  Guildhall  after  Tr.  65  G.  ?. 
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^  CASES  IN  MICHAELMAS  TERM, 

1785.         If  an  armed  force  come  to  rob  the  carrier  of  the  goods,  be 

^•Y — '    '5  liable  :   and  a  reason  is  given  in  the  booksi,  vhich  is  a  bad 

.  Forward  one,  viz.  that  he  ought  to  have  a  suflicieut  forte  to  repel  it : 

mgaintt     ^^^  ^Yiqi  would  be  impossible  in  some  cases,  as  for  instance  in 

the  riots  m  the  year  1780.      Ihe  true  reason  is,  tor  sear  it 

may  give  room  for  collusion,  that  the  master  may  contrive  to 

be  robbed  on  puq[X)se,  and  share  the  spoil. 

In  this  case,  it  does  not  appear  but  that  the  fire  arose  from 
the  act  of  some  man  or  other.  It  certainly  did  arise  from 
some  act  of  man  ;  for  it  is  expressly  stated  not  to  have  faap« 
pened  by  lightning.  The  carrier  therefore  in  this  case  is  lia* 
ble,  inasmuch  as  he  is  liable  for  inevitable  accident. 

Judgment  for  the  plaintiff  (a^. 

(c)  Vid.  GarJUc  v,  the  Proprietors  of  the  7rent  Navigauon,  po«t.  4  vol.  581 . 

WELLS  against  PARKER  in  Error. 

A  person  •T^HIS  was  an  action  of  trespass  for  seizing  and  taking  the 
rfkk'^"^und  -*-  plaintiff  *s  goods,  &?c.  in  the  Court  of  Common  Pleas. 
andmTkes"  '^^^  defendant  pleaded,  1st,  the  general  issue  ;  and  Sdtjr, 
bricks  there- that  they  were  taken  by  virtue  of  the  statutes  against  baok- 
on  for  public  rupts.  Replication  de  injuria  sua  propria  bfc, ;  on  which  Is- 
StVotht  sue  xvas  joined. 

bankrupt  At  the  trial,  which  came  on  before  Lord  Loughborough^  at 

laws.  If  a  Guildhall^  the  jury  found  this  special  verdict:  "  That  Parker 
manexcrciseii  ^j^g  the  occupier  of  a  certain  farm,  containing,  amon^ 
turcfromtiic"  Other  things,  800  acres  of  land  in  the  parish  of  Croydon  in 
produce  of  '*  Surry ^  as  tenant  thereof,  for  a  term  of  years  not  yet  «x- 
bis  ow«  "  pircd,  to  the  Archbishop  of  Canterbury^  at  the  yearly  rent 
!ic«x^  V  "  ^^^^^-  ^*'  ®^'  ^*^*^  Parker  tht  father,  for  more  than  90 
utua/modeof*'^  years  before  the  year  1768,  and  long  afterwards,  held  this 
cnjoyipgtUt  **  farm.  This  farm  descended  to  the  son,  who  has  renewed. 
^al""^'  b^  "  ^^^^  ^"^  William  Berand,  for  20  years  and  more  before 
consi(^d  **  the  year  1768,  had  rented  a  certain  brick  ground,  pared 
RBM  trader,  "  of  the  said  farm  of  the  said  jf.  Parker  the  father,  the  for- 
tho'hebuy  <*  mer  tenant  of  the  said  farm,  and  made  and  sold  bricks 
"^?^[yj^'"  there.  That  Berand  died  in  the  year  17G8;  and  up- 
iit  it  for  the  "  ^"  ^^^  death,  the  present  plaintiff,  who  had  for  soi»e 
market;  but**  time  before  been  in  the  joint  occupation  of  the  said  farm 
where  the  ii  with  his  father,  took  the  brick  ground  into  his  own  poises- 
fhelar/is  "  ®^°"  '  *"^  ^^^"  ^"^  there  bought  certain  materials  and  ne- 
mereiv  he  "  cessary  things  belonging  to  the  said  Berand^  who  had  also 
r  mo  material**'  been  used  to  make  bricks;  and  that  the  said  Parker  con- 
ofanuinu^    «( tinned  to  make  bricks  and  tiles  of  the  earth  and  day  aria- 

jacturc,  and  ^      . 

the  monufac*  l^^ST 

ture  not  the 
necesury  mode,  ijfei^oying  the  lami,  there  be  h  « trmitr. 
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IN  THE  TWENTY-SIXTH  YEAR  OF  GEORGE  III.  85 

^^  iBf  ftx>ra  pare  of  the  land,  so  used  as  a  brick^ground,  at     1TB&* 

^^the  time  of  the  demise,  and  bottghi  sand  and  fuel ^  -which 

**  were  neee^^ary  ingredients  for  converting  the  earth  and  clay 

^itM  hrickM  and  tiks.     And  that  during  the  time  the  within 

^  naiaed  y»  Parker  so  made  and  sold  bricks  and  tiles,  he  was 

^*-  erecting  buildings  and  making  repairs  unto  the  said  farm^ 

"  in  which  a  part  of  the  bricks  and  tiles  so  made  were  expended* 

«  That  the  said  J.  Parker  continued  to  sell  bricks  and  tiles 

^  80  made  by  him  until  the  time  of  his  absconding.  That  on 

**  the  17th  yanwtfr?/,  1 783,  Pari^r  absconded*     That  a  com* 

"  mission  of  bankrupt  issued  against  him  ;  that  on  the  10th 

^  Marcky   1783,  Parker  was  declared  a  bankrupt,  &f c.  ;  that 

^  the  commissioners  seized  all  his  effects,  £5?t'.  /  timt  assig- 

**  necs  were  chosen.     That  IFelk  was  the  messenger  under 

*'  the  said  commission  duly  appointed  ;  and  that  he,  by  order 

*'*'  of  the  assignees,  seized  the  said  goods,  i^c.  mentioned  in 

*^  the  declaration,  being  then  in  the  possession  of  the  said 

^y.  Parker. 

**  If  Parker  be  not  withih  the  statutes  against  bankrupts, 
**  then  they  convict  IVelis  of  the  trespass  :  hut  if  the  Coutt 
^  shall  be  of  opinion  that  he  came  triihin  the  bankrupt  laws, 
^  then  a  verdict  for  the  defendants" 

The  Court  of  Common  Pleas  were  of  opinion  that  he  was 
BOt  subject  to  the  bankrupt  laws  $  and  gave  judgment  for  the 
pbintiff  (ay 

It  was  remoTcd  into  the  King's  Bench  by  writ  of  error^ 
and  was  argued  last  Trinity  Term  by  Morgan  for  the  plain* 
tiff  lift  error,  atxi  Palmer  for  the  defendant ;  and  this  Term 
hfJUmgay  for  the  plaintiff,  and  Ershine  for  the  dt^fendanu 

JtBngay  for  the  plaintiff  in  error,  contended  that  this  spe* 
cU  verdict  was  so  ambigiKhis  that  the  Court  ought  to  send 
it  back  to  be  restated  {  for  it  is  found  ^^  that  sand  and  fuel 
**  w^trc  necessary  ingredients  for  converting  the  earth  and 
^  elay  into  bricks*''  But  an  ingredient  is  a  thing  which  is 
mixed  with  the  thing  itself:  now  fire  is  not  an  ingredient. 
Bttt  if  the  Court  ahoald  think  the  verdict  sufficiently  piarn  to 
graund  their  decision  on  it»  then  the  qtwcstion  for  their  consi- 
deration would  be,  whether  a  person  converting  his  ovm  soil 
iaio  bricks  in  the  manner  mentioned  in  the  verdict,  be  n6t  a 
mider? 

The  law  has  beea  extended  far  eftongh  in  the  csoes  of  the 
coal  SAd  i^m  works.  Those  casea  were  determined  on  thd 
idta  that  die  commodities  came  to  market  exactly  in  th« 
■ame  state  in  which  they  were  dug  out  of  the  earth ;.  and 
cculd  iiot  be  used  in  any  other  manner*     But  in  this  case, 

the 
C^t}  €$ake*%  Ba^kriqit  Laws.  40. 
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1785.  the  brick  earth  may  be  used  in  some  other  way ;  it  mtey  be 
turned  to  arable  or  grass  land.  In  the  case  where  a  man 
made  tiles  in  his  own  land,  and  bought  lead  for  glazing  diem, 
he  was  determined  by  Lord  Mtmspekiy  who  tried  the  cause 
at  Lewen^  to  be  a  trader.  In  the  case  of  IVatkins  against 
Cordel  (a),  which  was  a  question  whether  the  roaster  of  an 
iron  foundery  could  be  a  bankrupt  ?  Lord  Mansfield  said  that 
the  owner  of  land  merely  preparing  the  produce  of  it  for 
market  is  not  a  trader,  as  in  the  case  of  the  alum  works : 
but  where  the  estate  is  made  the  basis  of  a  manufacture,  as 
in  the  case  of  a  bnck-maker,  that  would  make  the  owner  a 
trader.  He  then  cited  Port  v.  Turton  and  others,  assignees 
of  Sparrow.  %  Wlls.  172.  Mayhcw^tnd.  Archer ^  1  Stra*  513. 
4  Burr.  2064.  Bro.  Abr.  313.  7  Fin.  Abr.  35.  s.  4.  ffughem*4t 
Abr.  325.  In  the  case  of  the  alum  works.  Lord  MeuisfieU 
went  on  the  idea  that  lime  was  used  only  in  preparing  the 
alum,  but  it  did  not  make  part  of  the  alum  when  carried  to 
iharket  for  sale. 

Erskiney  for  the  defendant,  submitted  two  propositions  to 
the  Court. 

1st,  That  a  buying  and  selling,  in  order  to  enjoy  property 
in  the  most  beneficial  manner  to  the  owner,  is  not  a  trading 
within  the  statutes ;  unless  where  such  buying  and  selKng  is 
necessary  to  carry  on  some  branch  of  trade  and  manufactttre 
to  an  extensive  amount,  and  where  the  court  cannot  but  see 
it  is  done  with  a  view  to  trade,  and  not  as  the  means  of  enjoy- 
ing his  property  more  beneficially. 

As  a  corollary  to  this  ;  where  it  is  a  man's  object,  having 
a  considerable  estate,  to  enjoy  it  different  ways,  the  purchase 
of  small  ingredients,  (that  is  of  a  secondary  kind,)  whether 
they  become  component  parts  or  not,  will  not  make  a  man 
a  trader. 

2dly,  That  to  render  a  person  a  trader  within  the  statutes^ 
there  must  be  a  buying  and  selling :  and  it  must  further  ap- 
pear that  the  specific  diing  bought  must  be  afterwards  carri* 
ed  to  market  and  sold,  though  perhaps  changed  in  substance  % 
and  not  merely  buying  one  article  to  meliorate  another  not 
bought. 

As  to  the  first,  on  the  supposition  that  there  was  no  other 
ingredient  in  the  bricks  made  by  Parker  ;  buying  and  selltt^ 
the  interest  of  land  is  not  within  the  meaning  cf  the  Legts- 
lature ;  as  in  the  case  of  Port  v.  Turton.  A  line  must  be 
drawn  between  the  land*owner  and  the  merchant.  Where 
a  merchant  for  the  purpose  of  carrying  on  his  trade  buys  a 
piece  of  land,  the  land  ib  only  an  accessary :  the  prinbipal^ 

wUch 
(  a  J  19  G.  2,  B,  Ji.  cited  in  CdaJ^%  fiankn^t  Laws,  ST. 
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wbich  is  the  trade,  draws  the  accessary  after  it,  and  the  man     1785. 
maj  become  a  bankrupt.    But  where  a  land-owner  buys  some    ^■— y— ^ 
small  ingredients  for  the  purpose  of  enjoying  his  land,  he  is    Wells 
no  trader ;  there  the  land  is  the  principal,  and  buying  the  ac-  p^j^'n. 
cessary  only.     In  this  case  the  brick  ground  was  only  a  small 
part ;  there  were  800  acres  acres  of  farm  land  with  it. 

The  judgment  in  the  case  Ex  parte  Harrison  (a)  in  Chan- 
cery is  applicable  throughout. 

In  the  case  of  Watkins  against  Cor  del;  Watkins  was  a  ma- 
nufacturer of  pig«iron ;  he  took  the  land  as  an  accessary  to 
k'ls  manufacture ;  in  that  light  the  Court  regarded  his  trading. 

2d/^,  As  to  the  mixture  of  any  ingredient. 

It  is  not  stated  that  he  made  bricks  of  the  earth  and  other 
mgredicnts  purchased.  For  the  sand  and  fuel  are  only  neees* 
sary  for  converting  the  clay  into  bricks.  Bi^t  sand  is  not  a 
necessary  ingredient  to  make  a  component  part  oj  the  bricks 
diemselves.  And  even  if  any  sand  be  mixed  with  the  sub- 
stance, that  will  not  subject  the  party  using  it  to  the  bankrupt 
kws ;  because  it  is  only  accessary^  and  a  collateral  thing  to 
tbe  clay  :  clay  is  the  principal  substance. 

In  the  case  of  Archer  and  May  hew  the  extent  of  the  sale 
was  material. 

Where  a  man  has  orchards  and  makes  cyder  from  the  pro- 
dace  of  them,  though  he  mix  other  ingredients  with  his  ap- 
{rfes,  be  cannot  be  liable  to  the  bankrupt  laws.  So  if  a  man 
make  cheese,  and  buy  salt  and  runnet,  which  are  necessary 
tomdce  it,  he  is  no  trader. 

In  the  case  of  Dally  v.  Snuth  [b)  the  Court  said,  the  bank- 
rupt laws  should  not  be  extended  too  far. 

A  merchant  taylor  who  buys  cloth,  and  all  the  other  mate- 
rials, may  become  a  bankrupt  on  account  of  his  extensive 
credit :  but  a  common  working  taylor,  who  buys  no  materi- 
ds,  cannot ;  because  the  principal  part  of  his  trade  is  not 
buying.     Vide  1  Sedk.  109.  n 

Mmgay  in  re{dy.  This  man  may  be  said  to  have  bought 
the  earth  of  which  the  bricks  were  made.  It  is  not  like  a 
eommon  field  whi<^  remains  after  the  use  of  it :  but  this  is 
twuumed  in  the  use  of  it,  and  therefore  he  actually  buys  it. 
The  word  ^^  ingredient^'  must  mean  a  component  part  of  the 
nbstance  when  made ;  for  if  it  do  not  enter  into  the  compo* 
fiidon,  it  is  no  ingredient. 

Lord 

(«)  Br0wC9  €a9u  in  Oan.  173.  {b)  4  Burr.  S14S. 
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1785.  Lord  MANsfiBiJ)  said,  on  thid  arguvkent^-i^Mj  great  di& 
ficttlty  is  how  to  distiDgutsh  the  law  from  the  bcu  I  sec 
from  the  argument  and  the  judgment  deliTcred  by  JLord 
Loughborough  in  the  Common  Pleas,  the  idea  is^  that  if  this 
trade  be  carried  on  as  the  mode  of  enjoying  the  land,  he  is 
not  subject  to  the  bankrupt  law» :  but  if  the  land  be  taken  as 
the  means  of  carrying  on  trade,  or  for  the  purposes  of  mdnu- 
facture,  then  he  may  be  a  bankrupt. 

,  Cur*  €uhk  puft. 

Lord  Mansfield  now  delirered  the  opinion  of  the  Court. 
After  stating  the  facts,  he  said  he  should  make  two  questions  : 
'  1*/,  Whether,  on  this  verdict,  William  B^rand  was  tof  be 
considered  as  a  trader  within  the  statutes  ? 

'Hdly^  If  William  Qerand  were  a  trader^  whether  on  tbis 
verdict  the  case  of  the  plaintiff  can  be  distinguished,  so  as  to 
make  him  no  trader  I 

As  to  the  first :  Brick-makiag  for  sale,  abstractedly  ccmai* 
dered,  is  in  fact  carrying  on  a  trade,  and  seeking  to  live  br 
the  profits.  Many  things  are  necessary  to  be  bought,  whi^ 
can  only  be  paid  for  by  the  sale  of  the  bricks.  The  credit  is 
given  to  no  visible  fund,  but  merely  on  the  specuhttioa  of  the 
profits  expected^to  arise  from  the  sale  of  the  bricks. 

But  the  objection  is,  that  William  Berand  rented  the  brick- 
ground,  and  consequendy  that  the  bricks  were  the  prodnce 
of  his  own  land. 

From  the  authorities  that  have  been  cited,  and  the  reoaott 
of  the  thing,  I  take  the  true  distinction  to  be  this :  If  a  nian 
exercise  a  manufacture  from  the  produce  of  his  own  bud,  as 
a  necessary  or  usual  mode  of  reaping  or  enjoying  that  prodiuce^ 
aud  bringing  it  advantageously  to  market,  he  shall  twt  be  c^ii- 
sidered  as  a  trader^  though  he  buy  the  necevsary  ingredieHis 
and  materials  to  ^t  it  for  market;  as  in  the  case  of  a  former^ 
who  makes  cheese  on  his  own  land,  and  who  buys  tunnct  and 
salt ;  or  as  in  a  case  mentioned  at  the  bar,  where  a  man  msikes 
his  own  apples  into  cyder^  though  there  be  an  expence  attend^^ 
iag  the  operation,  smd  though  many  things  are  to  be  bo^ght^ 
and  some  mixture^  yet  he  is  no  trader ;  for  it  is  the  nweral 
mode  of  enjoying  land  in  the  cyder  counties.  So  ii^  the  atom 
works,  as  determined,  where  the  operation  was  proved  to  be 
the  necessary  and  constant  mode  practised  by  the  proprietors 
of  alum  works.  Or  like  the  case  of  the  coal  mines,  where 
raising  them  out  of  the  pit  is  as  necessary  to  the  enjoynnent 
of  the  landy  as  threshing  com,  Sec. 

.    But 
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Alt  wJioe  the  produce  of  the  tand  U  merely  the  raw  mate*     t7B5. 

rkl^a  manufacture  and  used  as  such^  and  not  according  ^'>— y—^ 

titkunaimode  of  enjot^sng  the  land  ;  in  shorty  where  thefro^  VVea.u 

(kicetfike  land  is  an  ineigmficant  article  in  comparison  o*  the  jlj"]^ 

e  he  ought  to  be  cansi* 

e  and  manner  of  ex- 
tivc  with  which  it  is 
he  light  in  which  the 
and  the  fact  arc  so 
e  to  distinguish  them, 
xtion  in  the  case  £x 
m  before  me  at  Crot/" 
ght  that  Parker  made 
he  sold  the  surplus, 
t  if  they  thought  he 
1  they  fihoukl  find  him 
ial  (a)  found  him   a 

e  brick  ground  with  a 
ricks,  and  carrying  on 
duced  nothing.  The 
,  the  tame  as  if  he  had 
ftd  nothing  to  do  as  a 
icks  for  sale.  There- 
:o  be  considered  as  a 

irhether  the  plaintifl^s 

intiff  took  possession 
stock  ;  he  carried  on 
ks  for  public  sale  ;  he 
ccupation  of  his  farm 
lo  suffered  the  plaintiff 
father  had  no  concern 
one  of  the  son's  debts 
1  was  as  distinct  from 
had  it*     The  plaintiff 
when  it  devolved  on 
permitted  by  his  fa- 
place,  and  to  carry  on 
Berand  had  done  for 
cmaterial :  if  he  trad- 
;  for  during  that  time 
.  made  and  sold  bricks 
for 

.ord  MoMfield  at  Croydon, 
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40  CASES  IN  MICHAELMAS  TERM, 

1785.  for  public  sale.  The  plaintiff  acted  as  Berand  had  done. 
Berand  rented  the  brick  ground  as  a  mode  of  buying  die  clay. 
And  whether  ihe  plaintiff  rented  the  clay,  or  had  it  by'gtft 
from  his  father,  it  makes  no  difference :  on  this  verdict  he 
must  be  considered  as  a  trader. 

Judgment  reversed  (a). 

(a)  ndt pon^T^Z. 


TRUEMAN  against  HURST. 

Anumpiit      A  CTION  of  assumpsits    The  first  count  in  the  declara- 

on  an  ac-      £\  tjon  was  on  a  promissory  note  for  10/.  given  by  the  de- 

^•'„^'*,|^fendant  to  the  plaintiff  for  board  and  lodging,  and  for  tea«di. 

against  an    ^^S  ^^^  instructing  the  defendant  in  the  business  of  hair^ 

infant.         dressing.     There  were  other  counts  for  meat,  drink,  washing, 

lodging,  and  other  necessary  things ;  for  work  and  labour; 

money  paid,  laid  out,  and  expended ;    and  on  an  account 

stated. 

Plea,  infancy. 

Replication,  for  necessaries.  To  this  there  was  a  general 
demurrer  and  joinder  in  demurrer. 

Marshall  for  the  defendant,  before  he  took  his  exceptions, 
premised  Ist^  That,  in  replying  to  a  plea  of  infancy,  the  plain* 
tiff  must  shew  enough  in  the  replication  to  maintain  every 
part  of  the  declaration.  Ellis  v.  Ellis^  5  Mod.  368.  2d^, 
That  if  a  replication,  which  is  entire,  be  bad  as  to  part,  it  is 
bad  as  to  the  whole.     Webber  v.  Tivill^  2  Sound.  124% 

The  plaintiff,  in  his  replication,  has  not  maintained  his  de- 
claration in  every  count ;  for  it  is  open  to  three  objections. 

Ist^  An  infant  cannot  bind  himseli'  by  a  promissory  note, 
even  for  necessaries. 

2dly^  There  is  no  good  consideration  for  this  note  ;  or  for 
the  promises  in  the  4M  and  Sth  counts,  which  were  for  work 
and  labour. 

^dly^  An  infant  is  not  liable  to  an  action  of  assumpsit  on 
an  account  stated. 

As  to  the  first :  An  action  does  not  lie  against  an  infant  on 
a  promissory  note :  if  that  be  the  case,  this  note  being  ex- 
pressed  to  be  given  for  the  consideration  therein  mentioned! 
makes  no  difference.  In  an  action  on  a  promissory  note  be* 
tween  the  original  parties,  the  consideration  may  be  enquired 
into :  but  when  it  passes  into  the  hands  of  third  persons^  it 
cannot.  Now  this  is  declared  upon  as  a  negotiable  note.  The 
same  reason,  which  holds  that  an  infant  caimotbind  himsell 
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in  ii bill. of  exchange,  extends  to  this.     Wiilitnm  v.  Ifarri*     ITBSi 
arnn^Qirih.  160.     And  although  it  is  expressed  in  this  note    ^fc— y-^ 
that  it  was  giTen  for  meat^  drink,  washings  lodgings  and  for  Trpsmam 
HBtnKting  him  in  the  business  of  ar  hairdresser,  yet  if  9    ^S^t^ 
promissory  note,  in  which  the  consideration  is  not  expressed^ 
win  ndt  bind  an  infant^  neither  will  one  bind  where  it  is  ex-' 
pressed.     An  action  will  not  lie  against  an  infant  on  a  bond 
diough  it  be  given  for  necesskrie^.     Moor^  6f  9*     it  has  been 
determined  indeed  that  an  action  will  lie  against  an  infant  on 
a  single  bill:  but  there  is  a  great  difference  between  a  singlo 
bill,  and  a  promissory  note  ;  for  an  action  on  the  first  must 
be  brought  in  the  name  of  the  person  to  whom  it  was  given^ 
in  which  case  the  consideration  may  (fe  gone  into  {a). 

As  to  the  second:  instructing  a  person  in  the  business  o£^ 
a  kair-'dresser,  is  not  a  sufficient  consideration  to  bind  an  in« 
fSmt.  In  Brooke^  executor  of  Hobart^  v.  Galkij  (b\  Lord 
Bardwicke  said,  ^*  infanu  are  under  a  disability  of  contract- 
^  i»g  debt^,  Accept  for  bare  necessaries :  and  eVen  this  ex- 
•*  emption  is  merely  to  prevent  them  from  perishing."  .  1 
IM,  Abr.  739.  CrOi  jfac*  494  (f).  A  covenant  to  bind  an 
apprentice  will  not  hold,  unless  warranted  by  the  custom  of 
london. 

As  to  the  third  objection :  The  nature  of  an  account  stated 
is  this ;  the  parties  meet,  discuss  their  several  claims,  and 
strike  a  balance  ;  at  which  time  either  party  is  at  liberty  id 
datroy  the  vouchers,  &fc.  and  after  that  the  balance  is  never 
to  be  disputed.  May  v.  Kinffj  Bull.  N.  P.  129.  If  the  ba- 
tamce  be  conclusive  on  the  parties^  then  an  action  on  an  ac-  ^ 
cDont  stated  will  not  lie  against  an  infatit ;  because  he  is 
thereby  precluded  from  going  into  the  consideration ;  and 
the  jury  cannot  determine  whether  the  consideration  on  each 
of  the  items  was  for  necessaries  Or  not.  Cro.  Jac.  6024 
LaUh^  169.     NDy^  87;     2E0L  Rtp.  271.     Palmeir,  528. 

Baldwin^  for  the  plaintiff,  was  desired  by  the  Court  to  con- 
fine himself  to  the  last  point. 

The  cases  cited  on  the  other  side  are  to  be  found  only  in 
the  old  books ;  and  since  that  time  the  Cofurts  have  been 
nore  liberal  in  their  decisions.  The  case  of  a  single  bill  is 
la  point.  This  note  is  not  negotiable  \  and  the  consideration 
li  expressed  in  it.  It  is  now  settled  that  a  party  may  go 
iota  the  ittma  on  an  account  stated,  which  abates  the  force 
of  the  objection ;  and  it  would  be  hard,  if  the  Court  can  go 
Alto  the  items^  that  a  note  being  given  for  them  should  make 

Vol.  L  G  aaj^ 

ib)  X  Lem.  8G'  {b)  2  Att,  $S.  (e)  2  Bol,  Se^.  271. 
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ir«5.    any  difference^    The  only  queatioa  tb^n  b,  vhetber  tlut 

C-y^^    account  were  for  necessaries  l  If  this  replicauoa,  as  it  now 

T»&«MAM  Stands^  went  before  a  jury,  they  would  enquire  which  of 

^^^     the  items  were  for  neeessartes ;  and  the  plaintiff  wouU  not 

be  bound  by  the  account^  as  stated**^  The  account  stated  is 

expressed  to  be  for  necessaries ;  viz*  for  meat,  drinky  8cc« 

which  the  demurrer  allows* 

Lord  Mansfield,  Ch.  J.  The  authorities  are  all  <me 
way,  that  this  action  wiU  not  lie*  What  is  an  account  stat* 
ed  ?  It  is  an  agreement  by  both  parties,  that  all  the  articica 
are  true*  This  was  formerly  conclusive  ;  but  a  greater  la«* 
titude  has  of  late  prevailed  in  order  to  remedy  the  errors 
which  may  have  crept  tnto  the  account  in  surcharging  the 
items.  But  an  infant  cannot  bind  himself  by  stating  aa  ac- 
count ;  therefore,  on  the  reason  of  the  case,  and  on  the  au* 
thorities,  I  think  there  should  be  judgment  for  the  defendant. 

WiLLES  and  Asuhurst,  J.  concurred. 

BuLLER,  J.  A  later  case  (a)  than  those  which  have  been 
cited,  has  been  determined,  which  settles  this  case.  Therey 
this  Court  were  unanimously  of  opinion,  that  an  action 
would  not  lie  on  an  account  stated  against  an  infant  (by  The 
ground  is  this,  the  only  consideration  for  the  promise  is  the 
stating  of  the  account :  now  if  an  infant  cannot  state  aa  ac- 
count, the  consideration  does  not  hold,  and  the  promise  <ift! 
void. 

The  plaintiff  had  liberty  to  amend  on  payment  of  costs* 

(a>  Banlett  v.  Emeryt  Mil.  3  G  2.  B.  H.  In  arguing  this  esse  upon  a  writ 
of  error  vut  of  the  Court  of  Litchfield,  Raymondt  C*  J.  Faf;e  and  MeytudtUt  J- 
agreed,  thai  on  an  inthnu  computatset  the  plainiifT  is  not  obliged  to  give  evi- 
dence of  rtie  several  item*  constituting  the  account,  but  it  u  suffident  if  he 
pr  )ve  the  account  stated*  fur  that  is  the  cause  of  the  action  i  b«t  an  iMMmml 
comfiutasse^  lie*  not  agaimt  an  infant^  though  the  particulars  of  the  account  weie 
for  .cet^bsaries ;  for  an  nifat  t  cannot  agree  to  any  such  account,  and  the  i 
iit  IS  upon  the  account.     MSS 

(b)  Sharp  ▼.  Hay,  Tr.  30  G.  3.  B,  R,  S.  P. 


BARTLETT  against  HODGSON. 

A  clause  in  HP  HIS  was  an  action  of  debt  on  a  bond  in  the  penaltjr  of 

a  marriage       I     600/.  given  to  the  plaintiff  by  one  Peter  Holmey  to 

acnlemcnt,    ^hom  the  defendant  was  sister  ai)d  heir  at  law,  and  abo  <lc- 
tnat  tne        •  ^  •  <*-a 

€t  trustees     ^^^^^  Of  certam  estates,  crc. 

•*  should  not  Plca^ 

'•  be  charge. 

**  able  with  or  accountable  for  any  money  ariung  in  execution  of  the  said  trusts,  but  what  the 
«*  person  or  persons  so  to  be  accountable  should  actually  receive,"  does  not  bind  the  trostees 
as  a  cooenanf/  but  is  a  clause  of  indemnity,  to  take  away  that  responsibili^  which  each 
would  be  subject  to  for  the  acts  of  the  others,  were  it  not  for  this  clause :  and  only  kayes 
each  of  them  accounuble  for  what  he  actually  receives  as  for  a  sinqple  contract  debt. 
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Pkt,  plen^  admnUtraint ;  and  (inter  alia)  that  she  the  de-  1785, 
fetidant  biul  a  right  to  retain  for  a  debt  due  to  herself  in  the  ^*"-^"-/ 
ftiQowing  manner:  "That  by  fin  indenture  made  the  20th B a. 4 r let* 
**  June  1759,  between  the  defendant  of  the  first  part,  one  h'^^'soh 
**  Thomas  Hodgson  of  the  second  part,  and  the  said  Peter  **"®*°*'' 
**  Hotme  and  one  y«  Hardman  of  the  third  part,  it  was  wit- 
*'  nessed  that,  in  consideration  of  a  marriage  then  intended 
**  to  be  had  and  solemnized  between  the  said  Thomas  Hodg^ 
^  t^nabdthe  defendant,  the  defendant  £•  Hodgfion  did  give, 
*^  grant,  bargain,  assign,  and  set  over,  unto  the  said  Ar^^r 
**  Hokne  and  Jn,  Hardman^  their  executors,  administrators, 
'^  and  assigns,  all  and  singular  the  personal  estate  of  the  said 
^  defendant,  upon  certain  trusts  mentioned  in  the  said  v^ 
^*  denture ;  and  it  was  thereby  further  declared  and  agreed  ' 
**  by  and  between  the  parties  to  the  said  indenture,  that  the 
^  said  Peter  ai^d  John^  and  their  heirs,  should  not  be  charge^ 
^  oUe  with^  or  accountable  for^  any  money  arising  in  execu- 
^  tion  of  the  said  trusts  in  the  said  indenture,  but  what  the 
•*  person  or  persons  so  to  be  accountable  should  actually  receive. 
^  Xhatrthe  marriage  was  solemniTied.  That  Thomas  Rodg* 
^  wn  afterwards  died*  That  J.  Hardmtm  died  in  the  liter 
^  ttme  of  Peter  Hohne^  who  afterwards  died  also.  That  on 
^  the  death  of  the  said  P.  Holme^  administration  of  his  es- 
^*  tate  and  effect^  was  gvanted  to  her  the  defendant.  That 
^  in  pursuance  of  the  said  indenture,  the  said  P.  Holme  in 
^  his  life>time  received  1,800/.  part  of  the  said  personal 
**  estate  of  the  said  defendant.  Thaft  the  said  P.  Holme  did 
**  not,  at  any  time  during  his  life,  apply  the  said  sum  of  l,8O0/. 
^*  or  any  part  thereof,  in  execution  of  the  said  trusts,  but  the 
*^  same  remained  in  his  hands,  for  the  purposes  mentioned 
^  in  the  said  indenture ;  and  that  the  said  P.  Holme  was  then 
•*  accountable  for,  and  chargeable  with,  the  same,  by  virtue 
**  of  the  said  indenture,  and  of  the  said  proviso.'* 

The  like  of  another  sum  of  1000/.  received  by  the  said  p. 
Holme^  under  another  indenture  made  between  the  same  par» 
ties  and  for  the  same  purpose. 

That  those  two  sums,  together  with  others  secured  by 
mortgage,  &fc.  exceed  the  assets  that  have  descended  to  her. 

To  this  plea  there  was  a  general  demurrer. 

Wood  for  the  plaintiff  contended  that  this  plea,  if  bad  in 
j>art,  was  so  in  tne  whole.  The  part  he  impeached  was  that 
of  the  retainer.  The  trusts  of  the  marriage  settlement  are;  * 
not  expressed  in  this  plea ;  so  that  it  does  not  appear  whether 
the  defendant  is  beneficially  interested  in  them  or  not.  The 
supposed   misapplication  of  the  two    sums    by  P.   Holme 

amQunt^ 
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t7B5f     amounts  to  nothing  more  than  a  breach  of  truH^  and  is  Vkm 
^-^^r^    charge  on  his  rdal  estate.     In  Vernon  v.  Vawdry  (a)  it  is  said^ 
Partl»tt  that  "  a  breach  of  trust  is  considered  but  as  a  simple  contract 
agatnu     ^  ^jg^jt,  and  can  only  fall  upon  the  personal  estate  of  the  tru^ 
"  tee."     Now  this  plea  does  not  state  that  jshc  has  pers6iial 
assets ;  and  if  she  has,  they  are  first  to  be  applied  in  the  dis- 
charge of  this  specialty. 

S,  Heyivood^  contra^  insisted  that  this  was  not  merely  ^ 
breach  of  trust,  but  an  express  covenant^  which  binds  the  heirs 
of  the  trustees.  If  it  be  held  that  this  is  only  a  clause  of  iri» 
demnity,  lest  the  trustees  should  be  accountable  for  more  than 
they  received,  there  would  have  been  no  occasion  for  the  lat- 
ter part  of  the  sentence,  which  expressly  binds  each,  and  his 
heirs,  for  what  he  should  actually  receive. 

Lord  MANSFFE^fe',  Ch.  J.  This  is  a  common  clause  of  in- 
demnity, which  is  inserted  in  all  settlements.  The  sense  of 
it  is  this,  that  the  trustees  and  their  heirs  shall  not  be  accouift- 
able  for  more  than  they  receive:  they  are  accountable  for  mdiat 
they  actually  receive,  but  not  as  under  a  coj>enanU 

Ash  HURST,  J.  It  is  not  a  clause  of  charge^  but  rather  of 
discharge  and  indemnity  ;  it  is  to  take  away  that  responsibili- 
ty, which  each  would  be  under  for  the  acts  of  the  other,  were 
^X  |ipt  for  this  clause. 

Judgment  for  the  pl^intiff^ 


(p)2^f>. 


119. 


JONES  against  SMART. 

ponfc^S  A  CTION  of  debt  on  the  Stat.  5  Ann.  c.  14.  made  perpetq^l 
the  degree  /^  by  the  9  Ann.  c.  25.  to  recover  a  penalty  for  killing  game 
of  doctor  of  without  being  duly  qualified  ;  tried  before  Lord  Mansfield  ViX 
?id^b*^*e1thcr  *^  ^^®^.  ^*^'2es  in  Slurry.  Plea,  the  general  issue.  Evidence 
of  the  uni-  u^der  \X^  ^  djplpipa  from  the  university  of  ^.  Andrews  in 
yersitiesin  Scotland^  appointing  the  defendant  doctor  of  physic  i  which  it 
Scotland,  ^as  contended  gave  him  a  sufficient  qualifiv-ation  upder  tho- 
' "%.  ^2  ^^^  ?3  Car.  ?.  c.  55. 

This  point  now  came  on  before  the  Coqrt  in  the  shape  of 
a  special  case  j  and  the  only  question  for  the  opinion  of  the 


give  a 
Jicatian  to 
•kill  g^me 

l3%r^2^t  ^^^^^  ^^^»  whether  tjie  ^i'plom^  ^ere  a  lejjal  qualification  ? 

35.  Jn  e|.  Co^St 

guirf,  or 

Other  person  of  higher  degree,  a*  tucby  U  net  qualified  under  that  act  i  tboagb  tb^  icit  of  an  r^r 

^r^t  or  the  son  of  otiber  person  of  higher  decree,  is. 
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Comt  for  the  plaintiiF  contended  that  the  defendant  was     1785# 
not  qualified.     1st,  Supposing  him  to  have  the  same  rank  as 
a  doctor  of  the  English  universities,  yet  he  is  not  such  a  char 
racter  as  was  meant  to  be  qualified  by  the  statute  of  Charks 
die  Second. 

By  the  1  Jac*  1.  c.  27.  the  exception  extends  only  to  per^ 
sons  qualified  in  respect  of  property,  or  the  son  of  a  knight 
or  lord,  or  the  son  and  heir  apparent  of  an  esquire»\  The  S 
JiK,  1-  c.  13.  is  confined  to  property  alone.  The  7  Jac.  1. 
r.  11.  still  confines  the  right  of  killing  game  to  property  j 
only  increasing  the  qualification.  The  principal  statute  is 
Ac  22  and  23  Car.  2.  c.  25  j  which  enacts,  that  **  every 
''person  not  having  lands  and  tenements,  or  some  other 
**  estate  of  inheritance  in  his  own  or  his  wife's  right,  of  the 
**  dear  yearly  value  of  \0Ol,  per  annum^  or  for  term  of  life, 
**  or  having  lease  or  leases  of  99  years,  or  for  any  longer 
**  term,  of  the  clear  yearfy  value  of  150/.  (other  than  the  son 
**  and  heir  apparent  of  an  esquire,  or  other  person  of  higher 
*  degree,  and  the  owners  or  keepers  of  forests,  parks,  chases, 
**  or  warrens,  &?c.J  is  hereby  declared  to  be  a  person  by  the 
<*  law  of  this  realm  not  allowed  to  have  or  keep  for  himself 
<^  or  any  other  person,  any  guns,  C<fc'.  for  the  taking  and  kilU 
**  ing  of  game." 

The  qualification,  claimed  by  the  defendant  in  this  case, 
most  be  derived  from  construing  the  words  of  the  statute, 
•*  or  other  person  of  higher  degree^'*  in  the  nominative  case, 
and  supposing  that  every  person  of  higher  degree  ^han  an 
esquire  is  thereby  qualified.  That  this  is  not  the  true  con- 
struction of  the  statute  is  clear  by  the  case  of  The  King  v. 
IJUey^  24  Geo.  3.  in  this  Court.  That  was  an  information  on 
the  game  laws ;  and  a  conviction  of  the  defendant  on  the 
statute  of  Car.  2.  as  *^  not  being  the  eldest  son  of  an  esquire, 
^  or  of  other  person  of  higher  degree.''  Chambre  moved  to 
quash  this  information  on  the  insertion  of  the  word  ^*  ^;" 
sad  contended,  that  though  this  was  copied  from  the  prece- 
dent in  Burn^  it  was  not  warranted  in  law,  for  that  by  this 
construction,  neither  an  esquire  or  a  knight  would  be  qualified 
as  such.  Mr.  J.  Buller  there  said,  that  the  Legislature 
seemed  to  him  to  have  taken  it  for  granted  that  an  esquire 
or  other  person  of  higher  degree  would  have  a  sufficient 
estate  to  qualify  him,  and  therefore  they  had  neglected  to  do 
it  expressly;  though  there  was  a  case  in  Lord  ffardwicie^s 
time,  where  the  word  '*  ^"  was  rejected,  and  no  notice 
taken.  However,  lie  was  of  opinion  that  the  conviction 
9faoul4  be  nffirm^d  '•  ^nd  it  waa  so. 

He 
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ITS^        He  then  quoted  Camd.  Brit.  voL  1.  fo,  130.  and  SMetiy 
Ki„fy^  cap^t*  to  shew  that  esquires  were  originally  persons  qualified 
fovmM     by  estate^ 

^J**"*  '^ly.  Supposing  that  doctors  of  the  two  EngHsk  ontvern- 
ties  have  the  right  contended  for  by  the  preseni  defendant 
(which  in  itself  is  a  very  doubtful  matter),  yet,  this  diploma 
does  not  confer  such  a  right.  There  is  no  instance  tn  whkk 
foreign  diplomas  and  degrees  have  been  acknowledged  here: 
there  is  a  great  difference  between  degrees  acquired  by  lo^g 
labour  and  residence,  and  one  besto\ved  in  a  summar}*  man- 
ner.    8  Rep.  144.     Doctor  Honham^B  case. 

By  the  union  with  Scotland^  it  does  not  follow  that  persotw 
who  have  taken  Scotch  degrees  are  to  be  endurd  with  sdl  the 
privileges  which  are  bestowed  by  legrees  taken  at  the  £m^ 
lish  universities  :  the  universities  themselves  do  not  adroit  of 
such  degrees.  Doctor  Gilbert  some  years  ago,  having  taken 
his  degree  of  doctor  of  divinity-  in  Scotiand^  wished  to  preach 
in  the  university  of  Oxford^  in  his  proper  foabit^  as  doctor,  but 
was  not  allowed  by  the  university.  And  docitor  Pitcaim  ac- 
cepted a  degree  at  one  of  our  universities,  although  he  had 
before  taken  the  same  degree  in  Scotiaud. 

Ersiine  for  the  defendant  made  three  questions^^tst, 
Whether,  on  the  construction  of  the  statute  32  &  23  CaK  2. 
every  person  as  a  member  of  the  civil  state,  who  is  aa  es- 
quire, or  superior  in  rank  to  an  esqutre,  may  tiot  kill  garnet 

2dly,  Whether  a  doctor  of  physic  who  has  taken  his  degree 
at  either  of  the  English  universities  be  not  such  pctr^on? 

3dly,  Whether  a  Scotch  diploma  does  not  confer  the  some 
privileges  i 

As  to  the  first :  The  language «f  the  statute  is  very  strong ; 
the  word  *^  other^*  must  be  considered  as  the  nomineUive  and 
not  as  the  genitive  case,  both  in  reason,  and  according  to 
grammatical  construction.  It  is  clear  the  statute  did  not 
mean  to  confine  the  quidification  altogether  to  landed  proftrty^ 
by  extending  it  to  the  son  and  heir  apparent  of  an  esquire, 
who  is  supposed  to  have  no  landed  property  of  his  awn.  Tbe 
esquires  also  who  are  enumerated  by  Camden  arc  peraofas 
who  have  no  land.  From  8  Hep,  118.  we  may  colleot  that 
when  a  statute  will  bear  two  interpretations,  one  contrary  to 
sense,  the  other  agreedbleto  it,  the  latter  shall  prevail.  Here 
it  was  evidently  the  intention  of  the  Legislature  that  persons 
of  higher  degree  than  an  esquire  should  have  a  qualificatioD ; 
for  if  the  opposite  construction  were  to  prevail,  a  j>erton 
would  have  a  derivative  title,  when  the  person  from  whom 
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w&h  tide  WIS  derived,  would  have  none  at  aQ :  and  this  very  1795* 
defeschmt'a  son  will  derive  a  right  from  hia  father's  diplgma^  v,*>"W 
which  it  is  contended  the  father  himself  cannqt.  ,      Joviff 

Sdly,  As  to  the  question  whether  a  doctor  of  either  of  the  ^|?^*^. 
English  universities  be  a  person  of  superior  degree  to  au  es- 
qaire,  all  ranks  and  precedencies  are  settled  in  three  ways : 
ebher  by  act  of  parliament,  or  by  the  King's  patent^  or  by 
immemorial  custom  j  Burn  (a)  taken  from  Blackstone  (b) 
ranks  doctors  above  esquires  ;  so  do  the  Ueralck :  this*  is  the 
^try  best  authority  which  can  be  had  from  the  nature  of  the 
case.     But  this  relates  only  to  Englhh  degrees.     Then, 

3dly^  Does  a  diploma  from  iSVor/oTMjf  confer  the  same  rights 
A  Scotch  doctor  is  of  equal  rank  with  an  En g Hah  one  as  a 
meml>er  of  the  civil  state.  The  4th  article  of  the  act  of 
onion  says,  there  shall  be  a  communication  of  all  rights,  ^Cm 
except  where  it  is  expressly  agreed  on  to  the  contrary.  As 
to  the  college  of  phvsicians,  and  the  two  universities,  refus** 
ing  to  allow  to  ^Scotch  doctors  their  own  privileges  within 
their  respective  jurisdictions,  they^  as  private  corporations, 
have,a  right  to. make  what  regulations  they  please  concerning 
their  own  bodies  ;  but  as  to  all  general  immunities  derived 
from  the  common  law,  or  under  the  act  of  union,  they  cannot 
deprive  any  body  of  these. 

The  Court  took  time  to  consider  of  their  opinion :  but 
hfOd  Mansfield  then  said,  that  as  to  this  latter  ground,  he  had 
no  diHibt  that  all  privileges,  granted  by  the  statutes  to  the 
untveraities,  were  confined  to  our  own,  and  did  not  extend  to 
Scotland^  or  other  foreign  universities,  which  were  governed 
by  their  own  particular  laws  and  customs.  But  that  the  ge* 
aeral  question  upon  the  construction  of  the  statute  of  Car.  2f. 
should  not  pass  undecided. 

Afterwards  the  Court  delivered  their  opinions  .seriatim. 

Lord  Mansfield,  Ch.  J.  This  is  an  action  of  debt 
brought  by  the  plaintiff  against  the  defendant,  for  using  a 
pm  tor  the  purpose  of  killing  game,  not  being  didy  qualified 
ooder  the  statute.  The  special  case  states  that  the  defendant 
rested  his  justification  upon  a  diploma  which  was  produced, 
whereby  the  university  of  St*  Andrews  in  Scotland  had  conn 
ferred  on  him  tht  degree  of  doctor  of  physic.  Two  objec- 
tions have  been  raised  by  the  counsel  for  the  defendant 
against  the  competency  of  this  action.  First,  that  under  this 
diploma  the  defendant  hath  the  same  rights  and  privileges 

conferred 
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liTflif.    conferred  upon  him,  as  are  required  by  a  degree  bestowed  l^ 

^i--y — f   either  of  our  universities.  2dly,  That  doctors  in  all  the  leani- 

JoNES     ed  professions  are  of  higher  degree  than  an  esquire :  and 

SuAKt      ^^^^^^^^^  ^y  ^^^  22  &  23  Car.  2.  they  are  exempted  from  the 

penalties  of  the  several  statutes  relating  to  game. 

The  statute  22  &  23  Car.  2.  has  these  words  '*  other  than 
**  the  son  and  heir  apparent  of  an  esquire,  or  other  person  of 
"  higher  degree."  For  the  defendant  it  has  been  contended 
that  "  other  person  of  higher  degree"  relates  to  the  esquire 
himself,  and  means  that  a  person  of  higher  degree  than  an 
esquire  is  qualiBed  ;  whereas  on  the  other  side  it  is  contend^ 
ed;  that  it  means  "  other  than  the  son  and  heir  apparent  of 
"  an  esquire,  or  the  son  of  any  other  person  of  higher  degree." 
To  be  sure^  absurd  consequences  may  seem  to  follow  from 
giving  a  privilege  to  the  son,  which  the  father  has  not :  but 
the  question  is,  has  the  statute  done  it  or  not?  I  wished  to 
have  the  general  point  determined,  because  of  the  conse- 
quences. This  Court  considered  the  point  once  before  in 
the  case  of  The  King  v.  Utley  ;  and  there  they  held,  that  the 
statute  meant  the  sons  of  other  persons  of  higher  degree. 
On  full  consideration  I  am  not  ripe  to  vary  from  the  opinion 
given  in  that  judgment.  All  the  precedents  are  so:  Burn^B 
precedent  gives  the  same  construction.  But  what  struck  me 
most  was  this,  the  drawer  of  this  statute  of  Car.  2,  certainly 
had  the  former  statute  of  jfac.  1.  in  his  view  ;  for  though  it 
do  not  follow  the  other  statute  throughout,  yet  it  does  in  chat 
clause,  and  that  does  not  admit  of  a  doubt ;  for  there  the 
word  **  ^'"  is  expressly  inserted.  I  cannot  therefore  unne-^ 
cessarily  vary  from  the  decision  that  has  been  given  ;  I  say^ 
unnecessarily,  because  I  am  satisfied  on  the  other  ground  of 
the  opinion  which  I  delivered  the  other  day. 

On  that  ground  there  is  not  a  colour  for  saying  that  the  de<« 
fendant  is  qualified  by  the  act  of  union.  It  is  true,  that  bjr 
the  fourth  article  of  that  act,  the  Scotch  have  the  same  gene^ 
ral  privileges  as  the  English^  but  then  they  must  have  the  samd 
qualifications,  otherwise  they  come  not  withm  the  same  de^ 
scription ;  for  the  general  article,  which  declares  there  shall 
be  a  communication  of  all  privileges,  can  only  mean  such  as 
are  of  a  general  nature*  A  burgess  of  London  is  endued  with 
certain  privileges,  to  which  a  burgess  of  Edinburgh  has  no 
claim :  so  in  every  case  where  a  privilege  is  of  a  qualified  na- 
ture, it  must  be  understood  with  that  qualification.  A  doctor 
6i  the  English  universities  may  become  a  member  of  the  coU 
lege  of  physicians  i  may  plead  in  Doctors'  Commons;  and  has 
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variousotbcr  prifileges,  from  all  of  which  a  Scotch  doctor,  as     ir85« 
such,  is  excluded.     The  qualification  therefore  must  be  from    ^-y  ^ 
Oxford QT  Cambridge.    In  l:ke  manner,  the  statute  allowing     Jone» 
men  of  certain  degrees  to  have  dispensations  for  holding  two    sJ^[^, 
tirings  necessarily  refers  to  such  degrees  onl^  as  are  obtained 
in  an  English  university  ;  for  the  church  of  Scotland  is  dis* 
tinct  from  ours,  and  admits  not  of  the  same  rules.     There- 
fore whatever  rank  th^  defendant  may  hold  by  curtesy,  he  is 
not  in  point  of  law  to  he  considered  as  a  doctor  to  this  par« 
pose. 

WiLLES,  J.  It  is  my  misfortune  to  differ  from  the  rest  of 
the  Court  on  the  construction  of  the  statute  of  Car.  2.  The 
case  of  the  King  and  Uiley  came  before  us  on  a  motion  to 
qaash  a  conviction  on  the  22  and  23  Car.  2.  c.  25.  on  account 
of  the  word  "  ©/",''  being  inserted  before  the  words  "  other 
persons  of  higher  degree.*^  I  find,  by  looking  into  my  own 
paper-book,  that  the  case  was  but  slightly  argued ;  and  the 
Court  principally  relied  upon  the  ground  that  all  the  prece* 
dents  were  in  that  form.  I  adopted  that  opinion  at  the  time^ 
bat  I  now  beg  leave  to  retract  my  assent  to  that  determina* 
tioD,  for  three  reasons : 

l*r,The  game  laws  are  already  sufficiently  oppressive,  and 
therefore  ought  not  to  be  extended  by  implication. 

2%^  Because  I  think  that,  in  grammatical^  constructioii 
and  propriety,  the  words  "  other  fiersons^^  must  be  taken  to 
be  in  the  nominative^  and  not  in  the  genitive^  case. 

$dly^  Because  a:  different  construction  is  unnatural  and  un* 
reasonable,  and  mu^  be  productive  of  endless  inconvenience^ 
and  absurdity. 

Firsts  Nothing  can  be  more  oppressive  than  the  present 
system  of  the  game  laws.  We  are  told  that  they  arose  from 
lie  old  forest  laws,  which  restricted  the  right  of  killing  game 
to  much  narrower  limits  ;  and  hence  that  these  new  regula* 
tions  encroach  on  no  privileges  to  which  we  were  before  en- 
litled,  are  introductive  of  no  new  or  extraordinary  severities^ 
but  on  the  contrary  are  mild  and  supportable  when  compar- 
td  with  the  sources  from  whence  they  flow.  Mr.  Justice 
J&Tibtone,  however,  in  the  2d  book  of-  his  Commentaries,  c* 
27.  holds  a  different  language.  And  wherever  a  law  is  pro- 
ductive of  tyranny,  1  shall  ever  give  my  consent  to  narrow 
Ae  construction. 

2c%,  According  to  the  grammatical  construction  of  that 
daose  in  the  statute,  in  my  opinion,  the  words  "  other  fier^ 
•*wn*  of  higher  degree*'  must  be  taken  in  the  nominative 
€»c,  for  want  of  the  word  **  of;^^  and  I  am  the  more  con- 
firmed  in  this  opinion  $  for  where  the  legislature  m^ant  the 
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1785.     genitive  case,  they  have  expressly  inserted  the  word  ^*^/7 

^i--yr-^    as  in  the  statute  1  jfac.  1.  c.  27.  which  is  pne  of  the  statutes 

Jones     for  the  preservation  of  game,  and  the  9.  Ann*  c.  5.  §  2.  which 

againtt     i*elates  to  qualifications  for  sitting  in  parliament.     But, 

**^*^*        3d/y,  What  1  most  rely  on,  are  the  many  unaccountable. 

absurdities  which  must  flow  ifrom  a  different  interpretation* 

The  eldest  son  of  a  barrister  at  law,  or  of  a  captain  in  the 

army  or  navy,  will  be  qualified  as  such,  and  yet  the  father 

himself  will  not.     Even  a  peer,  who  is  not  qualified  by  pro- 

Eerty,  will  not  be  privileged  to  hunt  or  kill  game ;  thoagh 
is  son,  who  claims  through  him,  will  have  that  privilege. 
The  act  could  never  mean  to  annex  the  qualification  to  iand 
only :  the  term  esquirr  has  no  relation  whatever  to  landed 
property ;  for  no  landed  estate,  however  large,  will  confer 
the  title  ;  but  it  musi  be  acquired  either  by  office,  the  king's 
patent,  or  some  of  the  means  laid  down  by  Selden  and  Cam^ 
den.     A  lord  of  a  manor  is  certainK  not  an  esquire  by  virtue 
of  his  manor  or  royalty,  though  in  common  acceptation  he 
is  considered  as  such.     This  is  evident  from  the  2d  section 
of  the  22  and  23  Car.  2.  c.  25.  which  empowers  lords  of  naa- 
nors  or  other  royalties,  not  under  the  degree  of  an  esquire^  to 
appoint  game*keepers ;  but  no  lord  of  a  manor  under   that 
rank  ran  make  such  an  appointment,  whatever  his  estate  may 
be.     On  the  other  hand,  was  ever  an  esquire,  since  the  pass- 
ing of  this  act,  convicted  on  it  f  If  no  instance  of  any  such. 
conviction  can  be  produced,  that  shews  the  general  sense  of 
the  nation  as  to  this  act,  and  is  a  much  more  powerful  ^gu- 
ment,  and  has  greater  weight  with  me,  than  any  faulty  prece- 
dent in  Burn.     If  we  look  into  the  preambles  of  the  statutes 
upon  the  same  subject,  is  it  not  plain  against  whom  they  are 
pointed  ?  Chiefly  against  persons  of  low  degree  j  to  prevent 
mechanics  from  leaving  their  lawful  trades  and  employments 
to  kill  and  destro\  the  game,  to  the  prejudice  of  nobleinen^ 
gentFemen,  lords  of  manors,  and  others.     For  these  reasoxiw 
I  think  gentlemen  of  this  description  ought  not  to  be  depriw^edl 
of  their  amusements  ;  and  this  is  my  opinion  'on  the  general 
import  of  the  act :  how  far  it  may  affect  the  present  question^ 
is  another  matter. 

As  to  the  second  point.  If  an  esquire,  as  such,  be  quaJ 
lified,  I  am  likewise  of  opinion  that  doctors  are  so.  To  tbl 
it  is  objected,  that,  at  all  events,  a  person,  who  has  not  tak^. 
his  degree  at  either  of  our  own  universities,  is  not  to  be  coi 
sidered  in  the  light  of  a  person  qualified  by  the  same  meau 
that  those  are.  But  this  objection  is  in  my  mind  done  a«v^j 
by  the  4th  article  of  the  union,  which  enacts  that  there  sli^ 
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be  ft  cofflmunicacion  of  all  privileges,  except  where  it  is  em-  1/85* 
prcssi?  provided  to  the  contrary.  As  to  their  being  excluded 
by  the  coUege  of  physicians,  that  is  mereK  the  result  of  a 
local  jDsutution.  However,  as  the  rest  of  the  Court  are 
against  me  on  the  first  pointy  I  shall  give  no  further  opinion 
upon  this. 

AsHHURST,  J.  I  see  no  feason  for  departing  from  the  con- 
struction which  has  been  put  upon  the  statute  22  and  23  Car* 
S.  by  this  Court  in  the  case  of  the  King  and  Utley*  Thje 
game  hws  are  rather  to  be  considered  as  positive  rules,  than 
as  founded  on  reason ;  therefore  it  is  safer  to  adopt  what 
tfaey  have  actually  said,  than  to  suppose  what  they  meant  to 
say.  Though  by  the  statute  of  yac.  1.  rank  as  well  as  pro- 
perty gave  a  qualification  ;  yet  under  this  statute  of  Car^  2.  a 
man  can  only  be  qualified  by  means  of  property.  But,  said 
Ac  legislature,  the  heir  apparent,  who  is  in  the  line  of  succet- 
lion,  shall  likewise  be  qualified,  from  a  supposition  that  the 
esquire  was  so  already.  According  to  which  construction,  I 
caanot  think  that  it  was  their  intention  purposely  to  exclude 
die  father^  but  in  fact  they  have  done  it ;  and  the  matter  b 
put  out  of  all  doubt  by  the  statute  of  y antes ^  which  expressly 
eidudes  them :  and  so  does  the  statute  of  Car.  2.  as  effectu- 
aHy  in  my  opinion.  The  blunder  has  been  adopted  perhaps 
withoot  meaning  it.  This  appears  to  me  from  the  wording 
of  the  clause  ;  for  it  should  seem  strange,  that  in  fixing  the 
qualifications,  they  should  begin  with  property,  then  go  to  a 
derivative  qualification,  and  then  return  to  a  very  large  de- 
scription of  original  ones,  namely,  quality  and  degvee.  In  a 
grammatical  sense  also,  it  must  be  taken  to  be  in  die  genitive 
case,  in  the  same  manner  as  if  the  word  "  o/^^  had  been  ac- 
tually inserted.  I  see  no  reason  to  depart  from  the  construc- 
tion put  upon  the  statute  Car.  2.  in  the  King  and  Utley^  as 
founded  on  the  precedent  in  Bum  ;  nor  can  any  inconveni- 
ence result  from  it ;  for  the  legislature  may  hereafter  extend 
the  qualification,  if  they  think  proper.  It  is  not  necessary  to 
say  any  thing  upon  the  odier  head  ;  if  it  were,  I  should  agree 
with  my  Lord. 

BtrUER,  J.  The  case  of  the  King  and  Utley  did  not  pass 
with  so  little  argument  as  mv  brother  Willea  suppt)ses  ;  for  I 
remember  it  was  argued  very  fully  ;  and  the  grounds  of  our 
decision  were :  1?/,  The  constant  form  of  convictions  on  the 
game  laws,  which  ought  to  have  great  weight  with  the 
Court  (a).  2^y,  From  a  comparison  of  the  several  acts  re- 
lating  to  game.     Bat  notwithstanding  that  decision,  if  at  this 

moment 
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1785.  moment  I  saw  any  retlson  to  alter  the  opinion  which  I  then 
^--v— '  gave,  I  would  readily  do  it,  and  correct  my  mistake.  But, 
JoNBs  upon  the  best  consideration,  which  I  have  been  able  to  S^^^j 
Smart  ^^^  subject,  in  my  opinion  that  judgment  was  right*  ^*^ij 
Taking  this  clause  of  the  act  of  Car*  2.  in  a  grammatical^ 
sense,  had  the  exception  extended  no  farther  than  to  ^*'  other- 
**  persons  of  higher  degree,'*  still  I  should  have  thought  that 
the  word  **  of^^  was  intended,  and  that  the  word  *'  other^'*  was 
to  be  understood  in  the  genitive  case  :  but  I  am  confirmed  in 
my  opinion  by  the  manner  in  which  the  clause  proceeds  ;  for 
the  words  immediately  following  are  *'*'  and  the  owners  and 
*^  keepers  of  forests,  parks,  chases,  and  warrens  :'*  now,  had 
the  preceding  part  of  the  sentence,  **  or  other  persons  ojf 
**'  higher  degree,**  been  intended  to  be  taken  in  the  nominative  j 
case,  why  did  the  legislature  alter  the  mode  of  expression  ; 
for  when  they  speak  of  other  persons  to  be  exempted  in  their 
own  right,  they  then  change  the  words.  Again,  it  is  asked, 
what  reason  is  there  for  excepting  the  elder  son  alone,  and  not 
the  younger  ?  The  only  reason  that  can  be  given  is,  because 
the  eldest  son  is  presumptive  heir  to  the  real  estate,  which  is 
a  further  argument  for  supposing  that  landed  qualification 
was  the  immediate  object  of  the  statute  ;  and  in  fact  this  ace 
of  Car.  2*  had  that  principally  in  view ;  for  it  repeals  the  per- 
sonal qualification  of  the  statute  of  jfamtSy  and  leaves  no  other 
qualification  but  that  of  land,  with  the  exception  in  favour  of 
the  heir  apparent,  on  account  of  his  right  of  succession. 
And  we  may  observe  that  there  is  the  same  exception  intro- 
duced into  the  act  for  qualifications  of  members  of  p^rlia- 
ment.  I  have  no  doubt  but  that  the  legislature  took  it  for 
granted  that  esquires  themselves  would  be  qualified  in  respect 
of  their  land ;  and,  for  the  reasons  assigned,  extended  the 
qualification  to  their  eldest  sons.  So  that  had  the  legislature 
been  asked  at  the  time  of  making  this  act  whether  they  in- 
tended to  exclude  the  younger  sons  of  dukes  ^  they  would 
have  answered,  no.  But  I  am  as  firmly  persuaded  that  had 
the  same  question  been  put  to  them  with  respect  to  doctors, 
they  would  have  answered  in  the  affirmative.  Be  that  as  it 
may,  we  are  bound  to  take  the  act  of  parliament,  as  they 
have  made  it :  a  ojsus  omissus  can  in  no  case  be  supplied  by 
e  court  of  law,  for  that  would  be  to  make  laws ;  nor  can  I 
conceive  that  it  is  our  province  to  consider,  whether  such  a 
law  that  has  been  passed  be  tyrannical, or  not.  It  has  been 
said  that  this  act  is  only  pointed  against  persons  of  low  de- 
gree, as  appears  from  the  preamble.  To  consider  the  pream- 
ble of  an  act  is  to  be  sure  in  general  a  good  mode  to  corae  at 
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die  mciDing  of  the  legislature,  but  it  does  not  assist  us  in     1785. 
this  case ;  for  we  gather  from  the  enacting  part  of  the  sta«   ^— ^y^-^ 
tace  that  a  person  who  has  a  freehold  of  9^1.  per  annum^  or  a     Jomes 
leasehold  for  99  years  of  14t9Lper  annuniy  is  not  qualified;    gj^^ 
but  can  it  be  said  that  either  of  these  is  a  mean  or  vulgar 
person? 

Thiis  far  we  have  been  considering  the  statute  of  Car»  2. 
alone;  but  now  consider  it  as  coupled  with  the  former  sta- 
tutes which  are  in  pari  materia.  In  the  statute  of  yameSy 
the  same  words,  ^^  other  persons  of  higher  degree"  are  used  ; 
tDd  there  it  is  clear  that  they  are  used  as  part  of  the  descrip- 
tion of  the  sons,  for  the  particle  **  0/*"  is  expressly  prefixed  : 
BOW  if  the  statute  of  Car.  2.  be  any  ways  doubtful,  we  must 
expound  it  by  the  statute  of  Jamesy  and  that  is  confined  to 
fODs  alone* 

Botthe  strongest  ground  of  all  is,  that  all  the  acts  relative 
to  game  have  been  from  time  to  time  restrictive  of  die  right 
to  kin  game.  They  abolish  some  qualifications,  and  raise  the 
others,  and  consequently  lessen  the  number  of  qualified  per- 
sons ;  and  no  one  statute  can  be  construed  into  an  enabling 
one*  This  is  decisive*  There  is  not  a  pretence  to  say  that 
a  doctor  of  physic  is  within  the  exception  of  the  statute  of 
Jmei;  then  if  he  be  not  within  that  statute,  how  can  he  be 
said  to  be  qualified  under  the  statute  of  Car.  2.  which  is  a  re- 
straining one,  and  gives  no  new  qualification  whatever  ? 

As  to  the  other  question,  whether  a  doctor  of  physic  of  the 
defendant's  description  be  qualified,  I  think  he  is  not,  on 
snodier  ground :  but  on  this  bead  I  refer  generally  to  what 
my  Lord  has  said. 

Judgment  for  the  plaintiff. 


MESSENGER  against  ARMSTRONG. 

ACTION  for  double  rent.     The  first  count  of  the  decla-  »f  *  ^^^ 
ration  stated  that  the  plaintiff  at  WhiUuntide  1781,  de- JJ'JJi"^^^^ 
nised  a  certain  messuage  and  tenement  to  the  defendant  for  to  quit  at  the 
tkree  years,  at  the  yearly  rent  of  five  guineas  per  annum,  expiration 
•That  the  fdaintiff,  beiore  the  determination  of  the  lease,  gave  ^^^  ^J^' 
the  defendant  notice  to  quit  at  Whitsuntide  1784 :  that  the  de-  ^^nt  hold ' 
feodant  held  over,  and  that  double  rent  became  due  from  over,  the 
WhiUuntide  1784.  landlordis 

ryt     entitled  to 
^"^  double  rent; 
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1TS5»         The  second  count  sinted  another  notice,  served  on  the  id 
^— y— ^  of  jfune^  (after  the  expiration  of  the  first  notice  to  quit  at 
Mbssun-  Whitsuntide  J  to  quit  at  the  Martinmas  following,  or  to  pay 
^^!^     double  rent. 

Arnu  On  the  trial  before  Mn  Justice  Heathy  at  the  last  assizes  at 

STRONG.  Carlisle^  the  dcfendaiit's  counsel  contended  that  the  first  no- 
'  tice  was  waved  by  the  second  :  but  ihe  judge  thought  that^ 
And  a  se-  ^g  ^h^  double  rent  was  incurred  before  the  second  notice,  the 
5Sivei«d"u)  plaintiff  ought  to  recover.  Verdict  for  the  plaintiflF  for  dou- 
the  tenant  ble  rent  from  the  expiration  of  the  first  notice, 
after  the  ex-     On  a  motion  to  sec  aside  the  verdict  for  a  misdirection  of 

K^h  notice    *^  J^^S^  ' 

to  quit  on  a*  ^^^  shewed  cause  against  the  rule,  and  iiisisted  that  the 
'<  subsequent  second  notice  was  either  void,  or  it  was  a  ratification  of  the 
«'day,or*o  £rst.  That  the  plaintiff,  having  a  right  to  possess  the  prc- 
«re«/  "^^^  mises  at  Whitsuntide  1784,  oaight  have  brought  an  ejectment, 
no  waver  of  or  demanded  double  rent  from  that  time  ;  and  (hat  the  aub- 
*uch  first      8e<{uent  notice,  having  been  meant  to  confirm  the  first,  ought 

*!f^*"*  ?r^^  not  to  be  construed  as  an  avoidance  of  the  right  which  hdd 
the  double  ,  ° 

wrnt  which    once  vested. 

ba«  accrued  Lambe^  in  support  of  the  rule,  observed  that  one  of  Ac 
Tinder  it.  points  at  the  trial  had  been,  that  the  defendant  had  taken 
these  premises  for  twenty^one  years,  determinable  at  the  end 
of  three  years  (a)^  which  so  far  altered  the  case,  that  it  m*de 
a  notice  to  quit  absolutely  necessary  before  an  ejectmeiH 
could  be  brought,  or  double  rent  accrue.  That  the  ftr^  no^ 
tice  was  only  given  two  months  before  the  expiration  of  the 
three  years,  and  that  even  had  been  waved  by  the  secotfld^ 
That  there  was  a  difference  between  the  two  notices  ;  the  Ural 
was  siniply  to  quit^  and  the  second  was  to  quit^  or  to  pay  dotsbh 
rent^  so  that  the  plaintiff  did  not  mean  to  receive  double  rent 
under  the  first :  the  second  also  recognized  the  tenancy  tc 
continue.     Cowp.  247* 

Lord  Mansfield,  Ch.  J.  Where  a  term  is  to  end  on.  ^ 
precise  day  there  is  no  occasion  for  a  notice  to  quit,  because 
both  parties  are  apprized  that  unless  they  come  to  a  fresi 
afi:recment  there  is  an  end  of  the  lease  (A).  Here  it  ended  a 
Whitsuntide  f  the  landlord,  before  the  time  expired,  told  thi 
tenant,  ^  you  know  you  are  to  quit ;"  the  meaning  of  t^ha 

is,  "  If  you  do  not  quit,  I  will  insist  on  my  double  rent**"* ^ 

And  he  gtive  him  a  second  notice  afterwards,  wherein     >« 

^a)  This  did  not  appear  from  the  Judge's  report.  (i)  Post.  1G2. 
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md  b  io  many  express  words  what  wsia  before  to  be  collect-     t7Qjf«, 
tdbf  uueodinent.     There  is  oo  colour  for  the  motioo.  Vi^— y-^ 

MXS$EK« 

Per  Curiam.  Rule  discharged.        ^-^*^ 


STKONG. 


PYNE  against  DOR. 

THIS  cime  on  in  consequence  of  a  motion  made  on  a  for-  Anactjou 
mer  day  b\  Mingay  for  a  rule  to  shew  cause  why  a  non-  ©^  trover 
suit  should  not  be  entered.        ^  .  Tahltaintd 

Bullkr,  J,  read  the  following  report.'  This  was  an  ac- jjy ^ tc.ant 
don  of  trover  brought  by  the  tenant  in  tail,  expectant  on  the  in  tail,  ex- 
determination  of  an  estate  for  life  without  impeachment  ofP^^^^"^**" 
waste,  for  timber  which  grew  upon,  and  had  been  severed  J^^-^j^j^^^j^'^f 
from,  the  estate,  and  was  in  the  possession  of  the  defendant,  an  estate  for 

On  the  part  of  the  plaintiff,  a  deed  of  settlement  was  pro-Ji*e,  without 
ducej  and  proved.     This  deed  was  executed  in  Ireland^  and  **"P^^**^J- 
ihere  was  an  indorsement  of  the  registr\  there.     It  was  ob-^ajtc,  for 
jcctcd  that  the  registry  ought  to  he  proved.     But  this  objec- timber 
djmwas  over-ruled.     Under  this   settlement,  the   plaintiff,  ^**»^**8'^^ 
Wng  the  eldest  son  of  John  Pt/w^,  became  tenant  in  tail,  ^x- ^^"g^^^^^. 
pectaQt  on   the  determination  of  an  estate  for  life  limited  tofram,  the 
John  Pyne^  his  father,   without  impeachment  of  waste.     Itesiate. 
was  proved  that  one  Searl  gave  the   orders   for  cutting  the 
tjmbcr  in  question,  and   that  Searl  sold  it  to  the  defendant 
Dor.    It  was    also  proved  that  Searl  had  been   appointed  by 
iohn  Pyne^  the  tenant   for  life,  to  toke  care  of  the  mansion- 
noiise  at  Codham^Hall^  to  which  the  lands   upon   which  the 
timber  grew  belonged.     That  John  Pyne  afterwards  married 
Swrrs  sister^  and  left   Codham.Hail  in   the    care  of  SearU 
That  when  Searl  succeeded  to  the   management  of  Codliant" 
HaU^  the  estate  was  very  well  timbered ;  that  there  were  70 
acres  of  wood  in  good  order ;  that  after  Srarl  came  there,  the 
trees  were  cut  down  at  all  times,  without  regard  to  the  sea- 
sons for  peeling  the  bark  ;  and  that  a  great  number  of  orna- 
mental trees  were  cut  down.     Notorious  devastation  was 
proved. 

It  was  objected  for  the  defendant  that  the  propcrtj'  was  in 
the  tenant  for  life,  without  impeachment  of  waste,  and  not  in 
the  plaintiff.  Mr.  Baron  Eyre  put  it  upon  the  defendant  to 
shew,  that  the  timber  was  cut  and  sold  by  order  of  the  tenant 
for  life. 

Some  letters  were  read  on  the  part  of  the  defendant,  writ* 
ten  by  yohn  Pyne,  the  tenant  for  life  ;  in  one  of  which  Searl 
was  directed  **  to  take  care  of  the  wood.*' 

After 
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17B5.        After  a  short  argument  on  behaif  of  the  plaintiff  by  Jt$0if 

V--y — '   and  Garrow^  the  Court  thought  the  case  extremely  clear* 

Pyne         Lord  Mansfield,  Ch.  J.     In  the  first  place,  this  is  an 

^iJojT     /^^^i^"^  ^f  trover.    An  action  of  trover  must  be  founded  in 

the  property  of  the  plaintiff.     But  what  property  had  he  in 

this  timber?  None.     A  tenant  for  life,  without  impeachment 

mi  waste^  has  a  right  to  the  trees  the  moment  they  are  cut 

down. 

As  to  the  distinction  between  waste  and  destruction,  it 
has  lately  been  introduced  into  the  Court  of  Chancery ;  and 
I  agree  with  the  counsel  at  the  bar,  that  when  a  general  rule 
of  property  is  established  by  a  court  of  equity,  it  should  be 
followed  by  a  court  of  law,  that  their  decisions  may  be  uni- 
form. In  the  case  ,of  f^aby  Castle  (a),  which  was  a  suit  for 
maliciously  unleading  the  house,  and  pulling  down  the  tiles, 
Cs^c*  which  occasioned  the  ruin  of  the  castle,  the  friends  of 
the  infant  brought  a  bill  to  restrain  the  tenant  for  life.  Lord 
Cowper  thought  that  this  waste  could  not  be  protected  within 
the  clause,  ^^  without  impeachment  of  waste,*'  and  decreed 
accordingly.  By  steps,  that  Court  have  gone  a  little  further^ 
and  they  have  protected  an  avenue  leading  to  an  house  (b)^ 
but  not  all  ornamental  timber.  And  in  the  case  of  Sir  aef'* 
bert  Packington  (c),  they  went  a  little  further ;  for  they  pro- 
tected trees  which  were  either  an  ornament  or  shelter  to  the 
house.  In  this  case,  the  distinction  between  ornamental  and 
other  timber  is  not  made  :  damages  were  not  given  on  such 
^  distinction ;  for  they  were  very  inconsiderable,  only  20/.  I 
am  of  opinion  that  the  plaintiff  cannot  maintain  this  action. 

Rule  absolute  {d).' 

(<x)  2  Vem.  738.  Vane  v.  Lord  Barnard, 

{b)  la  Cbarletan  v.  Cbarleton,  mentioned  by  Lord  Hardfiaieke  in  3  Aii,  316. 
Lord  Chancellor  King  extended  the  protection  to  trees  in  Apart, 

(c)  3  Atk.  315.  5  Joe.  Ahr.  491.         ((/)  Vide  HerlakendenU  case.  4  Co.  63.. 


ALLEN  against  HEARN. 

A  wager        ASSUMPSIT  upon  a  wager.    This  was  an  action  tried  be* 

Wtween  two  •"  fore  Lord  Mansfield  at  the  sittings  after  last  term,  at 

votcn,  with  Guildhall^  to  recover  100/.  won  on  a  wager  by  the  plaintiff 

tSfwent^of  ^^  ^^  defendant^  on  the  event  of  an  election  of  a  member  to 

an  election    serve  in  parliament  for  the  borough  of  Southwariy  when  the 

of  a  member  jury  found  the  following  special  case : 

to  lerve  m    ••     "^  *  That, 

parliament  Anai 

laid  before 

the  poll  begani  U  iXkgtif. 
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That  the  borough  oi  Soutkwark  sends  two  members  to     If^S* 
parliament;  and  that  on  the  22d  June  1784^  there  was  a  va*    ^^^y^^ 
cancy  in  the  room  of  Sir  Barnard  Turner.     That  Mr*  Le    Alleh 
Mtsurier  and  Sir  Richard  ilothain  were  candidates  for  the    h^^rn* 
said  borough*     Th^t  the  plaintiff  and  the  defendant  were 
voters  and  partizans  of  the  reiipeccive  candidates,  and  had 
canvassed  and  taken  decided  parts  on  opposite  sides ;  tho* 
plaintiff  being  for  Mr.  Le  Mesuriery  and  the  defendant  siding 
with  Sir  Ridiard  Hoihaniy  belore  the  bet  w  as  made*      i  hat 
the  bet  stated  in  the  first  count  of  the  declaration  was  made 
before  the  poll  began^  and  both  parties  voted  for  their  re-i 
spcctive  friends^  and  solicited  other  voters.     That  Mr.  L^ 
Maurier  was  duly  elected,   and  returned  as  member  of  the 
said  borough  at  the  said  election. 

The  question  is^  whether  the  plaintiff  is  entitled  to  recovef 
in  this  action  I 

Le  MeifUrier  for  the  plaintiff  observed  that^  as  wagers  in  ge- 
neral, were  legal,  he  might  put  it  on  the  defendant's  counsel 
to  shew  in  what  respect  the  present  instance  was  an  excep-^ 
tion  from  that  general  rule.  However,  he  would  shew  that 
this  was  not  within  any  of  the  exceptions  yet  laid  down  in 
courts  of  law  upon  this  subject.  The  objection  at  the  trial 
was,  that  such  a  wager  was  against  sound  policy,  and 'so 
against  common  law  a  but  at  common  law  every  thing  was 
not  considered  as  contrary  to  sound  policy ^  which  might  be 
bjurious  to  society,  or  which  might  tend  to  make  men  bad 
citizens }  otherwise  all  gaming  contracts  would  have  been 
void  at  common  law  ;  so  would  insurances  without  interest ) 
•0  would  stock  jobbing  \  without  the  necessity  of  particulai" 
statutes  being  passed  for  that  purpose.     What  then  were  the  .  -*■? 

decisions  f  .There  were  only  two  cases  in  which  wagers 
were  unlawful^  both  of  which  are  laid  down  in  Da  Couia 
and  Jones  [a)*  First,  where  the  interest  of  third  persons  is 
concerned,  as  when  the  discussion  on  whi(  h  the  wager  de. 
pends  may  be  injurious  to  them  \  in  which  case  the  law 
says  an  innocent  person  shall  not  suffer  from  a  mere  volun- 
tary transaction  between  two  strangers.  Secondly,  whertf 
the  public  is  dii*ectly  injured;  as  where  the  wager  is  an  in- 
citement to  a  breach  of  the  peace,  as  if  a  man  lay  a  wagei* 
that  he  will  knock  another  down ;  or  an  inducement  to  im- 
niorality,  as  if  he  lay  that  he  will  seduce  a  woman.  A 
third  principle  was  attempted  to  be  laid  down  in  Foster  v^ 
Thackery  [b)^  that  wagers  were  unlawful  from  the  magnitude 

Vol.  I.  1  and 

(a)  Ccmp.n^*  ^  *        *    4      M 

(b)  ^r.  21  Geo,  3.  £.Ii.  *fh4t  was  a  wager  that  war  wouid  be  declared 
tgaintt  FraiKt  wiUiin  tbree  montka  4.  the  optoion  ol^  the. twelve  Judges  was 

tak<M 
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Allen 
against 
Hearh. 


and  public  nature  of  the  subject  snalt^r.  But  that  was  nevef* 
decided :  and  he  conceived  eveti  that  that  wager  was  good  ; 
for  in  1  Ltv,  33.  there  is  a  wager  on  Charles  the  Second^ h  re- 
storation, where  the  objection  was  never  taken.  And  the 
act  of  7  Ann^  c,  1^.  makes  void  all  wagers  on  peace  or  wmx 
for  a  limited  time*  The  legislature  must  therefore  have  ooa* 
^sidered  ihein  to  be  lawful  both  before  the  passing,  and  after 
the  expiration,  of  the  act.  But  the  case  of  Jones  v.  Randall^ 
Cowp.  37.  is  decisive  ;  for  there  it  was  resolved  that  wagers 
may  be  laid  on  the  administration  of  the  laws*  That  was  a 
subject  of  greater  importance  than  the  present.  The  ques- 
tion whciher  any  particidar  member  shall  be  returned  to  {)ar- 
liament  bears  not  the  least  comparison  to  it.  The  share 
which  he  lias  in  the  legislature  is  so  small,  and  the  probability 
of  the  public  being  at  all  affected  by  his  election  is  so  remote, 
as  not  to  be  mentioned  in  competition  with  so  momentous  a 
question,  as  what  measure  shall  be  dealt  out  to  the  subject 
xfrom  the  highest  tribunal  of  justice.  He  concluded  therefore 
that  this  question  stood  clear  of  any  objection  which  had  been 
yet  allowed  by  the  Court ;  for  this  was  the  case  of  a  bona 
jide  wager,  the  parties  belting  on  the  side  in  which  they  were 
engaged,  and  for  which  they  had  been  canvassing.  Had  cor- 
ruption been  either  intended  or  practised,  the  traasactiott 
would  have  worn  a  different  complexion^  and  would  then 
have  been  tried  by  diifercnt  rules. 

Wood^  contra^  contended  that  this  wager  was  void  on  dM 
general  principles  which  had  been  adopted  in  Jones  v.  i?<xn- 
dall;  where  it  was  to  be  collected  that  a  wager  was  void^  if 
against  the  principles  of  morality  or  sound  pciicy.  That  the 
case  of  Jones  v.  JRattdall  was  distinguishable  from  the  pre* 
sent ;  for  there  neither  of  the  parties  concerned  had  any  in- 
fluence in  the  decision  of  the  question,  though  they  were  in*. 
terested  in  the  event.  That  this  action  was  not  only  repug- 
nant to  morality  and  sound  policy,  but  particularly  so  to  aU 
the  acts  of  parliament  that  had  been  passed  for  preservinjg^ 
the  purity  of  elections.  That  it  countenanced  bribery  in  the 
highest  degree  \  and  at  all  events  was  the  means  of  influeftc- 
ing  voters  before  the  election,  for  it  was  equivalent  tobindin|^ 
themselves  undibr  such  a  penalty  to  vote  for  a  pftrticultt 
person. 

The  case  of  Jcnes  assignee  of  Knight  against  Parry  w«s  a 

bet  upon  the  Bristol  election  which  was  tried  before  Loc^ 

*  Mansfield  at  Guildhall.     There  it  did  not  appear  whether 

the 


taken  on  the  point,  wliether  that  wager  were  void  under  the  Mtt.  14  G.  3.  c. 
48.  The  C'uris  of  B  R.  aud  C.  B.  were  of  opinion  that  it  was;  and  the 
Court  of  jLXthe^ue^  con&a.    fiat  no  Judgttrent  watt  evter  gif^ta  on  thet^aie* 
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the  parties  were  voters  or  not ;  for  the  moment  Mr.  WaHaas     1 7S5, 
had  opened  the  case.  Lord  Mansfield  thought  it  was  a  colour    >— -y-V 
for  bribery,  and  nonsuited  the  plaintiff.  ,         At  l  »>j 

Le  Mesurier^  in  reply,  denied  that  the  laws  watched  the  ^H^^'^* 
exercise  of  tbat  public  trust  which  was  lodged  in  the  voter, 
wiA  such  jealousy  as  was  contended  for  by  the  defendant's 
counsel.  All  it  required  was,  that  he  should  not  sell  his 
vote:  he  was  open  to  all  other  motives  of  partiality,  preju- 
dice, affection,  or  resentment,  which  are  go  highly  criminal  in 
other  public  trusts.  He  may  withhold  his  vote  entirely  if  he 
jdease,  or  he  may  engage  it  by  a  previous  promise,  and  sucb 
a  promise  will  bind  many  honest  men  much  more  forcibly 
than  any  influence  arising  from  pecuniary  considerations  like 
the  present. 

The  principle  of  elections  is,  that  they  should  be  free ; 
and  that  freedom  is  not  affected  by  any  restriction  which  ih^  > 
voter  voluntarily  imposes  upon  himself.  But  if  this  be  an 
ififlueoce,  it  must  be  such  an  one  as  the  candidate  could  em- 
ploy :  now  he  could  not  procure  a  vote  by  endeavouring  to 
persuade  a  voter  that  he  might  gain  by  laying  such  a  wager 
as  the  present.  It  is  absurd  to  call  this  an  influence  which 
can  operate  only  indirectly,  but  not  directly;  which  is  bind- 
iag  only  when  it  originates  with  the  voter  himself ;  but  whic^ 
becomes  ridiculous  if  suggested  by  the  party  for  whose  be- 
nefit it  is  to  be  created.  And  in  fact  it  is  no  benefit  to  the 
candidate  ;  for  if  it  secure  him  one  vote,  it  equally  alienates 
another. 

Lord  Mansfield,  Ch.  J.  Whether  this  particular  wager 
had  any  other  motive  than  the  spirit  of  gaming,  and  the  zeal 
of  both  parties,  I  do  not  know :  but  this  question  turns  on 
the  species  and  nature  of  the  contract ;  and  if  that  be  in  the 
eye  of  the  law  corrupt,  and  against  the  fundamental  princi- 
ples of  the  constitution,  it  cannot  be  supported  by  any  court , 
of  justice.  One  of  the  principal  foundations  of  this  constitu- 
tion depends  on  the  proper  exertise  of  this  franchise,  that 
the  election  of  members  of  parliament  should  ht  free,  and 
particularly  that  every  voter  should  be  free  from  pecuniary 
infuerue  in  giving  his  vote. 

This  is  a  wager  in  the  form  of  it  by  two  voters,  and  the 
event  is,  the  success  of  the  respective  candidates.  The  suc- 
cess therefore  of  either  candidate  is  materi^il ;  and  from  the 
moment  the  wager  is  laid,  both  parties  are  fettered.  It  is 
therefore  laying  ihera  under  a  pecuniary  influence;  it  is 
making  each  of  them  in  the  nature  of  a  candidate.  If  this 
be  jdlowed,  every  other  wager  may  be  allowed.  But  this  is 
not  all — a  gaming  contract  should  not  be  encouraged,  if  it 
has  a  dangerous  tendency.     What  is  so  easy,  as  in  a  case 
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where  a  bribe  is  intended,  to  lay  a  wager  ?  It  is  difficult  to 
prove  that  the  wager  makes  him  give  a  contrary  vote  to  what 
he  would  otherwise  have  done  :  but  still  it  is  a  colour  for  bri- 
bery. It  has  an  influence  on  his  mind.  Therefore,  in  the 
case  in  Coivper^  if  the  wager  had  been  lai4  with  a  lord  of  par- 
liament or  a  judge,  it  would  have  been  void  from  its  tenden- 
cy, without  considering  whether  a  bribe  were  really  intended 
or  not.     This  is  of  'that  nature,  and  therefore  void. 

WiLLES,  J.  delivered  his  opinion  to  the  same  effect. 

AsuHURST,  J.  It  is  a  very  different  case  from  engaging  a 
vote  by  a  promise  only,  because  many  things  may  happen  to 
release  a  man  from  such  an  engagement  with  perfect  honour^ 
as  if  the  candidate's  character  were  impeached,  £s?c.;  But 
the  bias  occasioned  by  a  wager  cannot  be  so  got  rid  of. 

BuLLER,  J.  If  you  put  the  case  of  a  wager  between  a 
voter,  and  another  person  who  is  not  one,  it  is  a  palpable 
bribe ;  it  is  a  sum  of  money  laid  to  procure  a  particular  vote^ 
and  that  case  cannot  be  distinguished  from  the  present.  The 
bias  is  exactly  the  same  :  it  is  a  pecuniary  compensation.  It 
is  true,  as  the  counsel  for  the  plaintiff  said,  that  the  law  leaves 
it  to  the  voter  to  exercise  his  franchise  or  not,  but  it  also  re- 
quires him  to  be  free  till  the  last  moment  of  giving  or  with- 
holding his  vote  ;  which  he  cannot  be,  if  he  has  laid  such  a 
wager  as  the  present. 

Let  the  postea  be  delivered  to  the  defendant  («)• 

(a)  Tide  Qocd  v.  ^Uiotu  post.  3  vol.  693  ;  and  the  cases  there  cited. 


BRANDLING  agaimt  KENT. 

A  gaoler  U  "TNEBT  on  bond.  The  defendant  after  stating  the  condi- 
bouiid  to  \^y  tion  of  the  bond,  which  was  that  he  (the  defendant), 
prUoner  ^^^,  was  gaoler  of  the  county  of  Northumberland^  should 
tendered  to  safely  keep  all  prisoners  committed  to  him  by  the  Sheriff  or 
him  ajiertbeh\s  deputy,  pleaded,  that  he  had  safely  kept  all  prisoners,  &Pc* 
t^T^'iu^on  ^^^  plaintiff  by  his  replication  stated  that  on  the  6th  of 
which  he  is -^'^^^'"^^''  ^  7 85 ^  B.  latitat  issued  against  William  Clarke^  on 
arrested.  which  a  warrant  was  made  to  hold  him  to  bail ;  that  Clarke 
^.  Whe-  was  arrested,  and  that  on  the  day  following,  the  officer,  who 
not'ukewi^e'^^^  arrested  him,  tendered  him  to  the  defendant,  who  refused 
bound  \o  to  receive  him,  in  consequence  of  which  he  escaped* 
receive  a  Rejoinder.     That  the  tender  of  Clarke  was  after  the  return 

^^^t^VfiT  ^^y  ^  '^^  ivrit;  on  which  a  special  demurrer,  that  the  dc* 
the  rcuwr  fcndant  by  his  rejoinder  tendered  an  immaterial  issue ,-  and 
ix^X  joinder, 
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Wood  (or  the  demurrer  said,  there  was  no  doubt  but  that     1785. 
a  gaoler  was  obliged  to  accept  a  person  who  was-  tendered  to 
him  after  the  return  day  of  the  writ :    that  the  case  was  too 
plain  to  argue. 

Chambre^  contra^  maintained  that  thougli  such  had  been  ^^. 
the  general  practice,  yet  no  authority  could  be  found  to  sup- 
port it.  That  if  the  arrest  were  made  after  the  return  day, 
it  would  be  illegal,  and  false  imprisonment  would  lie  against 
the  gaoler  for  receiving  him.  That  this  replication  did  not 
suggest  that  any  indemnity  was  ofFertd  to  the  gaoler  in  case 
the  arrest  was  not  really  made  before  the  return  day.  Ano- 
ther objection  was,  that  it  was  not  directly  averred  that  the 
person  arrested  did  not  appear  at  the  day  :  that  was  a  ne- 
cessary fact  to  be  averred,  because  if  he  had  appeared,  the 
sheriff  could  not  have  been  damnified.  I'hat  this  was  an 
escape  on  mesne  process  :  if  it  had  been  on  execution,  per- 
haps it  would  have  been  different. 

Again,  it  is  not  sufficiently  alleged  that  the  escape  was 
in  consequence  of  the  defendant's  neglect  ;  the  replication 
should  have  stated  by  what  act  the  prisoner  escaped  :  it  only 
states  that  the  defendant  was  carried,  as  it  appears,  in  the 
custody  of  the  sheriff  to  the  gaoler,  who  refused  to  accept 
him,  80  that  the  escape  is  not  the  necessary  or  immediate 
consequence  of  the  refusal  ;  for  after  the  refusal,  he  was 
still  in  the  custody  of  the  sheriff.  No  fact  is  stated  here  on 
which  the  defendant  could  take  issue :  the  breach  assigned 
is,  that  the  gaoler  did  not  indemnify  the  sheriff. 

Bt7LLER,  J.  It  is  said  that,  in  consequence  of  such  refu- 
sal to  receive  the  man,  he  escaped  ;  and  as  to  the  manner  in 
which  he  escaped,  it  is  mere  form. 

AsHHURST,  J.  The  gaoler  stipulates  by  his  bond  that  he 
will  receive  all  prisoners  :  here  a  prisoner  was  offered,  and 
he  was  rejected  ;   that  therefore  is  the  breach. 

Ckambre  observed  again  that  that  was  not  the  breach  as- 
signed :    it  was  his  neglect  in  not  indemnifying  the  sheriff. 

Lord  Mansfield,  Ch.  J.  It  is  not  so.  The  breach  of 
his  condition  is  not  receiving  the  prisoner  :  and  the  conse- 
qoence,   which  is  stated,  is  surplusage. 

Chambre  then  solicited  leave  to  amend,  and  take  issue  on 
the  tender. 

BuLLER,  J.  Supposing  there  had  been  any  irregularity 
in  the  arrest,  the  sheriff  alone  is  answerable  for  that.  It 
would  be  a  mischievous  thing  indeed  if  the  gaoler  were  al- 
lowed to  dispute  it.  As  to  the  original  defendant  not  ap- 
pearing on  the  day,  it  is  said  in  the  replication,  ^^  on  default 
**of  Ac  sheriff's   having  the  body  of    the  said   William 
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1785.  •*  Clarke.'^''  Thai  is  sufficient  for  the  Court  to  see  that  he 
did  not  appear  ;  and  if  he  did,  the  defendant  might  have 
taken  issue  on  it  in  his  rejoinder.  Mr.  Chambre  has  said  that 
the  gaoler  would  be  answerable,  if  the  aircst  were  illegal  on 
the  face  of  it.  I  doubt  that  very  much.  Ii  has  been  deci- 
ded in  the  case  of  a  pound-keeper  {a\  that  he  is  l>ouDd  to 
receive  every  thing  offered  to  his  custody,  and  is  not  answer- 
able  whether  the  thing  were  legally  impounded  or  not.  The 
gaoler  was  not  answerable  in  this  case.  He  should  not  have 
disputed  the  orders  of  the  shrrifF  ;  and  therefore  we  will  not 
permit  htm  to  amend  in  the  smallest  instance. 

Judgment  for  the  plaintiff. 

(«)  Cowp.  47& 


ROBSON  agaimt  EATON. 

If  J,  be  in-  ASSUMPSIT  for  money  had  and  received.  Plea,  that 
anaM*^  ^'  ^^^^^  ^^^  making  of  the  promises  in  the  declaration  men- 
$och  debt  totioned,  the  plaintiff,  by  William  Hodgson  his  attorney,  im- 
the  attorney  pleaded  the  defendant  in  the  Court  of  Common  Pleas  for 
oi  a  pCTsonjj^g  ^^^y  same  cause  of  action.  That  in  the  course  of  that 
S'Tname/"  5^'^  it  was  ordered  by  the  Court  that  the  defendant  should 
bat  without  pay  to  the  plaintiff  the  sum  of  62/.  if  the  plaintiff  would  ac- 
bis  authori-cept  thereof,  in  discharge  of  that  suit  ;  and  if  not,  that  the 
notwith-  defendant  should  immediately  pay  the  same  into  Court, 
itajtding  o-  That,  in  pursuance  of  that  order,  he  did  pay  the  same  into 
bilged,  to  pay  Court,  and  that  the  said  William  Hodgson^  the  attorney  for 
^ A^*^  '""the  plaintiff  in  that  suit,  took  the  sirae  out  of  Court  ;  with 
medy  *  ts  'a-^'*  averment  that  the  plaintiff  and  the  defendant  are  the  same 
gainst  the     persons,  ^c. 

attorney;  Replication^  that  the  said  JF/Z/zVy/n    Hodgson  was  never  re- 

though  such  (j^jngj  b^  the  said  plaintiff  to  implertd  the  said  defendant,  or 
attorney         .  •',  V,  •  r   r^  r      %  ^ 

conceived  he'^ipowered  to  receive  the  money  out  of  Court  for  him. 

was  acting       Rejoinder,  (not  denying  that  Hodgson  was  not  retained  by 
"^<^**^^  .  the  plaintiff,  but)  saying  that  the  said  William  Hodgson  was 
ty  of  B>       admitted  and  received  on  record  by  the  said  Court  of  Com- 
mon Pleas  as  the  attorney  of  the  plaintiff,  and  permitted  by 
the  said  Court  to  receive  the  said  money  out  of  Court. 

Demurrer  and  joinder.  It  was  admitted  that  both  par- 
ties in  this  case  were  innocent  of  fraud.  The  fact  was,  that 
one  Davies  having  procured  a  forged  power  of  attorney, 
(the  Lord  Mayor  of  London  being  a  witness  thereto)  went 
to  Hodgson  and  commissioned  him  to  bring  the  above-men- 
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tiomrdactkm  in  the  Common  Pleas  ;    be  accordingly  did  so,     iV^S. 
and  (be  defendant^  as  the  action  was  in  the  plaintiff's  name,    ^^-^— ^ 
aod  as  it  appeared  upon  the  record  that  William  Hodgson  was     Rc^ssir 
the  attorney    put  in  by  the   plaintiff,  paid  the  money  into     ^«'*^ 
Court,  which  Hodgson  took  out,  and  paid  it  over  to  Davies^       atox* 
who  has  not  been  heard  of  since. 

Alter  argunnent  by  Baldwin  in  support  of  the  demurrer, 
and  Bower  centra  ; 

Lord  Mansfield,  Ch*  J.  There  can  be  no  doubt  upon 
diis  case.  The  attorne) ,  who  trusted  to  the  warrant  of  at- 
torney, is  liable,  and  Davies  who  committed  the  forgery  is 
liahle  to  him.  The  record  of  the  Common  Pleas  amounts 
to  DO  more  than  this,  that  the  attorney  prosecuted  the  suit 
m  the  plaintifl  's  name  ;  but  it  does  not  state  the  authority 
girea  to  him  by  the  plamtiff  for  so  doing. 

Judgment  for  the  plaintiff. 


The  KING  against  EDWAKD    AYLETT. 

THE  indictment  (after  stating  the  proceedings  in  the 
Court  of  King's  Brnch,  on  which  an  attachment  a* 
gainst  the  defendant  was  founded,  and  that  a  warrant  there* 
CO  was  directed  to  Matthew  Lenard^  to  arrest  him,  £sPc.} 
Mated,  **  That  in  Trinity  Term,  in  the  2^ik  year  afore- 
**i«id,  a  certain  cause  was  depending  in  Chancery,  in  which 
^^  Soger  Moore  uTid  yane  his  wife  were  plaintiffs,  and,  the 
^^  t»d  Edward  Aylett  and  others  were  defendants  ;  and  that 
**  Sttch  proceedings  were  thereupon  had,  that  afterwards,  t§ 
**  wity  on  ihe  4th  of  August^  in  the  24ih  year  aforesaid,  at 
^  LincoMs  Jhn^  in  the  county  of  Middlesex^  in  a  certain  haH 
^dkcre,  called  Lincoln^ s-lnn-Hall^  the  said  cause  came  o« 
**  10  be  heard  before  Edward  Lord  Thurlow^  &?c.  then  being 
**Lord  High  CYvxdceWor  oi  Great  Britain.  That  the  said 
*^  cause  was  then  and  there  heard  before  the  said  Lord 
**  Thurhw.  That  the  said  Edward  Aylett^  then  being  oitc 
"  of  the  soUcitors  of  the  said  Court  of  Chancery,  attended 
*^  tke  hearing  of  the  said  cause  as  solicitor  for  himself  and 
^  one  of  the  said  defendants  in  the  said  cause.  That  after 
'^die  hearing  of  the  said  cause,  and  before  the  return  of 
^  the  said  writ,  to  wit^  on  the  said  4th  dav  of  August  in  the 
**  34di  year  aforesaid,  the  said  M,  Lenard  by  virtue  of  the 
^  vrh  and  warrant  aforesaid,  at  the  parish  of  St.  Martin  in 
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1785*     ^^  tht  Fields^  in  the  county  aforesaid,  did  duly  take  and  vt* 

^•— ^y^   ^^  rest  the  said  E.  Aylett^  and  had  and  detained  the  said  E4 

The  Kino  u  Aylett  in  custody  by  virtue  of  the  writ  and  warrant  afore- 

/^fuLTT    "  ®*^^*     ^^^^  ^^^^^  ^^  *^^^  -^*  ^y^^^  was  so  in  the  custody 

**  of  the  said  Ai.  Letiard^  to  wiu  on  the  said4fth  day  of  August^ 

**  in  the  24th  year  aforesaid,  a  certain  complaint  was  made 

^^  for  and  on  the  behalf  of  the  said  £•  Ayiett  to  the  said  Lord 

**  Thurlow^  then  being  in  the  said  Court  of  Chancery,  then 

"  held  at  LinQoln\'^ Inn-Hall  aforesaid,  that  he  the  said  E. 

^^  Ayiett  was  so  taken  and  arrested  by  the  said  M.  Lenard 

^^  on  his  the  said   E*  Ayleti^s  way   from  the  said  hall  cal- 

^^  led   LincolrCa^Inn^EkLlly  after  the   said  cause  was  heard  as 

*^  aforesaid,  to  his  the  said  £.  Aylett^s   own  house  situate  in 

**  the  parish  of  St.  Martin  in  the  Fields  aforesaid  in  the   said 

"  county   of  Middlesex.     That    afterwards,  to  w//,    on    the 

**  said  4th   day   of  August   in  the  ^4th  year  aforesaid,  the 

"  said  E,  Ayiett  did  appear  in  his  proper  person  before  the 

^^  said  Lord  Thurlow^  then  being  in  the  said  Court  of  Chan* 

**  eery,  then  held  at    UncoMs- Inn- Hall ^  in  the    custody  of 

**  the  said  M*  Lenard^  to  be  examined  touching  the  scud  com* 

^^  plaint  then  and  there  to  be  heard,      fhat  it  then   and  there 

^^  became  and.  was  a  material  question  on  the  hearing  of  the 

**  said   complaint  before  the  said   Lord    Thurlow^  whether 

^^  the  said  E.  Ayiett  was  taken  and  arrested  by  the  said  M. 

^^  Lenard  as  aforesaid,  on  his  the  said  £•  Ajletfs  way  from 

*^  Lincoln^S'Inn  aforesaid,  after  the  said  cause  was  heard  as 

^^  aforesaid,  to  his  the  said  E.  Aylett^s  own  house,  situate  in 

**  the   Haymarket^  in  the  parish  of  St.  Martin  in  the  Fields^ 

^^  in  the  county  aforesaid.     That  the  said   E,  Ayiett  at  and 

**  upon  the  hearing  of  the  said  complaint^  to  wit,  on  the  ^th  day 

**  of  August^  in   the  24th   year   aforesaid,    at    Lincoln^ S'-Irm 

"  aforesaid,  in  the  county  aforesaid,  in   Uncoln*s*Inn*HaUy 

*'  in  the  Court  of  Chancery,  then  and  there  held  before  the 

^^  said  Lord  Thurloiv^  was  duly  sworn  and  took  his  corporal 

*^  oath  to  speak  the  truth  of  and  concerning  the  said  com* 

^^  plaint  (he  the  said  Lord  Thurlow  then  and  there  having 

"  sufficient  and  competent  power  and   authority  to  adminis* 

^*  ler  an  oath  to  the  said  E.  Ayiett  in  that  behalf) ;  that   the 

*^  said  £.  Ayiett  being  so  sworn  as  aforesaid,  to  cause  and 

*'  procure  himself  the  said  E.  Ayiett  to  be  discharged  from 

^^  and  out  of   the  custody  of  the   said   M.  Lenard^  on  the 

"  said  4th  day  of  August  in  the  24th  year  aforesaid,  in  Lin* 

^^  coMs'Inn^Hall  aforesaid,  at  and  ubon  the  said  hearing  ^f 

**  the  said  complaint^  ^upon  his  oath  aforesaid^  before  the  seud 

^^  Lord  Thurlow^  so  then  and  there  having  sufficient   and 

**  competent 
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M  cooapetest  power  and  authority  to  Jienr  the  said  complaint^     i7BS* 
**  am)  to  administer  an  oaih  to  the  said  £.  Aylett  in  that  be-    ^"-^W 
•' Jwif  as  aforesaid)  falsely  did  say,  dx;pose,  and  swenr,  of  and  The  KixO 

conctrning  the  said  complaint,  to  the  effect  following,  to  ^^'""** 
**  wiV,  that  he  the  said  E,  At/iett  hnd  not  heen  at  home  after  ^^*^ 
^*  attending  the  cause  (meaning  that  on  the  said  4th  day  of 
^August in  the  24th year  aforesaid,  he  the  said  £•  Ayleit h,Ad 
"  mi  been  at  A/a*  said  house^  situate  in  the  Haymarket  a/brr* 
"i^,  in  the  said  parish  of  St.  Martin  in  the  Fields^  in  the 
♦*$«id  county  of  Middltsex^  after  attending  'the  hearing  of  ' 
^  the  said  cause  in  the  said  Courts  before  he  the  said  £• 
*^  Aylett  was  arrested  and  taken  by  the  said  M>  Lenard  as 
^aforesaid);  and  that  he  the  said  £.  Aylett  was  arrested 
*^upon  the  steps  of  his  own  door  on  his  way  home  from  at- 
*^teoding  the  Court  in  the  said  caase^  and  before  he  had 
** been  wi7Ai«  the  door  of  his  house  (meaning  that  on  the 
^  said  4th  day  of  August  in  the  24th  year  aforesaid,  h**  the 
"said  £.  Ayktt  was  arrested  and  taken  by  the  said  M.  Le* 
^mtdzA  aforesaid,  upon  the  steps  of  the  outer  door  of  the 
**8aid  house  of  him  the  said  E,  Ayktt  on  his  the  said  E.  Ay* 
^Ictfs  way  home  to  his  said  house  from  attending  the  said 
'^  Court  on  the  said  hearing  of  the  said  cause  in  the  said 
**  Court,  and  before  he  the  said  £*  Ai/iett  had  been  within 
^the  said  door  of  his  said  house) ;  whereas  in  truth  and  in 
^  &ctx>n  the  said  4th  day  of  August  in  the  24th  year  aforesaid, 
"he  the  said  E*  Aylett  had  been  at  his  saiJ  house,  after  at- 
'^  tending  the  hearing  of  the  said  cause  in  the  said  Court, 
**  before  he  the  said  £•  Ayiett  was  so  arrested  and  Uikeu  by 
*^the  said  ilf.  Lenard  sls  atoresaid  {  and  whereas  in  triuh  and 
**  in  fact  on  the  said  4th  day  of  August  in  the  24th  year 
^aforesaid,  he  the  said  £.  Ayiett  w;is  not  aKr/tf/*ted  and  taken 
•^by  the  said  AL  Lenard  u^  aforesaid  upp^:^the  steps  of  the 
"said  9ut€r  dpor  of  the  said  house  of  tha  said  E.  Ayiett^  on 
•*  his  the  said  E.  Ayiett'^s  way  home  to  his  said  house,  from 
"attending  the  said  Court  on  the  hearing  of  the  said  cause, 
'* and  before  he  the  said  £.  Ayiett  had  been  within  the  said 
"door  of  his  said  house.  That  he  the  said  E,  Ai  left  on  the 
**iaid  4th  day  of  Angsts t^  is'c.  in-  Lhicoin^s-Inn-Hrdi  atore- 
"salld,  «^  and  upon  the  said  hearing  oj  the  said  comphunty  upon 
"bis  oath  aforesaid,  lieiore,  £s?i-.  in  manner  and  jorm  afore 
^md^  did  couil^it  wilful  and  corrupt  perjury,  £«?r." 

After  convictiot\>  Erskine  moved  in   arrest  of  jndgnientj 

tod  made  six  objections  in  point  of  law   to  the   indictment* 

After  preaiising  thilt  it  wab  an  established  rule  in  criminal 

proceedings^  that  the  charge  must  be  \^id  positively  {a)y  and 

VoL.L  K  not 

(«)  2  Amk  P.  a  ay*r  - 
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i7B5*    not  by  way  of  argument  or  inference;  and  diatthe  want  of  a 

V— 'V— /   positive  allegation  of  any  thing  material  in  the  description  of 

The  Kixo  the  substance,  nature,  or  manner,  of  the  crime^  coulo  not  be 

tf^fliwf^    supplied  by  implication  dr  intendment  j  and  that  it  was  ano- 

vi*irT.  ^^^^  Yuhy  equally  established,  that  the  crime  of  perjury  ccHild 

only  be  committed  in  a  judicial  proceedings  which  must  be 

directlv  averred  4  he  objected, 

l«f,  That  the  indictment  states  this  perjury  to  have  been 
committed  at  and  upon  the  hearing  of  the  aatd  complaint^  with- 
out averring  in  direct  and  positive  terms  that  the  complaint 
I  was  heard;  so  that  it  is  by  inference  only  the  Court  can  col- 

lect that  the  complaint  was  heard. 

And  further  (as  a  second  part  of  the  same  objection)^  it 
only  sutes,  ^^  on  the  hearing  of  the  said  complaint,  upon  his 
**  oath  aforesaid^  before  the  Lord  Chancellor  ;^  by  which  it 
appears  that  the  Lord  Chancellor  had  administered  the  oadi, 
but  not  that  he  bad  heard  the  comjdaint.  As  the  words 
^^  before  the  Lord  Chancellor''  refer  to  these  immediately 
preceding,  ^^  upon  his  oath  aforesaid,"  and  not  to  ^  the  hear- 
***  ing  of  the  said  complaint,"  it  ^cannot  be  collected  even  by 
inference  that  the  perjury  was  committed  before  the  Lord 
Chancellor  on  hearing  the  complaint.  Vaux^^  case,  4  Co.  44«^ 
5  Co,  120,  2.  Long*s  case. 

2dly^  It  adds,  by  way  of  innuendo,  to  the  defendant's  oath^ 
^^  his  house  situate  in  the  Haymarkety  in  St.  Martin  in  the 
"  Fields  /"  without  stating  by  any  averment,  recital,  or  intrp* 
ductory  matter,  that  he  had  a  house  in  the  Hoymarket;  or 
even  admitting  him  to  have  such  a  house,  that  his  oath  VHiS 
of  and  concerning  the  said  house  so  situated.  As  it  is  the 
business  of  an  innuendo  to  explain,  but  not  to  extend,  the 
sense,  this  innueildo  is  void,  because  there  is  nothing  antece* 
dent  to  which  it'cab  be  referred.  Rex  v.  Alderton^  Saytr  290* 
Rex  v.  Matthews^  9  St.  Tr.  682.  R.  v.  Horne^  Corwp.  672. 
4  Co.  17. 

Sdlif^  (Which  objection  is  to  the  first  assignment  of  per- 
jury)  Whenever. perjury  is  assigned,  it  must, be  a  falsification 
of  the  defendant's  oath.  His  oath  is,  *^  that  he  was  arrest- 
^^  ed  before  he  had  been  within  his  own  house  :*'  to  contra- 
diet  this,  the  assignment  states,  ^Uhat  he  had  been  ol  his' 
house,"  which  is  consistent ;  for  he  might  have  been  on  the 
ftteps  of  his  house. 

4M/2/,  (Which  objection  goes  to  the  second  assignment  of; 
.perjury,)  The  defendant  swore  that  he  was  arrested  **  upoQfL 
*^  the  steps  of  his  own  door ;"  and  the  innuendo  introduces 

a  new 
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li  new  idea  not  warraoted  by  any  introductoFy  matter,  viz.  the     1 78  5. 
miter  door  of  his  house.  ^"""Y^**^ 

StAfyy  To  both  the  assignments  of  perjuij  they  have  added  T ;«  i;i  >ro 
^me  to  the  defendant's  oath,  and  made  it  of  the  essence  of  it.   ^vl'T 
V^erever  time  is  part  of  the  issue  to  be  tried,  it  must  be      ****'''^' 
positively   averred,  and  not  introduced  under  a  videlicet. 
Wherever  time  is  put  under  a  tr/^/rcr^,  it  cadnot  be  traversed. 
It  18  staled  that  Aylett  was  arrested  by  Lenard^  after  hearing 
a  cause  in  Chancery,  to  wity  on  the  4th  of  August.    Time  is 
adso  mentioned  in  the  innuendos,  when  there  is  not  a  word  of 
time  in  the  defendant's  oath ;  non  constat^  therefore,  but  that  ' 
he  was  speaking  of  the  3d  day  of  August.     Rex  v.  Greepe^  1 
Saik.  513.  1  Lord  Haym.  256,  2  Inst.  318.  3  Irut.  230. 

tthhfj  The  perjury  is  said  to  have  been  committed  ^^  of  and 
**  concerning  the  said  complaint,"  without  saying  that  such 
a  complaint  existed :  but  it  ought  to  have  been  *^  of  and  con- 
•*ccming  the  premises.^^  Cro.  Jac.  19.  Cro.  Eliz.  148, 
Itex  V.  Tuchin^  5  St.  Tr.  527. 

Bearcrofty  Cowper^  and  Silvester^  against  the  rule,  insisted, 
Aat  drawing  indictments  for  perjury  was  rendered  more 
easy  than  it  was  formerly  by  23  Geo.  2.  c.  11.  and  that  the 
Court  would  not  now  listen  to  so  many  trivial  objections  as 
before  that  statute.  [The  Court  however  were  of  opinion, 
that  the  statute  did  not  apply  to  the  present  case,  it  bein^; 
only  intended  to  obviate  the  difficulties  in  stating  the  whole 
record  of  the  trial,  on  which  the  perjury  had  been  comtnit- 
led ;  and  they  said  it  would  have  been  sufficient,  if  there 
had  been  no  statement  of  the  proceedings  in  the  Kiqg's 
Bench.]  Tt^at  no  technical  expressions  were  necessary  in  an 
indictment  for  perjury  ;  as  in  the  cases  of  murder,  burglary, 
or  treason.  Vide  Rex  v.  Wilkes.  This  indictment  need  not 
be  more  formal  than  an  indictment  for  a  libel.  That  an  in-  . 
dictment  for  perjury  was  on  the  meanings  not  on  the  exact 
wordsy  of  the  oath  ;  and  if  the  jury  had  so  found  the  mean* 
ing,  the  assignments  were  good  in  law.  That  the  objections 
were  all  made  on  a  supposition  of  certain  omissions  in  the  in- 
dictment, which,  on  a  view  of  the  indictment,  were  found 
not  to  be  warranted  in  fact.  That  barely  reading  the  indict- 
ment was  an  answer  to  them  all.  As  to  the  1st  objection, 
it  is  clear  on  the  face  of  the  indictment  (and  not  by  way  of 
crgumem  or  inference)  that  the  complaint  iwis  heard;  and 
that  it  was  so  heard  before  the  Lord  Chancellor.  The  case 
cited  in  support  of  this  objection  was  ^  Co.  44:  but  that 
was  an  indictment  for  murder ;  this  for  perjury.     And  with 
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1T85.    respect  to  the  particular  point  on  which  the  judgment  was 
^— -^Y^— '    arrested,  il  does  not  apply  to  this  case. 

The  Ki.vG  Answer  to  the  2d  objection,  that  there  is  no  averment  that 
agatntt  ^j^^  defendant  had  a  house  in  the  Hay  market^  nor  Viny  coliofui^ 
urn  about  it,  and  that  it  is  first  introduced  by  way  of  innuen- 
do, wherebx  the  sense  fe  extended.  There  is  no  weight  io 
the  objection :  and  it  is  not  like  the  case  of  the  barn  full  of 
Corriy  for  the  addition  in  that  case  extended  the  criminality* 
But  it  appears  out  of  AyUtt^s  own  mouthy  from  tfie  com- 
plaint, from  the  evidence,  and  from  the  oath,  that  he  had  « 
howscy  which  was  aituate  in  the  Haymarket  in  the  parish  oi  St^ 
Martin  in  the  Fields.  The  true  rule  to  go  by  in  these  cases  is 
that  laid  down  by  Lord  Ch.  Dt  Grey^  in  the  King  v.  Home 
(a)  ;  the  charge  must  be  such  ^^  that  the  Court  may  see  ^uch 
**  a  defnite  crime^  that  they  may  apply  the  punishment  which 
♦*  the  law  prescribes." 

As  to  the  objection  of  adding  the  outer  door:  it  is  a  legal 
and  admissible  innuendo.  1  he  oaih  is,  ^^  that  he  was  arrested 
<*  upon  the  steps  of  his  own  door,''  and  the  innuendo  explains 
tuhat  door  is  meant.  The  defendant's  oath  must  have  relat- 
ed to  the  outer  door ;  for  if  it  had  been  any  other  he  would  not 
have  been  entitled  to  his  discharge.  This  therefore  docs  not 
come  within  the  principle  of  the  case  cited  **of  the  baLmJuU 
of  corn  ;"  for  the  barn  **  being  full  6f  corn*'  was  a  new  idea  ; 
n  did  not  appear  in  any  other  part  of  the  indictment,  aod 
was  a  ma'erial  addition. 

The  objection,  that  time  was  introduced  under- a  videlicet^ 
is  not  true  in  facr.  **The  4th  of  Augussf^  is  mentioned 
throughout  the  whole  indictment.  Besides  no  authorit\  has 
been  cited  to  shew,  that  wherever  a  day  is  under  a  vidriicei^ 
it  cannot  be  taken  notice  of  as  the  real  day.  If  time  be  tna^* 
terial,  it  may  be  proved,  though  laid  under  a  videlicet:  and  if 
immateriaU  it*s  being  laid  under  a  videlicet  will  not  render  it 
material.  Johnson  v.  / ickett^  E.  25  G.  3.  B.  R.  But  in 
this  case,  if  it  be  material,  it  is  to  be  found  in  other  parts  of 
the  indictment.  And  the  case  of  the  King  and  Qreepe^  cited 
in  support  of  the  objection,  was  reversed  in  parliament. 

As  to  the  last  objection,  that  the  perjury  was  **  of  and 
♦*  concerning  the  said  complaint ;  this  averment,  which 
(lowever  is  commonh  inserted,  is  not  necessary-.  But  if  any 
alleguion  be  necessar\,  the  general  one  in  this  case  is  8uffi« 
cient.  The  indictment  states  that  ^Mhe  jurors  aforesaid  do 
\\  say,  that  £.  Ayiett^  at  and  upon  the  said  hearings  of  the 

^'  said 

(a)  Cmif.  638. 
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"  said  complaint  upon   his   oath  aforesaid,  before,  &c.    in     1785, 
**  manner  and  form  aforesaid  (which  refers  to  every  thing  pre-    ^  yr— ' 
**  vious  to  those  words),  did  commie  wilful  and  corrupt  per-  The  Kiko 
"jury.''     Thev  also  cited  2  Hnle\  P.  C.  193.  ^'^^'*^ 

On  the    whole,  the   meaning  of  the  several  words  having      ^'**^  * 
been  found  by  the  jury,  it  was  no  longer  in  the  defendant'^ 
power  to  say  they  did  not  bear  that  construction* 

Erskine^  Mingcoj^  Fielding  and  Garrow^  in  support  of  the 
rule,  went  over  the  same  grounds  of  objection,  which  Ers* 
One  made  in  obtaining  it.  During  the  argument  the  Court 
observed  that  Long^s  case  in  5  Co.  was  considerably  shaken  in 
tLord  Ratfm.  1169:  and  that  Vaux*s  case  had  also  been 
^aken.      Vide  Ventr.  23.  3  Keble  5\.  (a) 

Lord  Mansfield,  Ch.  J.  After  all  the  pains  that  have 
been  taken,  no  precedents  have  been  cited  on  indictments 
for  perjury  applicable  in  point  to  this  case,  or  to  the  objecti- 
ons which  arise  out  of  it :  much  less  any  series  of  determi- 
nadons  to  prevent  us  from  reasoning  and  deciding  this  case 
on  the  principles  of  law. 

It  is  necessary  in  every  crime  that  the  indictment  charge 
it  with  certainty  and  precision  to  be  understood  by  every 
body,  alledging  all  the  requisites  which  constitute  the  of^ 
fence  :  but  every  crime  stands  on  its  own  circumstances,  and 
has  peculiar  rules. 

In  the  case  of  perjury,  I  take  the  circumstances  requisite 
to  be  these  ;  the  oath  must  be  taken  in  a  judicial  proceedings  he^ 
fore  a  competent  jurisdiction  ;  and  it  must  be  material  to  the 
question  depending.  If  there  be  any  doubt  on  the  words  of 
the  oath,  which  can  be  made  more  clear  and  precise  by  a  re- 
ference to  former  matter,  that  may  be  supplied  by  an  innuen^ 
do.  There  must  be  an  allegation  of  time  and  place,  which 
are  sometimes  material  and  necessary,  and  sometimes  notf 
As  to  the  first  constituent  part,  that  it* does  not  appear  that 
the  oath  was  taken  in  a  judicial  proceeding,  or  that  it  was 
beard  before  the  Lord  Chancellor,  and  therefore  that  a  mate- 
rial part  is  wanting  ;  I  agree  with  Mr.  Bearer  of t^  that  there 
is  no  other  answer  necessary,  than  to  read  the  record.  If 
words  can  make  a  proposition  clear,  they  are  here  used.  Con* 
sider  the  nature  of  the  proceedings  on  which  this  perjury  was 
committed  :  it  was  a  complaint  personally  made  to  the  Lord 
Chancellor  sitting  in  the  Court  of  Chancery,  not  by  bill,  but 
ore  terms.  It  was  a  complaint  of  an  arrest  by  a  solicitor  ta-^ 
ken  in  returning  home  aftet-  the  cause  was  heard,  during 
which  time  he  was  privileged.  And  this  is  a  well  known 
privilege,  to  which  even  witnesses  in  a  cause  are  entitled. 

Thias 

(#)  Ttd€  titzg.  264. 

Digitized  by  VjOOQ  IC 


UQ  CASES  IN  MICHAELMAS  TERM, 

1785*  This  complaint  was  made  to  the  Lord  Chancellor,  and  the 
^^— y^— <^  defendant  appeared  before  him  to  be  examined  touching  the 
The  King  said  complaint  then  aud  there  to  be  heard*  On  the  hearing  of 
j/V*"**  the  said  complaint  before  the  said  Lord  Thurlow^  a  question  a- 
^••■*^'  |.Qge^  which  is  stated  to  be  a  material  question.  Then  it 
goes  on  to  state,  that,  at  and  upon  the  hearing  pf  the  said  com* 
plaint^  the  defendant  appeared  and  was  sworn  before  the  said 
Lord  Thurlow^  who  had  a  sufficient  authority  to  administer 
an  oath.  Then  it  repeats  that  at  and  upon  the  hearing  of  the 
said  complaint  before  the  said  Lord  Thurlow^  having  authority 
to  hear  the  said  complaint,  and  to  administer  the  oath,  the 
defendant  deposed,  isfc.  I  protest  I  cannot  comprehend 
words  more  expressive.  The  act  of  hearing  was  the  defen* 
dant's  deposition:  there  was  .no  other  cause  to  be  heard  ; 
hearing  him  swear  was  hearing  the  complaint ;  his  own  oath 
was  the  complaint  ;  there  was  no  other  party  to  it  on  diis  re- 
cord ;  it  was  a  summary  proceeding,  on  which  he  was  exa^ 
mined  on  oath.  No  authority  has  been  cited  to  support  the 
objection,  and  there  is  nothing  in  reason  to  warrant  it. 

The  next  point  is,  as  to  the  innuendo.  Now  the  business 
of  an  innuendo  is,  by  a  reference  to  preceding  matter,  to  fix 
more  precisely  the  meaning  of  it.  The  complaint  was,  diat 
he  was  taken  before  he  got  to  his  own  house  in  St.  Martin 
in  the  Fields.  Now  what  was  the  material  question  i  The 
complaint  cannot  be  distinguished  from  the  material  ques« 
tion«  The  material  question  is  the  gist  of  that  which  he 
swore.  His  house  in  the  Haymarket  in  St.  Martin  in  the 
Fields  is  not  another  house  ;  but  it  is  a  more  particular  dea* 
cription  of  the  same  house.  It  was  not'a  question  put  to  him 
in  these  words.  He  was  examined — then  what  was  the  aaa? 
teriality  ?  That  he  was  taken  before  he  got  to  his  house  in  the 
Haymarket.  Then  he  swore  he  was  taken  before  he  got 
'  home.     Where  is  that  ?  His  house  is  explained,  by  a  refer* 

ence  to  what  goes  before,  to  be  in  the  Haymarket. 

The  next  objection  is  that  the  outer  door  is  added  by  wa^f 
of  innuendo.  There  was  no  occasion  for  the  innuendo. 
What  is  his  door,  but  the  outer  one,  as  to  the  defeadaot^a 
purpo;»e  ?  If  he  spoke  of  an  inner  door,  that  would  not  enti- 
tle him  to  his  privilege. 

As  to  the  objectipn  of  the  t/wi^— throughout  the  whole  of 
the  record  it  is  laid  to  be  on  the  4th  of  August  ;  sometimes 
with  a  videlicet^  and  sometimes  without.  The  cause  was 
heard  on  the  4th  of  August  ;  the  complaint  was  made  and 
heard  on  the  4th  of  August  /  and  the  defendant  swore  on 
the  4th  of  August.    If  the  time  be  n^aterial,  it  must  hav« 
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been  proved  ;  and  if  not^  it  may  be  rejected^  as  it  is  laid  un-     178$* 
dcr  a  videlicet.  V-i-y-^ 

I  am  of  opinion  that  the  rule  for  arresting  this  judgment  Th«  Kiha 
should  be  discharged.  A^t^Tt; 

The  three  other  judges  delivered  their  opinions  very  fully 
to  the  same  effect* 

Rule  discharged. 


JACKSON  flya/n*^  The  Inhabitants  of  CALESWORTH. 

IN  this  action,  which  was  grounded  on  the  9  Geo.  1.  c.  22»  Apam 
for  netting  Jire  to  the  plaintiff's  house,  damages  to  the  a-8»i«vcd  it 
Boant  of  191/,  were  recovered.     And  a  rule  having  been  oh-^gJ^%\^in 
taioed,  calling  on  the  defendants  to  shew  cause  why  the  costs  an  action  on  . 
of  this  action  should  not  be  taxed,  ^  0, 1.  c.  22. 

i-'/umer  shewed  cause  and  contended.  First,  that  no  costs  ?^^^**^ 
,  ,        ,  *  nunarea ; 

are  due  under  this  act.  although 

Costs  are  only  due  by  act  of  parliament  j  nOne  being  re-  they,  loge- 
coverable  at  common  law  :  and  the  only  statute  which  gives  ^{j^'V*''"'* 
them  is  that  of  Gloucester  (a),,  which  is  only  applicable  to  may  ex- 
those  cases  where  damages  could  be  recovered  before  it  pas-cccdSQO^* 
•ed.  PilforiPs  case,  10  Co.  1-15.  b.  In  this  case,  setting  fire 
to  the  plaintiff's  house  amounted  to  arson  at  the  common  law, 
and  he  could  not  have  recovered  any  damages  previous  to  the 
passing  of  the  9  G.  1.  which  gives  him  this  remedy  ;  the  ci- 
vil injury  being  merged  in  the  felouy.  If  therefore  the  doc- 
trine laid  down  in  PilforiPa  case  be  law,  the  plaintiff  is  not 
entitled  to  costs.  2  Irut.  289.  Gilb.  History  of  the  C.  Pieas^ 
268.  BuU.  N.  P.  S2e.  In  Witham  v.  Hill  and  others  {b)^ 
which  was  an  action  on  the  statute  1  Geo.  I.e.  5.  «•  6.  for  de^ 
moSshing  houses,  (^c.  Pilford^s  case  is  recognized  as  law  r 
and  the  plaintiffs  there  recovered  costs,  because  the  stat.  t 
Geo.  1.  did  not  create  damages ;  ^*  the  part}^  injured  being  en- 
"^  tided  to  damages  against  the  particular  persotis  who  pulled 
^^  down  his  house,  at  common  law."  This  distinction  is  fur- 
ther exemplified  in  an  action  of  waste,  where  if  it  be  brought 
against  tenant  for  life  or  years,  the  plsuntiff  shall  recover  the 
place  wasted,  but  no  costs  ;  no  damages  being  recoverable  at 
common  law ;  but  are  given  by  a  statute  subsequent  to  the  sta- 
tute of  Gloucester.  But  ii  it  be  brought  against  a  guardian, 
or  tenant  in  dower,  there  the  plaintiff  shall  recover  costs,  be- 
cause an  action  lay  against  them  at  common  law.    9  Hen.  6« 

66. 

(a)  6  Ed,  1.  c.  1.  (A)  2  WiU,  91.  (c)  So  in  an  actiijn 

ajiinst  a  gaoler  on  the  habtas  corfut  act.  JST.  BL  Jief^  C  B,  10. 
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t7U5»     6^.  b.  19  Hen.  6;  32.  a.  The  same  doctrine  holds  in  fuareim^ 

^mmy^  pcdft^  whcfc  ddmages  are  given  b\   a  subsequent  statute  (a). 

Jackson^  g  Jnst.  362.  27  Hen.  6.   10.  2  Hen.  4.  17.     The  only  case, 

Th^'^nh     ^'^^^^^  ^'  '*''^^  appears  to  vary  from  this  principle,  is  an  action 

bitants   of  ^^  ^^^  Statute  of  hue  and  cry  forrolibery  against  the  hundred, 

Cales-    where  costs  are  due  :  but  even  in  that  case,  at  commofi  law 

-woETU.    there  was  an  obligation  on  the  hundred   to  keep  watch  and 

ward  ;    and  therefore  damages  were  recoverable  against  the 

hundred. 

[The  Court  seemed  inclined  to  think  that  no  such  action 
against  the  hundred  would  have  lain  for  not  keeping  watch 
and  ward  before  the  statute  ;  they  not  being  a  corporation.] 
In  2  fViis.  92.  Mr.  J.  Bathurst  said  *^  that  the  statute  of 
'  **  hue  and  cry  did  dot  create  damnges,  but  only  gave  the 
**  party  robbed  a  different  remedy  from  that  which  he  had 
**  before,  for  the  party  robbed  before  that  statute  might  have 
*^  had  an  action  against  the  hundred  for  not  keeping  watch 
"  and  ward  (*)•" 

In  3  Burr.  1723,  there  is  a  case  on  this  very  statute,  in 
which  the  plaintiff  was  nonsuited  ;  and  on  the  Master's 
doubting  whether  the  defendant  were  entitled  to  the  costs  of 
the  nonsuit,  it  was  brought  before  the  Court,  where  it  was 
taken  for  granted  that  the  plaintiff,  if  he  had  succeeded,  would 
have  been  entitled  to  costs,  and  as  it  was  reciprocal,  the 
Court  thought  he  should  be  liable  to  pay  costs.  But  in  that 
case  the  point  did  not  come  directly  in  question  ;  and  it  can^ 
not  now  be  considered  as  any  authority,  it  having  been  since 
shaken  in  the  case  of  Wilkinson  qui  tarn  v.  Allot  (c).  But 
2dly.  If  the  Court  should  be  of  opinion  that  any  costs  are 
>  due,  the  act  of  parliament  having  limited  the  sum  to  200/« 
and  the  damages  here  being  191/.  such  costs  and  damages 
taken  together  should  not  exceed  200/.  in  the  whole. 

This  matter  stood  over  on  account  of  other  business,  and 
afterwards  the  Court  stopped  the  other  side,  and 

^WiLLKS,  J.  said,  this,  point,  on  looking  into  the  books, 
appears  to  have  been  determined.     PilJorcTa  case  is  the  only 
one   which  bears   the  other  way,  which  Lord  Ch.  J.  WiUes 
seemed  strongly  inclined  to  over-rule  in  the  case  in  Wilson 
'  {d).     It  has  been  the  constant  usage  to  give  costs  in  actions 

on  the  statute  of  hue  and  cry.     And  wherever  damages  arc 
given,  costs  ought  to  follow  of  course. 

BuLLER,  J.     Lord   Coke  in  his  second  Institute  (e)  lays 
down  a  rule  different  frpm  that  in  Pilford^s  case  ;  for  ne  says 

"This 

(a)  Wntms  3.  c.  5.  {h)  JRimel  ▼.  The  men  of  Dewtnp  post.  2  «o/.  GTO. 

(c)  Cowfi.  3«6.  (d)  2  WIU.  93.       '  («)  2  Intt,  289. 
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**  This  clause  (speaking  of  the  statute  of  QloutesterJ  dotK  17^5; 

^  eitend  to  give  co§ts,  where  damag^es  are  given  to  any  de-  ^*-y^*^ 

^  fendant  or  plaintiff  bv  any  statute  made  crftet  this  barlia-  Jacksow 
"mcnt."                             '  agaiMt 

And  I  ddubt  whether  suth  an  actitih  againist  the  hundred  a^  tants  of '' 

tbat  mentioned  by  Mr;  J;  Mathurst  has  ever  beeti  brought.  Calbs- 

Rule  ^^Oluic  {a).  ^oMTJi; 

\kt)  Satit,  S0& 

VaTES  against  HALL: 

THE  declaration  suted  that  at  thfe  tinie  of  the  capture  A  promU^. 
thereafter  uiedtidned^  to  wit;  6n   the   29ih  -^ay  1 780,  ^^  ^  ^*F*j^ 
there  was  an  open  war  between  Great  Britain  and  the  Utiited^^YiTiMl^^ 
States  of  North  America.     That,  at  that   tJlrie,   the  piaintiffhis  owner^ 
was  a  seanian  on  board  a  Slbop  called  the  Savilk^  the  proper-  when  the 
lyof  the  defendant,  at  the   wages  of  4/.  t)er  nidnth.      i  hat  J^',P  J^^^*' 
00  ihe  said  day,  i^c*  dne  Edward  Macdtter^  a  subject  6t'  the  momhl/ 
United  States  of  IVorth  Amtrica^  and  commander  of  the  fi/aci  wages  to 
Princess  Cutter^  captured  the  Saviiie:     That  id  consideration  °^**^  ^*** 
that  the  plaintiff,  at  the  request  of  the  defendant,  wbuld  be-^*aerni'i^. 
Come  dne  of  the  hostage^  of  the  said  Edivard  MatratteK  for  du<  e  him  to 
Securing  the   payinent  of  a  large  sural  ol   money,  agreed  by  ^ome  a 
tile  master  of  thfe  Saviik  to  be  paid  for  the  ransom  thereof,  ^J^^nf '^JJJ 
with  her  cargo,  the  deferfdsint  promised   to  psiy  him  the  like  the  t^wnen^ 
wages  of  4i  [^er  tnohth  for  evefy  month  that  he  should  be  aiyiough 
detained  as  such  hostage;     That  the  plaintiff,  confiding  in  the  |*^^>  *'^«"^ 
defendant's  promise^  became  Ont  of  the  hostages,  ^c.  a[hd^^^^^ 
was  detained  in  custody  as  such   hostage  for  three  years  and  cmrgo; 
teii  months ;  bjr  reason  whereof,  fcfc.  ihe  defendant  becatne 
liable  to  pa>  to  the  plaintiff  184/.,  &Pc.     J  hi:  defehdant  plead- 
ed the  general  issue. 

This  sictiod  Was  tried  at  the  sitting^  after  tiildry  Terrii 
hst,  befofe  Lord  Mansfield  at  Guildhall^  when  ^  verdict  Was 
found  for  the  plaintiff,  subject  to  the  optt^ibn  6f  the  Court  bd 
the  following  caSe : 

*^  That  the  SavUle  wad  on  the  2Sth  Miuy  \7^6  captured  6d 
**  a  voyage  from  Gtiernseif  to  Liverpool  by  the  Black  piriHiesi 
**  Prii^ateer^  Ethoard  Macatter  cominand^r,  belonging  to  iho  ,  / 
**  United  States  6i  North  jfmeritd^  arid  ransomed  Ibf  4000/. ; 
*•  and  the  following  ransom  bill  given,  &fc.  (proutj.  'Vh*4t 
'^  to  induce  the  plaintiff  to  consent  to  be  a  hbsti^ge,  the  cap^ 
^  tain'  agreed  with  hitn,  and  engaged  for  hiaf  own^r^,  that  he 
*  shOold  b(;  jiiaid  wages  at  the  rate  of  4/.  per  inonth,  so  loh^  a^ 
^  be  was  detained  a  hostage  ;  to  irhith  the  plaintiff  consent- 
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1 7ZS.     ^'  ed  ;  and^  in  consequence  thereof,  he  was  detained  as  a  hoa» 

^'■^^'^•^    **  tage  till  the  27ih  August   1783.     The  defendanu,  owneiB 

Ya  JEs     *••  of  the  ship,  disputed  the  paymeokt  of  Uie  ransom  bill,  as 

^aj«^^^     ii  being  more  than  the  value  of  the  ship  and  cargo,  which 

^^  occasioned  a  suit  to  be  brought  in  the  name  of  the  hostagea 

"  in  the  High  Court  of  Admiralty  of  £/i^/am/ against  the  4e- 

**  fendant,  to   compel  the  payment  thereof  j  which  suit  waa 

"  dismissed.     That  an  appeal  was  brought  to  the  High  Court 

^^  of  Delegates  against  the  said  judgment ;  and  the  said  judg- 

**  mcnt  was,  by   the   Court  of  Delegates,  affirmed » (^jproi*^^ 

**  ££?c.  J.     That  the  net  proceeds  of  the  ship  and  cargo  were 

"  paid  to  the  captors    n  the  13th  AuguH  1783.    The  question 

**  for  the  opinion  of  the  Court  is^  Whether  the  plaintiff  be 

"  entitled  to  recover  in  this  action  ?" 

This  case  was  argued  in  last  Easter  Term,  when  Knowle^ 
for  the  plaint  fi  contended,  that  the  hostage's  consent  was 
necessary  to  his  being  a  party  to  the  ransom  bill ;  therefore 
it  was  a  fresh  contract,  independent  of  his  original,  one* 
That  he  laboured  under  many  disadvantages,  which,  as  a 
cotpmon  prisoner,  he  would  not  be  liable  to ;  for  he  muat 
remain  in  custody  till  the  ransom  bill  uas  paid*  That  there 
are  many  determinations,  which  hold  that  a  captain  may  bin^i 
his  owners  by  contracts  for  their'  benefit.  That  it  is  laid 
down  by  Lord  Man.sfidd  in  Cowper  29p,  "  That,  where  a 
.  ^^  man  is  under  a  legal  or  equitable  obligation  to  pay,  the 
"  law  implies  a  pron\ise,  though  none  was  ever  made.*' 
1  hat  the  plainiiiF  could  not  know  that  the  ransom  bill  meant 
to  bind  the  oun^irs  for  more  than  the  value  of  the  ship  and 
cargo.  That,  at  all  events,  he  was  still  an  hostage  for  the 
s  real  value  oi  the  ship,  and  liable  to  be  detained  till  that  value 

Was  paid. 

Ridley^  for  the  defendant,  insisted  that,  from  the  moment 
the  ship  was  captured,  wages  ceased.  That  the  captain  had 
exceeded  his  authority  ;  and  had  no  right  to  bind  his  ownera 
beyond  the  value  of  the  ship.     1  Molloy^  b.  2.  c  1*  «.  10. 

The  Court  took  time  to  consider.  And  now,  ia  the  pre* 
sent  Mkhaeimas  Term,  the  Court  gave  judgment ;  havin^r 
deferred  it  so  long  on  account  of  a  difference  of  opinion. 

WiLLES,  J.  This  is  a  very  hard  case  ;  the  action  ouj;htto 
be  supported  if  possible.  The  plaintiff  became  a  hostage  at 
4/.  ptr  month.  This  contract  was  then  supposed  to  be  for  the 
benefit  of  the  owner;  and  there  is  no  fraud  on  the  j)art  of 
the  captain.  The  plaintiff  was  not  compellable  to  becoo^^  a 
hostage,  but  voluntarily  engaged  himself.  He  continued  a 
prisoner  for  above  three  years :  the  net  produce  of  the  ahip 
and  cargo  was  not  paid  to  the  captors  till  1783;  for  the 
cause  by  the  captors  in  the  name  of  the  hostages  waa  not 
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decided  in  the  Admirs^  Court  till  that  time^  till  when  he  1785. 
was  not  entitled  to  his  discharge.  The  Admiralty  Court 
thought  that  the  captor  could  not  recover  more  than  the  va- 
lue of  the  ship  and  cargo,  because,  by  the  fcivil  law,  the  deli- 
very of  the  ship  aivd  cargo  is  a  discharge  of  the  ransom  bill, 
and  of  the  hostage,  who  is  only  a  security  that  the  ransom 
bill  shall  be  paid.  But  this  contract  of  the  captain  is  a  col- 
bttcrai  one,  in  which  he  has  stipulated  for  hi ai self  and  his 
owners.  I  do  not  say  that  in  every  case  the  ra;>tain  cim  bind 
his  owners  beyond  the  value  of  the  ship  am!  cargo,  for  if  \V6 
coold  he  might  ruin  them  at  any  time :  but  I  ihink  there  ard 
some  instances  where  he  can,  and  I  think  this  is  one.  Lord 
JdansfiekFs  words,  reported  in  Coxvptr^  639,  are  very  strong* 
VitU  Molloy^  vol.  1.  lib.  2.  c.  1.  9*  10.  The  owner  shall  an- 
swer the  act  of  the  master  generally ;  but  if  he  take  up  mo- 
ney beyond  what  is  necessary,  the  owner  shall  not  be  bound, 
but  tlfe  master  himself.  I  will  put  this  case  ;  suppose  a  ship 
be  driven  into  a  foreign  port,  and  a  thorough  repair  bec^ame 
necessary,  that  the  master  directed  such  a  repair,  which 
aovounted  to  more  thsm  the  value  of  the  ship  ;  in  that  case 
would  not  the  owners  be  liable  \  1  think  they  would.  I  will 
put  another  case  ;  suppose  the  ship  and  cargo  had  been  sold 
for  half  their  vaiue  only,  by  a  fall  in  the  market,  would  not 
Ae  owviera  hare  been  still  liabky  and  could  not  the  plaintiiT 
have  recovered  ?  I  have  no  doubt  of  it.  This  is  a  honn  jidt 
contract ;  and  under  all  the  circumstances  this  is  a  reasonable 
engagement  of  the  master's,  with  a  view  to  benefit  the  own*- 
ers  ;  aind  i  think  the  plaintiff  is  entitled  to  recover. 

AsHRVRsT,  J.  We  are  not  to  consider  whether  it  werfc 
expedient  or  not  to  enter  into  this  contract.  The  mastdr 
was  the  only  person  at  the  time  who  had  a  right  to  decide ; 
istt  owners  had  entrusted  the  ship  to  his  management ;  he 
was  their  agent,  and  thought  he  was  acting  for  their  advan- 
tage when  he  ransomed  the  vessel.  It  was  necessary  th^t  a 
h^iage  should  be  given,  and  the  master  had  no  right  to 
throw  the  onus  on  a^y  of  the  crew  against  their  will.  To 
induce  the  plaintiff  to  become  so,  the  capiain  entered  into 
dns  contract.  The  plaintiff  considered  that  the  captain  was 
boimd  by  it;  then  is  it  valid  and  binding  in  law  )  As  a  ge- 
nenA  position,  it  is  clear  that  the  owners  are  bound  by  the  con- 
tract of  the  master :  this  may  be  collected  from  the  7  Geo.  2. 
15.  which  was  provided  for  the  security  of  the  owner  in  the 
ease  of  embezzlements.  Before  that  statute,  owners  were  li- 
aUe  for  the  embezzlement  of  the  master  or  manners  to  any 
ainonat#  Then  it  would  be  strange  to  sav  that  the  owners 
before  the  statute  should  be  answerable  even  for  the  fraud 
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ir85»  and  misbehaviour  of  th^  master,  and  npt' for  his  contracts^ 
V— Y — '  bona  Jide  made.  Rowus  lays  it  down  aa  a  rule»  No.  3^^ 
Yatts  Ihat  in  all  cases  owners  ^re  bound  by  the  contracts  of  th« 
ifr^  master,  Bqt  it  has  been  contended  that  owners  are  not 
*'  ^^  bound  beyond  the  value  of  the  ship  and  cargo;  but  there  is 
no  authority  that  I  know  pf  to  warrant  this  position  to  such 
an  extent.  There  are  only  two  exceptions  to  the  general 
rule,  that  the  owner  i«  bpupdt  ^"^  i^  i^  ^^^  ^^^  ^^  hypo* 
thecation,  the  oth^r  in  ^e  case  of  a  ransom  bill.  As  to  the 
f  rst^  in  truth  the  own$;r  is  ^ot  bound  at  all,  the  lender  knows 
nothipg  of  the  owper,  he  gives  credit  to  the  ship  only ;  from 
the  forip  of  the  contract,  he  cannot  go  beyond  the  value  of 
the  ship^  6  JHfo^.  7%  1  $alk.  95-  As  to  the  ransom  bill,  it 
was  determined  in  the  case  of  ffeUy  and  Grants  Triru  23 
(?•  ?.  tha(  the  owners  ^ere,  not  liable  beyond  the  value  of 
the  ship  snd  cargo.  I  w^s  not  present  when  that  case  wcis 
decided,  but  I  do  not  mean  to  dissent  from  the  determtoa* 
tion.  In  transductions  of  this  kind  between  persons  of  dif- 
ferent states,  it  is  for  the  honour  pf  nations  that  these  con- 
tracts should  be  invariably  performed.  The  captor  has  it  in 
his  power  to  use  the  crew  in  what  manner  he  pleaseK  i  they 
havie  the  icj[ea  of  liberty  before  their  eyes,  and  would  pror 
bably  mak^  ^ny  agreement  to  be  free,  and  therefore  would 
not  hesitate  tp  contract  beyond  the  value  of  the  ship  and 
cargo,  to  the  ruin  of  the  owners.  But  as  it  is,  no  one  ca9 
be  hurt :  the  owners  cannot,  because  they  have  the  liberty 
of  ^aindoning  their  ship  altogether;  the  captors  cannot^ 
because  they  receive  the  ship  and  cargo.  Then  if  this  case 
^  has  nothing  %ix  dp  with  hypothecation  or  ransom  bill,  it  is  a 

> '  '  mere  case  pf  ^pi\tract.  1  he  consideration  at  the  time  was 
pstensibly  for  the  bene$t  of  the  owners ;  the  master  was 
entrusted  with  the  ship  and  all  its  concerns;  he  judged  it 
to  b^  fpr  their  benefit,  ^d  the  hostage  regarded  the  captain 
a9  a  perspp  competent  to  engage  for  his  owners,  and  could 
not  t^U  that  it  was  not  for  their  advantage.  It  is  a  good 
consideration,  if  it  either  import  tp  be  ^  l>enefit  to  the  person 
for.  wbpm  the  thing  is  done,  or  a  loss  to.  the  party  who  does 
it.  iier^  it  was  fpr  the  benefit  of  the  owners.  Is  there  any 
^hinj;  ]i\  the  nature  of  ^he  contract  which  should  prevent  the 
qwners  from  being  personally  liable  \  In  actions  for  wages 
fhey  ar^  clearly  liable^  f^nd  no  questions  about  the  value  of 
fhe  f^hip  are  ever  asked.  This  contract  being  subsequent  to 
the  capture,  is  totally  unconnected  with  any  question  about 
^he  loss  of  wages  on  account  of  the  loss  of  the  ship.  Upon 
^e  whole,  as.  this  was  a  proper  subject  of  contract,  as  the 

consideratioi^ 
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consMeititioii  was  meritorious,  as  it  was  made  by  a  person  1785* 
haviDi^  a  competent  authority  to  contract,  as  there  was  no  V-^^^--/ 
collusion  between  the  parties^  and  the  sailor  entered  into  the  Yates 
contract  on  the  faith  ot  the  person,  and  not  of  the  ship,  there  ^TlIu 
is  nothing  in  justice,  reason,  or  law,  to  prevent  the  plaintiff  *  ' 
recovering. 

Bpi.L;f:|^,  J«  (after  stating  the  facts).  This  is  an  action 
against  the  owner  of  the  ship  ;  and  therefore  it  is  quite  un^ 
pecesaary  to  determine  whether  the  consideration  for  the 
promise  made  by  the  captain  be  sufficient  in  point  of  law  to 
maintain  it,  unless  the  captain  had  a  power  to  bind  his 
owner  by  such  promise.  In  order  to  prove  that  the  captain 
had  such  a  power,  it  Mr  as  argued  by  the  counsel  for  the 
plaintiff,  that  the  captain  can  bind  the  owner  by  contracts! 
made  for  his  benefit.  I  agree  in  that  position,  and  think  the 
counsel  stated  it  accurately.  The  question  then  is,  whether 
this  contract  were  for  the  benefit  of  the  owner  ?  The  con- 
tract  was  made  in  order  to  obtain  a  ransom  of  the  defen-r 
dast's  ship ;  but  the  ransom  was  for  more  than  the  valu^  " 
of  the  ship  and  cargo.  That  ransom  was  not  for  the  benefit 
of  t^e  owner;  for  it  effectually  deprived  him  of  his  whole 
property  both  in  the  ship  and  the  cargo :  and  if  the  ransom 
itself  were  not  for  the  bc^nefit  of  the  owner,  no  additional 
diarge  thrown  upon  him  on  account  of  the  ransom  could 
make  it  so.  l^e  captain  has  not  by  law  a  power  of  binding 
the  offOIPrs  beyond  the  valu^  of  the  ship  and  cargo.  Mer* 
chants  wQuld  be  in  a  most  deplorable  situation  if  that  power 
were  extended  ;  for  it  would  be  to  put  it  in  the  power  of 
the  captain  to  involve  bis  oifmers  in  the  most  certain  ruin. 
It  would  be,  as  Lord  ffottingham  said  in  a  case  before  him, 
S9  Car.  2»  {a)i  te  make  masters  the'  owners  of  all  men's 
ships  and  estates.  In  1  Sid.  411.  it  is  stated  as  the  custom 
to  repair  ships  upon  the  credit  of  their  bottoms ;  as  ships 
are  liable  for  their  repairs,  but  not  the  owners  without  their 
assent,  so  as  to  charge  their  persons.  The  merchant  trusts 
the  captain  with  the  ship  and  cargo.  As  far  as  the\  go,  the 
captain  has  a  power  of  binding  his  owners,  and  he  may  hy- 
pothecate the  ship ;  but  that  only  in  c(ifte  of  neceftttity^  in  a 
foreign  port,  and  not  for  his  own  debt,  Lex  Mercat.  95,  6. 
If  he  borrow  money  to  repair  or  victual  the  ship  when  there 
is  no  occasion  for  it,  be  alc^e  is  debtor,  and  not  the  owners. 
l€X  Mercatm  53.  AloUfiy^  315.  «•  10,  Hob.  11,  12.  and  Moor^ 
913,    Xf  the  repairs  exceed  the  value  of  the  $hip,  I  think 

tl^e 
(?)  %  Ch.  Ca4.  233. 
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1 785.  die  ovmers  hdve  a  right  to  abandon  htr,  and  discbai^  them^ 
selves ;  for  the  merchant  trustt  the  captam  no  farther  than 
with  the  value  ,of  the  ship ;  aad  therefore  the  captam  can^ 
not  bind  the  merchant  farther*  And  the  creditor^  when  be 
advances  his  nK>ney,  has  t\ro  securities,  and  only  two,  vix^ 
the  body  of  the  ship  and  the  person  of  the  master.  It  is  only 
in  respect  of  the  ship^  that  the  master  can  bind  the  anmer. 
If  the  owner  keep  the  ship,  he  keeps  her  subject  to  the 
charge  the  master  has  brought  upon  her.  If  he  relinqnish 
the  shjp,  he  is  not  liable  to  the  charge.  His  keeping  the 
ship  is  proof  of  his  assent,  and  so  brings  him  within  the 
rule  stated  in  Siderfin.  But  when  he  abandons  her,  the 
case,  with  respect  to  him,  is  the  same  to  all  intents  and 
purposes,  as  if  she  never  had  been  ransomed  at  all.  The 
Legislature  saw  the  mischief  of  suiiering  captains  or  mastere 
to  bind  their  owners  to  any  extent,  in  so  strong  a  Hght,  that 
eren  in  cases  where  the  owners  trust  the  captains  with  the 
care  and  custo*tiy  of  other  persons*  goods,  they  in  the  7A 
year  of  Geo,  2.  passed  an  act  to  provide  that  owners  of  sivips 
should  not  be  liable  beyond  the  value  of  the  ship  and  freigtit 
for  embezzlemeiits  committed  without  their  knowledge 
This  act  was  made  in  consequence  of  the  case  of  Boucher  Vi 
London  (c),  where  the  goods  were  lost  by  the  negligence  or 
embe2:zlement  of  the  master,  and  the  master  was  entitled  te 
the  freight  of  those  goods  for  his  own  benefit,  and  the  aeu 
tion  was  brought  against  the  owners.  The  Court  thought 
that  case  was  not  to  be  distinguished  from  the  common  case 
of  the  carrier,  and  that  the  owner  was  liable  for  the  act  cyf 
the  master  where  he  acted  within  the  compass  of  bis  ena* 
ployment.  But  where  a  master  ransoms  a  ship  for  more 
than  her  value,  he  acts  within  no  compass,  no  bounds  at  alL 
I  agree  that  at  common  law  the  owners  were  Kable  for  xht 
full  value  of  goods  shipped  on  board  their  vessels ;  for  they 
were  in  all  respects  rightly  considered  as  common  carriers. 
But  it  was  only  in  respect  of  the  general  obligation,  which 
the  law  by  its  positive  rules  throws  on  carriers,  that  they  are 
liable  to  that  extent.     But  that  does  not  at  all  apply  to  the 

J)resent  case.  My  proposition  is,  that  the  owners  are  wot 
table  for  the  act  of  the  master  farther  than  they  trust  him* 
When  they  trust  him  with  the  carriage  of  goods  for  hire, 
they  trust  him  to  the  extent  of  the  value  of  those  goods-; 
and  for  his  default  they  are  liable  to  that  extent  to  the  owner 
ef  the  goods,  but  no  farther.  If  the  yifaggoner  chose  to  em- 
ploy 
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pk^  a  aamber  of  persons  to  guard  iiis  waggon,  I  know  pf  1745* 
no  law  or  reason  which  could  compel  the  owner  to  pay  that 
diarge*  If  a  captain  of  a  ship  chose  to  contract  with  two  or 
three  privateers  to  guard  him  against  an  enemy  during  a  voy- 
age, diere  is  no  foundation  for  charging  the  owners  on  such 
a  contract ;  not  even  though  it  should  appear  that  enemies 
infested  the  sea,  and  that  there  was  danger  in  the  voyage. 
Bat,  without  having  recourse  to  possible  or  imaginary  cases^ 
in  which  the  injustice  of  binding  the  owners  by  the  contracts 
of  the  master  to  any  extent  is  glaring,  it  seems  to  me  that 
all  the  adjudged  cases  on  the  subject  decide,  or  at  least  im- 
ply, that  they  cannot  be  liable  beyond  the  value  of  the  inter, 
est  with  which  they  trust  the  master.  ' 

It  has  been  said  that  if  the  ship  be  ransomed,  and  proceed 
on  her  voyage,  the  sailors  will  be  entitled  to  their  wages  and 
^  owners  bound  to  pay  them.  No  authority  has  been  ci* 
ted  to  support  that  position,  and  the  general  rule  of  law  is, 
d»at  if  the  ship  be  captured,  the  wages  are  lost.  2  Lord 
Saymi^  1212.  The  ransom  is  a  new  purchase  of  the  ship  i 
aad  it  will  deserve  great  consideration  before  it  is  determined 
that  after  a  ransom  the  owners  shall  be  liable  to  pay  wagee 
for  the  time  which  elapsed  before  the  capture.  If  the  sailors 
should  be  entitled  to  wages  for  the  remainder  of  the  voyage 
fwhich  has  not  yet  been  determined)  that  right  must  be 
rounded  purely  upon  equity  ;  and  then  to  bind  the  owners 
personally,  I  think  it  would  be  incumbent  on  them  to  shew 
that  the  owners  had  accepted  and  taken  the  ship  ;  for  unless 
the  owners  do  that,  the  ship,  as  far  as  they  are  concerned, 
is  to  be  considered  as  if  she  were  never  ransomed  at  all. 
The  owners  have  the  election  after  a  ransom  to  take  the  ship 
or  to  abandon  her. 

in  Tranter  v.  Watson  (a),  which  was  a  motion  for  a  pro-  ^ 
hibition  to  a  suit  in  the  admiralty  against  the  ship  and  goods 
by  the  captain  who  had  ransomed  her  and  was  himself  a 
hostage,  there  was  not  the  least  idea  of  binding  the  owners 
beyond  the  value  of  the  ship  and  cargo  :  and  the  suit  was 
ag^nst  the  property  only,  and  not  against  the  owners*  And 
in  yohnson  v.  Shippen  (i),  where  the  ship  was  hypothecated 
for  money  laid  out  on  necessaries,  and  a  libel  preferred 
against  the  ship  ai^d  owners  to  compel  the  payment  of  the 
taoiiey,  a  prohibition  was  moved  for,  Holt^  Ch.  J.  said  the 
Blaster  has  no  authority  to  sell  any  part  of  the  ship,  and  his 
sale  transfers  no  property  ;  but  he  may  hypothecate.  And 
since  the  proceedings  in  the  admiralty  are  against  the  owners 

as 

(o)  2  Lord  Raym.  931.  6  ^pd.  11.  Salk,  35,        (i)  2  Loid  Raym,  983, 
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if8i.  as  i^elTas  against  the 'ship,  let  a  prohibition  go  quoad  tHeproi 
ceeding^^  against  the  owners^  and  let  them  go  on  to  cpndemii 
the  snip. 

In  Helley  v.  Grant  [a)  Lord  Mamfieid  said  he  did  not  rei 
collect  any  case,  where  the  ransom  was  for  more  ^han  the  va- 
lue of  the  ship  ;  but  in  such  a  case  he  thought  it  equiuble  td 
say  that  the  captain  had  exceeded  his  authority,  and  that  the 
parties  had  gone  upon  a  mistake  :  but  the  consequence  is^ 
that  the  ship  aqd  cargo  must  be  restored.  If  they  be  dcK- 
vered  up  in  lieu  of  the  ransom  bill,  that  is  an  indemnity* 

In  the  case  of  Graham  And  Tutt^  v.  Hall^  before  the  dele-t 

fates  on  the  3d  of  JtJdij  1783,  the  judge  of  the  admiralty 
rst  held,  and  on  appeal  four  civilians  and  three  judges  una^ 
nimously,  determined,  that  the  captain  could  not  bind  his 
owners  beyond  the  value  of  the  ship  and  cargo  ;  and  the  ow- 
ners having  abandoned  the  ship  and  cargo,  the  court  dismis- 
sed the  suit  which  was  brought  by  the  hostages  agaidst  the 
owners4  That  suit  was  between  the  parties  to  this  cause,  and 
was  on  the  very  ransom  now  under  consideration  ;  for  the 
present  plaintiff  and  the  other  hostage  brought  their  suit  in 
the  admirahv  court  to  com[iel  the  defendant,  as  owner  of  this 
ship.  The  Saoille^  to  redeem  them  by  paying  the  full  amount 
of  the  ransom  bill.  But  the  court  of  admiralty,  and  the 
court  of  appeal,  held,  that  by  the  deliver)'  up  of  the  shipl 
and  cargo,  the  owners  were  discharged.  The  money  arising 
from  the  sale  of  the  ship  and  cargo  was  then  in  the  admiralty, 
and  all  the  doctors  agreed  that  their  court  would  not  suffer 
the  money  to  be  taken  out  till  the  hostages  were  released  ; 
and  that  the  court  of  admiralty  in  France^  on  having  proof 
that  the  money  was  in  our  court  of  admiralty,  would  order 
the  hostages  to  be  released. 

The  power,  contended  for  in  this  case,  is  dangerous  to  the 
last  degree  i  for  after  a  capture,  unless  the  ship  can  be  ran^ 
somed  on  reasonable  terms,  the  personal  interest  of  the 
captain  leads  him  to  betray  his  owners.  He  is  concerned  on- 
ly in  getting  his  liberty  ;  and  whatever  the  terms  of  obtain- 
ing that  liberty  may  be,  provided  he  can  throw  the  burthen 
on  his  owners,  it  is  of  little  import  to  him.  It  is  hardly  poa«^ 
sible,  and  highly  improbable^  that  a  master  can  ever  ransomi 
a  ship  for  more  than  its  value,  without  knowing  that  it  is  so* 
If  he  do  know  it,  he  is  guilty  of  a  fraud  in  attempting  to 
bind  his  owners  beyond  the  value  :  and  it  is  no  answer  to  say 
that  the  captain  understood  that  the  ransom  was  for  the  bene- 
fit of  the  owners,  if  in  fact  it  wer«  not  so. 

Tl» 

(a)  2r.  33  G.  4.  B.  M. 
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The  power  of  the  master  or  captain  mbst  be  founded  on  ,1785. 
some  rule  of  law,  and  that  rule  of  law  mu^t  have  some  cer- 
tain bounds.  The  rule  must  be  either  that  he  has  a  general 
right  to  bind  his  owners  by  ali  contracU  respecting  the  ship, 
er  that  he  can  only  bind  them  by  st^ch  contracts  as  are  for  their 
benefit^  not  exceeding-  the  value  of  the  ship.  A  general  and 
unlimited  power  is  contradicted  by  every  law-book  on  the 
subject.  If  it  were  allowed,  and  the  captain  borrowed  ten 
times  the  value  of  the  ship,  the  owners  ought  to  be  answer- 
able. But  let  him  borrow  what  he  will,  if  the  owner  aban- 
doQ  the  ship,  he  is  no  longer  answerable.  If  the  power  be 
confifled  to  contracts  for  the  benefit  of  the  owner,  this  con- 
tract was  not  for  his  benefit,  and  therefore  cannot  bind  him. 

I  have  considered  this  contract  with  the  plaintiff  cry  y^ar^  of 
the  contract  for  the  ransom;  for  it  arises  out  of  it,  was  con- 
nected with  it,  and,  if  the  plaintiff  were  not  compellable  to 
become  a  hostage,  was  necessary  for  obtaining  the  ransom : 
and  if  the  owners  cannot  be  bound  beyond  the  value  directly^ 
that  is,  by  the  ransom  bill,  I  cannot  conceive  that  they  may 
be  bound  beyond  the  value  indirectly^  or  by  contracts  made 
vith  other  persons,  for  the  purpose  of  completing  the  ransom. 

If  this  promise  be  considered  as  a  distinct  contract,  and 
mconnected  with  the  ransom,  I  think  the  case  is  still  stronger 
against  the  plaintiff;  for  then  the  question  will  be,  whether 
the  master,  by  contracts  not  relative  to  the  ship,  unattended 
with  the  smallest  advantage  to  the  owner,  but  made  for  the 
master's  own  convenience  and  advantage,  can  bind  his  own- 
ers. If  that  can  be  supported,  by  the  sanie  reason,  if  a  ship 
be  captured,  and  not  ransomed,  and  the  master  promise  to 
pay  wages  to  all  the  sailors  whilst  they  are  prisoners,  the 
owner  must  be  bound  by  his  promise. 

It  is  a  hardship  on  the  sailors  that  they  must  suffer  by  the 
events  of  war,  in  consequence  of  their  being  in  the  owner*s 
service :  but  it  is  a  calamity  which  must  be  borne  by  all  on 
whom  it  falls.  The  owner  suffers  by  the  loss  of  his  proper- 
ty; the  sailors  by  th^^  loss  of  their  liberty.  The  law  cannot 
guard  against  the  hardships  attendant  on  such  an  accident :  it 
foonds  no  system  upon  it,  nor  affords  any  relief  on  that 
ground.  But  all  arguments  on  the  hardship  of  a  case,  either 
on  one  side  or  the  other,  must  be  rejected,  when  we  are  pro- 
nouncing what  the  law  is ;  for  such  arguments  are  only 
quicksands  in  the  law,  and,  if  indulged,  will  soon  swallow  up 
every  principle  of  it.  Besides,  if  it  could  avail  in  this  case,  I 
think  it  would  weigh  in  favour  of  the  owner  j  for  having 
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lost  the  whole  of  his  property,  he  ought  Bot  to  have  nny  fkr«r 
ther  burden  thrown  upon  him  on  account  of  it ;  therefore  I 
am  of  opinion  that  the  plaintiff  cannot  recover. 

Lord  Mansfield,  Ch»  J.  I  have  thought  much  upon 
this  subject,  and  I  have  not  been  able  to  make  up  my  mind 
to  say>  that  the  plaintiff  ought  not  to  recover.  1  he  contract 
was  a  fair,  honest,  and  jost  contract  at  the  time  :  it  was  only 
an  agreement  that,  if  a  man  would  become  a  hostage,  he 
should  have  his  common  wages  for  his  maintenance  ;  and 
this  is  touUy  collateral  to  the  contract  about  the  prize  ;  it  is 
independent  of  the  ransom.  The  plaintiff  was  privy  to  no 
fraud ;  he  knew  nothing  of  the  value  of  the  ship ;  but  he 
only  consented  to  become  a  prisoner,  on  condition  of  the 
ship's  being  restored.  By  the  law  of  nations  the  captain  has 
a  power  to  ransom.  This  is  for  the  benefit  of  the  owners  : 
but  it  has  been  doubted  whether  it  be  for  the  benefit  of  the 
public ;  and  it  is  now  taken  away  by  act  of  parliament  in 
England  (a).  As  between  the  captors  and  the  owners,  the 
captain  had  a  power  as  far  as  the  value  of  the  ship  and  car- 
go, which  value  may  be  diminished  various  ways  ;  but  that 
by  no  means  affects  the  present  plaintiff,  who  has  been  a  pri* 
,  soner  all  this  time.  There  is  no  case  like  this  in  the  civil 
law,  or  in  the  law  of  England;  and,  without  any  authority,  I 
should  be  very  loath  to  say,  xh\t  this  sailor,  who  has  bet^n  the 
means  of  obtaining  the  liberty  of  the  rest  of  the  crew,  should 
not  receive  his  wages ;  and  I  have  not  been  able  to  brin^ 
myself  to  say  that  upon  principle  he  shall  not  recover. 

Judgment  for  the  plaintiff** 

(a)  22  C«).  3.  c  25. 


BUXTON  and  Another  agaimt  MAR  DIN. 

A  general  T^HE  defendant,  being  indebted  to  the  plaintiffs  in 
judgment  1  206/,  4*.  On  the  8th  yunef  1769  executed  a  bond  and 
^rTof^a  ^*^'**'^^  ^f  attorney  for  payment  thereof.  On  the  28th  Afay 
•warrant  of  1772  he  was  discharged  under  an  insolvent  act  of  the  12 
attorney  Gto.  3.  r.  23,  No  proceedings  were  had  against  him  on  this 
gvesi  before  bomi  ^nd  warrant  of  attorney  till  Trinitif  Term  1785,  whes 
o/an*'^|'*g,^lJudgment  was  entered  up  on  the  bond  and  warrant  of  attor. 
vent  uct,  of  ney  \ 

which  the 

defeiidant  is  entitled  to  take  advantage  by  pleading  in  discharge  of  his  person,  ksfc.  vnSA  no 
-warrant  a  ^peciiil  execution  under  the  act.  Bu»  the  Court  will  give  the  piaintiflr  leave  to  pJe«4 
the  insolvent  act  tor  tlie  defe  tdant,  and  sign  a  special  judgment  under  u  ;  for  the  warrant  o 
Ktoroey  will  preclude  the  defendant  from  saying  there  is  no  debt. 
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ticy }  on  which  a  Jterijocitxs  issued,  directed  to  the  sheriff  of    1785. 
Middkiex  to  levy  of  the  defendant's  goods  (exctpt  the  necea^   *^"-Y— ^ 
wry  wearing  appareJ  and  hedding  of  himself  and  family^  and   Buxtoh 
l*r  working  tools  and  implements  necessary  for  hts  trade^  not     ^a^*"^ 
wxteetUng  20/.  in  the  whole  J  as  well^a  debt  of  412A  8?.  as  also  **^*'*"*- 
03  shillings  costs. 

Marshal  had  obtained  a  rule  to  shew  cause  why  the  judg^ 
ment  in  this  cause  should  not  be  set  aside,  and  the  writ  of  ^. 
ftu  executed  thereon ;  and  he  grounded  his  motion  on  the 
34th  and  35th  sections  of  the  12  Geo.  3. ;  the  first  of  which 
declares,  **  that  the  future  effects  of  insolvents  (except  clothes 
**  and  tools^  of  the  value  of  20/.  J  are  to  be  liable  as  before 
**  the  act ;  and  that  any  creditor  may  at  any  time  hereafter 
**  sue  out  execution  on  any  judgment  at  the  time  of  the  act 
♦*  recovered^  but  not  against  his  person.  fe?c.''  The  latter 
clause  provides,  '*that  any  creditor  may,  at  any  time  after 
**  the  insolvent's  discharge,  commence  and  prosecute  3ny  action 
»•  or  suit  against  the  prisoner  or  fugitive  for  any  sum  due  at 
**  the  lime  of  his  discharge.** 

This,  it  had  been  contended,  was  neither  a  judgment  re* 
covered  at  the  time  of  the  acty  nor  a  judgment  obtained  on  an 
action  commenced  und prosecrtted  aince  the  act. 

Gihbs  was  prepared  to  shew  cause  :  but 

BuLLER,  J.  observed,  that  this  was  a  special  execution  takeh 
tXQt  on  Vi  general  judgment.  That  if  the  defendant  chose  to 
avail  himself  of  this  act  of  parliament,  he  must  do  it  by  plead- 
ing it»  when  the  judgment  must  be  special :  and  if  he  do  t^ot 
plead  his  insolvency,  the  judgment  must  be  generaU  But, 
at  all  events,  the  execution  must  follow  the  judgment.  Here 
the  defendant  had  no  opportunity  of  pleading  this  act*  If 
die  judgment  had  been  entered  generally  against  the  defen-  ' 
dant  before  his  discharge,  no  special  execution  could  be  tak* 
en  out  on  that,  without  first  suing  out  a  scire  facias. 

Gibbs  said,  there  was  a  difference  l>etween  a  warrant  of 
attorney  to  confess  a  judgment,  and  an  action  in  the  usual 
way.  In  the  former  case,  when  a  man  confesses  a  judgment, 
he  waves  all  benefit  of  his  plea,  by  declaring  to  the  plaintiff 
he  win  plead  nothing :  and  this  is  like  that  case  ;  for  the  de-r 
fendant  waves  his  right  of  pleading  the  act. 

BuLLER,  J.  Wherever  a  man  neglects  to  take  advanta^ 
of  any  defence  which  he  has  at  the  time,  he  waves  it :  but 
here  he  had  not  a  defence  at  the  time  of  giving  the  warrant 
of  attorney. 

As 
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1 7S5.         As  this  point  was  not  the  foundation  of  the  motion,  the 
*— y— '    counsel  were  desired  to  look  farther  into  it*     Afterwards^ 
BrxT  w        Gibbs  against  the   rule.     If  it  be  true  that  the  defendant 
M^RDiM    ^*®  discharged  under  the  insolvent  act,  he  has  no  reason  to 
complain ;  for  the  execution  is  only  against  the  goods  war- 
ranted by  the  act ;  and  if  he  were  not  discharged,  he  has.less 
reason  to  complain ;  for  it  was  for  his  benefit  to  have  the 
execution  special.     As  to  a  scire  facioM^  the  act  of  parliament 
dispenses  with  it ;  for  it  says,  ^Sthat  a  creditor  may,  at  any 
"  time  hereafter,  sue  out  execution,  &fc.  on  a  judgment  re- 
"  covered."     This  is  an  execution  on  a  judgment  recovered, 
[Per,  Cur.     There  was  no  judgment  at  the  time.)     This  was 
the  same  thing ;  for  the  defendant  had  given  a  warrant  of  at- 
torney to  confess  a  judgment ;  and  if  any  judgment  could  be 
entered  up  under  that  warrant  of  attorney,  it  must  be  gene- 
ral.    Even   supposing  the  proceedings  were  irregular,  it  is 
not  pretended  that  the  debt  is  not  a  fair  one  ;  that  the  defen- 
dant did  not  give   the  warrant  of  attorney ;   that  under  the 
execution   the   things   excepted   in  the  statute   were  taken. 
This  then   is   only  a  bare   irregularity,  which  was  not  the 
ground  on  which  the  defendant  applied  to  the  Court.     And 
wherever  a  party  comes  against  the  justice  of  the  case  merely 
to  complain  of  an  irregularity,  the  Court  will  not  relieve 
him,  unless  he  come  in  the  first  instance. 

Marshal^  in  support  of  the  rule,  submitted  three  proposi- 
tions to  the  Court. 

Ivf,  That  a  judgment,  entered  under  a  power  of  attorney, 
must  be  warranied  by  that  power ;  and  consequently  t^iat  it 
general  power  only  warrants  a  general  judgment. 

2fl//i/,  Since  the  act  of  12  Geo.  3.  a  general  judgment  can- 
not be  entered  against  an  insolvent,  unless  by  his  own  acqui- 
escence. 

3rf/i/,  A  discharge  under  an  insolvent  act  is  a' countermand 
of  a  power  of  attorney. 

In  support  of  the  first,  he  cited  Co.  Lit.  112.  181.  258.  1 
Mod.  1.  1  Salk.  399.  .  3  Burr.  1471.  He  was  then  stopped 
by 

Lord  Mansfield,  who  said,  It  is  clear  the  judgment  is 
wrong,  as  it  cannot  be  entered  up  generally  by  virtue  of  the 
power  of  attorney  since  the  act,  without  giving  the  defendant 
an  opportunity  of  pleading  in  discharge  of  his  person.  But 
the  warrant  of  attorney  is  conclusive  in  another  action  on  it. 

BULLER, 
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BiTLLEA,  J.     This  warrant  of  attorney  will  preclude  thfc     1785. 
defindunt  from  saying  there  is  no  debt :  but  the  statute  has    ^ — y — f 
given  a  defence  as  to  his  person  and  wearing  apparel,  fsfc.    Bpxton 
ud  that  must  be  put  on  record  before  judgment.     Now,  if     'V'"'"^ 
Mseir^  Jacuts  had  been  brought  on  that  judgment,  the  defen-   *  '^'*'*  ^' 
duit  could  only  have  pleaded  matter  si  b  sequent  to  it ;  so  that 
dbe  defendant  had  no  way  whatever  <  f  availing  himself  of 
die  privilege  of  the  act  but  by  pleading.     The  plaintiflF,  pcr- 
htsfm  on  an  application  to  the  Court,  would  be  permitted  to 
dead  the  act  for  him.     This  judgment  is  wrong,  and  must 
be  set  aside. 

Rule  absolute. 

Gibbs  then  obtained  a  rule  to  shew  cause  why  the  plaintiff 
dioald  not  be  at  liberty  to  enter  a  plea  under  the  insolvent 
act  for  the  defendant,  and  take  his  judgment  under  the  sta- 
tute; and  the  Court  recommended  it  to  the  defendant's 
counsel  not  to  object  to  it. 


The  KING  against  JENKINSON. 


)  costs  are 


THE  defendant,  having  been  convicted  before  two  jus-^^o^^ 
tices  in   a  penalty  under  the  lottery  act,  removed  the  due  on  » 
proceedings  into  this  court  by  certiorari.     On  an  application  <*^'<»'?^'> 
to  the  Master  to  tax  the  costs  of  the  certiorari^  he  had  doubt- ^^^]J|]|JJJ» 
cd  whether  he  had  a  power  to  do  so  ;  on  which  a  motion  was  proceeding*^ 
ssade  for  the  direction  of  the  court  to  the  Master  to  tax  them,  i^nless  a  re- 

jnumcr  against  the  rule.     The  general  rule  is,  that  where  ^^^^^^ 
there  is  no  recognizance  on  removing  summary  proceedings,  i^^^^  ^j  ^^^ 
Acre  are  no  costs.     Here  the  defendant,  on  removing  these  rime  of  re- 
proceedings,  entered  into  no  recognizance:  and  the  Court  moving  the 
us  no  power  to  tax  costs  in  this  case  under  the  statutes  re- ^JJ^j*^*^^; 
^ecting  costs  in  criminal  proceedings.  cretionary 

Sfhesier  in  support  of  the  rule.     The  costs  applied  for  are  in  the  court 
Aose  of  removing  the  proceedings  by  certiorari^  and  not  the  T*^***^, 
casts  before  the  magistrates.     The  conviction  below  was  L^m^' cer* 
ligN  and  proper ;  and  this  court  has  since  confirmed  it.     If  tiormri;  anil 
80  costs  are  allowed,  all  the  convictions  under  this  act  would  ^"  f***^* 
'fceremored  by  certiorari;  by  which  means  the  act  would  he ^^^[t^j'^hc 

evaded*  party  to  en' 

He  ter  into  « 
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1785.         He  then  cited  the  IGng  v.  Bush^  B.  jR  E.  20  Geo.  3.  and 
^..^^-J   insisted  that  the  Court  had  a  power  to  order  the  costs  to  be 
TheKiHO  taxed  under  the  13  Geo.  2.  c.  18. 

agaifut  Lord  Mansfield,  Ch.  J.  By  the  nde  of  law,  the  King 
JBNKZNSON.  neither  receives  nor  pays  costs.  We  are  aware  of  the  mis- 
chiefs of  granting  certioraris  for  vexatious  purposes  ;  and  it 
18  discretionary  in  the  Court  whether  they  will  grant  them 
or  not.  For  the  future,  we  will  oblige  the  party  applying  for 
a  certiorari  to  enter  into  a  recognizance  io  pay  costs :  but  we 
are  not  authorized  to  grant  them  by  the  13  Geo.  2.  c.  18*  with* 
out  a  recognizance. 

Rule  discharged. 


END  OF  MtCHAKLlCAS  TERK. 
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ARGUED  AND  DETERMINED 

IK  THE  , 

COURT  OF  KING'S  BENCH, 

in 

HILARY  TERM, 

IN  THE  TWENTY-SIXTH  YEAR  OF  THE  ^J^ 

REIGN  OF  GEORGE  III. 


SHELDON  Executor  of  SHELDON  against  BAKER.    Wednesday, 

^  ^  yon.  25th. 

ON  a  motion  by  Laiv  to  discharge  the  defendant  on  filing  An  execu- 
common  bail,  on  the  insufficiency  of  the  affidavit  on  ^^»  ii^  hit 
which  he' had  been  held  to  special  bail,  it  appeared  that  thej^^'^^j^j 
plaintiff  had  sworn  to  the  debt  as  follows :  romt  swear 

"  Wm  Sheldon^  executor  of  W>  Sheldon^  &Pc.  maketh  o?»th, « to  hh  be- 
•*  ^c-     That  the  defendant  is  justly  and  truly  indebted  *An^^^^***^ 
**  this  deponent  as  the  sole  executor  of  W.  Sheldon^  his  late      '* 
^^  father  deceased,  in  1000/.  and  upwards,  for  money  had  and 
**  received  by  the  defendant,  as  receiver  of  the  rents  and  pro- 
*^  fits  of  the  said   W.  Sheldon  deceased,  as  appears  to  this  de^ 
**  ponent  to  be  the  true  balance  upon  the  said  j.  Baker'* s  stew* 
^  ardship  account^  by  him  delivered  to  this  deponent^  as  executor 
^  of  the  said  W.  Sheldon^  and  from  the  several  articles  of 
^  disbursement  therein  contained  having  been  carefully  ex* 
**  amined  with  the  vouchers,  £s?c.'* 

The  objection  to  this  affidavit  was,  that  the  plaintiff  had 
not  added  ^^  that  he  believed  the  account  to  be  true.'^  And 
in  support  of  it  was  cited  Barclay  and  others,  assignees,  &fc. 
against  Htmt.  4  Burr.  1992» 

Bearcroft^ 
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1 786.         Bearcroft^  and  Baldwin^  now  shewed  cause  ;  and  contend* 

^— v""^    ed^  thac  tliis  case  was  distinguishable  from  that  cited,  because 

SiiFLDON  this  affidavit  was  founded  on  the  defendant 9  own  accounts 

ainitmt    That  though  it  did  not  state  in  words  *^  that  the  plaintiff  be- 

**  iicved  the  account  to  be  true,"  yet  in  substance  it  conveyed 

that  meaning;  and  it  was  as  full  as  any  executor  could  go« 

when  swearing  to  the  balance  of  an  account  delivered  in  by 

the  defendant  himself, 

K  Lord  Mansfield,  Ch«  J.  The  judgment  in  Barclay  and 
Hunt  was  given  on  full  consideration  ;  and  is  decisive  of  the 
present  question.  The  plaintitF  ought  to  have  added  that 
he  believed  the  accowit  to  he  true* 

BuLLKR,  J.  The  general  rule  is,  that  there  must  be  a 
positive  affidavit ;  the  cases  of  assignees,  executors,  i^c*  are 
by  way  of  exception  to  that  rule  ;  then  a  party  claiming  un- 
der that  exception  must  shew  a  case  where  it  has  been  allow- 
ed. In  those  cases,  if  he  swear  that  he  Mieve?  it  to  be  triie^ 
it  is  as  much  as  he  can  do,  because  the  transaction  in  general 
does  not  come  within  his  own  knowledge.  But  there  is  no  ' 
case,  where  the  affidavit  has  been  allowed  to  be  sufficient  to 
hold  the  defefidant  to  special  bail,  without  adding  the  belief 
of  the  party  who  made  it. 

Rule  absolute  (a). 

,     (a)  Vide  Mackenzie  y.  Mackenzie^  post,  716.     Swayne  v.  Cramondf  post,  4 
vol.  176.    M.  BL  Jitp,  C.  B,  245.  iiiiU  Wi)ee^er  v.  Copelandt  pofti,  5  vol.  361. 


Tburtdoyt 
JoM.  26Ui. 


GIST  against  MASON  and  Others. 


Where  a  /^ASE  for  money  had  and  received,  to  recover  the />r^- 

policydoes  \^   miums  upon  certain  policies  of  insurance  underwritten 

orth?foce  ^y  ^^^  plaintiff.     This   was  tried  before   Lord    Mansfield  at 

of  it  to  be  the  sittings  after  h^^i  Michaelmafs    Term  at  Crw/'/rf^a//,  when 

illegal,  the  the  following  facts   appeared :    That  the   defendants    were 

Couri;wili  jy^^g^  India  merchants,  and  had  property  in  the  islands  cap- 
not  grant  a  tiir^ii  rX.     ^  ,    ^  *^ 

new  trial  in  tured  by  the  Trench  last  war.     That  it  was  a  common  prac- 

ordertolet  tice  to  supply  these  Islands  with  provisions  from  Ireland^  not- 

the  defend-  ^withstanding  they  were  in  the  hands  of  -an  e^iemy  ;  that  the 

proof  that     defendants,   who  acted   as  their  own   brokers,  had   for  this 

it  was  so;     purpose  employed  neutral  vessels,   and  had  caused  them   to 

but  he  be  under-written  by  the  plaintiff  from  different  ports  in  the 

't^"*^?;^^^  Continent 

shewn  it  on 

the  trial. 

liow  far  trading  with  an  enemy  is  ille^  in  a  subject  ?  Qu.     [See  Stat,  33  Geo,  3.  c.  27»] 
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Contioent  to  Ireland^  thence  to  Madeiray  and  St.    Thomas  ;     1786. 
and  to  all  of  th«m  was  annexed  the  liber ty  of  going  to  any 
one  of  the  captured  islands. 

It  had  been  long  doubted  whether  these  policies  were  legal : 
but  in  the  case  of  the  Bella  Juditha  (a)  whereon  a  similar 
policy  was  effected,  the  Court  were  of  opinion  that  the  assu- 
red could  not  recover. 

The  plaintiff  in  consequence  of  the  above  decision  had  re- 
vised to  pay  where  there  had  been  a  loss. 

The  defendant's  counsel  at  the  trial  contended,  that  as 
these  voyages  were  illegal,  and  as  both  the  parties  were  inpa* 
u  delicto^  the  maxim  of  law  melior  e.st  conditio  possidentis 
ought  to  prevail  :  but  Lord  Mansfeldy  being  of  opinion  that 
these  policies  were  not  illegal  on  the  face  of  them,  directed 
a  verdict  for  the  plaintiff. 

Bearcroft  now  moved  for  a  new  trial  to  let  the  defendants 
into  evidence  to  prove  that  this  kind  of  trading  was  so  noto- 
riously illegal  that  the  plaintiff  must  have  known  it  to  be  so  ; 
that  the  reason  why  this  evidence  was  not  offered  at  the  trial 
was  founded  on  a  presumption  that  the  jury  of  their  own 
knowledge  must  have  concluded  that  the  illegality  of  these 
contracts  was  known  to  the  parties  at  the  time  of.  making 
them. 

Lord  Mansfield,  Ch.  J.  lliis,  upon  the  face  of  it,  is 
the  case  of  a  neutral  vesseL  It  is  no  where  laid  down  that 
policies  on  neutral  propert>%  though  bound  to  an  enemy^s 
port  are  void.  And  indeed  I  know  no  cases  that  prohibit 
even  a  subject  trading  with  the  enemy,  except  two';  one  of 
which  is  a  short  note  in  RolU  Mr.  Ib)^  where  trading  with 
Scotland^  then  in  a  general  sute  ot  enmity  with  this  king- 
dom, was  held  to  be  illegal ;  and  the  other  was  a  note  (which 
b  now  burned)  which  was  given  to  me  by  Lord  Hardwicke^ 
of  a  reference  in  km^WillianC%  time  to  all  the  Judges,  whe- 
ther it  were  a  crime  at  the  common  law  to  carry  corn  to  the 
enemy  in  time  of  war  ;  who  were  of  opinion  that  it  was  a 
misdemeanor. 

By  the  maritime  law,  trading  with  an  enemy  is  cause  of 
coniscation  in  a  subject,  provided  he  is  taken  in  the  act ;  but 
this  does  not  extend  to  a  neutral  vessel. 

Vol.  L  N  Ashhurst, 

(a)  Balnuufy  against  Mmeux,  Mkb.  ^  Geo,  3*  N.  B.  In  that  case  the 
Ceort  decided  priocipally  upon  the  ground  ot  an  embargo  having  been  laid  on 
troviaons  in  Ireland.  <4)  2  HoU,  Ahr,  ITS. 
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1786^         AsHHURST,  Jf.     The  deFendant  makes  this  application  to 

^^y^ — '   the  court  in  order  to  supply  his  own  negligence,  when  it  is 

OisT      evident  he  was  not  taken  by  surprise  at  the  trial.     If  it  do 

jJfAsoMt     ^^^  appear  on  the  face  of  the  policy  that  it  is  void,  it  ought 

to  have  been   shewn  by  evidence  :  but  no  sach  evidence  was 

offered. 

BuLLER,  J.  As  to  the  illegality  of  the  contract  being 
within  the  knowledge  of  both  parties,  such  a  fact  is  not  to 
be  taken  for  granted  ;  what  passes  between  two  parties^  can 
never  be  such  a  matter  of  notoriety  as  should  be  left  to  a  ja- 
ry  to  presume. 

Rule  refused  (tf«) 

(fl)  Vide  1  WiU.  98.  Saik.  ^53. 

y^27th,  XUDFORD  against   BARBER. 

A  lease  ex- ^THHIS  Was  an  action  of  covenant  for  rent  in  arrear. 
ccu'ed  by  f  ^ht  declaration  suted  that*"  Whereas  before  and  mt 
for  ii*e*'in  "  '^^  ^"^*^  ^^  *^  making  of  the  indenture  hereinafter  men* 
which  -he  "  tinned,  one  yohn  Braeebridge  Ludford  and  the  said  John 
reversioner,  **  Ludford  (the  plaintiff)  were  respectively  seised  of  the  pre* 
the°  und  **  niises  hereinafter  mentioned  to  be  <kmised,  (that  is  to 
age,  la  **  sa\%)  the  said  J^kn  Braeebridge  Ijudjhrd  in  his  devmene  as 
named,  but  **  of  freehdldfor  term  of  his  iifcy  and  the  said  jfohn  Ludfard 
not  executed  4fc  ^  ff^^  reversion  thereof  exptciant  on  the  determination  of  the 
void*m,'ihe  ^'  saidentate  of  t/w  said  John  Braeebridge  Ladford  in  kts  dr^ 
death  of  the  **  mesne  as  of  fee  ;  and,  bemg  so  respectively  seised,  by  a  cer- 
tenaiii  for  **  tain  indenture  made  at  Nuneaton  in  the  said  county  of  IV&r^ 
life ;  and  ^  ^y^^^  ^^j  ^^^  31g^  ^^y  ^f  yanttary  1770,  between  the  saki 
by  the  re-  "  fohn  Braeebridge  iMdford  and  the  said  John  Lud/brd  q{ 
versioner  ^^  the  age  of  thirteen  years,  son  and  heir  apparent  of  the  said 
only  afrer-  **  y^/^ff  Braeebridge  Ludford,  of  tke  one  part,  and  the  said 
^'^rmat?o''n'*  7^^  Barber  oi  the  Other  part  4  the  said  Johu  Braeebridge 
of  it,  so  as  ^'  Ludford  dud  the  said  fohn  Ludford  for  the  ccaisideraci<Mi« 
to  bind  the  w  therein  mentioned  did^  and  each  of  them  did^  according  ia 
i?ti^i  Vt*"  "  ^^^^'^  »^^ral  and  respective  estates  and  interests  therein^  rfr* 
ctmetumt  **  mise^  grant,  lease,  &?e.  unto  the  said  y^^n  i(^£r^/r,  ImeK^ 
How  far  the  ^^  ecutors,  administrators,  and  assigns,  all  those  seveniL  aastfes^ 
lessee  might  u  veins,  delphs,  beds,  and  lymphs  of  coal,  £sPc.  [particularly 
stepped,  "if  "  tl<^8cribing  them  ;]  10  have  and  to  hold  the  said  minea,  &?c» 
the  lessor  *^  unto  the  said  John  Barber^  his  eicecutors,  administrators^, 
bad  not  c*  and  assigns,  from  the  2:^th  September  then  last  past,  for 
Jhew^*  by  **  ^*^*^  ^^^^  ^^  ^^  years  and  19  years,  making  together  40 
his  .aclara.  ^*  years  J 

tio'  ''at  the 

lease  was  not  executed  by  the  reversioner  till  after  the  death   of  the  tenant  for  life  Q^  2 
Waeu«er  baa^u'upccy  is  a  pica  to  an  action  of  covenant  for  rent  Qu  I 
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♦*  y^tf«  ?   yWding  and  paying  thcrcfoje  yearly  and  every    17B6.  ^ 

**  year  for  so  many  years  of  the  said  several  terms  as  the  ^-— y—' 

*  Mid  y^hn  Brttctbridgt  Ludford  should  live,  once  in  three  LuproRD 

•*  weeks,  if  the  same  should  be  demanded^  or  otherwise,  as    g^^^ 

^  the  eools,  cobbles,  and  slack  in  the  said  indenture  after 

••  mentioned,  should  be  sold  and  disposed  of  at  the  will,  and 

*•  tspoA  the  demand,  of  the  said  John  Bracebridge  Ludford 

"^  and  his  assigns  during  his  lifetime,  and  after  his  dect- ase 

••  in  like  manner  for  the  remainder  of  the  said  terms  to  the 

•*  said  yohn  Ludford^  his  heirs  and  assigns,  the  sum  of  one 

"  shilling  and^  six  pence  as  a  mine-ifent  for  each  and  every 

**  load  of  coals  that  should  be  gotten  and  sold,  or  converted 

•*  into  coaks  and  so  sold  upon  or  within  the  said  premises  2 

"  AiTD  ALSO  yielding  and  paying  yearly  and  every  year,  l^c. 

**  over  and  above  the  said  mine^rent  of  1*.  6^.  the  same  pro- 

•*  portionid)le  yearly  rents  or  sums  of  money,  which  the  se- 

•*  vend  tenants  or  occupiers  of  the  said  several  (arms  and 

•*  enclosed  lands  then  did  or  should  pay  during  the  terms  by 

•*  the  said  indenture  granted,  for  all  such    parts  of  the  said 

•*  tfiarms  and  lands  as  the  said  John  Barber  should  find  ne- 

•*  ceflsary  to  make  use  of  for  the  better  and  more  effectually 

^  getting  and  vending  the  said  coals,  &fc.  dur4Dg  so  long  time 

*  as  the  said  jfohn  Barber^  his  executors,  administrators,  and 

••  arraigns,  should  occupy  the  same,  for  the  purpose  before 

•*  mentioned."     Then  followed  an  express  covenant  from  the 

leoee,   his  executors,  administrators,  and  assigns,    for  the 

Myment  of  the  rents.     Then  it  sated  a  covenant  by  the  de- 

tendant,  **  That  he  woukl  work  the  said  colliery  in  such  a 

••  nmnner  as  in  all  events  to  get,  sell,  and  p  »y  rent  for,  at 

^  leaat  1000  loads  of  coal  in  each  and  every  vear  during  the 

*^  said  terms ;  or  in  default  of  so  getting  and  selling  1000  loads 

**iii^ach  year,  should  and  would  pay  unto  the  said  jfobn 

**  Bracebridge  Ludford  and  his  assigns,  for  so  many  years  of 

^  the  said  terms  as  he  should  happen  to  live,  and  after  his 

^  decease,  to  the  said  yohn  LudfardBxxA  his  assigns,  so  much 

^  money  as  together  with  the  mine-rent  of  U,  6d.  per  load 

^  <hotild  make  up  the  full  sum  of  TSL  a  year,  for  each  and 

**  every  year  ;  the  first  of  such  payments  of  75l.  per  annum 

<*  oertain  tent  to  commence  from  such  time  as  the  sale  of 

•*  the  dry  seVen  foot  coals  in   Thomas  Atkins*^  [one  of  the 

«•  tenants]  ground  should  cease  to  produce  100/.  pet  annum^ 

^  purauant  to  an  agreement   made  between  the  said  John 

•*  Bracebridgt  Ludford  and  the  said  defendant,  dated,  £sPc« 

^  By  virtue  of  which  said  demise  the  said  defendant  after- 

••  wards^  to  iv!t^    on  31st  of  Jamiary^  in.  the  year  afore- 

*'  said, 
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1786.  ^^  said,  entered,  £sPc.  and  was  and  still  is  possessed  tbereoJ^ 
t— y— J  "  That  the  said  JoSn  Bracebridge  Ijufford  sSttrwzxd^j  to  wity 
LuDFORD  t^onthe  Isi  March  1776^  sit  Nuneaton  zforemd^  died  so  seia* 
BaI^er  "  ^^  °^  ^^^  *^^^  premises  in  his  demesne  as  of  freehold,  for 
'  *  **  the  term  of  his  life,  and  that  he^  the  said  John  Lu^ard^ 
**  after  he  attained  his  age  of  21  years ^  to  tuit^  on  the  1st  Febru* 
**  artf  1779,  at^  &fc.  did  duly  execute  and  confirm  the  said  lease 
^^for  the  remainder  of  the  said  term  then  to  come  and  unexpired 
**  in  the  said  demised  premises  to  the  said  John  Barber^ 
<^  That  after  the  making  of  the  said  indenture,  and  after  the 
**  death  of  the'said  John  Bracebridge  Ludford^  to  w/V,  on  the 
^'^  Z&  December  17 9lOt  and  on  divers  other  days  and  times 
"  between  that  day  and  the  Ist  of  June  1784,  the  defcn. 
^^  dant  did  get  and  sell  upon  the  said  demised  premises  a 
**  large  quantity,  to  wity  20,000  loads  of  coals,  and  also  did 
"  get  anii  convert  into  coak,  and  so  sell,  another  large  quan. 
**  tity,  to  wity  other  20,000  loads  of  coala.  upon  the  said 
"  premises,  and  by  reason  ihereof  the  said  defendant  then 
**  and  there  became  liable  to  pay  to  the  plaintiflf  the  sum  of 
"  3000/.  being  at  and  after  the  rate  of  1*.  6d.  for  every  such 
^*  load  of  coals,  &fc. ;  yet  that  the  defendant  haih  not 
"paid,  &fc. 

**  And  further,  that  since  the  death  of  the  said  jfohn  Brace* 
"  bridge  Ludford^  to  wit^  in  the  12th  year  of  the  said  term^ 
*'  commencing  from  the  29th  September  1780,  and  ending  on 
**  the  29th  September  1781,  the  said  defendant  ^/V/ no^  work 
"  the  said  colliery  in  such  manner  as  to  get,  sell,  or  pay  rent 
**  for  1000  loads  of  coals,  or  any  part  thereof,  in  that  year  ; 
^^  by  reason  whereof  the  defendant  became  liable  to  pa>  to 
"  the  plaintiff  the  further  sum  of  75L  isfc.  yet  the  defendant 
*'  hath  not  paid,  fc?f." 

It  then  stated  a  similar  breach  for  non-payment  of  75L  £5?c. 
"  from  29th  September  1781,  to  29th  September  1782. 

A  similar  breach  for  non-payment  of  7SL  b?c»  from  29th 
September  1782,  to  29th  September  1783, 

Thcrn  it  stated  that  *^  after  the  making  of  the  said  inden- 
"  ture,  towity  on  the  «9ih  September  1780,  the  sale  of  the 
"  dry  seven  foot  coal  in  the  said  Thomas  Atkinses  grounds  in 
*^  the  said  indenture  mentioned,  did  cease  to  produce  100/.  a 
**  year  ;  by  reason  whereof,  &?c.  the  certain  rent  of  7SLper 
"  annum  became  due  and  payable,  &Pc.  and  that  225A  of  the 
**  said  certain  rent  of  7SL  per  annum  for  three  years,  ending 
'^  on  the  25th  March  1784,  became  due  and  payable  to  the 
**  said  plaintiff  for  the  said  demised  premises  ;  yet'that  he 
**  hath  not  paid,  &f  c." 

Pleas, 
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Plia9,  bo  rent  in  arrear^  to  each  of  the  five  breaches.  1786. 

6di,  And  for  further  pita,  6fc.  "  As  to  all  the  said  suppo*   V    y.    ; 
*^Md  breaches  of  covenant  the  defendant  Miys  that  the  said  Lvoroao 
"  plaioti£f   ought    not   to   have  or   maintain   his    aforesaid    ^**'^ 
**  action  against  hin),  because  he  saith  that  the  said  John  Lud* 
^ forded  not  at  the  time  of  making  the  lease  in  the  declaration 
"  mentioned  by  the  said  J.  B.  Ludford^  nor  at  any  time  during 
^^  his  life-time,  nor  for  a  long  time^  to  wit,  the  spare  of  two 
**  yenrs  after  his  death,  execute  the  said  lease  ;  and  that  upon 
**  the  death  of  the  said  J,  B.  Ludford  the  said  lease  and  demise 
^dtd,  before  any  of  the  rent  or  money  in  the  said  declaration 
^^  mentioned  became  due  or  payable,  to  wit,  on  the  said  1st  day 
*'  of  March  in  the  said  year  1776,  when  the  said  J •  B*  Ludford 
^iodiedj  cease  and  determine,  &c." 

7th,  ^  As  to  ail  the  money  in  and  by  the  said  tleclaralion 
^alledged  to  be  due  before  and  on  the  second  of  December 
**  in  the  2l8t  year  of  his  present  Majesty,  the  defendant  pleads 
"genemlly  that  he  became  a  bankrupt  on  2d  December,  and 
**  that  the  cause  of  action  in  respect  of  such  money  accrued 
•*  before,  &fc." 

8th,  **  As  to  so  much  of  the  rent  and  money  mentioned  in 
**  the  several  breaches  of  covesant  in  the  said  declaration  as- 
^'ligiied,  and  which  by  the  said  declaration  are  supposed  to 
"^  have  become  due  to  the  said  plaindfT,  he  *he  said  defendant 
**uy8  that  the  said  plaintiff  ought  not  to  have  his  aforesaid 
'^acttoQ  thereof  maintained  against  him,  because  he  says 
''that be  the  said  defendant,  after  the  making  of  the  said 
^  indcotore  in  the  said  declaration  mentioned,  and  before 
^  the  exhibiting  of  the  bill,  i^c.  to  wit,  on  the  1st  day  of 
^October  1779,  and  from  thence  until  the  day  of  suing  out 
''the  commission  of  bankrupt  hereafter  mentioned,  was  a 
**  trader  within  the  intent  and  meaning  of  the  several  sta- 
^tutes  made  and  then  in  force  agninst  bankrupts,  to  7vit,  a 
^  mioer,  dealer  in  coals,  £sPc.  and  during  all  that  time  there 
^  sought  his  livelihood  and  way  of  living  by  bu)  ing  and 
^temog  :  and  the  said  defendant  so  being  such  trader,  bfr. 
^  afterwards,  and  before  any  of  the  said  rent  or  money  be- 
**  came  due  and  payable,  to  wit,  on  the  2d  of  December  in 
*'the  2tst  year  aforesaid,  became  and  was  indebted  to  one 
'^  Sraham  Bracebridge  in  lOOL  for  money  lent,  &fr.  and  be- 
'*iag80  indebted,  &c.  became  a  bankrupt  winhin  the  intent 
•*  and  meaning  of  the  statutes  against  bankrupts.  That  the 
'*wid  Abraham  Bracebridge,  on  the  2d  of  December  in  the 
"^  2l8t  year  aforesaid,  petitioned  the  Lord  Chancellor  for  a 
^commission  of  bankrupt  against  the  defendant;  that  on 
^  the  said  petition  being  exhibited,  afterwards  and  before 

**  any 
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If 86.  *\My  of  the  hams  of  money  in  the  breaches  as8l]gMd  be* 
I— y— ^  **  came  due,  and  before  any  bt*each  of  the  covenant  afore- 
I^uBroKD  **  said,  $9  wit^  on  the  3d  of  December  in  the  21st  year  a- 
^aiaimt  u  foresaid,  a  commission  issued,  &?c.  That  on  the  6th  day 
•*  of  December  in  the  21siyear  aforesaid,  the  commissioners 
^^  named  in  the  said  commission  of  bankrupt  duly  adjudged 
"  and  declared  the  defendant  to  have  been  and  become  on 
**  the  day  of  issuing  the  said  commission  and  then  to  be,  a 
**  bankrupt,  £sft\  And  afterwards  and  before  any  of  the 
**  sums  ot  money  in  the  said  breaches  assigned,  or  any  part 
**  thereof,  became  due,  to  wit^  on  the  6th  of  December  in 
**  the  year  1780,  the  said  commissioners  bargained,  sold, 
**  disposed,  and  set  over,  (among  other  things)  the  said  in- 
'  **  denture  of  lease  in  the  said  declaration  mentioned,  and  all 
**  the  estate  and  interest  of  the  said  defendant  of,  in,  and  to, 
**  the  same,  and  of,  in,  and  to,  the  premises  thereby  dcmi- 
**  sed  unto  one  David  Cadell  and  his  assigns,  in  trust  for  the 
**  creditors  of  the  said  defendant ;  by  virtue  of  which  said 
**  assignment  all  the  estate  and  interest  of  the  said  defend- 
**  ant,  iifc.  became  and  was  vested  in  the  said  David  Ca* 
**  dell^  and  he  then  and  there  became  possessed  of  the  said 
**  demised  premises,  and  continued  so  thereof  possessed  till 
**  the  14th  day  of  March  1781  :  And  that  afterwards,  to 
**  wit^  on  the  said  14th  day  o£  March  1781,  the  said  defend- 
**  ant  then  remaining  and  continuing  a  bankrupt  as  aforesaid, 
**  the  said  David  Cadell  VLnd  the  said  commissioners  bargain- 
**  ed,  disposed,  assigned,  and  set  over,  (among  other  things,) 
^  the  said  indenture  of  lease,  and  all  the  estate  and  interest 
**  of  the  said  defendant,  of,  in,  and  to,  the  same,  to  the 
**  said  Abraham  Bracebridge  and  William  Greaves^  (^hey,  the 
**  said  J.  Bracebridge  and  W.  Greaves^  being  diuy  chosea 
**  assignees  of  the  debts,  credits,  £5fr.  of  the  said  defend- 
**  ant,y  for  the  residue  of  the  said  term  ;  by  virtue  of  which 
*^  said  assignment  all  the  estate,  interest,  Csfc.  of  the  said 
^  defendant  of  and  in  the  said  indenture  of  lease,  and  of, 
•*  in,  and  to,  the  premises  therein  demised,  became  and 
**  was  vested  in  the  said  A  Bracebridge  and  W.  Greaves^  and 
"  the  same  from  thenre  hitherto  hath  been  and  still  is  vested 
•*  in  Ihem  the  said  A  Bracebridge  and  W,  Greaves^  the  said 
"  ymmission  still  remaining  in  full  force,  ^c.  And  Acy 
**  then  and  there  became  and  were,  and  from  thence  hithetto 
*^  have  been,  possessed  of  and  in  the  said  demised  premi- 
ses, 6fc.  (a).'* 

Replication 


ift , 


(a)  It  was  not  meattoned  in  the  plesdings  tb«t  the  defendant  htd  obtained 
hit  certificate^ 
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Hepiication  to  the  Ist,  2d,  3d,  4th,  5th,  and  7th  pleas ;  ir«6. 
aod  issues  thereon.  General  demurrer  to  the  6th  and  8th  ^'-^t^ 
pleas;  and  joinder  in  demurrer.  Ludfoao 

This  was  argued  last  Mchaelmas  Term,  by    Wood  in  sup-   ^i*^^^ 
port  of  the  demurrer,  and  A/ar^on  against  it;  and  now  on      ^***** 
this  day  by  Baiguy  for  the  demurrer :    WiUon  was  to  have  ar* 
gued  on  the  other  side^  but  was  stopped  by  the  Court. 

Fortheplaintiflfit  was  contended,  as  to  the  6th  plea,  that 
{be  defendant  is  estopped  by  his  indenture  from  pleading 
foch  a  plea  ;  because  it  is  averring  a  fact  contrary  to  the  in«* 
denture  It  might  have  been  difterent  perhaps  if  it  had  been 
by  dee^;  ^11.  A  party  is  estopped  by  the  date  of  his  inden^ 
turesf  ouch  as  he  is  with  respect  to  the  estate  of  the  lessor* 
This  uase,  on  the  face  of  it,  imports  to  be  a  lease  from  a 
tenant  for  life,  and  him  in  reversion ;  and  the  defendant, 
having  executed  it,  cannot  now  be  permitted  to  contradict 
d)e  bdenture,  and  to  allege  that  the  lease  was  not  execu- 
ted as  it  imports  to  be.  1  Leon.  156.  1  RoL  Abr.  173.  3 
Inn.  203, 

But  supposing  he  is  not  estopped,  there  is  no  fact  intro* 
doced  into  this  plea  to  shew  the  date  of  the  lease  material. 
The  material  fact  here  is,  whether  there  be  any  rent  in  izr- 
rear  or  not.  If  it  had  been  averred  that  the  rent  became  due 
before  the  execution  by  Ludford  the  son,  that  might  have 
been  such  a  material  fact  as  to  have  induced  an  enquiry  into 
the  date  of  the  lease.  This  lease  before  the  execution  and 
confirmation  by  the  plaintiff  was  only  voidable,  not  absolutely 
void:  from  the  moment  the  son  executed  the  lease,  it  be- 
come a  valid  one ;  and  the  breaches  are  not  assigned  till  a 
time  subsequent  to  the  execution  of  the  lease  by  the  reversi* 
oner.  So  that,  whether  the  lessee  be  estopped  or  not  by  the 
date  ci  the  deed,  it  makes  no  difference  ;  for  there  was  a 
Tididand  subsisting  lease  between  the  parties  at  the  time  the 
rent  accrued  ;  and  the  6th  plea  is  no  bar  to  the  plaintiff's 
demand. 

As  to  the  8th  plea,  the  circumstance  disclosed  by  this  plea 
neither  extinguish,  nor  transfer,  this  debt.  The  defendant 
has  not  pleaded  his  certificate,  and  of  course  no  advantage 
which  he  might  derive  from  that  can  be  taken  here.  This 
plea  is  founded  on  this  reason,  that  the  lessee  is  become  a 
bankrupt,  and  by  law  his  estate  is  transferred  to  the  assig^es. 
But  there  is  a  distinction  between  an  action  of  debt  and  an 
sKiion  of  covenant.  In  an  action  of  debt  (a),  as  in  Wadham  • 
tad  Marhwe^  (which  was  brought  on  an  im{died  covenant 

in 

(a)  mcb,  ^  G.3.M.  JL 
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If  86.  in  law,  the  reddendum^)  where  the  bankrupt  pleaded  his  ba^L*- 
^-«>^y— ^  ruptcy,  the  assignment  by  the  commissioners  to  the  assig. 
LuDPORD  nees,  and  his  certificate,  the  court  held  that  an  action  of  debt 
BarbT  ^^  ^^*^  reddendum  against  a  lessee  whose  estate  had  been  trans- 
ferred by  law  to  an  assignee,  could  not  be  maintained*  And 
it  is  clear  in  Marsh  and  Brace  (a)  that,  after  the  lessor  had 
assented  to  an  assignment,  no  action  of  debt  could  be  brought. 
The  case  of  Wadham  and  Marlowe  went  on  an  acceptance  in 
ktWy  because  every  man's  assent  is  virtually  included  in  an 
act  of  parliament  :  but  that  was  decided  solely  on  the  nature 
of  an  action  of  deiftj  which  arises  out  of  the  perception  of 
the  rents  and  profits.  For  on  an  express  covenant  to  pay  rent, 
covenant  lies  against  the  lessee  for  rent  a^rear  after  his  as- 
signment {b).  And  in  Barnard  versus  Gcdscuil  (c)  it  was 
determined  that  an  action  would  lie  against  the  lessee  on  aa 
express  covenant  to  repair,  after  an  assignment  by  him,  and 
acceptance  by  the  lessor.  In  the  case  of  express  cove* 
nants,  the  lessor  has  his  election  which  of  the  two  he  will 
sue,  either  the  lessee  or  the  assignee  ;  for  the  lessee  expressly 
covenants  for  himself  and  his  ast^igns. 

The  distinction  between  actions  of  debt  and  covenant  i•^ 
well  taken,  and  recognized  in  1  Saund,  'ZZ7* 

As  therefore  it  is  clear  that  a  lessee  cannot  by  hlf  own  act 
discharge  himself  from  his  express  covenant,  the  quistioa 
here  is,  whether  the  present  defendant  can  discharge  himself 
from  his  express  covenant  by  an  act  of  bankruptcy*  rWia 
depends  partly  on  his  own  act  and  partly  on  the  opt- ration  of 
law  ;  his  tniding  and  becoming  a  bankrupt  were  hi">  owa 
acts ;  but  the  transferring  of  the  estate  was  the  act  of  law« 
Now  his  becoming  a  bankrupt  almost  amounts  to  a  crime, 
and  therefore  should  not  operate  so  as  to  discharge  him  frooEi 
his  covenant.  He  may  perhaps  be  di«%charged  by  evictic^ 
where  another  person  has  a  better  right  ;  because  thai  arises 
from  the  lessor's  defect,  of  title-  But  the  cases  of  Mayor  ▼• 
Steward  {d)^  and  Cotterelv,  Hooke  ^e)  (which  were  on  coll%^ 
teral  covenants,)  shew,  that  though  the  means  of  fulfilling 
the  contract  were  taken  away  from  the  party,  he  was  still  iiai* 
ble  on  his  express  covenant. 

However,  if  there  be  any  doubt  on  this  point,  the  case  of 
Hornby  v.  Houlditch  is  decisive.  That  was  an  action  of  go* 
ventlnt  in  Mich.  10  Geo.  2.  B.  JR.  for  rent  due  on  an  indenture 
of  lease  made  to  S.  Houlditch^  the  defendant's  testator,  for 
years.  The  defendant  pleaded  the  statute  7  G.  X*  c%  2d«  ei^ 
titled  *^  An  act  for  raising  money  upon  the  estates  of  die  ^gm^ 

**  veriKN-, 

(a)  C^o,  Jac.  334.  {b)  1  Sjd.  447,  (c)  Chj.  yac,  309.  {d)  4  Burr. 
^9.  (<?)  Dov^.97. 
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^  fjfdvemor,  directors,  &Pc.  of  the  South  Sea  Company,  £sPc/*     ir86. 
And  that  her  said  testator  was  one  of  the  directors,  and    ^-  v** 
therein  named,  and  was  thereby  acquitted  and  discharged  of  Ludforo 
tfid  from  the  payment  of  all  rent  due  on  the  said  lease  \  to     *^^^ 
which  the  plaintiflf  demurred.     On  the  first  argument,  Lord 
Hardwicke  (a)  gave  a  very  strong  opinion  in  favour  of  the 
pl^miff.     The  three  other  judges  agreed  with  him,  but  as  it 
was  a  case  of  great  consequence,  it  was  adjourned.     After* 
wards  it  was  argued  a  second  time  in  Mich.  11  Geo.  2«  when 
Lord  Ch.  J.  Let  presided  here  ;  and  the  court  (b}  being  una* 
Vol.  L  O  i^imously 

(j)  Ld.  Mkrdmchf  Ch.  j.  Hete  are  two  questions.  Pirst,  whether  this 
CIA  be  c<iiisidered  as  a  debt  ineluded  within  the  act  of  parliament  to  be  claimed 
Aocon^ng  to  the  provisions  of  that  statute  ?  Secondly,  whether  it  be  such  a  debt 
B  that  Che  privity  of  the  estate  and  contract  was  determined  and  discharged  ? 

As  to  tbe  6t«c  I  cannot  conceive  how  rent»  accrued  since  the  sutotci  can  be 
SQCfa  m  cMk  or  claim  as  could  be  satisfied  under  the  statute.  Ld.  Macclesfield 
was  of  opinion  in  the  cake  cited  that  it  did  not  discharge  the  person :  but  tb^ 
lesson  of  (fiasoiving  the  injunction  wa%  because,  if  by  the  statute  the  person 
wcreifiscbafgedt  he  might  plead  the  statute  in  bar  at  law.  What  were  the  ere- 
ftors  enabled  to  claim  by  the  statntei  and  what  claims  are  the  trustees  to  allow  I 
Debts  mt  that  time  become  due  and  subsisting ;  or  money  due  upon  bonds  at  a 
fonre  day ;  for  that  Is  a  debiutni  in  pr^ttenti,  tohendkm  infitturo  >  but  here  was 
so  debt  subsisting  at  the  time.  The  directors  are  in  the  same  situation  in  which 
banicraiics  were  before  6  Q,  1.  c.  33.  and  5  (r.  3.  c.  30 ;  for  before  these  statutes 
their  persons  remained  liable.  So  before  7  G*\.  c  31,  creditors  whose  debts 
veic  not  become  payable  before  the  party  became  bankrupt,  were  not  entitled 
to  a  rateable  pan  of  the  bankrupt's  estate  i  and  consequently  the  bankrufit  was 
never  dtaduufged  as  to  them,  but  afterwards  remained  liable. 

Aa  CO  the  second  point*  It  is  a  role  that  private  acts  of  parliament  introduc* 
cd  only  for  the  settlement  of  particular  estates  ought  to  be  considered  only  as 
qmnH^i  cooveyanees,  and  directed  by  the  same  niles  of  law  ;  and  therefore 
fiBint  be  taken  to  extend  as  a  discharge  of  any  person's  right  not  mentioned  in 
the  i^»  1  VckL  176.  But  every  person  is  considered^  as  assenting  to  a  public 
ftt,  and  tbeiefbre  the  plaintiff  in  this  case  must  be  considered  as  assenting  to  the 
awTjLiiiiKnr  of  the  term  to  the  tnutees  according  to  the  provisions  of  the  statme, 
Xhe  net  bf  pariiament  vests «ll  the  estates,  fee.  of  the  governors  snd  directors 
aC  the  S<mih  Sea  Company  in  certain  trustees.  But  what  is  there  here  to  dis« 
«lMng^  the  privity  of  contract  or  estate  between  the  lessor  and  lessee  ?  Or  what 
I  there  to  diachaige  an  express  covenant  ?  But  it  is  said  that  by  an  express  pro<* 
I  of  the  statute  5000/.  is  left  to  HauUUtch  for  the  subsistence  of  himself  and 
r ;  which  is  mteriy  impossible,  if  he  still  remain  'liable  to  answer  all  debt« 
and  deonods ;  and  therefore  to  entitle  him  to  this  benefit  it  must  be  intended^ 
bf  a  necessary  implication*  that  the  statute  has  discharged  all  debts  and  demands  i 
die  same  ought  be  said  in  case  of  a  bankrupt,  before  7  (r.  1. ;  for  by  the  4  G.  3. 
fe  9i.  a  bankrupt  is  allowed  S  per  cent,  out  of  his  estate  not  exceeding  dOO/.  and 
lai  notwithstamhng  that  he  remained  liable  to  answer  debts  that  were  not  then 
ItQonie  due.  So  in  the  present  case,  here  is  an  allowance  for  necessary  subsist* 
fjg^ ;  hot  that  does  not  shew  the  intentions  of  the  legislature  to  discharge  from 
itkm  noi  then  tuMUting.  Suppose  the  lessor  had  joined  in  an  assignment  of  the 
mm,  would  that  have  discharged  the  express  covenant  ?  It  woukl  anuMint  to  no 
Mpce  dMa  a  confirmation ;  so  that  in  the  present  case,  although  the  plaintiff  ia 
(onsidnad  as  assenting  to  the  as^gnment,  yet  it  is  impossible  to  pot  such  a  coo* 
suauivc  sense  upon  tbe  net  of  paiiiament,  as  to  extend  it  to  discharge  an  exhres% 
MSSfo^iey.  {b)Andr.4Q. 
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1786.     nimously  of  opinion  that  this  act  could  not  be  comidered  » 

^■*^  -»    a  discharge  or  acquittal  of  the  original  lessee,  gave  judgment 

LurroRo  for  the  plaintiff. 

agaimt        Yjjjj  ^^gg  \j^  Andrews  was  not  taken  notice  of  in  Wadham 

^*'***  and  Marlow;  because  the  latter  was  an  action  of  deht^  and 

the  former  of  covenant.     An  action  of  debt  is  founded  not 

simply  on  the  demise,  but  on  the  subsequent  enjoyment. 

If  the  court  should  decide  that  an  act  of  bankruptcy  will 
discharge  the  bankrupt  from  his  express  covenant,  it  will  open 
a  door  to  fraud,  and  the  most  mischievous  consequences ;  fot 
a  man  may  fraudulently  commit  an  act  of  bankruptcy,  and 
get  assignees  appointed,  who  may  assign  the  lease  to  a  beg* 
gar,  and  by  those  means  deprive  the  lessor  of  all  remedy  on 
the  lease  ;  since  it  is  clear  that  the  assignee  is  only  liable  dur- 
ing the  time  he  has  the  estate. 

For  the  defendant  it  was  insisted  that,  as  the  plaintiff  had 
demurred  to  the  defendant's  plea,  he  had  a  right  to  take  every 
advantage  of  the  declaration ;  which  was  open  to  two  excep* 
tions* 

Ist^  The  declaration  states  that  **  before,  and  at  the  time  of 
**  making  the  indenture,  one  yohn  Bracebridge  Ludford  and 
**  the  plamtiflf  were  respectively  seised  of  the  premises  there- 
**  in  described,  to  wity  the  said  yohn  Bracebridge  Ludford  m 
*'  his  dt^mesne  as  of  freehold  for  the  term  of  his  life,  and  the 
**  plaintiff  of  the  reversion  thereof  expectant  on  the  determi- 
*^  nation,  &'c./  and  being  so  respectively  seised,  demised|^ 
6?c.     This  is  bad  in  point  of  law  {a)  6  Co.  14.  b. 

2dlyy  The  covenant  is  that  the  defendant  shall  pay  foiT 
every  load  of  coals  1.9.  6d.  to  the  landlord ;  and  that  if  he  do 
not  in  any  one  year  dig  1000  loads  of  coals,  he  shall  pay  TSi^ 
pm  annum  certain.  Here  the  first  breach  is^br  digging  lOOO 
loads /?fr  annum^  and  not  paying  U.  6d.  per  load.  And  the 
four  subsequent  breaches  go  for  75i.  per  armum^  for  not  iUg^ 
ging  1000  loads  in  each  year.  Therefore  the  indenture 
should  have  been  set  out  a  second  time,  before  the  four  last 
breaches  were  assigned,  that  it  might  not  appear  to  be  incon* 
sistent. 

In  support  of  the  sixth  plea.  It  appears  on  the  record 
that  John  Bracebridge  Ludford  was  tenant  for  life,  and  dmt 
the  plaintiff  was  the  reversioner.  This  is  admitted  by  the 
demurrer.  Then  the  declaration  states  that  John  Bracebruhte 
Ludford  died  on  the  1st  March  1776,  and  that  the  plainnff 
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aficrhe  attained  his  age  of  21  years,  to  wit^  on  the   1st  Fe-     1786. 
hrtainf  1779,  executed  the  lease ;  consequently  th.it  the  lease    ^— y— ' 
was  not  executed  by  the  plaintiff  till  two  years  after  the  death  Lui^'  '» 
of  die  tenant  for  life  :  so  that  it  appears  on  the  face  of  the    o^  '"**. 
declaration  that  the  lease  was  not  executed  as  it  imports  to     ^**^^' 
be.    Originally  this  was  a  lease  by  the  tenant  for  life :  hut 
this  was  such  a  lease  as  he  had  no  right  to  grant ;  for  he 
could  only  grant  a  lease  for  his  own  life  ;  and  the  moment  he 
died,  the  lease  was  at  an  end. 

With  respect  to  the  8th  plea ;  The  bankrupt  laws  were 
|)ft8icd  for  the  benefit  of  creditors  in  general.  They  were 
intended  for  the  punishment  of  dishonest  bankrupts,  and  for 
die  advantage  of  honest  ones.  The  case  (a)  of  one  of  the 
directcMTs  of  the  South  Sea  Company  was  a  case  of  great 
fraud ;  and  the  act  of  the  7  G«  1.  was  passed  as  a  punishment 
on  them« 

The  case  of  Mayor  and  Steward  was  determined  against 
the  bankrupt,  because  it  was  on  a  collateral  covenant.  Here 
bodi  the  i^riyitY  of  estate  and  of  contract  is  transferred  by 
hm  {o  the  assignees. 

Lord  Man8FI|&ld,  Ch«  J,  There  ought  to  have  been  a 
f€*«xecutioB  by  the  lessee  after  the  father's  death  (^).  This 
kase  is  so  far  void,  that  the  plaintiff  need  not  have  given  no- 
nce in  ejectment  against  the  defendant. 

BoLLER,  ft  The  cases  in  Saunders  and  Cron  Jac.  are 
good  law,  but  they  are  not  applicable  here.  The  question 
is  on  the  8th  plea,  what  is  the  effect  of  the  assignment  under 
die  commission  of  bankrupt  as  to  the  contract  itself?  And 
this  was  one  of  the  points  on  which  Wadham  and  Marhtu^ 
went. 

Bat  on  the  pther  ground  it  is  clear ;  for  the  lease  is  absf>- 
lately  void.  The  court  cannot  go  on  the  doctrine  of  estoppel 
m  this  case,  because  it  is  admitted  by  the  plaintiff's  own 
shewing  on  these  pleadings  that  the  plaintiff  did  not  execute 
tfli  two  years  after  the  death  of  the  tenant  for  life.  Here  J. 
was  tenant  for  life,  and  J3.  the  reversioner ;  J,  only  executed 
a  lease,  in  which  they  were  both  named ;  therefore  on  >/.'s 
death,  it  was  totally  void.  Then  it  must  be  contended  for 
the  plaintiff,  that,  if  B»  executed  it  any  time  afterwards,  k 
'Should  bind  the  lessee.  But  the  reversioner  can  never  set  up 
8Qch  lease  against  the  lessee,  for  it  is  not  his  covenant. 

Judgment  for  die  defendant  (c). 

fM)  dndr.  40.  (  hj  Vid,  Cp.  Ut.  230.  b.  n.  1.  231.  a.  Cowp,  201. 482,. 

^Qw^/.  53.        {ej  Vic!  Auriol  v.  MilU  in  error,  pott.  4  vol.  94:. 
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Sattminjt,  The  KING  a^ainJ9i  The  Inhabiunts  of  HODNKTT* 

yan.  2aih.  ^ 

Bastards  are  T^ Y  an  order  of  two  justices,  the  pliuper  Mary  Miltf^  and 

within  the    J|3  Jnne  her  infant  daughter,  were  removed  from  the  parish 

"h^maf  ^^  ^^  Stanton  upon  Hine  Heath  in  the  county  of  Salop  to  the  pai- 

fiagTact,     ^'®^  of  Hodnett  in  the  said  county  :  and  on  an  appeal  to  the 

26  Gto,  3.  c  sessions  the  order  was  confirmed  ;  subject  Co  the  opinion  of 

33.  which     the  court  of  King^s  Bench  on  the  f(«llowing  case. 

wSent  of  *      "  Mary  Miles  ^  an  illegitimate  child,  was  bom  in  the  parish 

the  father,    ^^  of  Hodnett.    On  the  10th  of  Jantuiry  1782,  she,  being  then 

guardian,  or«^  under  21  years  of  age^  was  married  to  Richard  Teece^  who 

motheri  to    u  ^j^g  ^oru  ',„  the  parish  of  Stanton  upon  Hine  Heathy  and  who 

age  of  per.   ^  ^^^  ^^^  ^^^^  under  21  years  of  afi^e,  and  illegitimate^  ms 

tons  under    *^  appeared  by  the  several  registers  of  their  baptism,  and  the 

a^e,who      u  evidence  of  the  mother  of  the  said  Mary  Mile^.     The  pu- 

Ji'^"*^  "*''**  tative  father  of  Richard  Teece  died  in  1779;  and  his  nao- 

b»nnt,  '      ^*  ther  died  in  1764*     1  he  putative  father  of  Mary  MUtm 

^^  died  several  years  previous  to  her  marriage ;  and  her  moi^ 

♦*  ther  in  the  year  1772  married  Riohard  Lowe^  who,  as  well 

^^  as  his  wife,  is  still  living.     Neither  Richard  Teece  the  has- 

^^  band,  nor  Mary  Miles  the  wife,  had  ever  any  guardian  or 

^^  guardians  appointed  for  either  of  them,  nor  was  any  consent 

^^  given  to  their  marriage  by  any  person  acting  ill  that  charac- 

^  ter,  or  by  the  parent  or  parents  on  either  side.   No  witnesses 

^  appeared  on  procuring  the  licence  from  the  surrogate,  de- 

^^  posing  to  the  consent  of  the  parents  or  guardians  on  either 

^  side  having  been  obtained,  or  that  the  parties  to  be  married 

*'  were  of  the  age  of  consent ;  but  the  person,  who  applied 

*^  for  a  licence,  being  the  said  Richard  Teece^  swore  that  th^ 

**  parties  were  both  of  age,'* 

The  question  for  the  opinion  of  the  Cotut  turns  on  the  va» 
lidity  of  this  marriage. 

Leucester^  ii\  support  of  the  order,  maintained  that  the 
marnaffe  act  2k>  Geo.  2.  c.  33.  extended  to  illegitimate  chik 
dren ;  for  they  were  within,  the  mischief  intended  to  be  re* 
medied  by  the  act,  which  was  passed  for  the  purpose  of  pre- 
venting clandestine  marriages :  and  if  so^  the  marriage  was 
void  to  all  intents  and  purposes  whatsoever  by  the  eleventh 
section. 

If  one  part  of  this  act  extended  to  illegitimate  children^ 
the  whole  did*     By  the  16th  section,  persons  convicted  of 
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makiog  a  false  entry  of  a  marriage  in  the  register  book,  or     1786. 
of  forging  such  entry,  were   guilty  of  felony  ;  but  it  could    V— y — t 
not  be  contended  that  it  would  not  be  felony  to  make  a  false  The  King 
cDtiyin  the  register  of  a  marriage,  where  one  of  the /parties    ^•S'^^ 
was  illegitimate*     That  this  act,  being  a  general  one,  ex*     *^^^^  ^  ' 
tended  to  all  persons,  unless  those  who  were  particularly  ex-  HoisiimTT. 
cepted;  as  in  the  17th  section,  which  excepted  the   Royal 
Family;  and  the  I8th,  where  there  was  a  further  exception, 
as  to  Jews,  Quakers,  and  marriages  out  of  the  kingdom. 
So  that  it  was  clear  that  wherever  the  Legislature  intended  to 
make  exceptions  to  the  general  law,  they  had  expressly  done 
iu    There  was  not  therefore  any  pretence  for  saying  that  il- 
kgitimate  children  were  not  included  in  the  act.     l*he  only 
reason  which  cQuld  be  suggested  for  such  a  supposition  was 
founded  on  the  old  maxim,  that  a  bastard  is  nullius  JiUus  : 
but  in  point,  of  law  that  maxim  was  not  universally  true,  for 
if  it  were,  a  bastard  might  marry  his  own  mother,  which 
couU  never  be  allowed,     l   Ld.  Ray>  68.  Haines  v.  yeffelU 
Tbc  only  way  in  which  it  was  true  was,  that  a  bastard  had 

00  inheriuble  blood ;  Co.  Utt.  123 ;  where  it  was  said  that 
a  bastard  is  queai  uuUius  Jiiius^  because  he  cannot  inherit* 

1  jBbc  Com.  459.  confirmed  the  same  position.  A  father 
has  a  ri^  to  take  his  illegitimate  child  out  of  the  parish* 
1  Vtnlr.  48.  Burweli^B  case.  1  Ventr,  210.  Sherman^s  cslsc. 
1  BurUj  199.  3  Burn^  365.  But  at  all  events  these  parties 
might  have  applied  to  the  court  of  Chancery  to  have  had 
giardians  appointed  for  the  purpose  of  consenting  to  the 
marriage,  as  was  the  usual  practice  in  that  court. 

He  then  cited  the  case  of  The  King  against  the  Inhabitants 
of  Edmonton  in  this  court  (a),  where  the  principal  question 
was,  whether  a  bastard  child  who  married  with  the  consent 
of  tbe  putative  fathor  were  legally  married  i  It  was  contend- 
ed there,  against  the  marriage,  tnat  the  putative  father  was 
Dot  such  an  one  as  was  meant  by  the  act  of  parliament ;  but 
the  court  were  of  a  diflFerent  opinion.  Willesy  J.  in  that  case 
.aid,  that  the  act  of  the  26  Geo*  3.  on  which  the  question 
toroed,  ought  to  have  a  liberal  construction,  and  that  the 
word  lawfil  (as  annexed  to  children)  was  not  in  the  act, 
Mhunst^  J.  thought  the  words  of  the  act  were  complied  with. 
And  BuUer^  J.  relied  chiefly  on  the  case  of  The  Kiw  and 
Cornfortk^  2  Stra.  1162,  where  it  was  held  that  an  illegitimate 
child  was  within  the  statute  4  &f  5  Ph.  Of  M.  c.  8. 
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1786.         Plumer  on  the  same  side  was  stopped  by  the  Court,  wh# 

V»'v^«^   desired  to  hear  the  argument  ^  contra. 

The  KiKo      Bearcroft  and  Syer^  in  support  of  the  rule,  insisted,  that 

Th^YnTb*-^^^'*  ^^*  the   first  time  that  the  question  had  come  directly 

tanu  of  '  before  the  court ;  for,  in  the  case  of  The  King  against  Ld^ 

^ODSLTT.  monton^  the  marriage  was  had  with  the  consent  of  the  puta^ 

tive  father.     And  Mr.  Justice  Builer  expressly  said,  ^  that  it 

^^  was  unnecessary  to  decide  whether  a  putative  father  were 

*^  within  the  act  or  not ;  for  taking  it  either  way,  the  marrl* 

*^  age  was  good :  if  the  consent  of  the  putative  father  were 

**'  necessary,  it  hail  been  obtained ;  if  it  were  not  necess^  ry, 

^^  then  the  marriage   was  good  without."     That  the  maxim 

of  a  bastard^s  being  nuiiius  filius  extetuled  to  this,  that  in 

such  cases  the  relation  of  father  and  child,  did  not  exist  in 

law.     That  there  was  a  further  reason  for  supposing  that  the 

consent  of  a  putative  father  was  not  within  the  provisions  of 

the  act  of  the  26  Geo.  2*  as  it  makes  no  express  mention  of 

it ;  for  the    18  Eliz.  c.  3.  4  2.  and  the    13  &f  14  Car.  2.  c.  12. 

J  19.  have  the  words  **  reputed  fat  her^^  and  ""^  fiutativr  father /** 

which  shewed  that  wherever  the  Legislature  meant  to  speak 

of  illegitimate  fathers,  they  had  made  express  mention  of 

them. 

That  this  act  was  in  restraint  of  the  natural  liberty  of  the 
subject,  and  of  the  common  law,  which  existed  before  the 
passing  of  it.  It  was  a  sacred  principle  not  to  extend  by  con- 
struction any  law  which  restrained  natural  liberty.  T)^  po- 
licy of  this  luw  had  always  been  much  doubted,  for  it  ope* 
rated  in  restraint  of  marriage,  and  so  far  in  restraint  of  po- 
pulation. Th;it  the  parents  spoken  of  in  the  act  could  only 
allude  to  legitimate  ones;  for  the  Uth  section  said  that  the 
marriages  of  minors  (unless  by  banns)  should  be  had  with 
the  consent  of  the  father,  or  it  dead,  of  the  guardian  hv}- 
fully  appointed,  or  in  case  there  be  no  such  guardian,  thea  of 
the  mother,  or  lastly  of  a  guardian  appointed  by  the  court  of 
^  Chancery.     But  the  guardian,  which  the  act  interposed  be- 

tween tile  father  and  the  mother,  did  not  exist  in  the  case  of 
illegitimate  children  ;  £br  no  one  but  a  legitimate  father  could 
;^ppoint  such  a  guardian.  By  the  od  section  of  the  act,  pa- 
rents might  dissent  to  the  publication  of  bunns,  and  prevent 
the  marriage.  Now  the  parents  spoken  of  in  that  section 
were  of  the  same  kind  as  those  mentioned  in  the  other  pstfts 
of  the  the  act :  but  it  could  not  be  contended  that  a  putative 
father  could  come  into  a  church,  and  prohibit  the  publication 
of  such  bunns  ;  for  that  would  be  to  subject  himself  co  eccle- 
siastical censures. 

Besides^ 
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Besides^part  of  this  act  created  a  new  felony,  and  there-     1785* 
fore  it  ought  not  to  be  extended  by  construction  ;  and  yet  if  ^^-^y^-^ 
the  court  should  introduce  a  number  of  new  objects  on  whom  Th«  ki^o 
the  statute  was  to  operate,  it  would  extend  the  felony  ^^n- rpj/**?*??!- 
tfary  to  the  general  rule  in- such  cases.     As  to  the  case  cited  •  ^ntsof 
kotn  Lord  Raymond^  it  did  not  appear  to  ha^e  been  deter-  HoDNBTtv 
amtd ;  and  the  case  of  The  King  and  Cornforth  was  not  ap- 
pKcable  here.     That  was  expressly  determined  on  the  3d 
section  of  the  act,  in  order  to  avoid  this  very  question  :  for    * 
though  the  two  first  sections  of  the  statute  4th  and  5th  PIu 
\$  iLc.%*  did  not  extend  to  illegitimate  parents,  the  3d  sec- 
tion seemed  to   have  been  framed  expressly  for  the  purpose 
of  aroiding  any  distinction  between  legitimate  anc)   illegiti<« 
mate  parents  ;  for  it  has  these   words,  ^  out  of  the  posses- 
**8ion,  and  against  the  will,  of  the  father  or  mother  of  such 
**  child,  or  out  of^  or  from^  the  possession^  and  against  the  wili 
*  f^fiuch  person  or  persons  as  then  shall  happen  to  have^  by  anij 
**  inujui  ways  or  means^  the  order ^  keepings  educatioiiy  or  gO" 
**  vernance^  of  any  such  maiden  or  woman  child.** 

That  it  had  been  determined  (a)  that  a  putative  father  was 
■ot  within  the  meaning  of  the  43  £/i2.  c,  2.  s.  7.  which 
obfigcs  parents  and  children,  &fc.  to  relieve  each  othen 

They  then  cited  Dyer  345,  pi.  4.  6  Co.  77.  a.  and  Free. 
k  Chan.  475. 

Lord  Maksfield^  Ch*  J.  Before  this  act  of  parliament 
poued,  by  the  laws  then  in  being,  if  a  man  and  woman  made 
a  contract  in  private  per  verba  de  presenti^  and  kept  it  a  se- 
cret, and  afterwards  there  was  a  public  marriage  solemtiized' 
by  either  of  them,  and  issue  born  of  that  marriage,  never- 
theless the  private  contract  took  place  of  the  subsequent 
narriage ;  because  the  canon  law  compelled  a  strict  obser- 
vanrc  of  these  contracts^  and  decreed  them  to  be  solemnized 
m  the  face  of  the  church.  Therefore  clandestine  marriages 
were  so  far  to  be  sure  practicable  that  the  courts  would  not 
avoid  the  contract ;  but  still  they  were  contrary  to  law. 

The  law  of  England  executed  by  the  ecclesiastical  courts 
prohibited  it,  and  made  it  unlawful  to  marry  any  person  in 
private ;  so  that  no  clergyman  of  reputation  dared  to  marr}" 
«Dy  person  withbut  either  licence  or  banns.  If  they  married 
wnh  licence,  there  was  an  oath  that  the  parties  were  of  age  j 
w  if  under  age,  that  they  had  the  consent  of  parents  or  guar- 
dians. If  by  banns,  it  was  no  objection  to  the  marriage  that 
the  parties  were  under  age. 

All 

(-)  2  Bvlstr.  844. 
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17B6*         All  odier  marriages  were  illegal;  but  not  being  vacated^ 

^  v-^   the  practice  atill  continued.     Therefore  this  act  was  passed 

The  Ki.vo  in  order  to  prevent  these  illegal  practices,  which  were  become 

Th*inhlbi-*^  very  enormous  that  places  were  set  apart  in  the  Fleet  and 

tantsof    other  prisons  for  the  purpose  of  celebrating  clandestine  nuu*- 

HoDHBTY-  riages.     The  court  of  Chancery,  on  the  ground  of  it's  Ulc^ 

gality,  made  it  a  contempt  of  the  court  to  marry  one  of  Its 

wards  in  this  manner.     They  committed  the  offenders  to  pri« 

son ;  but  that  mode  of  punishment  was  found  ridiculous  and 

ineffectual.     Then  this  act  was  introduced  to  remedy  the 

mischief,  and  in  fact  only  made  that  less  practicable,  which 

was  before  illegal.     So  that  I  cannot  go  into  arguments  on 

the  impolicy  of  the  law ;  and  if  I  could,  it  would  be  sufficient 

to  say  that  several  attempts  have  been  made  to  repeal  this 

law  in  parliament,  where  great  characters  have  taken  the  lead^ 

all  of  which  have  proved  ineffectual. 

Then  the  question  is.  What  is  the  law  I  The  meaning  of 
the  act  is,  that  where  there  is  the  consent  of  a  father  or  guar- 
dian lawfully  appointed,  or  of  a  mother,  or  guardian  appoint- 
ed  by  the  court  of  Chancer}',  the  marriage  shall  be  valid : 
but  here  there  was  no  consent  by  any  one ;  consequently^  in 
my  opinion,  it  is  void  by  the  marriage  act.  There  is  no  rea« 
spn  to  except  illegitimate  children,  for  they  are  within  the 
mischiefs  intended  to  be  remedied  by  the  act. 

AsHHURST,  J«  There  is  no  inconvenience  in  putting  this 
-tonstruction  upon  the  act ;  for  persons  in  this  situation  majr 
marry  by  banns. 
«  BuLLER^  J.  f  agree  with  Mr.  Bearcrofi  that  this  is  the  first 
time  that  this  question  has  come  directly  before  the  court  i 
for  in  The  King  and  Edmonton  it  was  not  necessary  to  de- 
cide it.  And  though  my  brothers  lF/7/^«  and  Anhhurst  gave  a 
direct  opinion  on  the  act,  I  went  on  ihe  other  ground.  Now 
the  objection  to  the  order  of  sessions,  and  in  support  of  this 
marriage,  is,  that  if  the  court  should  determine  that  a  bastard 
is  within  the  act  of  parliament,  we  shall  by  construction  mul- 
tiply the  number  gf  felonies  ;  but  that  is  not  the  case.  There 
are  but  twp  clacvses  which  create  felonies ;  the  first  is  the 
8th  section,  by  which,  ^  If  any  person  shall  solemnize  ma- 
*^  trimony  in  any  other  place  than  a  church  or  public  chapel^ 
^  where  banns  have  been  usually  published,  unless  by  spe- 
*^  cial  licence  from  the  Archbishop  of  Canterbury;  or  shall 
*^  solemnize  matrimony  without  publication  of  banns^  un- 
^^  less  licence  of  marriage  be  fifst  had  and  obtained  from 
^*  £Qme  person  or  persons  having  authority  to  grant  the  same  ; 

"  every 
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^  tftry  person,  knowingly  and  wilfolly  so  oflTending,  and  be-     1766* 
**  iaj*  lawfully  convicted  thereof,  shall  be  adjudged  to  be  guil-    ^*— y-^ 
"  ty  of  felony."     Now  it  cannot  be  material  on  an  indictment  The  Kino 
for  such  an  offence  what  the  condition  of  the  parties  was,  nor  ^^^."Vw 
can  you  enquire  mto  it :  it  is  theyacf  of  celebratmg  the  tnar^    i^ts  of 
fiage  under  such  circumstances  which  constitutes  the  felony.  Hodmbtt^  , 
Again,  by  the  16th  section,  *^  If  any  person  shaU  knowingly 
•^and  wilfully  insert,  or  cause  to  be  inserted,  in  the  register 
**  book  of  such  parish,  is?c.  any  false  entry  of  any  matter  or 
**  tfabg  relating  to  any  marriage,  or  falsely  make,  alter,  forge, 
*or  counterfeit,  or  cause  or  procure  to  be  falsely  made,  £?c, 
**  any  such  entry  in  such  register,  £«fc,  or  falsely  make  ot 
**  procure  to  be  made,  isfc.  any  such  licence  of  marriage, 
•*  6?c.  or  wilfully  destroy  any  such  register  of  marriage,  &c. 
^  the  same  shall  be  guilty  of  felony.^'     It  would  b^  no  answer 
to  a  prosecution  for  such  a  crime  to  say  that  the  parties  were 
bastards,  because  the  fact  of  forging  an  entry  or  licence,  or  of 
destroying  a  register,  is  still  the  same*. 

It  is  not  true  that  the  Court,  in  the  exposition  of  penal 
statutes,  are  to  narrow  the  construction.  We  are  to  look  to 
the  words  in  the  first  instance,  and,  where  they  are  plain,  we 
are  to  decide  on  them.  If  they  be  doubtful,  we  are  then  to 
have  recourse  to  the  subject  matter  ;  but  at  all  events  it  is  only 
%  secondary  rule.  Now  these  words  are  very  general.  The 
act  speaks  of  all  persons,  except  under  particular  circum- 
ftanceH.  Then  does  this  come  within  any  of  these  excepti-* 
ons  ?  If  it  do  not,  it  falls  under  the  general  regulations  esta« 
blisbed  by  the  act.  Besides,  the  rule  that  a  bastard  is  nulHu.t 
fSui  applies  only  to  the  case  of  inheritances  ;  it  was  so  con^ 
lidered  by  LordC^^. 

Both  orders  confirmed* 


The  KING  ajfainst  The  Inhabitants  of  GRESHAM.       Sstwda^ 
^  yon.  *i8ih. 

THIS  was   a  rule  to  shew   cause   why  an  order  of  the  yj^^^  ^y^^ 
court  of  Quarter  Sessions  of  the   city  and  county  of  ^^gr^m. 
fforwich  confirming  an  order  of  two  justices,  by  which  the  siMed  ^n 
pauper  was  removed  from  Beeston  Regis  to  Gfesham  in  Nor-  «^n>ng  »- 
/ott,  should  not  be  quashed.  JSi.  a.,r' 

The  case  stated,  **  That  William   Thbmp^on  the  younger  threw  dowa 
"was,  prior  to  Michaelmas  1780,  a  settled  inhabitant  In  the  his  wages, 
**  parish  of  Greslum  in  Norfolk,  when  at  the  Holt  petty  Ses-  ^^^'|.f^^^ 
Vol.  L  P  sions  ^  and  then 

went  aWSf, 
sad  after  the  expiration  of  nz  days  returned  at  the  matter^t  requeit,  and  served  the  reoiain- 
4cr  of  the  year*  the  absence  was  not  purged  by  the  subseqtietit  rctunu  A  contract*  ono^ 
^i^nolTcd,  cannot  be  set  up  by  a  stibse^ueat  agreement* 
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^^  8|0ns  next  1>efore  that  Michaelmas  he  let  himAelf  for  a  yeat 
"  at  the  wages  of  5Z.  to  Mr.  Cretmer  of  Beeston  Regis  in  the 
**  said  county-  That  he  duly  entered  upon  his  said  service 
"  with  the  said  Mn  Cretmer^  and  continued  therein  for  a- 
^^  bout  a  quarter  of  a  year  ;  aad  ujpon  some  di&pute  betweea 
^^  him  and  his  master,  his  master  tHsisted  upon  tunwig  him 
^S  away^  and  threw  down  15  shiliing^y  which  the  pauper  took  tip 
"  and  went  away  to  his  father's  house  in  Norwich^  where 
^^  he  continued  for  six  days  ;  during  which  time  he  looked 
**  upon  himself  as  a  free  man-  That  the  pauper  then  return^ 
•'  edat  the  request  of  his  master^  and  continued  in  the  service 
^^  to  the  end  of  the  year,  when  his  master  paid  him  45  shil- 
^^  lings,  being  the  remainder  of  his  wages  agreed  for  at  the 
**  Sessions." 

Partridge  against  the  rale  contended  that,  in  order  to  gain 
a  settlement  by  service,  there  must  be  a  continuation  of  the 
service  for  a  year,  not  indeed,  under  the  eye^  but  under  the 
control^  of  the  master  the  whole  time.  Here  there  was  ao  en- 
tire dissolution  of  the  contract  for  a  time,  by  the  servant's 
taking  up  the  money  which  his  master  had  thrown  down,  aiad 
went  away  with  his  consent  :  if  so,  no  subsequent  circufla- 
stances  could  revive  the  former  contract.  It  is  stated  too, 
that  the  pauper  returned  at  the  request  of  the  master,  whick 
proved  that  an  option  was  left  to  the  person  so  requested  4 
and  although  the  servant  did  in  fact  return,  yet  that  could 
not  cure  the  chasm  made  by  the  interruption  of  the  service. 
The  cases  in  which  time  has  been  dispensed  with,  were  ei- 
ther where  there  had  been  an  express  consent  on  the  part  of 
the  master  that  the  servant  should  live  with  some  other  per* 
son  for  a  time,  or  an  implied  one,  where  the  servant  went 
without  the  leave  of  tlie  master  and  returned  again  :  but  in 
this  case  there  wan  a  mutual  consent  to  part. 

In  the  case  of  The  King  and  Caverswall  {a)  it  was  deter-  * 
ipined,  that  no  settlement  was  gained,  because  there  was  a 
chasm  for  a  fortnight*  The  cases  of  The  King  zxld  Ross  (*) 
and  The  King  and  East  Kennet  (c)  decided  also,  that  there 
was  no  settlement  because  there  was  a  dissolution  of  the  con- 
tract. 

Bearer ofi  and  Preston^  contra^  relied  on  the  distinctioii 
between  the  cases  cited  and  the  present.  In  The  King  and. 
Caversxvall  the  servant  was  discharged  with  his  own  consexU 
Here  the  master  insisted  upon  turning  him  away.  In  that  case 
too  the  servant  was  hired  again  for  another  year,,  which  im- 
ported on  the  face  of  it  to  be  a  new  contract.  le  the  pre- 
sent there  was  no  new  contract,  he  continued  serving  for  the 

remainder 

(a)  Burr.  Set.  Ouet  461.     (b)  Sun.  Set.  C^t  688.     <c)  Micb.  26  G.  3. 
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remainder  of  the  year ;  there  was  no  deduction  in  his  wages,     1786. 
anJ  no  additional  service  in  another^year.     The  absence  was    ^»--y — ^ 
purged  by  the   subsequent  consent  of  the  master.  .  In    TA^Thk  Ki  :o 
King  and  Ross  there  was  an  acknowledged  dissolution  by  the  ^.  ^*"''u^- 
act  oi  the  parties  ;  tor  they  attempted  to  cure  it  by  substitu-     ta.iisot 
ting  a  monih  in  the  next  year.     Here  there  was  a  continuation  Orisham. 
of  ihe  service  under  the  original  contract.     The  KiTig  and 
Ea-it  Kennet  also  differed  from  this  ;    there  the  master  and 
servant  parted  by  consent.     In  all  those  cases  both  the  con- 
tracting parties  consented  to  dissolve  the  contract,  which  dis- 
tinguished them  from  the  present  case,  where  the  master  only 
sigtiified  such  his  determination  :  for  as  to  the  servant  think- 
ing himself  at  liberty,  that  has  frequently  been  determined 
to   have  no  weight  [a).     It  was  decided  in  the  case  of  The 
King  and  IsUp  (d)  that  the  master's  turning  away  the  servant 
before  the  expiration  of  the  year,  without  the  servant's  con- 
8en%  did  not  prevent  his  gaining  a  settlement. 

Lf>Td  -Vi  ANSi  I  ELD,  Ch.  J.     The  absence  of  a  servant  from 
bis  master's  service  is  an  equivocal  act,  and  therefore  may  be  ^ 

explained  by  other  circumstances  ;  but  if  it  appear  that  the 
contract  has  been  once  dissolved,  it  cannot  be  set  up  by  a 
new  .agreement.  In  this  case  the  contract  was  absolutely  dis- 
solved ;  the  master  insisted  upon  turning  away  the  servant, 
and  paid  him  down  all  his  wages  that  were  due ;  the  consent 
on  the  other  side  was  by  taking  up  the  money.  Then  how 
did  he  come  back  again  I  It  was  upon  the  request  of  the  mas- 
ter. There  is  nothing  by  which  the  absence  can  be  explain- 
ed. The  meaning  of  "  purging  an  absence"  is  where  the 
act  itself  is  doubtiul. 

Rule  discharged  (c). 

(tf  ^  Burr.  S.  C  152,  Cold.  81.  {b)  1  Str.  423.  (c)  Vid.  pott.  2  «o/.     -  \ 

®4.  R.  V.  St.  Pbtlip  in  Birmingham  Tr.  28  Geo.  S.  R-  v.  Grantham,  post.  3 
-WoL  75^  iUf  R  V.  Clayhydon,  post.  4  %ol.  100. 

The  KING  against  ROBERT  CHAMBERLAYNE.      §^^^, 

SIR  Thomas  Davenport  shewed  jcause  against  a  rule,  which  Under  the 
bad  been  obtained  by  Bearcroft^  that  the  defendant's  re- 3d  sectic  a  oi 
cognizance  in  this  case  might  be  discharged.  ^  ^i%^' 

The  facts  appeared  to  be,  that,  the  defendant  having  been guin^ing  tj,e 
indicted  at  the  general  sessions  of  the  peace  for  the  city  of  removal  of 

London  for  an  assault,  the  indictment  was  removed  into  this '"^'^^"^^^^'^s 

_      .  from  the  ses- 

«^0"*'^8ions  by  c«r. 

.  ^  tiorarit  tne 

leprea^tAtives  of  the  prosecutor  are  entitled  to  the  costs  taxed  during  his  life,  though  no 

pertomal  demand  v)ere  ever  made  by  him.     For  though  it  take  away  the  remedy  by  attach^ 

meaty  it  does  not  affect  the  debt.  .  When  costs  are  taxed,  they  become  a  debt. 
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1786*    court  by  Certiorari  ;  and  on  the  trial  the  defendant  was  found 

^— ^^^^-»^   guilty,  and  afterwards  sentenced  to  pay  6*.  %d. ;  which  he 

The  Ki  so  paid.     The  prosecutor  is  since  dead,  and  no  person  hath  ad- 

Chamme-  "^'^istered  to  his  estate  and  eflfects.     And  no  deniand  having 

;.AYNE.    been  made  by  the  prosecutor  in  his  life-time  for  the  costs, 

this  motion  was  ihade  upon  the  supposition  that  they  never 

.    could  be  demanded  now ;  the  words  of  the  statute  5  W. 

"      l^  M.  c.   U,  J  3,  being,  *'  That  the  prosecutor  for  the  reco- 

ii  very  of  such  costs  shall,  within   ten  days  after  demand 

^^  made  of  the  defendant,  and  refusal  of  payment  on  oath, 

*^  have  an  attachment  granted  against  the  said  defendant*^ 

On  this  statute  the  prosecutor  may  move  for  an  attachment 

for  non-payment  of  costs  after  a  demand  by  him  niade,  but 

that  could  not  be  done  in  this  case  for  want  of  a  personal  de« 

mand. 

It  was  now  contended  against  the  rule,  that  the  recogni* 
zance  should  not  be  discharged,  because  either  the  attorney 
has  a  lien  on  it  for  his  fees  ;  or  if  the  Court  should  determine 
that  he  is  not  entitled  to  it,  the  executors  or  administrators 
of  the  prosecutor  ought  to  have  the  advantage  of  it;  for  the 
costs  were  taxed  in  the  life-time  of  the  prosecutor. 

The  Court  considered  these  costts  as  a  debt  actually  vetted. 

Rule  discharged. 

On  a  subsequent  day  (administration  having  been  granted 
of  the  prosecutor's  effects)  Sir  Thomas  Davenport  moved  that 
the  defendant's  recognizance  might  be  estreated,  to  entide 
the  personal  representatives  of  the  prosecutor  to  the  costs. 

Bearer  oft  contended  that,  no  demand  having  been  made 
by  the  prosecutor  in  his  life,  his  personal  representatives  were 
not  entitled  to  the  costs  of  this  prosecution  under  the  statute 
$  W.  i^  M.  c.  \X.  and  therefore  it  would  be  nugatory  to  es- 
treat the  present  recognizance. 

BuLLER,  J.  When  the  costs  are  taxed,  they  become  a 
debt  :  and  the  demand,  which  must  be  made  under  this  act. 
ef  parliament,  is  only  as  to  the  remedy.  The  remedy  given 
is  by  attachment :  and  to  bring  a  party  into  contempt^  he 
must  come  within  the  letter  of  the  law  :  therefore  there 
must  have  been  a  demand  of  ten  days  on  the  defendant  be- 
fore an  attachment  could  have  sone  against  him.  But  here 
the  costs  were  taxed  in  the  life-time  of  the  prosecutor  ;  they 
became  a  debt  vested,  and  will  go  to  his  personal  repreaenu- 
tives. 

ifer  Curiam^  Rule  ab^olute^ 
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DOE  on  the  Demise  of  PHILLIPS  and  Others  against    Tutid^, 
PHILLIPS  aod  Others.  5^  3^»^ 

THIS  ejectment  was  tried  at  the  last  Bodmin  Assizes  he- 
fore  Mr,  J.  Bulkfy  when  a  verdict  was  found  for  the  being teitld 
plaintiff,  snhject  to  the  opinion  of  this  Court  on  the  follow-  of  one  Qnd». 
vast  case.  vided  moie- 

**  The  will  of  Hcn^on  consists  of  four  tenements:     »«^d|^°^|j]^ 
•*  yonatha^  Phillips  being  seised  in   fee  in  possession  of  one  -^  ji,  and 
•*  undivided  moiety  of  three  of  the  said  tenements,  being  the  »1»o  of  the 
**  premises  in  question,  known  by  the  name  of  Heunon  ;  and!*^*'*'®"  *^ 
**  also   being  seised  of  the  reversion  in  fee  expectant  on  thej^"j^^c' 
**  death  of  Mary  Trefry  of  the  other  moiety  thereof;    and  death  of  y. 
**  also  seised  of  divers  lands  situate  in  the  borough  of  Bod^  ^'-  ^^  ^*»? 
"  jBon,  leased  on  lives,  and  of  other  lands  in  possession  in  ^'^^'^^JJI^" 
•*  Bodmin^  and  of  several  other  lands  in  the  county  of  Com-  «nd  alto 
*  joadi;  on  the  4th  of  Novembtr  1  r  70,  by  his  will  of  said  date,  teiicd  of 
**  devised  (amongst  other  things)  as  follows :  Ait  that  my  party  **"J**  ^••^ 
^  purpart y  and  portion^  of  and  in  the  tenement  called  and  known  ^^  ^,^  ^ 
**  by  the  name  of  Henson,  within  the  parish  of  St.  MinveroihcFlarda 
•*  ajfbresaidj  where  I  lately  dwelt ^  and  also  all  my  other  lands  in  jnposaesaon. 
^Jeesimpky  nituate^  ^y^^gn  and  beings  //i  Bodmin,  ''' '^^  *'''^  J^veral*  ** 
"  county  ^Cornwall,  and  the  reversion  and  reversions^  r^ma/n- other  lands 
*^  der  md  remainders^  rents  y  issues^  and  promts  thereof^  Igivey'mtht  coun- 
**  devise^  and  bequeath^  unto  my  kinsman  Nicholas  Phillips  oV^PJ.^^  ^^ 
**  the  borough  of  Bodmin  aforesaid,  his  heirs  and  assigns  for  ^^  J.|'o/" 
^  ever  ;  To  have  and  to  hold  the  same  unto  him,  the  said  «*all  that 
*•  Nicholas  Phillips  y  his  heirs  and  assigns  forever,  to  the  only  "  hiipart, 
**  proper  tise  and  behoof  of  the  said  Nicholas   Phillips^   his  "  J^J'*^;,!, 
"  heirs  and  assigns  for  evermore.     And  as  to  all  other  my  •<  ^^^  of  and 
"  fee-simple  lands  within  the  county  of  Cornwall  aforesaid,  «*  in  the  te- 
"or  elsewhere*    I   give,  devise,  and  bequeath,  to   William**  ^^^^ 
"^  Phiilips,  Nicholas  Phillips,  and   John  Phillips,  the   three  ""dalao' 
**  sons  of  Nicholas  Phillips  my  kinsman,  of  the  parish  of  Dar^  «  of  ail  his 
^  Bngton  in  the  county  of  Devon,  to  be  equally  divided  bc-**o«hcr 
^  twcen  them,  share  and  share  alike  ;    To  have  and  to  hold  );  J^"^*^V 
•*  the  same,  and  the  reversion  and  reversions,  remainder  and  « ,ituate  ui 
"remainders,  rents,  issues,  and  profits  thereof,  unto  them**  ^.  and  the 
"  the  said  ITilliam  Phillips^  Nicholas  Phillips^  and  John  PhiL  \\  '^j^^*"*" 

**  lips, .,  rtiaiodcr 
««  thereof," 
The  whole  of  die  testator's  estate  in  A^  whether  in  possession  or  reversion,  pissed  to  N,  P^ 
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ir86.     **  //^.?,  their  heirs  and  assigns  for  ever,  to  the  only  proper  use, 

^••^^n^    "  benefit,  and  advantage  of  them   the  said  William  PhillifSy 

DoK  dinn.  a.  Nicholas  Phillips^  and  John  PhillipSy  their  heirs  and  assigns 

S''  ''  ^''^  evermore. 
Phillips,      "  The  testator  died  ort  the  13th  day  of  the  same  November^ 
"  without  revoking  his  said  will. 

'<-  Th^  said  Mary  Frefry  aied  on  the  20th  July  1775. 

"  1  he  leiJsors  of  the  plaintiff  are  the  daughters  and  co- 
*'  heiresses  of  Nicholas  Phillips  of  the  borough  of  Bodmin  in 
"  the  said  will  named,  who  survived  the  devisor,  and  died 
"  in  the  }ear  1774  ;  and  are  in  possession  of  one  untlrvided 
"  moiety  of  the  prem'ises  in  question. 

*'  The  question  for  the  opinion  of  the  Court  is, 

•*  Whether  the  lessors  of  the  plaintiff  are  entitled  to  recover 
"  the  other  moiety  of  the  premises  in  question  under  the  said 
♦*  vvili  of  the  said  Jonathan  Phillips  ?" 

Gibbs  for  the  lessors  of  the  plaintiff  content'ed, 

U/,  that  the  words  ^'  All  that  my  part,  purpart,  and  por- 
"  tion,  of  and  in  the  tenement  known  by  the  namt-  of  ffrn, 
"  son^  were  sufficient  to  pass  the  moiety  inr^trer^/t?/*,  as  well 
as  that  m possession.  That  it  the  devist)r  had  been  possessed 
of  only  one  moiety  of  the  tenement  in  question,  whether  in 
possession  or  reversion,  either  would  have  passed  bv  this  de- 
vise.  That  it  therefore  was  im  urobent  on  the  defendant  to 
shew  to  which  of  the  moieties  these  words  were  more  imme- 
diately applicable  ;  as  they  did  not  relate  to  one  more  than  to 
the  other.  Thut  these  words  could  not  be  construed  so  a!>  lo 
negative  the  devisor's  intention  of  giv  ing  the  whole  ;  for  they 
were  not  applied  to  the  inttrt^st  which  he  had  in  the  teiu^mcnt 
of  Henson^  but  fo  the  tenement  itself. 

But  2^/y,  if  the  moiety  in  reversion  did  not  pass  by  these 
words,  it  did  by  a  subsequent  part  of  the  will,  where  he  de- 
vises "  All  his  other  lands  in  fee-simple  in  Bodmin  in  the 
*'  county  of  Cornwall^  and  the  reversion  and  reversions^  re- 
**  mainderand  remainders,  rents,  issues,  and  profits,  thereof^ 
**  urito  the  same  Nicholas  Phillips"  The  reversion  here  ap- 
plies to  the  tenement  in  Henson^  as  well  as  his  other  lands  in 
Bodmin.  But  if  there  be  any  doubt  on  this,  it  is  clear  from 
the  residuary  devise  that  the  testator  intended  to  devise  Ae 
moiety  in  reversion,  as  well  as  that  in  possession,  to  N^icholas 
Phillips^  under  whom  the  lessors  of  the  plaintiff  claim  ;  for 
he  devised  all  his  other  lands  in  the  county  of  Cornwall  to  the 
defendants.. 

Lawrence^ 
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Lawrmee^  votOra^  insisted  that  no  part  of  the  tenement  in     17;86« 
Hemon,  ttjct:pt  the  moiety  in  po8ftes»ioa,  paseed  to  the  ks-    ^"y^^ 
son  of  the  plaiatiff.     He  admitted  <hat  if  the  devisor  had  I^oe  dem^ 
hsdeithfroU  the  moietiefi  aione^  «uch  moiety  would  have  P"*"-"'* 
parsed  by  this  will  ;  hut  it  did  not  foUow  that  both  did.     For  p^mjlim* 
it  iiad  been  determined,  that  if  a  man  devise  aii  his  lands^ 
sucb  words  wtU  pass  either  his  freehold  or  his  ieesehcid  lands  ^  it 
hcbas  land  of  .-only  one  of  those  descriptions  ;  bat  not  both^ 
And  at  the  time  of  making  his  wiU,  the  testator  had  only 
one  moiety  in  possession  ;  and  he  speaks  of  that  only.     As 
the  testator  had  two  nephews,  both  of  whom   seem  equally 
to  have  been  the  objects  of  his  will,  it  is  not  improbable  tha( 
be  intended  to  divide  the  tenement  of  Henaon  between  them* 
And  no  argument  can  be  dravin  from  the  presumption  of  his 
not  having  an  intention  to  make  them  tenants  in  common  ; 
because  he  has  done  that  in  the  case  of  the  three  children  of 
oseof  his  nephews. 

'  Supposing  a  partition  had  been  made,  and  he  had  used  the 
same  words,  there  would  have  been  n  >  doubt  ;  and  his  hav- 
iogan  undivided  moitfty  will  make  no  difference.  Though 
tbc  word  "  pdrpart"  cannot  properly  be  applied  to  an  undi« 
Tided  moiety  (for  it  means  that  part  or  share  of  a  tenement, 
which,  havinjT  been  held  by  tenants  in  common,  is  by  parti- 
tion allotted  to  any  one  of  them),  yet  it  may  without  much 
violence  be  held,  that  thereby  the  testator  meant  to  devise  » 

that  part  which  he  would  have  had,  had  any  partition  been 
made.  But  it  will  be  a  very  strained  construction  to  hold 
that,  by  the  words  of  this  devise,  the  entirety  was  meant  : 
bad  that  been  his  intention,  he  would  have  used  much  fitter 
expressions  ;  for  in  this  case,  the  devisor  was  not  in  want  of 
legal  assistapce,  since  he  has  used  technical  words. 

2dly,  as  to  the  words,  *'  reversion  and  reversions,  remain- 
"  der  and  remainders,  rents,  issues,  and  profits  ^A^r^^;  the 
wwd  "  thereof  can  only  refer  to  jthe  subject  of  the  last  de- 
vise, namely,  hi9  other  lands  in  the  borough  of  Bodmin.  It 
is  not  the  reversion  of  the  purpart^  but  ot  his  other  lands  in 
Bodgain,  which  were  leased  on  lives. 

Lord  Mansfield,  Ch.  J.  There  is  no  doubt  in  this  case. 
The  testator  meant  to  give  ail  the  interest  he  bad  in  Henson^ 
whether  in  possession  or  reversion.  The  first  words  are  suf- 
iciendy  oom{>rehensive  to  pass  the  inoiety  In  reversion,  as 
well  as  that  in  possession* 

WiLLEs,  J.  I  understand  this  will  in  a  different  sense 
ftom  the  counsel  on  either  side.     The  vill  of  Henson  consists 
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17B6.     of  four  tenements  :  the  devisor  was  in  possession  of  a  moietjr 
^-"v*^    of  three  of  them  ;  he  intended  to  leave  every  thing  that  he 
Dob  dem.  ha4  in  the  vill  called  Henson  to  the  lessors  of  the  plaintiff  ; 
^V^v^T'  ^^^  ^'^  ^^^^  ^*^^  ^^  devised  all  that  his  part,  purpart,  and 
PiiiLi!iPft.  portion- of  and  in  the  tenement  of  Henson.     So  that  here  he 
used  the  word  *'^  tenement*^  instead  of  ^^vill;^^  because  he 
would  otherwise  have  used  the  word  ^^  tenementsJ^     Coosi. 
dering  it  in  that  light,  if  he  had  intended  only  to  give  one  moi- 
ety, he  would  have  used  the  word  moiety*     But  without  that 
construction,  I  am  of  opinion  that  the  moiety  in  reversion, 
as  well  as  that  in  possession,  passed  by  the  first  words. 

On  the  other  part,  the  words  **  reversion  and  remainder, 
"  i^c.^^  are  more  applicable  to  an  estate  where  he  had  a  re- 
version, than  to  one  of  which  he  was  seised  in  fee  simple. 

AsuHURsT,  J.  I  agree  with  my  brother  Wiiles^  as  to  the 
construction  of  the  word  "  tenement.^^  And  besides,  it  would 
be  a  very  narrow  construction  to  say  that  the  moiety  in  re- 
version did  not  pass  by  the  first  part  of  the  devise. 

But  the  latter  words  are  still  clearer  ;  the  '*  reversion  and 
**  remainder,  Esfc."  refer  to  that  estate  where  he  had  a  rever* 
sion,  rather  than  to  his  other  lands  in  Bodmin  y  for  there  he 
had  nothing  on  which  they  could  attach. 

Per  Curiam^    Let  the  postea  be  delivered  to  the  plaintiff. 


Jm.  31si. 

Where 
goods  were 
ordered  for 
a  ship  by 
the  owner 
before  the 
appoint, 
aient  of  the 
captain, 
though 
tome  were 
aot  deliver- 
ed dll  after- 
wards,  yet 
at  noperto- 
nal  credit 
wat  given 
to  the  cap. 
taiu,  he  is 
not  answer- 
9^t  for  any 
•f  them. 


FARMER  and  Another  a^-j/n^f  DAVIES. 

ACTION  for  goods  sold  and  delivered  against  the  defefi^ 
dant,  as  captain  of  a  ship.  This  case  was  tried  at  the 
sittings  at  Gnildhali^  after  lajTt  Michaelmas  term,  before  Mr. 
Justice  Buller^  when  the  following  case  was  reserved  for  the 
opinion  of  the  Court. 

"  The  goods  were  ordered  by  the  owners,  before  the  cap- 
**  tain  was  appointed  to  the  ship.  Some  of  the  goods  were 
"  delivered  before  he  was  appointed  ;  and  a  cable  and  other 
**  cordage  were  delivered  afterwards. 

"  The  question  is,  whether  the  defendant  be  liable  for  the 
"  payment  of  all  the  goods  furnished,  or  of  the  goods  deli- 
*'  vered  after  he  was  appointed  ?     If  the  court  should  be  of' 
^^  opinion  that  he  is  liable  for  the  whole  demand,  or  for  the'! 
"  cable  and  cordage  after  he  was  appointed,  then  a  verdict  to  ^ 
"  be  entered  for  the  plaintiffs  :  hut  if  he  be  liable  for  none, 
"  then  a  nonsuit  to  be  entered.*' 

Baldvfin,: 
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BaUwm^  for  the  plaiDiiff.     By  the  general  lawr,  every  cap-     1786* 
taio  b  liable  for  the  stores  and  other  necessaries  furnished  for    ^-*^y^— ^ 
his  ship;  because  he  is  entitled  to  receive  the  freight^  out  of  ^^armer 
which  he  may  repay  himself.  iJivi^. 

It  b  laid  down  in  Rich  v.  Co<  (a)  and  others  that  a  trades- 
man, who  supplies  a  ship  with  necessaries,  has  a  treble  secu. 
rity ;  Ist,  Against  the  master  of  the  ship,  as  making  the  con- 
tract; 2dly,  l*he  specific  ship;  and  Sdly,  The  owners,  who 
are  liable  in  consequence  of  the  master^s  act. 

The  owners  are  liable^  whether  they  give  the  order  or  not  i 
and  the  captain  is  liable^  on  taking  the  goods  into  his  posses^ 
sioo.    DougL  97 • 

Butif  the  defendant  be  not  ^nsvftrMt  for  the  whok  amount  s 

of  the  goods  delivered,  he  at  least  is  liable  for  those  furnish<« 
ed  afier  his  appointment.     He  then  cited  Comb,  116. 

QfVfper,  contra^  contended  that  the  plaintiifs  could  not  re<A 
cover  the  value  of  any  part  of  these  goods.  The  c^se  df  Ric/$ 
tod  Coe  makes  strongly  for  the  defendant ;  for  it  is  there 
taid  that  the  master  is  liable  in  respect  of  hin  contract:  but 
here  the  captain  made  no  contract.  It  is  not  becau^te  the  cap* 
QUD  receives  the  freight  that  he  is  answerable  for  the  stores 
and  necessaries  furnished  for  his  ship  i  that  cannot  be  the 
tme  consideration  of  his  liability <  For  he  is  equally  liable^ 
if  at  all,  though  the  ship  be  lost,  and  when,  consequently,  he 
is  not  entitled  to  freight.  But  the  real  principle  is  this ;  if' 
BO  (me  but  the  captain  be  held  forth  to  the  tradesmen,  they 
may  resort  to  him :  but  if  the  contract  be  not  made  with  him^ 
diey  can  only  have  recotifse  to  the  owners.  In  the  present 
case,  the  defendant  had  nothing  to  do  with  the  contract ;  the 
ciedit  was  given  solely  to  the  owners* 

Lord  MANsriELDf  Ch.  J.  Where  a  captain  contracts  for 
the  use  of  the  ship,  the  credit  is  given  to  him  in  respect  of' 
his  contract  i  it  is  given  to  the  owners,  because  the  contracc 
is  00  their  account ;  and  the  tradeshian  has  likewise  a  s]^cific 
lien  on  the  ship  itself.  Therefore  in  general  the  tradesman, 
who  gives  that  credit,  debits  both  the  captaiii  and  the  own- 
ers. Now  what  is  this  case  f  The  captain  madtf  no  contract 
personally.  The  owners  contracted  for  their  ship ;  the  cre^ 
dit  was  given  to  them  only  ;  and  there  is  not  a  shadow  of  co<< 
lour  to  charge  the  captain  for  any  part  of  these  goods. 

A  nonsuit  to  be  entered  {b)* 

Vot.  1.  -  Q 


Digitized 


by  Google 


116  CASES  IN  HILARY  TERM, 

17^*6. 
rues^hty,  WEATHERSTON  against  HAWKINS. 

Jan.  3Ut. 

A  servant  HT^HIS  Was  an  action  on  the  case  by  a  servant  against  the 
cannot  jL     defendant,  who  was  his  fornner  master,  for  words^  and 

maintain  an  hI^q  fQ^  falsely  and  maliciously  writing  and  publishing  the 
miiut  hit  fo^^owi^g  letter  (stated  in  the  declaration)  to  one  Collier^  re- 
former mat- specting  the  plaintiff's  character  as  a  servant;  ^Two  days 
terfor  "I  gave  him  money  to  go  into  the  city  and  buy  books, 
word!  44  When  he  came  home^  I  desired  him  to  reckon  up  his  ac 

IStcrwrit-  "  count  f  he  did  so.  But  being  one  day  more  curious  than 
ten,  bj  him,  **  I  sometimes  was,  I  looked  over  his  account,  article  by 
m  giving  a    44  article,  and  in  one,  a  book  I  well  knew  the  price  of,  I  fbnnd 

2!^^JI^«»  **  he  tiad  charged  me  one  shilling  more  than  it  cost,  and 
the  senrant*  o  ...  ,"        rv^m  «         •   ' 

unless  the        that  shilling  he  kept  in  his  pocket.     The  next  day  the  very 

latter  prove  "  sapie  affair.  And  both  these  days  my  neighbour  Metce^ 
•^^•"^'fj"**  was  in  my  shop,  and  knows  it  well,  and  said  he  would  trtilt 
AoorfoVtbc '**  l^^^P  ***^^  *  "™^"  *  *l^y»  ^^  something  to  that  purpose.  Two 
charge;  **  magazines  he  charged  two  shillings  for  binding;  the  people 
evtn  iho'      *•  received  no  more  than  Is.  8d.  and  say  he  paid  no  more.  This 

*i^te"'"i-  "  *  ^""  prove.'' 

fi^chM^s        I'his  ^^s  tried  at  the  sittings  at   Guildhall  after  lait  M- 

of  fraud,      chaelmus  termy  before  Lord  Mamfeldy  whell  a  verdict  was 

found  for  the  plaintiff  on  the  last  count,  containing  the  fetter 

(the  words  not  being  proved),  subject  to  the  opinion  of  the 

Court  on  the  following  case. 

**  The  plaintiff  was  brother-in-law  to  Mr.  Collier*  He 
**  was  in  the  service  of  the  defendant,  and  was  bjr  hhtt 
^*  turned  away.  Rogers^  to  whom  the  plaintiff  whs  rccom* 
«^  mended  to  be  taken  as  a  servant,  applied  to  the  defendant 
**  for  a  character,  which  not  being  advantageous,  bat  to  the 
**  effect  stated  in  the  declaration,  he  (Rogers)  did  not  tikt 
**  him.  Collier  upon  this  repeatedly  called  on  the  defendibt  i 
**  upon  which  the  letter,  stated  in  the  declaration.  Was  writ* 
**  ten  with  an  intent  to  prevent  an  action  by  the  phiimiff  tot 
«  the  words  spoken  by  the  defendant  to  Rogers.  The  writ 
**  was  sued  out  on  the  same  day  the  Ifctfer  was  written. 

**  The  question  for  the  opinion  of  the  Contt  is,  Whtftfcet 
**  this  action  lies  ?** 

Wood  for  the  plaintiff.  This  action  is  maintainable  on 
the  letter,  which  is  a  false  and  malicious  libeL     This  does 

not 
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not  differ  Arom  the  CAse  of  comiBon  libels  ;  for  it  has  the  two     17B6. 
esseDtial  parts  which  constitute  a  libeU  namely,  slander  and    ^--y — ^ 
falsehood.     That  it  is  slanderous  is  extremely  clear,  for  itWEATHEK- 
charges  the   plaintiff   with  specific   acts   of  frauds    almost      '"^f^ 
aaounting  to  felony,     it  is  likewise  false ;  for  had  it  been  a^witccs. 
onic,  the  defendant  might  have  justified.     And,  though  in 
his  letter,  he  said  ^'  he  could  prove  it,"  \  ct  as  he  did  not  at 
the  trial,  the  Court  must  now  take  it  for  granted  that  it  is 
false.    It  ia  not  necessary  in  an  action  for  a  libel  to  prove 
express  malice  :  if  it  be  slanderous,  malice  is  implied.     And 
00  trials  for  libels,  it  is  sufficient  to  prove  publication ;  the 
motives  of  the  party  publishing  are  never  gone  injo.     The 
same  doctrine  holds  In  an  action  for  words  ;  where,  though 
the  declaration  allege  them  to  be  spoken  ^^  falsely  and  malici* 
**  oualy,"  no  express  malice  need  be  proy;d.     The  want  of 
the  word  ^^  malidoi^t?^  was  held  to  be  no  error.     Noy^  35. 

As  to  ihe  publication ;  it  never  has  been  doubted  but  that 
the  mere  writing  of  a  letter  is  a  sufficient  publication,  evcu 
though  it  be  written  to  the  party  himself. 

If  it  be  contended  that  the  master  of  a  servant  is  exempted 
from  the  general  rule,  on  account  of  his  relative  situation  \ 
iQch  a  principle  is  not  warranted  by  any  determination  in  the 
books.  And  this  is  very  different  from  the  case  of  a  master 
ffiviog  a  general  bod  character  of  a  servant ;  for  here  the  de- 
mdant  has  inade  specific  charges  of  fraud. 

BQWer^  for  the  defendant,  after  mentioning  the  case  of 
Edmondson  ¥•  Stephensoriy  BulL  N.  P,  8,  was  stopped  by  the 
Court. 

Lord  Mahsfield,  Ch.  J.  I  have  held  more  than  once 
thtt  an  action  will  not  lie  by  a  servant  against  his  former 
master  for  words  spoken  by  him  in  giving  a  character  of  the 
servant. 

The  general  rules  are  laid  down  as  Mr.  Wood  h^is  stated : 
hot  to  every  libel  there  may  be  a  necessary  and  implied  jus* 
tification  from  the  occasion.  So  that  what,  taken  abstra,ct- 
cdly,  would  be  a  publication,  may  from  the  occasion  prove 
to  be  none ;  as  if  it  were  read  in  a  judicial  proceeding. 
Words  may  also  be  justified  on  account  of  the  subject-mat- 
ter, or  other  circumstances. 

In  this  case,  instead  of  the  plaintiff's  shewing  it  to  be  false 
and  malicious*  it  appears  to  be  incident  to  the  application  by 
Sobers  to  the  master  of  the  servant.  And  the  letter  was 
written  to  the  brother-in4aw  of  the  plaintiff  for  the  express 
purpose  of  preventing  ap  action  being  brought. 

BuLLER,  J.  This  is  an  exception  to  the  general  rule  on 
account  of  the  occiuiion  of  writing  the  letter.    Thqn  it  is  in- 

cumbent 
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1  ^86.     cumbent  on  the  plaintiff  to  prove  the  falsehood  of  it.     And 
^^^-^^    in  actions  of  this  kind«  unless  he  can  prove  the  words  to  be 
Weather-  maiicf0U9  as  well  as  Jalse^  they  are  not  actionable. 

'^?^  On  this  case  it  evidently  appears  that  the  defendant  has 

Hawkins.  ^^"  entrapped,  because  the  letter  was  written  on  the  appli* 

cation  of  the  plaintiff's  brother-ip^law*     And,  besides^  it  is 

stated  that  the  writ  wa^sued  out  on  the  same  day  the  tetter 

was  written* 

Judgment  for  the  defendant. 


fhetdnr,  GROVE  and  Another,  Assignees  of  LIOTARD,  a  Bank* 
yan,  SUt.  rupt, /Fjmw*/  DUBOIS. 

Acommis.  HT^HIS  was  an  fction  for  money  had  and  received  by  the 
ti^ndeicre-  J[  defendant  to  and  for  the  use  of  the  bankrupt^  before 
^eit  an  j^^.  became  a  bankrupt  j  and  for  money  had  and  received  to 
gagement  '  ^^^  f^''  ^^^  ^^^^  ^^  '^^  plaintiffs,  as  assignees ;  to  which  the 
totheprin-  defendant  pleaded  the  general  issue,  non  assumpMrt ;  where** 
^ipal  from  ypon  issue  was  joined.  The  defendant  also  gave  a  notice  of 
and*m°ak^^^  set.off  for  money  had  and  received  by  the  assignees  for  his 
him  liable     Use. 

in  the  first  The  cause  came  on  to  be  tried  at  the  sittings  after  Mickae/* 
brok^T^Vi^'"^  Term  1785,  before  Lord  MamJieU,  at  GusUhaiiy  when 
i5och*acom-  ^he  jury  found  a  verdict  for  the  plaintiffs,  damages  S7SL  16«. 
mission  may  and  costs  Is*  subject  to  the  opinion  of  this  Court  on  the  fol- 
Muoff,  un-    lowing  case. 

w/i»*tt/T  **  ^^^^  ^^^  bankrupt,  jfohn  Liotard^  being  an  underwrtter, 
loss  upon  a  -^  subscribed  policies  filled  up  with  the  defendant's  name  for 
policy  hap-  «  his  foreign  correspondents,  who  were  unknown  to  the 
}.^^'^«j^J^/*  bankrupt. 

roptcy.to"  '  **  That  losses  happened  on  the  policies  before  the  hank* 
an  action  bj*^  ruptcy  of  Liolard ;  that  the  defendant  paid  the  amoiint  of 
theassigneesii  the  losses  to  his  foreign  correspondents  after  such  bank* 
of  the  bank*  44  ^uptcy. 

premiums  ^^  That  the  defendant  had  a  commission  del  credere  from 
iipot» various *<  his  correspondents;  wa^  mad??  dcl)tor  by  the  bankrupt  for 
policies  un-  u  premiums;  and  always  retained  the  policies  in  his  hands* 
l,y'lJ|iJ^"^nd  "  The  questipfi  for  the  opinion  of  the  Court  is,  Whether, 
jor  which  he  **  under  the  notice  of  set-off,  or  under  any  of  the  atm- 
had  debited  4i  ^^^^g  respecting  bankrupts,  the  defendant  be  entitled 

h»*such*I'  *'  ^^  set-off'  this  account  with  Liotardf 

loss  cannot  "  If  the  Court  hh^W  be  of  opinion  that  the  defendant  is 
be  pr'wed     "  entitled  to  set-off,  then  a  verdict  to  be  entered  for  the  de- 

uceqfMojf.     ^  Haywood^  for  the  plaintiffs,  relied  upon  the  28th  aec* 

-    tion  of  the  5  Geo.  2,  r.  30.  which  requires  mtitual  credit  to  l>e 

^iveni  in  order  to  enable  the  defendant  to  set-off;  which  was 

not 
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Bot  the  case  here ;  for  the  credit  was  not  gtven  to  the  broker,     1 786. 

but  to  the  principal;  like  the  common  case  of  insurance  u-v^^ 
brokers,  who  were  nothing  more  than  mere  agents,  and  were  Gkovb 
ahrays  so  considered.  The  ca^  of  Wiit^n  and  others,  assig-  ^'"'■^ 
nees  of  Fletcher  v.  Creighton  and  another  (a),  is  in  point.  *'**^** 
That  was  an  action  for  money  had  and  received,  £sPc.  to  and 
for  the  use  of  Ibe  bankrupt,  and  to  and  for  the  use  of  the 
assignees,  and  on  an  account  stated  the  defendant  plead* 
ed^e  general  issue,  non  OMumput^  and  gave  notice  of  set-off; 
That  the  plaintiffs  were  indebted  to  the  defendant  in  3000/. 
for  k>sses  upon  several  policies  of  assurance  itnderwritten 
b^  the  bankrupt,  and  which  losses  happened  -  bc^fore  the 
baokruptcy.  It  was  tried  before  Lord  Mansfield  at  GiuldhaU^ 
at  the  sittings  after  Ea^fter  Term  1782,  when  the  jury  found 
a  verdict  for  the  plaintiffs,  subject  to  tbe  opinion  of  the 
Court  00  the  following  case  :  ^^  That  the  defendants  had  con* 
"  tiderable  dealings  with  the  bankrupt,  as  agents  or  factors  to 
**  ▼arious  correspondents.  That  they  paid  to  him,  or  were 
'^debited  by  him  for,  premiums  upon  insurances  on  behalf  of 
^  those  correspondents.  That  they  had  credit  for  the  losses 
**a8ther  happened,  and  for  the  returns  of  premium.  That 
"  they  had  no  commission  dei  credere.  That  none  of  the 
''correspondents  for  whom  they  insured  were  insolvent ;  but  ' 
"  to  all,  except  one,  they  were  in  advance,,  more  or  less,  on 
^  account  of  the  policies."  In  that  case  the  Court  were  all 
dearly  of  opinion  that  under  those  circumstances  the  defen- 
dants were  not  entitled  to  set«off  any  of  the  subsequent  losses 
to  n  action  brought  by  the  assignees  for  the  recovery*  of  the 
prrmioms  debited  to  the  defendants  by  the  bankrupt. 

The  only  difference  between  that  case  and  the  present  was 
the  circumstance  of  the  defendant's  having  a  commission  del 
endere  from  his  correspondents.  It  is  material  then  to  see, 
whether  dny,  and  what,  difference  such  a  commission  could 
nrte,  a^  between  these  parties. 

A  commission  dei  credere  might  be  considered  several  ways. 
It  is  an  undertaking  bv  the  broker,  for  an  additional  premium 
to  insure  his  principal  against  a  contingency,  which  contin- 
gency is  the  failure  of  the  underwriter ;  and  therefore  it  is 
oaly  to  be  considered  as  a  collateral  security,  which  vested 
no  such  interest  in  the  policy,  as  the  broker  could  have  prov* 
ed  under  the  commission  at  the  time  of  issuing  it ;  much  less 

did 
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If86.     did  it  vf«t  wAy  int^resl  in  him  at  the  tioM  of  nUking  thiB  pA- 
W^v"*-^    licy.     £:c  ^r*r  Adney.  Cowp*  460. 

Grovb  Xhe  broker  could  not  have  brought  an  action  in  hm  owa 
Du**©!!.  ^^^^  upon  such  a  policy,  without  averring  the  inter«»at  to  b^ 
in  the  principal  (a)^  by  which  it  would  have  appeared  tbat 
no  credit  had  been  given  to  him,  and  consequently  thsLt  he 
did  not  come  within  the  meaning  o(  ihe  5  Gta*  2m  c.  30.  ^.  38« 
If  therefore  he  could  not  have  brought  an  action  in  his  Qwn 
right,  and  had  not  such  au  interest  in  the  policy  as  would  Jaave 
enabled  him  to  have  proved  his  debt  under  the  commia»io|i 
at  the  time  of  it's  issuing,  it  is  absurd  to  say  that  he  could  ^c% 
it  off  to  a  clear  demand  which  accrued  before  the  bankruptcy « 
Chilton  v.  Wiffin  and  another,  %  Wils.  13*  G^ddard  v*  Kofuhr^ 
haven^  3  Wila.  262  {b). 

But  even  supposing  an  interest  vested  in  the  broker,  Jtnd  ho 
could  have  brought  an  action  in  his  own  right,  yet  he  could 
not  set-off  the  present  demand ;  for  in  fact  there  vs^  no 
debt  existing  at  the  time  of  the  bankruptcy.  The  paync^^ot 
was  made  to  the  principal  afterwards ;  and  at  any  mte  tlve 
broker's  claim  could  not  arise  before  such  payment*  Tlfiis 
comes  directly  under  the  principles  uniformly  laid  dpwiik.in 
the  cases  last  cited.  No  particular  event  had  then  h^ppt^ned 
to  Rx  the  broker;  no  demand  had  been  made  on  the  mvl^^r- 
writer,  and  refusal.  It  does  not  appear  upon  this  c^fix  l>ut 
that  it  was  a  voUintar)'  payment ;  and  if  the  defendant  pi^d 
this  sum  before  the  expiration  of  the  time  which  was  aUoif  t 
icd  to  him,  he  ought  not  to  be  permitted  to  take  advantage  of 
his  act  in  prejudice  to  the  rest  of  the  creditors,  and  sntr<^ 
this  debt. 

The  broker  was  in  the  nature  of  an  assignee  of  a  t>ond, 
or  indorsee  of  a  promissory  note.  And  it  was  deter mii^d  \x^ 
the  case  of  Mar^h  and  another,  assignees  of  May^  agama^ 
Chambers  (c),  diat  a  note,  indorsed  to  the  debtor  of  a  hm^k* 
rupt  after  the  bankruptcy,  could  not  be  set-off.  So  here,  whaUr 
ever  interest  the  broker  had  in  the  policy  as  again3t  the  plain- 
tiffs, it  accrued  after  payment  of  the  loss  to  bis  principal  ; 
but  that  interest,  being  transferred  subsequent  to  the  l>s|i|J|^ 
ruptcy,  could  not  be  set  off  against  a  debt  vested  before,  J^f, 
iadl  events,  it  was  setting  up  a  debt  in  right  of  another  perfy^ti^ 
against  a  personal  demand  upon  himself. 

That  upon  the  whole,  whatever  difference  the  comi^^sav?^^ 
del  credere  might  make  between  the  broker  and  his  employers^ 

XX. 

(a)  Vide  19  Geo.  2.  t.  37.  (b)  Vide  Young  and  another  v.  Hockley^ 

3  Wilt,  346.  (c)  2  Stra.  1234. 
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It  fcooM  make  libftc  Between  the  pt-esent  parties.     The  ttaUd-     ItTW. 
tttioii  btttireeti  thetti  would  have  been  exactly  the  same,  if  i-ayig^ 
00  iuch  tomtnissibii  had  existed ;  and  it  was  too  much  t6    €«ovt 
crtMeud  thiit  a  private  agreement  between  two  of  the  parties,    ^^^g. 
Inlhout  the  knowledge  of  the  thirds  should  vary  the  nature 
of  the  contract,  and  materially  affect  and  injure  the  rights  of 
Us  «*«fitors. 

Smithy  contra^  distinguished  this  case  from  that  of  Wilson 
and  another,  Assignees,  against  Creighton ;  for  here,  the  bro- 
ker tras  the  only  person  who  had  any  dealings  with  the  bank- 
rupt :  his  name  alone  was  inserted  in  the  policy ;  no  other 
person  wns  known  to  the  bankrupt,  who  must  therefore  have 
treated  with  him  as  principal ;  and  who,  it  was  more  natural 
to  suppose,  gave  the  credit  to  him,  than  to  any  other  person, 
to  whom,  from  the  nature  of  the  transaction,  he  must  have 
been  an  utter  stranger. 

He  observed  that  this  case  was  very  different  from  that  of 
sureties ;  for  there  the  obligee  relied  upon  the  principal ;  the 
whole  dealing  was  with  kirn  ;  and  he  only  looked  to  the  other 
as  a  collateral  security :  but  here  the  broker  was  liable  in  the 
£m  bstailtc^. 

He  was  theti  stopped  by  the  Court. 

Lord  MANSFi^Lt),  Ch.  J.  The  whole  turns  on  the  nature 
of  a  commission  del  credere*  Thert  what  is  it?  It  is  an  ab- 
idhte  engagement  to  the  principal  from  the  broker,  and 
niftkits  him  liable  in  die  first  instance.  There  is  no  occasion 
for  thfe  principal  to  communicate  with  the  underwriter, 
ftoOjjjh  the  taw  allows  the  principal,  for  his  benefit,  to  resort 
tohita  as  a  collaterSEd  security.  But  the  broker  is  liable  at  all 
ctents. 

BtriLEti,  J.  I  remember  many  actions  brought  at  Gtuld^ 
U/agaitist  brokers  with  commissions  del  credere  ;  and  I  ne- 
ver heard  any  enquity  made  in  such  cases,  whether  there  had 
been  t  previous  demand  upon  the  underwriter  and  refusal : 
ttid  I  cat!  venture  to  say,  that  such  is  not  the  practice.  It 
nuiles  no  difference  at  the  time  of  making  the  policy,  whe- 
4er  the  underwriter  knew  the  principal  or  not ;  he  trusted  to 
flie  broker ;  the  credit  was  given  to  him,  and  not  to  the  other. 

I  ilgree  that  the  notice  ox  set-off  is  bad  :  but  this  loss  may 
be  proved  and  set-off  under  the  general  issue  of  the  iRth 
itettmn  of  the  5  Gen.  S.  c.  30.  The  words  of  that  section 
arc,  **  That  where  it  ^hall  appear  to  the  commissioners,  or 
*  fte  major  part  of  them,  that  there  hath  been  mutual  credit 

"  given 
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^^  givea  by  the  bankrupt  and  any  other  person^  or  vOiutiial 
^^  debts  between  the  bankrupt  and  any  other  person,  at  any 
*^  time  before  such  person  beconne  bankrupt, .  the  said  cx>m« 
^^  missioners,  £sPc.  shall  state  the  account  between  tfaem^  and 
^^  one  debt  may  be  set  against  another^  and  what  shall  appeaur 
^^  to  be  due  on  either  side  on  the  balance  of  such  account, 
^^  and  no  morcy  shall  be  claimed^  and  paid  on  either  side  respec- 
"  tively." 

Therefore  we  see  by  this  section  of  the  statute  that  the 
assignees  could  legally  ckum  no  more  than  the  balance  upon 
the  account  between  thtJ  parties* 

Judgment  for  .the  defendant  {a)m 


{a)  Vid..  Bizc  v.  Dickason  aod  another,  Assignees  oS  Bartetublait  post.  %^» 


PUGH  agaimt  ROBINSON. 


JOH   3l5t. 

Adedara.  HT^HIS  was  an  action  on  promises  by  bill.  The  declara- 
tion enttrted  X  tion,  which  was  entitled  generally  of  Michaelmas  Term, 
SbT*^^  ®^  stated  the  promises,  and  the  breach  thereof,  to  have  been 
relates  to  made  on  the  seventh  of  November  1785. 
the  first  da/  To  this  declaration  there  was  a  special  demurrer ;  and  the 
*Lj*^  *®'™  *  causes  assigned  were,  **  For  that  the  said  declaration  appears 
iniscsanS'*^*'  to  be  exhibited,  and  is  entitled,  oi Michaelmas  Term  geae- 
the  breach,  ^^  r^lly,  whereby  it  has  relation  to,  and  must  be  deemed,  a 
being  laid  "  declaration  of,  the  first  day  of  that  term ;  whereas  the 
da***faic'  *' said  several  promises,  in  the  said  declaration  mentioned, 
temwmay  X  *'  ^^^  ^^^  ^^  tht^m  therein  laid  to  have  been  made  by  the  said 
be  presumed*^  Ridiard  (the  defendant)^  and  the  said  several  causes  of  ac» 
*^«d*^f^"*'  tion  therein  also  mentioned  to  have  arisen,  on  the  seveath 
SbTd^v^^  *'  ^^y  ^^  November  in  the  year  of  our  Lord  ir85  ;  which  said 
of  ihedccla-*'  seventh  day  of  November  was  a  day  after  the  first  day  of 
ration^be.  **  that  same  Michaelmas  Term,  wherein  the  said  Mary  ^the 
refa<noc*to  "  P^^'^^^^ff)  ^^^^  ^^  declared  against  him  the  said  Richard^ 
the  ancient  **  ^"^^  whereof  the  said  declaration  is  so  generally  entitled  as 
practice  of  ^^  aforesaid.  «And  also  for  that  the  said  declaration,  by  die 
declaring  oTtfu  memorandum  thereof,  appears  to  have  been  exhibited  be* 
d^'rarion  **  *^*"^  ^"^  ^^  ^^  causes  of  action  of  the  said  Marij  therein. 
cannot  be  **  mentioned  appear  to  have  accrued,  £sPc.'* 
supposed  to  Xaw,  in  support  of  the  demurrer,  contended,  that  the  day 
dehvered^till  ^'^  making  the  promises  mentioned  in  the  declaration  must 
the  sitting  of  b^  Consistent  with  the  memorandum;   but   it  appears    on 

the  court  OQ  thi3 

that  day. 
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this  declaration  that  the  cause  of  action   accrued  subsequent    1786. 

to  the  time  of  filing  the  bill.     Filing  a  bill  generally  of  such 

a  terra  relates  to  the  first  day  of  th^  term.     And  there  be- 

ing  no  fraction  of  *a  day  in  Judicial  proceedings,  the  filing  of 

the  bill  must  nrlate  to  the  first  instant  of  that  day  ;  here  then 

this  bill  must  be  taken  to  have  been  filed  on  the  first  instant 

of  the  7th  November  ;  and  even  admitting  that  the  promise 

was  made  on  the  same  instant  of  that  day^  yet  the   breach 

must  necessarilv  be  subsequent  to  it  in  point  of  time.  Though, 

on  motions  in  arrest  of  judgment,  and  on  trials  at  Nisi  Pritts^ 

the  Court  wilt  enquire  when  the  bill  was  actually  filed,  yet  . 

they  will  not  on  demurrer  where  such  enquiry  is  precluded. 

He  cited  2  Lev.  141    176.     Bull.  N.  P.  137.     Lord  Porches. 

trf*!  case,  7>.  23  Geo.  3*  B.  /^. 

Shepherd^  contra^  admitted  that,  if  it  appeared  that  the 
cause  of  action  arose  after  the  filing  of  the  bill,  the  declara'* 
tioQ  was  informal.  But  though  in  this  case  it  refers  to  the 
fth  of  November^  which  was  the  first  day  of  the  term  (or),  yet 
the  term,  for  the  purpose  of  delivering  the  declaration,  can- 
not be  considered  to  commence  till  the  sitting  of  the  Courti 
This  is  evident  on  adverting  to  the  ancient  practice  of  the 
Court,  when  the  parties  declared  ore  tenuts  (/^),  which  was 
mimited  by' the  prothonotary  {  but  on  account  of  the  great 
increase  of  business  the  present  mode  of  delivering  the  de« 
daration  in  writing  was  substituted  in  lieu  of  it.  It  is  there- 
fore clear  that  this  declaration  cannot  be  supposed  to  have 
been  delivered  before  the  sitting  of  the  Court ;  for  till  that 
fime,  by  the  old  practice,  the  parties  could  not  have  decla- 
red ore  teriils.  And  though  the  law  does  not  in  general  allow 
of  fractions  of  a  day,  vtt  the  Court  will  take  notice  of  their 
usual  time  of  sitting  ;  before  which  time  the  contract  might 
have  been  made  and  broken  ;  and  then  the  declaration  may 
wdl  be  supported*     Symons  and  Loxv^  Sty.  72* 

ASHHURST,  J.  The  Court  ought  to  make  any  intendment 
ag-iinst  a  mere  captious  objection.  We  must  resort  to  the 
oW  practice  of  declaring  ore  terms  ;  and  by  referring  to  that^ 
we  find  that  the  declaration  could  ndt  have  been  delivered  till 
the  sitting  of  the  Court.  And  then  it  is  as  probable  that  the 
promise  was  made  before  the  declaration  as  afterwards. 

BuLLER,  J.  The  case  of  Lord  Porchester  does  not  apply 
here  :  there  were  two  judgments  in  that  case,  and  the  ques* 

Vol.  I.  R  tion. 

(a)  34  G,  S.  c.  48.  C*)  GUb.  €,  P.  44v 
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1  r86ft  iitn  was  whether  the  Court  could  say  that  one  jiulgment  had 
— V— ^  precedence  of  the  other  :  but  as  they  both  referred  to  the 
satne  day,  the  Court  held  that  the  priority  of  one  could  qo( 
be  averred.  Here,  however,  the  question  is  not  concern* 
ing  2L  judicial  procire^ing  \  for  the  delivery  of  the  declaration 
is  the  act  of  the  parly  :  and  it  appears  by  the  course  of  the 
Court  (which  we  are  bound  to  take  notice  of  according  to 
the  case  in  Lev.  (a),  that  in  ancient  times  the  parties  could 
not  declare  till  the  sitting  of  the  Court.  So  that  here  the 
promise  and  the  breach  may  well  have  taken  place  before 
the  delivery  of  the  declaration.  The  case  in  Styles  is  very- 
strong. 

Demurrer  over-ruled  ;  but  the  Court  gave  the  defendant 
leave  to  amend,  on  payment  of  the  costn. 

(a)  Lev.  176. 


fUeKiay, 
'  Jan  31»t, 

A  ct»rpor»- 
lio' ,  created 
by  Icuert 
pate  't,  >vith 
a  power  of 
maNi  ig  bye 
laws,  can- 
not make 
anylawsy  to 
incur  ^Jat' 
feitvre  i  iici- 
»  ther  caa  a 
carp  oration 
created  bj 
act  of  parli- 
ament, un- 
less such  a 
pt.werbeex* 
pressly  gi- 
ven. 


KIRK  against  NOWILL  and  BUTLER. 

THIS  was  an  action  of  trespass  for  seizing  and  taking  It 
quantity  of  forks,  the  property  of  the  plaintiff. 

The  defendant  pleaded,  1st,  the  general  issue. 

The  second  plea  stated,  that  the  town  of  Sheffield^  ii| 
which  the  said  trespass  is  supposed  to  have  been  committe^^ 
was  within  the  lordship  and  liberty  of  Hallamshire  in  th^ 
county  of  Tork.  That  the  Company  of  Cutlers  was  incori^ 
porated  by  stat.  21  Jac.  1.  c.  31.  That  thatjact  directed  that 
one  master,  two  wardens,  six  searchers,  and  four  and  tweii;* 
ty  assistants,  should  be  annually  chosen  out  of  the  said  coia* 
pany  to  govern  the  said  corporation.  That  it  was  by  the 
said  act  of  parliament  further  enacted,  ^^  That  no  person 
^^  or  persons  using  the  said  arts  or  manufactures  witnin  that 
*•*"  liberty  of  Hallamshire^  or  six  miles  compass  of  the  same^ 
^^  should  ^t  any  time  hereafter  make,  or  cause  to  be  made^ 
**  any  knives,  or  knife-blades,  shears,  scissars,  or  sickles^ 
^^  except  he  or  they  did  put  steel  into  the  edges  of  them,  up* 
♦*  on  pain  to  lose  for  every  such  offence  10*.  and  the  wares 
**  so  deceitfully  made  ;  to  be  seized  and  recovered  by  the 
"master  and  wardens  of  the  said  company  for  the  time  be- 
**  ing,  and  ^o  be  levied,  distributed,  and  employed  to  the 
"  use  of  the  said  corporation,  to  and  for  the  relief  and  beniefit 
"  of  the  poor  of  the  said  corporation."  And  that  the  forks 
mentioned  in  the  declaration  were  forfeited  and  seized  under 
the  act. 

The 
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Tl^  third  plea  set  forth  the  incorporation  of  the  said  com* 
panf  bfthe  said  act  of  21  Jac.  1.;  that  it  was,  by  the  said     1786. 
act,  furdier  enacted,  *^  That  no  person  using  the  said   mys-    v..-.^y.«J 
*♦  teiy  or  crafts,  or  any  of  them,  within  the  said  lordship  or      Kirk 
«*fiberty,  or  six  miles  compass  thereof,  should  at  any  time      <V«««*« 
"dicrcafter  strike,  grave,  or  use,  upon  hia  knives,  or  the    ^**^'-^' 
**  wares  before  mentioned,  any  more  marks  than  one,  and 
*^that  to  be  such  as  should  be  first  appointed  as  aforesaid 
*^  onto  him  by  the  said  master,  wardens,  and  searchers  of  the 
**  said  company  for  the  time  being,  or  the.  greater  number 
**  of  them  ;  upon  pain  to  iorfeit  and  lose,  for  every  time  that 
^  he  should  offend  therein,  all  such  goods  so  marked,  and 
^  the  sum   of  40ff.  to  the   master  and  wardens  of  the  said 
^company  for  the  time  being,  to  be  employed  to  the  use  of 
"  the  said  corporation  to  and  for  the  relief  and  benefit    of 
^  the  poor  oi  the  said  corporation  ;*'    and   that  the  forks 
mentioned  in  the  declaration  were  forfeited  and  seized  un« 
derthatact*" 

4/A/y,  And  for  further  plea,  &fc.  the  defendants  say^ 
*^  That  the  said  plaintiff  ought  not  to  have  or  maintain  his 
*^  said  action  thereof  against  them,  because  they  say  that  the 

town  of  Sheffield^  in  which  the  said  trespass  is  above  sup- 
^  posed  to  have  been  done,  is,  and  at  the  respective  timoa 
*^  hereinafter  mentioned,  and  also  at  the  said  time  when  the 
**  said  trespass  is  above  supposed  to  have  been  done,  was,  a 
••  certain  place,  situate  and  being  in  and  parcel  of  the  lord- 
**  ship  and  liberty  of  Hallamshire  in  the  said  county  of  Tork^ 
^  and  mentioned  in  the  act  of  parliament  and  b\  e-law  here- 
^  mafter  mentioned.     And   the  said  defendants  further  say^ 

that  by  a  certain  act  of  parliament  made  and  passed  in  the 
^  parliament  of  the  late  king  James  1 .  at  a  session  thereof 
**holden  at  Westminster  in  the  one  and  twentieth  year  of  his 
*^  reign,  entitled  *  An  act  for  the  good  order  and  govern* 
**mem  of  the  makers  of  knives,  sickles,  shears,  scissars^ 
^  and  other  cutlery  wares,  in  Hallamsh'tr^  in  the  county  of 
"  Tork^  and  the  parts  near  adjoining,'  it  was  enacted  (among 
•*  other  things)  by  his  said  late  Majesty,  the  Lords  Spiritual 
**  and  Temporal,  and  the  Commons  in  that  parliament  as* 
**8embled,  and  by  the  authority  of  the  same.  That  all  per* 
*^  sons  using  to  make  knives,  blades^  scissars,  shears,  sickles, 
'  cutlery  wares,  and  all  other  wares  and  manufactures,  made 
**  or  wrought  of  iron  and  steel,  dwelling  or  inhabiting  with- 
^  io  the  said  lordship  and  liberty  of  Hallamshire^  or  withia 
**  six  miles  compass  of  the  same,  should  be  from  thence- 
^  forth  and  thereafter  might  be  in  deed^  and  in  name,  one 
^  body  politic,  perpetual,  and  incorporate,  of  one  master, 
^  two  wardensi  six  searchers,  and  four  and  twenty  assistanu 
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1786.     ^  and  commonalty  of  the   said   company  of  cutl^v  of  die 
*— v**^    **  lordship  of  HaUcmmhire  in  the  county  of  Tor  A.     And  tkat 
Kirk     ^^  they,  by  the  lutme  of  master,  wardens,  searchers,  and  as* 
ngoimt     <t  sistants,  and  commonalty,  of  the  company   of  cutlers  of 
*^  Hallamahire  in  the  said  county  of  Tork^  might  be,  and  by 
"  virtue  of  the  said  act,  were  really,  actually,  and  fuUy  in* 
^*  cor porated,  created,  made,  and  erected  one  body  corpo* 
^^  rate  and  politic,  to  all  intents  and  purposes,  and   should 
^*  have  perpetual  succession,  and  be  called  and  known  by  the 
t  ^*  name  of  master,  wardens,  searchers,  and  assistants,  and 

^^  commonalty  of  the  company  of  cullers  in  HaUamshire  in 
**  the  county  of  Tork.  And  further,  that  it  might  be  for- ever 
^^  thereafter  lawful  to  the  said  master,  wardens,  searchers^ 
^^  and  assistants,  in  and  upon  the  feast  day  of  ^S"^  B^riAp^ 
*^hmrw  tht  Apostle,  in  every  year,  yearly,  or  at  any  other 
**  time  in  the  year,  to  nominate,  elect,  choose,  and  swear^ 
^^  one  master,  two  wardens,  six  searchers,  and  four  and 
<^  twenty  assistants,  to  be  chosen  out  of  the  said  compan3rv 
<^  to  order,  rule,  and  govern  the  said  corporation  and  ccmi- 
"  pany  of  cutlers  during  the  term  of  one  whole  year  then 
*>  next  ensuing,  and  until  there  should  be  others  chosen  in 
**  their  room.  And  for  the  due  ordering  and  better  main* 
Staining  of  the  said  company,  and  for  the  better  relieving 
^^  and  employing  of  the  poor  of  the  said  trade,  it  was  oiw 
*^  dained  and  enacted  by  the  authority  aforesaid,  that  it 
*^  should  and  might  be  lawful  to  and  for  the  said  master^ 
1*  wardens,  searchers,  and  assistants  of  the  companv  of  cut- 
*^  lers  aforesaid,  or  the  greater  part  of  them,  and  their  sue* 
^^  cessors  from  time  to  time,  to  constitute,  ordain,  make,  and 
^^  establish,  such  laws,  acts,  orders,  ordinances,  and  cons ti<» 
♦*  tutions,  which  the  said  master,  wardens,  searchers,  and 
^^  assistants,  or  the  greater  part  of  them,  according  to  their 
**  discretions,  should  be  good,  wholesome,  profitable,  honest, 
**  and  necessary,  for  the  good  order,  rule,  and  government 
•*  of  the  said  master,  wardens,  searchers,  and  commonalt3r 
^^  in  their  several  arts  aforesaid,  and  of  all  other  their  ap» 
**  prentices  and  servants  in  the  same  arts,  manufactures, 
f*  and  professions  aforesaid  ;  so  that  the  said  ordinances  and 
M  constitutions  were  not  any  way  repugnant  and  contraiy 
♦♦  to  his  Majesty's  royal  prerogative,  or  to  the  laws  of  this 
♦'  realm.  A-nd  that  the  said  master,  wardens,  searchers, 
**  and  assistants  of  cutlers  aforesaid,  or  the  greater  part  of 
^^  them,  having  made  such  laws,  institutions,  ordinances, 
^*  and  constitutions,  might  appoint  and  impose  suck  reasonabit 
♦*  pains^  punhkments^  cmdpenaiiiesj  by  fine  or  timrreiameni^  or 
^*'  by  eithfr  of  them^  upon  all  those  which  they  should  find 

**  offending; 
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contraryto  those  laws,  acts,  orders,  ordinances,  1786. 
'^  aad  ctmstitulions,  as  unto  them  the  said  master,  wardens, 
*'  searchers,  and  assistants  of  cutlers,  or  the  greater  part  of 
^'tfaem,  should  be  thought  meet  and  convenient,  accotding 
*'  to  the  qusdity  of  die  offence  :  and  ike  same  fines  and  amtr* 
*^  aamcnis  to  ievy^  receive,  and  have,  to  the  use  of  the  said 
**  cerporatioQ,  to  and  for  the  relief  and  benefit  of  the  porr 
"*-  of  the  said  corporation,  as  by  the  said  act  of  parliament 
'  (among  other  things)  more  fully  appears.  And  the  said 
"'  defendants  further  say,  that  after  the  passing  of  the  said 
*^  bst-mentioned  act  of  parliament,  and  long  before  the  said 
*^  time  when,  £sPc.  to  wit,  on  the  31st  day  of  Jutu  1780,  at 
^Sht^ld  aforesaid,  in  the  county  afortrsaid,  the  master, 
^  wardens,  searchers,  and  assistants  of  the  said  company,  for 
**  the  time  then  being,  for  the  good  order,  role,  and  govern* 
^^mentof  the  master,  wardens,  searchers,  and  commonalty, 
*^  of  the  said  company  in  the  said  several  arts,  did  ordain, 
*^iBake,  and  establish  a  certain,  good,  wholesome,  profi- 
**  uible,  honest  and  necessary  b\'e-law,  act,  order,  and  con- 
*^  stftotion,  and  did  thereby  (amongst  other  things)  oraain, 
^  order,  and  establish,  that  it  should  and  might  be  lawful 
^  to  aiid  for  the  statcherB  of  the  said  corporation  or  company 
"  for  the  time  being,  or  any  three  or  more  of  them,  at  all 
^  times  thereafter  in  the  day-time,  to  enter  into  the  rtrspec* 
**nvc  workshops  and  warehouses  of  any  the  respective  metn- 
^  bcTs  or  freemen  of  the  said  corporation  or  company  with- 
^is  the  said  lordship  or  liberty,  or  six  miles  compass  thcre- 
"  o£i  to  search  for  deceitful  and  unworkmanly  cutler}'  wares, 
**and  other  wares,  made  or  wrought  of  iron  or  steel,  and 
*'  aU  such  deceitful  and  unworkmanly  wares  as  should  be 
"there  found  upon  such  search,  to  seize,  take,  carry  away, 
*'  break,  and  destroy ;  and  the  iron  and  steel  thereof  com- 
"  mg  to  sell  and  dispose  of  for  the  relief  and  benefit  of  the 
**  poor  of  the  said  corporation,  as  by  the  said  bye*law,  act, 
^ord^-,  and  constitution  more  fully  appears.  And  the  said 
^  defendants  further  say,  that  the  said  bye-law,  act,  order^ 
^  and  cfMasticution,  so  made  as  aforesaid,  afterwards,  to 
"  wit,  on  the  first  day  of  August  1780,  at  Tori^  in  the  coun^ 
*^ty  srfbresaid,  was  examined  and  approved  of  by  the  Right 
*^  Hofftourable  Alrxander  Lard  Loughborough  and  Sir  BeaU' 
"martf  Hotham^  Knight,  two  of  his  Majesty's  justices  of 
^  assize  for  the  Northern  circuit,  at  the  assizes  held  at  Tbri, 
^  in  and  for  the  said  county  of  Tork^  on  the  39th  day  of 
^  JiAf  1 780,  according  to  the  form  of  the  statute  in  that 
*^  case  made  and  provided.    And  that  the  said  bye-law,  act, 

**  order. 
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t7B6.  ^*  order,  and  constitution,  afterward^,  that  is  to  say,  onidie 
^t*-^  ^^  same  day  and  year  last  aforesaid,  at  Skrjfieid  aforesaid^ 
K'wK  **  within  the  liberty  of  HaUanuhire  aforesaid,  was  dttly  pub- 
^^  lished  and  made  known.  And  the  said  defendants  raithet 
Aat  afker  the  making  of  the  said  act  of  parliament 
and  hye-law,  to  wit^  at  the  meeting  of  the  then  master, 
^^  wardens,  searchers,  and  assistants  of  the  said  company^ 
^^  held  at  ShMeU  aforesaid  on  the  36th  day  of  AngtiH  17^, 
**  the  same  being  a  convenient  time  of  the  year  for  tliat|rur- 
**  pose,  one  Wiitiam  Fowkr^  the  thei  master,  together  "Wkh 
^  the  then  wardens,  searchers,  and  assfst^nts  of  tbe  sarid 
**  comp;)ny,  did  nominate,  elect,  and  choose  the  ssfid  Tho* 
**  mas  NcwUl^  together  with  one  Thomas  liUoUon^  one  J^^- 
•*  seph   fV^rdy  and    one    Wiiisam  Smithy  to   be  four  of  tht 

•  searchers  of  the  said  company  for  the  year  then  tiext  en- 
•*  suing,  to  order,  rule,  and  govern,  the  said  corporatfoa 
**  and  company  of  cutltrrs  during  the  term  of  one  whole 
**  year  then  next  ensuing^  and  until  there  should  be  others 
"  chosen  in  their  room,  according  to  the  form  and  eflfect  of 
^  the  said  lasumentioned  act  of  parliament.     And  the  iKtid 

*  Thomas  NowiH,  Thomas  TilhtHon^  Joseph  Ward^  Und 
•*  William  Smithy  afterwards,  to  wity  on  the  2d  day  of  Si^ 
**  temheTy  in  the  vear  last  aforesaid,  at  ShtJkU  afoteS«i1dJ 
^  were  duly  sworn  to  execute  the  said  office  of  seartJt^eH,; 
**  and  then  and  there  took  upon  themselves  the  burdeiii'of  Hh<5 
*^  same  office,  and  became,  and  at  the  same  time  wht!n  €s^d 
**  were  and  still  are  such  searchers  as  aforesaid.  And  tfci^ 
"  said  Thomas  NowiUy  Thomas  Tilidtsvny  Joseph  Wordy  Had 
^^  William  Smithy  being  such  searchers  as  aforesaid,  he -the 
♦*  said  Thomas  Nonvilly  together  with  the  said  Thomkts  Tii^ 
**  htsony  Joseph  Wordy  and  William  Smithy  three  of  the  oj 
"  ther  searchers  of  the  nhid  company  as  aforesaid,  and  th*i 
**  said  Joseph  Butl*r  as  their  servant,  and  by  their  cona^ 
^^  mand,  and  in  their  aid  and  assistance,  at  the  said  tltne^ 
**  when,  6?c.  the  same  being  in  the  day-time,  dW  enter  int^ 
*•  a  certain  work-shop  of  one  Mitthew  D-tvenport^  then  sHuj 
*^  ate  and  being  at  SheffiHd  aforesaid,  within  the  said  libert] 
**  of  HaUamshirty  in  the  said  act  mentioned,  he  the  '•wi^ 
«*  M^ttthew  Davenport  then  and  there  being  a  member  of  th^ 
^  said  corporation,  to  search  for  deceitful  and  unwoHnnanlj 
<*  curiery  wares,  and  then  and  there  fb«md  the  said  fmrks  it 
^^  the  said  declaration  mentioned  ;  and  because  the  sah 
**  forks  were  then  and  there  decritfu4  and  unworknMmly  cat 
«*  ler\'  wares,  (that  is  to  say,  made  of  cast  iron,  and  brittle 
<*  weak,  and  badly  tempered,}  the  said  Thomas  Ifywiiiy  tq 
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^  getber  with  the  said  Thomas  Ti^tson^  Joseph  Wgrd^  and     179^ 

*'  WiUiam  Snuth^  the  searchers  aforesaid^  and  the  said  Jo* 

*'*'  *tfh  ButlcTy  as  their  servanti  a9d  hy  their  coini^aiul,  and  19 

*^  their  aid  and  assistance,  at  the  said  tine  wh^n^  &fc«  seiz* 

^^ed,  took^  and  carried  away,   the  said  fprks;    and. after* 

*^  vards«  to  wit^  on  the  same  day  and  year  last  aforesi^d,  at 

^  Sheffield  aioresaid,  delivered  the  same  to  the  master  and 

'^wardens  of  the  said  company,  to  be.brokenby  them,  and 

^  the  iron  thereof  coming  to  be  employed  to  the  use  of  the 

*^  laid  corporation^  for  the  relief  and  benefit  of  the  sa^id  cor- 

*^  poratioo^  as  it  was  lawful  for  them  to  do  for  the  Qfiuse  ^ 

^  foresaid  ;  which  are  the  same  seizing,  taking,  and  carr}'ing 

*'  away  the  said  goods  and  chattels  in  the  s;<id  deciaration 

^  Bicntioned,  and  converting  and  disposing  thereof  to   their 

^  own  use  by  the  said  Thoma%  ifowillajkA  Joseph  Butler  abov^ 

"^  suf^KMed  to  have  been  done,  whereof  the  said  plaintiff  hath 

«^  above  complained  against  them,  Csfc." 

Beplication  took  issue  on  the  first  plea. 

To  the  2d,  3d,  and  4th  pleas,  the  plaintiff  replied  de  in- 
pifia  sua  propria  ;  and  the  issues  thereon* 

Verdict  for  the  plaintiff  on  the  three  first  issues,  and  for 
the  defendants  on  the  last. 

WiU^n  obuined  a  rule,  las(  Term^  to  shew  cause  why 
jodgmeat  should  not  be  entered  for  the  plaintiff  in  this  cause 
on  the  general  issue,  and  the  two  first  justifications  notwith- 
stsading  the  verdict  for  the  defendant  on  the  last  justification, 
ihe  san^e  justification  being  sufficient  in  law. 

This  ipotion  was  obtained  upon  two  groimds  ; 

U^  That  a  power,  claimed  by  a  corporation  of  creating 
b7c4aw8  to  incur  a  forfeiture,  was  bad  in  point  of  law  (n), 
Qolesa  founded  on  an  ancient  custom  within  a  city,  or  unless 
Hich  power  was  es^pressly  given  to  tliem  by  act  of  parliament, 
S  buu  47.  and  8  Rep.  125. 

Si%,  .Thgt  the  statute,  on  which  this  bye-law  was  founded, 
had  appointed  a  specific  punishment  for  the  offence  which  haa 
been  committed,  viz*  hyjine  or  amerciament^  which  preclu, 
tfcd  the  corporation  from  inflicting  any  other. 

Sir   Thomas  Davenport^  Lee^  and  Chambre^  now  shewe4^ 


(»  »ad  argued  upon  the  distinction  between  corporations 
created  by  letters  patent,  and  by  act  of  parliament*  Thai 
the  cases  cited  only  tended  to  shew  that  no  forfeiture  eouhl 
grow  by  letters  patent ;  btit  that  this  corporation  was  crea* 
ted  by  act  of  parliament,  which  had  given  them  the  power 
ef  inflicting  such  a  penalty.     For  though   that  particular 

pai;t 

(s)  Vi4. 1  WUi.  63  :  Bam,  133.  26r. 
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1786.  part  of  the  act,  which  was  stated  in  the  3d  plea  of  justified-* 
tion,  did  not  shew  an  express  power  given  to  them  oi  seizing 
the  wares  in  question  under  the  act,  yet  such  an  authority 
was  clearly  founded  upon  other  parts  of  it,  which  were  s^t 
forth  in  the  two  first  pleas  of  justification  on  this  record  ;  by 
which  it  appears  that  persons  residing  within  the  limits  of 
the  corporation  were  prohibited  from  making  any  knives^ 
bfc.  unless  thty  put  steel  into  the  edges  of  them,  and -filled 
the  proper  marks  upon  them,  ^^  upon  pain  to  lose,  for  every 
*^  such  oiFence,  ten  shillings  in  the  one  case,  and  40  shillings 
«« in  the  other ;  and  the  wares  so  deceitfully  made  to  be 
^^  seized  and  recovered  by  the  master  and  ^^ardens  of  the  said 
*'  company,  fc?c." 

That  all  acts  relative  to  trade  being  public  acts,  and  tliis 
%eing  such  an  one,  the  Court  were  bound  to  take  notice  of 
everv  part  of  it,  even  though  it  were  not  verbally  set  forth. 
4  Co.  76. 

But  supposing  that  the  Court  could  not  go  out  of  *the  third 
plea  of  justification,  yet  there  was  enough  of  the  statute  set 
forth  in  that  plea  to  warrant  the  bye-law,  under  which  this 
seizure  was  made.  It  appeared  from  thence  that  the  com- 
pany of  Hallamshire  were  empowered  to  make  bye-laws,  adid 
to  enforce  them  by  fine  or  amerciament ;  and  a  forfeiture  of 
this  kind  might  be  considered  in  the  nature  of  a  fine,  equi^ 
valent  to  the  value  of  the  goods.  Such  a  construction  wia 
agreeable  to  the  spirit  of  the  statute,  and  to  the  purposes  Ibr 
which  it  was  enacted.  And  then  this  bye4aw  was  nottm^ieiN 
sonable  ;  which  was  a  strong  circumstance  hi  its  fardur. 
1  kod.  202.     2  Mod.  56.  .      • 

The  counsel  on  the  other  side,  Wilson^  Wood^  and  LttWy\ 
were  stopped  by  the  Court. 

*Lord  Mansfield,  Ch.  J.  A  corporation,  in  the  defini* 
tionof  it,  is  a  creature  of  the  Crown,  created  by  letters '|>a- 
tent ;  and  such  a  corporation,  with  a  power  of  making  bye* 
laws,  cannot  make  any  such  law  to  incur  a  forfeiture.  Thi^M: 
corporations,  which  ^re  created  by  act  of  parliament,  hmve 
no  other  additional  powers  incident  to  them,  than  those  buire 
which  arc  created  by  charter,  unless  they  be  expressly  given. 
No  ^ch  extraordinary  power  of  making  bye-laws  to  inttir  c 
forfeiture  appearing  upon  this  plea  to  have  been  conferred,  it 
is  impossible  lor  the  Court  to  say,  that  this  bye4aw  can  be 
supported  by  the  act.  « 

fiuLLBR,  J.  This  bye*law  is  bad,  considered  in  every 
point  of  view. 

Taking  it  generally  as  a  bye-law,  creating  a  forfeiture  ;  thn 
act  of  parliament  not  having  given  this  corporation  a  power 
to  make  such  a  bye-law,  it  is  bad  on  that  ground. 

Then 
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Then,  it  has  been  said  that  this  bve-Iaw  is  supported  by     178j5» 
the  $Kt:  but  so  far  from  it,  they  have  expressly  negatived    Ury^i./ 
soch  a  power  ;  for  the  act  prescribes  in  what  terms  bye-laws      Kirk 
thall  be  enforced,  namely,  by  fine  or  amerciament  i  therefore  ^W*«»^ 
ibc  corporation  is  precluded  by  the  act  from  inflicting,  any  *»^^**'^ 
other  punishment. 

There  never  was  such  an  idea  before,  as  the  counsel 
against  the  rule  have  suggested,  that  one  plea  might  be  sup- 
ported by  what  was  contained  in  another.  Each  plea  must 
stand  or  fall  by  itself;  they  are  as  unconnected  as  if  they 
were  on  separate  records.  And  though  it  be  true  that  acts 
of  parliament  rating  to  trade  in  general  are  public  acts, 
yet  a  statute  which  relates  only  to  a  certain  trade  is  a  private 
ose.  Therefore  the  Court  cannot  now  take  notice  of  any 
other  part  of  this  act  of  parliament  than  that  which  is  s£t  oat 
in  this  plea  ;  for  it  is  not  a  public  act.  ' 

kule,  for  the  plaintiflf  to  have  leave  to  enter  up  judg- 
meot  notwithstanding  the  last  plea,  absolute  (a). 

(ii)  Vid.  pott.  266. 


The  KING  flryii/W  THOMAS  SPENCER  CROWTHER.  J^^^fJ^* 

THIS  was  a  conviction  before  a  justice  of  the  peace  on  Cooviction 
the  statute  5  Jmu  c.  14k  for  using  a  gun.     After  stat.  ^  ^  -'f*-  c- 
bg  the  infornvation,  which  negatived  specifically  every  one  bccau^'u!!^* 
of  the  qualifications  in  the  22  &f  23  Car.  2.  c.  25.  it  pro*  witness  was 
ceeded  to  state  that  ^^  On  the  same  14th  day  of  the  same  not  sworn 
^'iionth  of  September  1785,  at  the  parish  of  Sevenoai^  in  *«  ^^*^^^'«'»n- 
*^ county   of   Kcnt^  one   credible   witness^  to   wit^   Edward ^'^ fjl^' 
^Tye^  came  before  me  the  said  justice,  and  by  his  dtpo' defen£ni. 
**ntion  taken  in  writing  before  me  the  same  justice  upon  his  ^^  }*  notsuf- 
*<itth  on  the  Holy  Gospel  to.  him  then  and  there  by  ^wcSM^wCTthc 
^tbc  aforesaid  justice  administered,  swore,  and   upon  his  deposition  in 
^oath  aforesaid  affirmed,  and  said,  that  the  aforesaid  Thomas  the  deCend^ 
^Spencer  Crox»ther,  on  the  8th  day  of  September  aforesaid,  J|^^**  P"*- 
**  in  the  year  aforesaid,  at  the  parish,  £sPc.  did  keep  and  use  ^^nce  need 
^  a  gun  and  certain  dogs  called  setting  dogs  or  pointers,  to  not  negative 
^kiUand  destroy  the  game,  and  hunted  them  over  certain  *vcry  speci- 
**5rounds,  part  of  Black  Hail  Farm,  in  the  parish  aforesaid,  ^^^^;;*J'^^- 
*'  &c.  and  did  then  and  there  shoot  at  and  kill  one  partridge  the22t5'23 
**'  with  his  said  gun,  against  the  form  of  the  statute  in  such  Car.  3.  c.  25, 
**  case  made  and  provided.      And  afterwards,  that  is  to  say. 
Vox.  I.  S  **  aa 
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t¥B6.  *^  on  th4  15th  day  of  September y  in  the  year  aferesaidvke  the 
Lxy^s^  **  said  Thomas  Spencer  Crowther^  having  been  duly  summon- 
Tli«Kt>G  w  cd  in  this  behalf,  appeareth  before  me  the  justice  afore« 
Cw^r*^  "  '^'^'  ^^^  **  prest^nt,  in  order  to  make  his  defence  against 
'**  the  said  charge;  and  having  heard  the  same,  and  the 
"  aforesaid  deposition  of  the  said  Edward  Tye  having  been 
**  read  over  again  unto  the  said  Edward  Tye  in  the  presence 
**  and  hearing  of  the  said  Thomas  Spehcer  Crowther^  and'tfce 
^  said  Edward  Tye  having  again  affirmed  his  said  deposition  to 
^  be  true  in  the  presence  and  hearing  of  the  said  7  homos  Spencer 
"  Crowther^  he  the  said  Thomas  Spencer  Crowther  is  asked  by 
^*  me,  the  said  justice,  if  he  can  say  any  thing  for  himself, 
"  why  he  the  said  Thomas  Spencer  Crowther^  should  not  be 
"  convicted  of  the  premises  above  charged  upon  him  in  the 
«"*  form  aforesaid  :  whereupon  the  said  Thomas  Spencer  Crow^ 
**  ther  saith  that  he  is  not  guilty  of  the  said  offence  ;  but  ho 
**  doth  not  produce  to  me  any  evidence  whatsoever  that  he 
*'*'  is  in  any  manner  qualified,  allowed  or  authorised,  by  the 
"  laws  of  this  realm,  to  have,  use,  or  keep  for  himself,  or 
"  any  other  person  or  persons,  any  gun,  setting  dog,  pointer, 
^^  or  any  other  engine  to  kill  and  destroy  the  game  of  this 
,  ^^  kingdom.  And  thereupon  it  manifestly  appearing  to  me 
'^  that  the  aforesaid  Thomas  Spencer  Crowther  is  guilty  of 
''*'  the  said  offence  charged  upon  him  in  the  said  infonna* 
*•'  tion,  I  do  therefore  hereby  convict  him  of  the  offence  afcire* 
<^  said,  and  do  declare  and  adjudge  that  he  the  said  Thomas 
*•  Spencer  Crowther  hath  forfeited  the  sum  of  5/.  for  the  pf- 
**  fence  aforesaid,  fePc.'* 

Bond  now  moved  to  quash  this  conviction,  on  the  two  fi>l« 
lowing  grounds  ; 

\st.  That  the  evidence  on  which  the  conviction  was  feund« 
ed  was  not  given  in  the  presence  of  the  defendant :  for  on  the 
defendant's  appearing  before  the  justice,  the  witness  only  of- 
firmed  his  deposition  to  be  true.  It  was  a  principle  in  qttr  law 
that  the  evidence  must  be  given  in  the  presence  of  the  de* 
fendant,  that  he  might  have  an  opportunity  of  cross  examhi* 
ing  the  witness.  The  King  against  Fipont  and  others,  2  Burr. 
1163. 

^dly.  The  qualifications  required  by  the  stattite  23  €f  SS 
Car.  2.  c.  25,  were  not  negatived  by  the  evidence.  The  cvi* 
dence  was  only  general,  that  what  he  did  was  ^^  against  A6 
^*  form  of  the  statute  in  sirch  case  made  and  provided.*'    It 
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ettgln  10  have  been  as  special  as  the  information  itself.     Mr.     1 786. 
Justice  Denison  says,  *'  the  evidence  afid  adjudication  ought    '^-v^^ 
^^btth  $/ them  to  be<  That  he  h^s  not  these  qualifications,  ThcKiwo 
**  trhich  ar6  specified  in  that  act,  nor  any  of  them.''^     Rex  v.     q^^^' 
Jarvis  {0)0     And  by  Ashkurst^  Justice,  in  the  case  of  Tht     -vw. 
I^ng  against  Wheatman  (^),  "  The  evidence  mtifit  prove^  but 
"  cannot  supply  any  defects  in,  the  information." 

He  also  cited  Andrews^  240.  and  B!uet  qui  tarn  v.  Needs ^ 
Com^nsj  523. 

Mngay^  contra^  contended,  that  this  differed  from  the  case 
of  The  King  against  Vipont ;  for  the  deposition  of  the  wit- 
■cssi,  having  been  read  over  in  the  defendant's  presence,  was 
aftrmed  by  the  witness  to  be  true,  and  was  the  same  as  if  he 
kad  beea  r€Si>sworn.  As  to  the  second  objection— it  was  only 
stated  iti  the  information  against  Jarvis  that  he  was  not  qua«- 
bied  gcfnerslly;  and  the  Court  said  that  the  information 
OHght  to  have  negatived  every  separate  qualification.  It  had 
lone  so  in  th€  present  case^  and  was  so  stated  in  the  con*- 
Ticticm ;  tad  there  #as  no  occasion  to  prove  it  by  evidence. 
It  was  io&po9s»ble  to  bring  evidence  to  prove  the  want  of  each 
salification  negatively.  If  the  information  be  specific,  a 
general  deposition,  that  he  is  not  qualified,  is  sufficient  to  put 
die  defendant  upon  proving  that  he  was. 

Per  Curiam.  The  first  objection  is  good ;  the  witness 
ought  to  have  !)een  re^sworn  in  the  defendant's  presence.  As 
to  the  othisr  point — there  is  no  case  in  which  it  has  been  di- 
rectly decided  that  the  evidence  should  negative  every  parti* 
cular  qualification.  It  cannot  be  so  from  the  nature  of  th^ 
WK  (c). 

Conviction  quashed. 

(fl)  1  Bur.  154.  (b)  DottgL  332.  (c)  Hd.  pott,  145. 


ROBERTSON  against  EWER.  Saturday, 

THIS  was  an  action  tried  before  Butler^  J.  at  the  sittings  Seamen's 
after  last  ilf/cAr/^/wa*  Term,  at  Guildhall^  on  a  policy  wages  and 
of  msurance  on  the  ship  Dumfries  "  from  London  to  the  F^y's*""' 
"coast  of  J/riCtf,  during  her  stay  and  trade  there,  and  at ^Xa^oV) 
"and  from   thence  to  her  port  or  ports  of  discharge  in  the  are  not co- 
^  British  West  India  islands."  vered  by  an 

|-^    insurance  on 
^"  the  body  of 
%  ship, 
(a)  Vid.  Brwih  v.  Wl^tmartt  pott^  4  w/.  206» 
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1 3^86.  On  a  motion  to  set  aside  the  nonsuit  entered  in  this  cause, 
and  to  grant  a  new  trial,  the  following  facts  appeared  :  ' 

That  the  ship  sailed  on  her  voyage  to  the  coast  of  Africa^ 
at  which  place  she  took  in  a  cargo  of  slaves,  and  proceeded 
from  thence  to  the  island  of  BarbadoeSy  where  she  arrived  on 
the  18th  of  December  1781.  That  an  embargo  had  previous- 
ly been  laid  on  all  shipping  by  Lord  Hood  the  commander  in 
chief  upon  that  station.  That,  notwithstanding  this,  the 
captain  of  the  Dumfries  attempted  to  sail  on  the  21st  of  Z)r- 
cember  1781,  but  was  prevented:  on  this,  application  was 
made  by  him  for  permission  to  sail,  which  being  refused,  a 
few  days  afterwards  he  sailed  without  leave  ;  and  thereupon 
Lord  Hood  dispatched  the  Salamander  sloop  of  war  in  chase 
of  the  vessel,  which  brought  her  back  after  a  trifling  engage- 
ment (the  damage  being  less  than  3  percent.)  .Upbnher 
return.  Lord  Hood^  in  consequence  of  this  breach  of  em- 
bargo, ordered  all  the  men  to  be  taken  out  and  dispersed  on 
board  his  Majesty's  ships  of  war.  That  the  embargo  coa« 
tinued  till  the  7th  of  Janitary  1782.  That  on  the  22d  of 
the  same  month,  the  small-pox  broke  out  amongst  the  slaves, 
who  were  all  obliged  to  be  put  on  shore.  lu  consequence. of 
which,  and  for  want  of  mariners  to  navigate  the  vessel,  she 
was  detained  at  Barbadoes  above  two  months  after  the  em- 
bargo was  taken  off.  That  the  ship  then  sailed  to  Jamaica^ 
which  was  her  last  port  of  discharge. 

This  action  was  brought  to  recover  the  atnount  of  wages 
and  provisions,  in  consequence  of  her  detention  nnder  the 
embargo  at  Barbadoes* 

On  the  trial,  Mr.  Justice  Bvller  was  opinion  that  this 
policy  being  upon  the  body  of  the  ship,  and  the  average  loss 
thereon  being  less  than  3  per  cent,  the  plaintiif  could  not  re- 
cover. 

Lee^  Cowper^  and  Woody  in  support  of  the  rule,  made  two 
points. 

lat*  That  this  loss  was  insured  against  under  that  part  of 
the  policy,  which  provides  for  all  arrests^  restraints^  and  de* 
tainments  of  aU  kings ^  princes ^  and  people  of  what  nation  soever > 
And  the  detainment,  in  this  instance,  being  by  the  king's 
ships,  makes  no  difference  ;  the  damage  is  exactly  the  same 
to  the  owner,  which  is  the  event  insured  against.  Suppose 
the  embargo  had  been  laid  on  for  a  greater  length  of  time, 
>n  consequence  of  which  the  ship  had  become-  worm-eaten, 

the 
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the  ftfsured  might  have  abandoned,  and  come  upon  the  under-  1786. 
writer  for  the  lost.  In  the  case  of  Goss  and  another  against  ^— y — ^ 
Withers  [a)y  Lord  Mansjield  said,  **that  by  the  general  law,  Robert- 
*^  the  insured  may  abandon  in  the  case  merely  of  an  arrest  ^ 
**  00  an  embargo  by  a  prince,  not  an  enemy/'  If  then  the  ^JJ 
pfauotiff  had  a  right  to>abandon,  and  recover  the  whole  value, 
if  he  chose  to  continue  his  voyage  he  certainly  might  reco* 
ver  an  average  loss  for  so  much  of  the  damage  as  was  actually 
sustained. 

2/%.  The  plaintiff  is  entided  to  recover  upon  this  policy, 
as  upon  a  loss  sustained  in  consequence  of  the  barratry  of 
the  i&aster.  There  can  be  no  doubt  but  that  his  resistance 
to  an  embargo  lawfully  laid  on  was  an  act  of  barratry. 
Hence  all  the  damage  which  has  accrued  to  the  owners. 
The  captain,  by  his  conduct,  subjected  the  ship  to  be  strip. 
.  ped  of  all  her  men,  and  thereby  rendered  her  unable  to  pro* 
secute  her  voyage  ;  so  that  it  was  as  great  a  loss  to  the  body 
of  the  ship,  in  respect  of  working  her,  as  if  the  masts  and 
rigging  had  been  cut  away,  and  as  much  to  the  detriment  of 
the  owners. 

It  is  not  necessary  that  the  damage  should  be  an  immedi- 
ate one  to  the  ship ;  it  is  sufficient,  in  order  to  charge  the 
underwriters^  if  the  loss  happen  in  consequence  of  any  peril 
insured  against.  In  the  case  of  a  ship  ransomed,  the  loss  is 
the  payment  of  the  money ;  there,  no  actual  damage  is  done 
to  the  body  of  the  ship ;  and  yet  the  insurer  is  liable  on  his 
Qodertaking.  Or  if  a  ship  be  sunk,  and  afterwards  weighed 
up,  the  underwriter  would  be  answerable  for  any  expence 
incurred  in  weighing  her  up,  as  a  consequential  damage, 
though  perhaps  the  body  of  the  ship  sustained  no  actual 
injury. 

Suppose  the  embargo  had  been  taken  off  the  next  day  after 
this  act  of  the  master,  the  vessel  could  not  have  sailed  for 
want  of  her  crew.  And  it  cannot  be  contended,  that  from 
the  time  the  embargo  was  taken  off,  she  was  detained  on  ac- 
count of  sickness  ;  for  the  embargo  was  taken  off  on  the  7th 
of  January^  and  the  smalUpox  did  not  break  out  till  the  22d, 
so  that  she  might  otherwise  have  sailed  during  that  interval ; 
and  therefore  all  the  subsequent  losses  accrued  in  conse- 
quence of  such  act  of  barratry  against  which  the  def  ndunt 
had  undertaken  to  ii>demnify'the  owners.  -^^ 

Erskint^  contra^  relied  on  this  being  a  policy  on  the  body  of 

Ae  ship,  which  had  cpmpleted  her  outward-bound  voyage, 

without 
(«)  2  B«rr.  696. 
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without  ttdeWin^  any  damage*  The  only  losa^  whidi  wits 
auenopted  to  be  proved  on  the  trial,  was  a  loss  upott  the  99if* 
agtf  in  consequence  of  the  embargo  which  w^  laid  on  m  Bat* 
hado&ti.  The  freight  vicittst  answer  this :  but  ic  was  not  wichin 
the  perils  insuhcc^  against  by  the  defendant* 

That  the  act  of  the  master  did  not  amount  to  barratr}*^  be- 
cause what  he  had  done  had  been  imcnded  for  dur  benefit 
of  the  owners;  much  less  could  the  loss  be  called  such  aa 
immediate  consequence  of  the  barratry  as  to  bring  it  witktii 
this  poKcy.  It  was  laid  dotvn  by  Lord  Man^ficUL,  in  a  late 
ease  at  GmUhall  {a)^  That  wherever  a  risk  is  iasuired  a^nat, 

{a)  Jonet  \*f  Scbmoil,  sittings  afrer  Trinity  Term,  17^5,  at  Guddball.  It  waa 
tn  action  oq  a  policy  of  assttrauce,  *'  At  and  hom  Snttol  to  the  coa^t  of  Afriica» 
**  during  her  stay  and  trade  there,  afid  trom  thence  to  her  port  or  p^kH  cJ  dib- 
<*  charge  ia  the  WeH  IrvHet***  There  was  a  memorandum  on  the  p'  litjr,  thae^ 
**  The  atwrer*  are  ru*t  to  pay  any  lost  that  may  happen  in  hoot*  during  the  wya^ 
•*  ^viortalttj  of  negroes  by  natural  death  excepted  J  ;  and  not  to  thiy  Jor  mort'iGty 
•*  by  mtttiny,  unless  the  same  amount  to  10/.  per  cent,  to  he  computed  upba  the  Jmtt 
**  cost  of  the  ship,  outfit^  and  eurftd^  valuing  negroes  so  Ibet  at  ^  pit  biad  **  f  lie 
demand  upon  the  policy  was  the  loss  of  a  great  many  sl<ives  b>  mutlajf.  iPbe 
evidence  of  the  captain  was,  that  he  had  shipped  335  prime  slaves  on  board  ; 
That  on  the  3a  of  May,  before  he  sailed  from  the  coasi  of  Jfnca,  vii  lAstii^rec- 
tion  was  attempted  That  the  worsen  seized  him  on  the  quarrer  dtekf  and  a^ 
tempted  to  throw  him  overboard.  Tn&t  he  was  itaeiied  by  the  crew-.  That 
the  women  and  some  men  threw  themselves  down  the  hatchway,  and  were 
much  bruised.  That  he  sent  the  ringleader  on  shore  Th.&t  twelve  men  aitd  a 
woman  afterwards  died  of  those  bruises,  and  ttctrtx  abstinence.  That  on  the 
2dd  of  May,  there  was  a  general  insurrection,  the  crew  were  forced  toiire  ttpoa 
the  slaves  and  attack  them  with  weapons.  It  was  a  case  of  immii>dnt  neccaeity. 
Several  slaves  took  to  the  ship*s  bides,  and  hung  duwn  in  the  wafer  by  the  chains 
and  ropes,  some  for  about  a  quarter  of  an  hour .  three  were  killed  \>y  firmg,  a«Kl 
three  were  drowned ;  the  rtsi!  we^  taken  in,  but  they  were  too  far  gOA^  i«  be 
recovered ;  many  of  them  were  desperately  brbised  ;  many  died  in  contefuemre 
of  the  wounds  they  had  received  from  the  firing  dunitg  the  mutiny  ;  some  from 
swallowing  sale  water ;  some  from  chagrin  at  their  disappointment,  and  IVom 
abstinence ;  several  of  fluxes  and  fevers ;  in  all  to  the  amount  of  55,  who  died 
during  the  course  of  the  voyage. 

The  underwriters  had  paid  at  the  rate  of  15^  cent,  for  19,  whd  were  eitlter 
killed  during  the  mutiny,  or  had  afierN^-ards  died  of  their  wounds. 

Bearcroft,  for  the  plaintiff*,  contended,  that  though  the  rfest  did  not  actually 
die  in  the  mminv,  or  from  any  wminds  received  at  that  time,  yet  they  had 
all  died  in  conietptence  of  x^\t  mutim  ;  for  if  there  had  been  no  mutiny,  nothvai^ 
of  the  kind  W'uld  have  haf^peaed,  and  that  on  this  ground  the  underwriter 
ought  to  be  liable. 

He  stated  another  consequential  lo^ft,  #hich  was,  that  the  very  cireuittsti^tee 
of  there  having  been  a  mutiny  amongst  x\\t  reiinaining  slaves  had  so  favt^sfetoid 
their  value  in  the  estimation  of  the  planters,  that  they  were  sold  at  HL  a  head 
less  than  they  would  otherwise  have  done ;  that  on  this  circumstance  also  he  had 
no  doubt  but  the  plaintiff  vras  entided  in  point  of  law,  to  recover  against  the 
underwriter. 

'  Lord  Man&fibld,  Ch.  J.  I  think  not.  I  think  the  underwriter  not  an- 
swerable tor  the  loss  of  the  matldet  or  the  \n\tt  of  it;  that  is  a  remote  conac* 
quence,  and  not  within  any  pen!  insured  against  by  the  policy. 

Tne  question  for  the  jury  wtll  be,  whether  any  ot  those  who  died  by  any 
ethes  means,  except  their  being  tired  upon,  or  in  consequence  of  the  wocmds 
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ifi  order  to  recovtr  upon  the  pdlicy^  the  loss  must  be  a  dirett    ^^96. 
tmd  mmi£ate  eonsequmce  of  the  peril  insured,  and  not  a   ^^— y^ 
fttMteont.     Suppose  this  vessel  had  been  driven  by  a  violent  Ro»e*t- 
Btorm  Into  d>e  island  of  Barhtdoes^  and  on  her  arrival  thire       ^^^ 
had  been  put  under  an  embargo,  and  any  loss  upon  the  voy-     Eweb. 
age  had  arisen   to  the  owners ;  if  the  ship  had  afterwards 
performed  her  voyage,  it  could  not  be  contended  that  the 
insured  could  have  recovered  such  damage,  as  cortsequenual 
to  the  storm,  which  was  a  peril  insured  against. 

He  cited  a  case,  directly  in  point,  o(  Fletcher  against  Pole^ 
tried  before  Lord  Man.\fieldy  at  the  sittings  after  Banter  Term 
1769.  at  GuiUhaU^  That  was  an  insurance  on  the  shij)  Tor* 
ftif,  **  at  and  from  London  to  Newcastle  and  Marneilleny  and 
**acaad  from  Marseilles  to  her  port  and  ports  of  discharge 
**  to  the  West  Indies.^  In  the  course  of  that  voyage  the  ship 
hafing  nvet  with  very  tempestuous  weather,  was  obliged  to 
put  into  Port'^MahoUy  in  Minorca.  On  her  arrival  there  the 
captain  obtained  leave  of  the  Vice- Admiralty  Court  to  have 
tlM  ship  surveyed,  in  consequence  of  which  she  was  detained 
diere  for  a  considerable  time. 

Part 

Wibniifv  whick  they  received  <luiiiig  the  struggle,  are  wkhm  the  meaning  of 
t)^  policjy  which  iasures  ftgainst  damage  hy  mminy.  It  is  not  aUw  queftioq  : 
I  know  of  no  I»w  upon  the  subject ;  rhe  jury  must  ^x  the  rule,  as  .the  quiestioa 
vnsts  upon  matter  of  fact.  Sume  of  them  died  in  consequence  of  the  iiisuiTec- 
tba  failing :  those  cenainly  cannot  be  within  the  policy. 

Th^folicy  9  in  the  comnKtn  fhrmt  and  if  it  we»  not  for  the  oiemorandum, 
1  fboold  ^y  that  the  c^se  was  not  witltin  the  instrument.  Bat^  as  u  oow  standi' 
itis  very  de<ir  that  those,  who  were  killed  by  the  firing,  or  died  in  consequence 
«f  thdr  bruises,  art  ^4chin  the  policy  :  the  other  complicated  cases  must  be  left 
bthejifry. 

IshaU  ende^our  to  discnminate  the  different  classes :  and  when  the  general 
nles  for  e^ch  are  fixed^  it  will  be  easy  for  the  jury  to  apply  the  particular  m- 
aances. 

1st  The  first  class  certainly  comes  within  the  meaning  of  the  policy,  of  mor- 
Ptlkf  ^  imitpi^  :  S«ch  as  were  killed  in  the  af&ay^ 

^.  Thf  ^<»ui  also  conies  under  the  same  description,  namely,  those  w)^ 
M  of  the  wounds  they  received  from  the  firing  and  other  hostilities. 

3d.  Another  class  is,  I  think,  as  clearly  not  within  the  policy  ;  Such,  as,  beiiif 


I  intiieir  attempts,  in  despair  chose  a  mode  of  death,  by  fasting,  or  dn 
thioqgh  despondency.    That  is  not  a  mortality  by  mutiny*  bat  the  reverse  i  Urn 
it  is  by  failure  of  mutiny. 

.  4d).  The  great  class  are  such  as  received  some  hurt  by  the  mutiny,  bat  not 
iftottal,  and  died  afterwards  of  other  causes^  as  those  who  swallowed  water^ 
jwoped  ovcrboardy  8cc.  Sec.     This  is  the  greiit  ^>oint. 
Vbrdict. 

That  all  the  slaves  who  ^ere  killed  in  the  mutiny,  or  died  of  their  woands^ 
were  to  be- paid  for. 

That  all  those  who  died  of  their  bruises,  which  they  received  in  the  mutiny, 
tboogh  accompanied  with  other  causes,  were  to  be  paid  for. 

That  all  who  had  swallowed  sah  water,  or  leaped  into  the  sea,  and  hong  upon 
the  udes  of  the  ship  without  being  otherwise  bruised,  or  died  of  chagiin,  were 
aot  to  be  paid  for. 
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178^         Part  of  the  demand  upon  the  underwriter  arose  upon  ae- 

Wyi-J    count  of  seamen's  wages^  and  provisions,  which  had  been  cx- 

RoDERTsoN  pended  in  consequence  of  that  detention  at  Port  Mafiouy 

S^'^    upon  the  ground  that  it  was  part  of  the  damage  occasioned 

*^    by  the  storm :  but,  the  policy  being  upon  the  body  of  the  skip^ 

Lord  Mansfield  would  not  suffer  the  plaintiff  to  recover  for 

those  articles^  and  they  were  accordingly  struck  out  of  the 

account. 

It  might  as  well  be  contended  that  the  damage  in  that  case 
was  insured  against  as  a  consequence  of  the  perils  of  the 
sea,  as  that  in  this  case  the  loss  was  covered  under  the  clause 
in  the  policy,  which  insures  against  the  barratry  of  the  master. 

Lord  Mawsfield,  Ch.  J.  There  is  no  authority  to  shew 
that,  on  this  policy,  the  insured  can  recover  for  such  a  loss  ; 
but  it  is  contrary  to  the  constant  practice.  On  a  policy  on 
a  ship,  sailors'  wages  or  provisions  are  never  allowed  in  set- 
tling the  damages.  The  insurance  is  on  the  body  of  the 
ship,  tackle,  and  furniture ;  not  on  the  voyage  or  crew.  In 
this  case  it  is  admitted  that  there  was  no  damage  done  to  the 
ship,  tackle,  or  furniture  ;  and  therefore  I  think  the  direction 
was  right,  and  that  the  plaintiff  ought  not  to  recover. 

WiLLES,  J.  This  is  not  like  the  case  put  of  a  ransom; 
that  was  a  loss  on  the  ship  itself;  nor  like  the  other  case 
mentioned  at  the  bar,  of  a  ship  which,  having  been  sunk,  had 
been  weighed  up  again ;  there  likewise  it  was  a  damage  done 
to  the  body  of  the  ship. 

BuLLKR,  J.  I  take  it  to  be  perfectly  well  setded  that  die 
insured  cannot  recover  seamen's  wages  or  provisions  on  a  po- 
licy on  the  body  of  the  ship ;  those  are  not  the  subject  of  the 
insurance.  The  case  put  by  the  plaintiff^s  counsel  proves 
the  rule.  For,  if  the  ship  had  been  detained  in  consequence 
of  any  injury  which  she  had  received  in  a  storm,  though  the 
underwriter  must  have  made  good  tbat  damage,  yet  the  uu 
sured  could  not  have  come  upon  him  for  the  amount  of  wa|^ 
or  provisions  during  the  time  that  she  was  so  repairing. 
Here  the  ship  itself  was  safe  ;  and  the'  Court  only  look  to  the 
thing  itself  which  is  the  subject  of  insurance ;  and  the  wages 
snd  provisions  are  no  part  of  the  thing  insured. 

Rule  discharged  (a). 

(a)  The  case  of  Eden  and  Court  against  Poo/r,  sittings  after  BUary  1/85,  at 
Guildballt  was  where  a  ship  put  into  Fcrrol  to  repair  some  damage,  and  when 
«lic  was  going  \o  sail  an  embargo  was  laid  upon  hereby  the  SpanUb  govetnor, 
under  which  she  was  detained  some  time.  An  action  was  brought  against  the 
underwriters  on  the  ship,  amongst  other  things,  for  the  amount  of  seamen's 
wages  and  provisions  during  such  detention ;  but  Mr.  Justice  Bulier  was  oi 
oilinion,  that  thdsc  charges  were  not  allowable  on  such  a  policy. 
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^OWER&  against  BAhMETT.  J^^f 

ACTION  for  mont^y  had  and  redeived,  and  lor  itibney  ^#nfm/^vfo^ 
paid,  laid  out^  and  expended*  ^^>^y  ^od 

On  ibe  trial  of  thi«  cause  before  Lord  MansfeU,  at  ihp^'^^^ 
sittiogs  at  IVestmimter  after  la^t  Michaelmas  Term,  it  appear*  payment 
ed  that  this  suit  was  instituted  by  the  plaititiiF  to  recover  ten  has  been 
goineas,  which  he  had  palvl  to  the  defendant  for  a  one.horse  V^*^*  ^^  • 
duuse  and  harness,  on  condition  to  be  returned  in  case  the<^^7*  aw^ 
pkuDtiff's^  wife  should  not  approve  of  it,  paying  Zs^  6d.  per  an  end  to,- ^a 
diem  for  the  hire  of  it.     This  contract  Was  made  by  the  de-y^hcreiithe^ 
fendaot^s  servant,  bat  his  master  did  not  object  to  it  at  the  :?  .*/*f  ^^"** 

-i-i  1     •     .'rr^  T  •  '*  r      1  i      •  .     01  inC  Cen- 

time.    Ihe  plamUa's  wife  not  approving  of  the  chaise,  it  ^taci  it  is 

was  sent  back  at  the  expiration  of  three  days,  and  left  on  the  \^f\  in  the 

defendant's  premises;  without  any  consent  on  his  part  to  re-  P**l'>^>ff'« 

crivc  it :  the  hire  of  3*.  6t/.  per  diem  was  tendered  at  the  ^^^ciiKiTt  by 

same  time,  which  the  defendant  refused,  as  well  as  to  return  any  act,  and 

die  money*  he  does  it; 

After  a  verdict  had  been  gi^eii  for  the  blamtiff.  Sir  Thomas^7 T^^'^  ^^ 
Davenport  obtained  a  rule  to   shew  cause   why  a  nonsuit  afterwards 
should  not  b^  entered  on  the  ground  that  this  action^  for  mo*  assents  to 
nfv  ^^  a/74(/ rfCfiW^  would  not  lie  ^  but  that  it  should  have  *^*  **^*"S  >«- 
bc^  00  the  speaal  contract.         .  ^  Bux  if  it 

Ersiine  now  shewed  tause.  This  case  is  very  distinguish-  tontinuecpetit, 
aUe  from  those^  of  Power  Vi  Welis  (a),  and  Weston  vi  Downts  ^he  piaintiflf 
(i),  on  which  this  tule  was  obtained:  In  the  former  of  those  ^"^y*^*^  *** 
cases,  it  was  determined  that  a  v^fanty  could  not  be  tried  m  mages ;  'an4 
m  action  for  money  had  isind  receimii  and  in  the  latter,  that  the»  i6e  miifi 
sadi  an  action  did  not  lie,  the  payApt  having  been  mad^  on  **^^  '^  ^- 
a  contract  which  was  still  opeh^  aha^sputed  by  the  defendant*  ^^d  thT^^ 
B^t  this  is  the  very  case  pu^  by  Mr*  Justice  Ashhurst  (t:),fafeachofit.' 
where  he  said  this  action  would  have  lain* 

The  principle  is  this;  wh^re  a  roan  enters  iato  a  contract 
for  a  sale^  and  he  warrants  that  the  object  of  that  sale  shall 
be  of  a  certain  denomination^  and  he  does  no  act  to  disallow 
tbat  contract,  there  money  had  and  received  will  lie  against 
jiim:  but  where  the  warranty  is  disputed,  that  must  be  tried 
in  an  action  on  the  special  contract.  In  the  present  case, 
u^re  was  no  warranty;   it  w^s  only  ti  sale  oil  condition,' 

Voi.  I.  T  whicK 

(i)  co^.  ai8.  it)  DoHgi.  air.  (c)  ^>wti.  U:^ 
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ITBS0  which  failef'.  And  it  was  held  in  Moses  and  Macferlan  fa  J 
V>"*^  that  an  action  for  money  had  and  received  will  lie  to  recover 
Tb.« .  ks    money  paid  by  i^iistake,  or  upon  a  consideration  which  hap. 

Sir  Thomas  Davenport  in  support  of  the  rule.  Wherever 
there  is  a  special  contract,  whether  conditional  or  absolute^ 
or  iii  whatever  terms  it  may  be  conceived,  so  long  as  that 
contract  remain!>  open  to  be  disputed,  and  the  party  has  donq 
nothing  to  sl^knowledge  the  contract,  or  to  preclude  himself 
from  entering  into  the  nature  of  it,  the  defendant  ought  to 
have  notice  on  the  declaration  that  he  is  sued  on  that  con- 
tract* 

The  cases  of  Power  v.  Wells^  and  Weston  v.  Downes^  are 
decisive  as  to  the  present,  I'his  comes  withid  the  principle- 
laid  down  by  Mr.  J.  Buller  in  the  latter  of  those  cases,  where 
he  said,  '*  where  the  contract  is  open,  it  must  be  stated  spe- 
cially.'* 

The  chaise  was  left  on  the  premises,  but  the  defendant  re* 
fused  to  receive  it :  then  the  question  is,  whether  the  plaid* 
tiiF  had  a  right  to  return  it  f  and  how  that  right  is  to  be 
tried  ? — There  are  several  matters  here  in  controversy,  whick 
cannot  be  tried  in  an  action  for  money  had  and  received  ;^ 
l5f.  Whether  in  fact  there  were  any  contract;  2dly^  The 
extent  of  it ;  and  ^dh/^  What  the  plaintiff  ought  to  have  paid* 
per  diem  for  the  hire  ;  for  it  is  open  on  this  declaration  to  say 
that  the  defendant  ought  to  have  had  5s*  per  ditm^  as  well' as 

When  the  party  has  done  any  thing  to  preclude  himself'^ 
from  gomg  into  the  contract,  then  money  had  and  receive<t. 
will  lie^:  but  here  the  defeadjint  disputes  it. 

'Lord  Mansfield,  Ch.  wl  am  a  great  friend  to  the  action 
for  money  had  and  receivflR  it  is  a  very  beneficial  action,  and* 
founded  on  principles  of  ^rnal  justice. 

In  support  of  that  action,  I  said  in  the  case  of  Weston  v» 
Dojvnesy  that  I  would  guard  against  all  inconveniences  whiclr 
mjght  arise  froni  it,  particularly  a  surprise  on  the  defendant  f . 
as  where  the  demand  arises  on  a  special  contract,  it  should 
'be  put  on  the  record.  But  I  have  gone  farther  than  that ; 
for  if' the  parties  come  to  trial  on  another  ground,  thouglt 
there  happen  to  be  a  general  count  for  money  had  and  re- 
ceived^ I  never  suffer  the  defendant  to  be  surprised  by  it^ 
unless  he  has  had  notice  from  the  plaintiff  Uiat  he  naeans  to 
reiy  oh  that  as  well  as  the  other  ground. 

But 

(a)  2  Burr.  1013. 
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• 

But  consi&tebtly  with  that  guard,  I  do  not  thinl:  that  the     1786. 
actibn  can  be  tob  much  encouraged*     Hetx  there  is  no  pre-   ^— v"^ 
tence  of  a  surprise  on  the  defendant?  there  w^s  no  other    T  w  is 
question  to  be  tried.     The  defendant  knew  the  whole  of  the  t'^^^'if 'i^ 
matter  in  dispute  as  well  as  the  plaihtifF.     On  what  ground 
can  it  be  said  that  this  is  not  money  paid  to  the  plaintiff's 
Use?  The  defendant  has  got  his  chaise  again,  and,  notwith- 
standing that,  he  keeps  the  money. 

The  case  was  wiell  put  by  Mr.  J.  Ashhurst  in  Weston  v. 
Downes^  and  I  thitik  this  is  exactly  like  that.  I  was  of  opi- 
nion at  the  trial  that  this  action  would  lie  ;  and  I  still  contU 
nue  of  that  opinion. 

WiLLts,  Jf.  The  only  difficulty  is  to  distinguish  this  case 
from  that  ot  Weston  and  Downes;  and  I  think  it  differs  froifa 
dmt  on  two  grounds. 

That  was  an  absolute,  this  a  conditional,  agreement. 
And  another  more  material  difference  is,  that  this  agreement 
vas  at  an  end  ;  the  contract  was  no  longer  open. 

In  the  case  of  Weston  and  Downes ,  Mr.  J.  Bullet  said, 
^  This  action  will  not  lie,  as  the  defendant  has  not  precluded 
**  himself  from  entering  into  the  nature  of  the  contract,  by 
**  taking  hack  the  last  pair  of  horses.^'  But,  in  the  preserit 
case,  the  defendant  has  precluded  himself  by  taking  back  th6 
chaise.     I  think  the  verdict  is  right. 

Ashhurst,  Jf.  This  action  is  maintainable ;  (ot  it  is  dlf- 
ferrnt  from  the  cases  of  Weston  v.  Downes ^  and  Power  v. 
Wells.  The  latter  was  merely  a  case  of  warranty.  It  thesie 
actions  the  party  cannot  liesert  the  warranty,  and  resort  to 
the  general  count,  because  the  warranty  itself  is  one  of  the 
fiicts  to  he  tried. 

As  to  that  of  Weston  v.  Downes;  On  the  first  contract 
there  was  an  agreement  to  take  back  the  horses,  provided 
they  were  returned  within  a  month :  that  would  have  been 
Kke  the  present  case,  if  they  had  been  returned  \Vithin  that 
time ;  but  there  was  an  end  of  the  first  contract,  for  thfe 
plaintiff  took  a  second,  and  then  a  third,  pair  of  horses :  that 
was  a  new  contract,  not  made  on  the  terms  of  the  first,  and 
that  is  distinguishable  from  the  present  case. 

But  laying  that  determination  out  of  the  question,  this  is 
like  the  common  cases  where  either  party  puts  an  end  to  a 
conditional  agreement.  Here  the  condition  was  to  return 
the  chaise  if  not  approved  of;  therefore^  the  moment  it  was 
returned,  the  contract  was  at  an  end,  and  the  defendant  held 
the  money  against  conscience  and.  without  consideration. 
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1786.         BvLLER,  J.     On  the  very  principle  in  Weston  v.  Daxvne^^ 
V-^"^   and  Power  v,  Wellsy  which  determined  that  the  action  for 
Towr..,i   mone}  had  and  received  would  not  lie  in  those  cases,  it  is 
agazMt    ^.j       ^Y\2X  this  action  will  lie, 
f   '^       '       It  \^  adn)itted  that  if  the  defipnd^nt  had  actually  accepted 
the  chaise,  the  action  would  lie :  but  it  has  b^en  contended 
that  he  did  riot  receive  \u     Then  let  us  see  whether  there 
be  not  something  equivalent  tq  an  acceptance  f  I  think  there 
^8,  from  the  terms  of  the  contract^     Thtr«  was  nothing  morr 
to  be  done  by  the  defendant ;  for  \\t  left  it  in  the  power  o 
the  plaintiff  to  put  an  end  to  the  contract*     Here  it  was  no* 
in  his  option  to  refuse  the  chaise  when  it  was  offered  to  himl 
lie  was  bound  to  receive  it ;  and  therefore  it  is  the  same  as  il 
tie  had  accepted  it^ 

The  distinction  between  those  cases  where  the  contract  i% 
Open,  and  where  it  is  not  so,  is  thi^  ;  if  the  contract  be  re« 
^cinded,  either,  as  in  ^his  case,  by  the  original  terms  of  the 
contract,  where  no  act  remains  to  be  done  by  the  defendant 
himself,  or  by  a  subsequent  assent  by  the  defendant,  the  plain- 
tiff is  entitled  to  recover  bac^  his  whole  n;ioney ;  and  then  an 
action  for  money  had  and  received  will  lie.  But  if  the  con- 
tract be  open,  the  plaintiff's  demand  is  not  for  the  whole  sum, 
but  for  damages  arising  out  of  that  contract. 

In  a  late  case  before  me  on  a  warranty  of  a  p^ir  of  horses 
to  Dr.  ComptQn  that  they  were  five  years  old,  when  in  fact 
they  turned  out  to  be  only  fpur,  and  they  were  not  Returned 
within  a  certs^in  time,  \  held  that  if  the  plaintiff  would  re- 
scind the  contract  entirely  he  must  do  it  within  a  reasonable 
time,  and  that  as  he  had  not  rescinded  the  contract  he  could 
only  recover  damages  ;  and  then  the  question  was,  what  was 
the  difference  of  the  value  of  borsf  s  of  four  or  five  years  old  ? 
So  that  the  difference  in  cases  of  this  kind  is  this ;  wher6 
fhe  plaintiff  is  entitled  to  recover  his  whole  money,  he  must 
shew  that  the  contract  is  at  an  end :  but  if  it  continue  open, 
he  can  only  recover  damages,  and  then  he  must  state  the  spe- 
cial contract  and  the  breach  of  it. 

Rule  discharged  (a). 

U)  rtd.  H.  BL  Rep.  C.  B.  17. 
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The  KING  against  The  Inhabitante  of  WHIXLEY.       Kth"^' 

BY  an  order  of  two  justices  for  the  West  Riding  in  2l7ri.  A^*^*'*^^* 
shire,  Thomas  Potter,  Mary  his  wife,  and  their  four  in- '^jf>,-^^' 
{ant  children,  were  removed  from  the  township  of  Whixky  13  e^  14 
to  the  township  of  Healaugh  in  the  county  of  the  city  ot  Tork*  <^«  3'  <^- 1^- 
On  appeal,  the  quarter  sessions  discharged  that  order,  sub*^"*^^jP'*f'^ 
icct  to  the  opinion  of  the  court  of  King's  Bench  on  the  fol-  |^^a*^»ettlc-* 
lowing  case.  menc. 

"  That  Thomas  Potter  the  pauper  ser%'ed  an  apprenticeship 
**to  kichard  Potter  in  the  township  of  Whixley,  the  said 
^Richard  then  residing  there  under  a  certificate  from  the 
"  township  of  Bickerton.  That,  in  the  two  last  years  of  the  -  ^ 
♦•pauper's  apprenticeship,  his  master  Richard  Potter  reiitcd 
<^  a  dwelling  house  with  a  garden,  orchard^  yard,  stable, 
^mifttal,  and  shop,  of  the  value  of  IL  lU.  6d.  per  annym^ 
**aDd  also  a  meadow  containing  near  seven  acres  at  the 
*^  yearly  rent  of  7L  10s. ;  and  also  at  the  same  time,  namely, 
*•  for  two  of  the  last  years  of  the  pauper's  apprenticeship, 
^occupied  two  cattkgates  of  the  value  of  \L  4-?.  a  year  in  a 
^  ttinted pasture,  on  consideration  that  the  said  Richard  Potter, 
"being  a  carpenter,  should  keep  in  repair  three  common  high" 
^  way  gates,  which  the  persons  having  a  right  to  the  cattle^ 
^gote»  were  hound  to  smtain^ 

The  questipn  for  the  opinion  of  the  court  was.  Whether 
th^  said  cattlegates  were  a  tenement  within  the  statute  13  £s^ 
\^CQr.  2.  c.  12.? 

Fearnley  in  support  of  the  order  of  sessions.  These  cattle- 
gates  are  not  like  commons ;  they  are  conveyed  by  lease  and 
release.  The  owners  of  them  are  tenants  in  common ; 
they  have  a  joint  possession  and  a  several  inheritance  ;  the 
cattlegates  are  as  much  demisable  as  any  several  tenement 
whatsoever.     There  is  a  material  difference  between  cattle- 

Stes  and  rights  of  common.  Lord  Qoke  (ji)  enumerates 
iir  sorts  of  common  ;  but  a  cattlegate  does  not  come  with- 
in the  description  of  either  of  them*  1  he  owner  of  a  cattle- 
gate  has  it  not  in  respect  of  any  custom,  but  as  having  a  joint 
interest  in  the  soil,  which  a  person  having  a  right  of  common 
has  not. 

If  the  case  of  The  King  v.  Afinchinghampton  (i)  be  cited 
on  the  other  side,  where  it  was  held  that  the  pasture  of  a 
fiece  of  land  was  not  a  tenement  within  the  statute,  it  is 

sufficient 

(a)  Cb.  Utu  132, «.  (h)  Burr,  S.  C.  31«.  Bott.  347.  Stra.  874, 
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1786.     sufficient  to  say  that  that  was  not  the  point  on  which  that  case 
i-«^y.<-^   was  determined ;  for  the  order  was  quashed  for  want  of  an 
The  Ki  vc  adjudication.  ' 

mgain^t  CockelU  cofUro.  The  pauper  had  no  right  to  these  cattle- 
HixLiY.  g^jgg  ^jj  rttspect  of  any  property.  It  is  stated  that  he  occupied 
two  cattlegates  on  condition  of  keeping  the  highway  gateb  in 
repair,  which  the  persons  having  alright  to  the  cattlegarts  wdte 
hound  to  sustain,  1  his  excludes  the  idea  of  the  pauperis  right, 
and  shews  that  it  was  only  a  license  to  depasture  his  f  attlfc 
in  consideration  of  his  repairing  ihc  gates.  In  this  cast  the 
lord,  or  any  of  the  freeholders,  might  have  distrained  the  pau- 
per's cattle. 

Notwithstanding  the  case  of  The  King  and  Minchinghamp^ 
Un  was  determined  for  want  of  an  adjudication,  yet  there  is 
enough  to  shew  that  a  right  of  pasture  ought  not  to  be  consi- 
dered as  a  tenement. 

The  King  v.  Lockeriy  {a)  is  tlot  to  be  distinguished  from 
the  present  case.  There  the  court  said,  '*  The  land  seemed 
**  to  have  remained  to  the  landlord.**  So,  in  this  case,  ^  Fh« 
♦*  land  remained  to  the  freeholders  ;"  it  was  never  out  of 
their  claim  or  possession.  It  was  likewise  said  in  that  case, 
•*  That  a  tenement  must  lie  in  tenure,  and  must  relate  to  land  ; 
**  but  that  that  contract  related  to  cows.'*  So  here  it  was  a 
mere  personal  contract,  not  relating  to  land.  The  case  of  the 
parish  of  Linwood  (b)  is  also  in  point.  These  commoners 
cannot  transfer  their  right  to  a  stranger,  because  they  hold  it 
sub  modo.  Cro.  jfat\  15. 

Lord  Mansfield,  Ch.  J.  These  cattlegates  pass  by  lease 
and  release,  and  cannot  be  devised  but  according  to  the  sta- 
tute of  frauds.  They  are  therefore  to  be  considered  as  a  teiie- 
ment  within  the  statute. 

BuLLER,  f .  said,  that  the  case  of  The  King  v.  Lockerty  was 
better  reported  by  Burrow  than  by  Bott.  In  the  latter,  the 
case  was  unintelligible.  The  court  in  that  decision  seem  to 
have  gone  a  great  way  ;  for  they  rejected  the  words,  **  I^et 
**  and  demise"  and  *"  Dairy  ;'*  and  said  that  the  contract  re- 
lated to  cows.  But  the  best  reason  for  that  decision  seems 
to  be  that  part  of  it,  where  they  held,  that  it  was  not  a  lease  of 
kmdor  ^^fany  thing  cut  of  land;  for  it  was  only  a  right  to  the 
milk  of  the  cows. 

Order  of  sessions  affirmed* 

{a)  Bum  S.  C.  315.  Bott^  349.  (h)  Botu  34»r 


Digitized 


by  Google 


IN  THE  TWKNTY-SIXTH  YEAR  OF  GSORGE  III. 


The  KING  agmnH'  The  Inhnbitants  of  HAftBERTON.  ^ 

TWO  justices,  by  an  order^  removed  yohn  Egbert  from  ^ 
the  parish  of  Harberton^  in  the  county  of  Devon^  to  the  ^^ 
parish  of  Ashprehigton  ;  and  that  order  was  quashed  on  an  g, 
apptal  to  the  sessions,  subject  to  the  opinion  of  the  court  of  tv 
King's  Bench  on  the  following  case,  "J 

"That  the  pauper  was  bound  by  the  said  parish  of  Zfor-ij, 
"  krton  an  apprentice  to  Wtlliam  Softr  of  thnt  parish  until  uj 
**he  should  be  twenty-four  years  ot  age.  That  he  conti-*" 
**Ducd  to  live  with  his  master  until  one  month  of  his  at-J^^ 
**uining  the  age  of  21,  when  he  deserted  his  service,  andbi 
"was  absent  seven  months  ;  and  then  returned  to  his  father tk 
^laHarberton^  with  whom  he  stayed  a  few  weeks,  and **" 
**then  offered  himself  as  a  servant  to  Edward  Edmonds  of ^^ 
^^  Mpreington^  who  refused  to  take  him  until  he  shewed  in 
"him  (£.  Edmonds)  a  receipt  from  his  master  Soper  for*" 
"buying  off  his  time,  which  receipt  was  in  the  following^ 
"  words ;  le 

^February  24th5  1783,  Received  of  John  Egbert  the  sumei 
*of4/.  4y.  Orf,  for  the  remainder  part  of  his  time,  byme** 
^William  Soper  J  4/.  4*.  Orf.'  "  Ihat  such  receipt  was  obtain.  ^^ 
"ed  by  the  pauperis  father  at  the  request,  and  with  the  con*bj 
"  currence  of  the  said  paupen     That  at  the  time  when  the  re*  *» 
"wipt  wassigned,  and  the  money  paid,  Soper  the  master  of-^^ 
"ftrcd  to  give  up  the  pauper's  indenture,  which  the  father  si 
"did  not  take,  not  thinking  it  material.     That  the  pauper  fa 
"  was  not  present  at  the  time  of  applying  for  the  receipt,  or 
**ihe  time  of  signing  it.     That  the  master  continued  to  keep- 
**the  said  indenture  in  his  custody  uncancelled,  and  deliver- 
** edit  up  to  the  pauper,  upon  the  pauper's  application  f9r  it,, 
**  after  attaining  the  age  of  24  years*     That  after  the  signing, 
^' of  the  said  receipt,  and  paying  the  said  money,  the  said  pau- 
**  per,  being  then  m  the'22d  year  of  his  age,  hired  himself  for 
"»year  to  serve  the  said  Edward  Edmondfi^  and  lived  with 
**  him  that  year,  and  made  another  agreement  for  anothef- 
*^ycar,  which  he  also  served  in  the  said  parish  of  Ashpreing* 
**  tm.    That,  at  the  time  of  the  pauper's  hiring  himself  to  the 
**8aid  £.  Edmonds^  the  pauper  shewed  the  said  Edmonds  the 
•*  said  receipt.*' 

This  was  argued  last  Michaelmas  Term  by  Morris  and  Sil- 
vester  in  support  of  the  order  of  sessions,  and  Fanshaw^  Law- 
f^nce^  and  Clapp  against  it. 

The 
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1T86.         The  Court  took  time  to  consider ; 

^^-Y-^mJ  And  now  Lord  Mansfield,  (after  stating  the  facts)  deli* 
iThe  KiN«  vered  the  unanimoas  opinion  of  the  Court. 
sgsimt  ^g  I  \i9LV^  often  said,  it  is  of  more  consequence  in  molt 
to"*"  cases  that  the  law  should  be  certain,  than  what  the  law  is. 
It  is  particularly  so  in  questions  relative  to  settlements. 
And  perhaps  if  this  coilrt  had  never  gone  farther  on  the 
present  subject  than  to  enquire  whether  the  indentures  were 
in  fact  cancelled  or  delivered  up,  it  would  have  been  more 
convenient  xYi^Xl  to  have  decided  on  the  particular  circum- 
stances of  each  case,  and  to  have  examined  whether  they 
amounted  to  a  relinquishment  or  cancelling  of  the  indentures 
or  not.  But  the  ca^e^  have  gone  beyond  that  line  ;  and  there- 
lore  it  might  now  be  attended  with  more  inconvenience  to  the 
public  to  overturn  than  to  adhere  to  them,  eveh  thdugh  we 
may  not  perhaps  approve  of  the  principles  on  which  they  have 
been  determ\ned. 

Where  the  facts  stated  are  such,  that,  upon  an  action  of 
covenant  brought  by  the  master  against  the  apprentice,  the 
pauper  could  plead  the  matter  in  bar,  it  seemi^  to  be  settled 
that  the  indentures  should  be  considered  as  Cancelled.  And 
to  that  extent  the  rule  may  be  carried  without  much  mis- 
chief :  but  if  extended  to  every  possible  case  in  which  a 
Court  of  equity  would  give  relief,  it  woiild  be  productive  of 
great  inconvenience  and  uncertainty ;  it  would  encrease  the 
litigation  of  the  poor  laws,  which  are  already  a  disgrace  to 
the  country  ;  ancl  would  leave  every  case  so  much  on  its  own 
circumstances  that  it  must  necessarily  travel  through  every 
stage  which  the  law  allows,  before  the  parties  Can  know  what 
they  are  to  expect. 

If  the  justices  of  the  peace  at  their  sessions,  or  even  out  of 
sessions,  are  to  be  erected  into  chancellors^,  it  cannot  but  hap- 
pen but  that  on  the  same  facts  very  different  decisions  must 
be  made.  Honest  and  good  men,  when  left  to  decide  st" 
cundum  discretionem  bovi  viri^  must  and  will  vary  in  their  sen- 
timents. Such  a  rule  therefore  would  be  highly  inconvenient^ 
and  indeed  would  amount  to  say  that  there  was  no  rule  at  alL' 

The  question  then  is,  whether  the  facts,  stated  here<»  are 
such  as  put  an  end  to  the  indentures  at  law,  or  Could  b^ 
pleaded  in  bar  to  an  action  of  covenant  on  them  ? 

In  that  light  I  shall  consider  it.  The  master  received 
fbur  guineas  as  a  satisfaction  for  the  remainder  of  the  ap- 

prenciceV 
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prientice's  time  ;  he  gave  a  receipt  for  the  money  as  such;     itSS* 
and  offered  then  to  deliver  up  the  indentures  t  if  it  were  not    ^^-v*^ 
dooc  in  fact,  it  was  owing  to  the  pauper's  father  not  thinking  Tmji  Kimo 
it  m^erial ;  and;  qn  the  paupers  atuining  the  age  of  24  lijf^^^, 
years,  the  master  did  in  fact  deliver  up  tjie  indentures.  totxi 

After  paying  the  money,  if  an  action  had  been  brought  by 
the  master  on  the  indentures,  the  pauper  might  have  pleaded 
accord  and  satisfaction  in  bar ;  or  if  the  mastei*  had  refused 
to  deliver  them  up  on  demand,  the  apprentice  might  have 
brought  trover  or  detinue  for  them* 

The  indentures  imist  be  considered  ^s  ildt  existing  from 
the  time  when  the  money  was  paid ;  and  then  the  pauper 
gained  a  settlement  by  hiring  and  service  in  the  parish  of 
A9hpr€ingt(mm 

The  consequence  is  that  the  order  of  sessions  must  hi   . 
quashed  i 

kule  absolute^ 


SpiERtlS  against  PARItEJEi:  Wedfieidajil 

DEBT  on  the  statute  19  Geo.  2.  c.  30.  against  the  defen- The  cxcep- 
dant,  as  captaid  of  the  Diamond  ship  of  war,  to  recover  ^°"'  *"  ^® 
iune  penalties,  m  50/.  each,  for  impressing  so  many  of  tht^^^^^n 
inariners  but  of  the  Ahip  Minerva^  at  that  time  lying  off  th^  statute, 
island  of  ffamaica^  employed  in  the  sugar  ti^de.  which 

The  declaration  stated  that  the  mariners,  impressed  by  the  ^J^^  *JJ^ 
Sefendant,  had  hot  before  A^ittitA  from  hh  Majesty* s  s/ilpg\i,cg^^^ 
called  the  Oiamoridi  nalty,  must 

Aftir  vetdlct  for  the  plaintiff  at  Guildhall  btfore  Mr.  J"^- ^  "hTii?iS 
dct  BuUer  ^  amotion  was  made  in  arrest  fif  judgment,  be- tjff  in  hi*"** 
cause  it  was  not  averred  that  the  mariners  had  n6t  deserted  declaration.* 
fiom  any  of  his  Majesty* s  ships  ef  ivar^  dri  the  first  section  df  Not  so, 
the  statute,  which  enacts,  by**nubsc. 

"That  no  mariner  or  bthfer  persoii  \^ho  dhall  seHre  ohquentpfo-, 
*•  board,  or  be  retained  to  ser\'e  on  board,  any  privateer,  oV  viso. 
^  trading  stiip  or  vessel,  that  shall  be  employed  In  any^  of  the  J"  ^^  ^ 
I*  British  Sugar  Colonies  iii  the  West  Indies  in  America^  ndr  ^  30.  for* 
'<  any  mariner  or  othei*  person  being  on  sKore  in  the  said  the  penalty 
•'  British  Sugar  Colonies,  or  aAy  of  theri>,  shall  be  liable  to  ?f  ^o^-  ^ 
*•  be  inipressed  or  taiken  away,  or  shall  be  impressed  or  t^kfeh  JJ^^J^JJ^Ji^i^ 
^  away,  in,  or  from,  any  of  the  said  British  Sugar  Coloni^^,  the  West  In- 
^  or  any  of  theni,  or  any  of  the  ports  thereof,  or  at  ^ea  in  dia  trade, 

**  those  paha[,  by  iny  iJfflcef  of  dffic^r^  df  Or  beldnging  to  ^^^  d«ciar». 
ir-K.    f         '      •'        ^  YT  °ii^    tion  must 

Vol.  I.  U  **^y  aver  that, 

he  had  not  ^ 

deserted  from  o^y  of  hit  Majeaty't  ships  of  war.    Kotbioff  is  to  be  presumed  after  verdict 

Voi  what  it  ezpressiy  stated  in  i|ie  dec|a^stion»  or  whit  it  neoetsaril/  implied  from  ilYase 

miwiiicliaiescafisd. 
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1786.     "  any  of  hix  Majesty* s  xhips  of  rvat  empowered  by  tlie  Lovd 

l-^Y — ^   **  High   Admiral  of  Great  Britmn^  or  the  Lords  Commis- 

Spur  Eft    "  sioners,  ^c,  or  any  other  person  whatsoever^  unless  such 

againtt     u  mariner  shall  havt:  before  deserted  from  such  ship  of  'war 

Paeker.   c,  belonging  to  his  Majesty,  ^c?' 

Beartroft  and  Gibbs^  in  support  of  the  rule,  contended. 
That  though  such  ship  of  war^  grammatically  speaking,  be 
in  the  singular  number,  yet,  from  the  general  sense  and  pur- 
port of  the  act,  it  cannot  be  confined  to  one  ship  alone,  for 
such  necessarily  relates  to  any  of  his  Majesty^s  ships  of  'war 
in  a  former  part  of  the  same  clause,  and  means  any  such  ships 
of  war.  That  therefore  this  exception,  being  in  the  enacting 
clause,  ought  to  have  been  specifically  negatived  by  an  aver- 
ment in  the  declaration. 

That  this  is  the  true  construction  of  those  words  appears 
from  another  part  of  the  same  clause,  which  prohibits  any 
other  person  ivhatsoever^  as  well  as  officers  of  the  King's  ships, 
from  impressing  mariners  belonging  to  merchantmen  in  the 
West  Indies^  unless  they  have  deserted-  For  if  a  person  (not 
belonging  to  any  ship)  under  a  commission  from  the  Admi« 
ralty,  giving  him  power  to  impress,  took  a  mariner  who  had 
deserted  from  any  of  his  Majesty's  ships,  he  would  be  liable 
to  the  penalties  of  this  act,  if  a  contrary  construction  were 
to  prevail ;  since  it  is  clear  that  such  mariner,  so  impressed, 
could  not  have  deserted  from  such  ship^  to  which  the  person, 
acting  under  that  commission,  belonged. 

I'hat  any  other  person  whatsoever^  must  be  construed  to 
mean  persons  empowered  by  the  Lords  of  the  Admiralty  to 
impress,  and  not  persons  (other  than  the  Lords  of  th^  Ad- 
miralty) giving  such  a  power  to  the  officers.  Before  the  pas- 
sing of  this  act,  if  any  mariner  had  seen  a  deserter  from  any 
of  the  King's  ships  on  board  a  merchantman,  he  might  have 
brought  him  back :  but  if  the  exception  extended  only  to 
deserters  from  such  ship  to  which  the  mariner  belonged,  he 
would  be  subjected  to  the  penalty,  and  the  deserter  would  be 
screened. 

The  intention  of  the  Legislature,  in  passing  this  act,  was 
to  encourage  the  trade  of  the  Colonies,  but  not  to  counte- 
nance desertion.  For  it  was  as  much  the  object  of  the  act 
to  prevent  merchantmen  from  receiving  deserters  from  the 
King's  ships,  as  it  was  to  secure  the  mariners  in  the  trade 
from  being  impressed. 

Sir  Thomas  Davenport  and  Baldwin  contra^  insisted,  that  it 
was  not  now  necessary  to  determine  whether  the  circum- 
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itance  of  these  mariners  having  deserted  ^rom  any  of  his     1786* 
Majeatty*s  ships  of  war  would  have  been  a  good  defence  at    *»— v^— ' 
the  ivijX.     For  if  it  were  necessary  that  ihe  plaintiH'  should    Spie  ss 
have  proved  that  these  men  were  not  deserters  from  any  of   J*^*""*' 
the  King^s  ships,  it  must  be  presumed,  after  verdict,  that  such 
proof  was  established  :  and  if  it  were  not  necessary,  then  it 
made  no  part  of  the  case. 

But  so  far  from  that  being  necessary,  the  declaration  need 
IMH  even  have  averred  that  they  had  not  deserted  from  the 
Diamond.  It  would  have  been  suiEcient  to  have  stated  ge* 
nerally  that  these  mariners  were  impressed  from  the  mer* 
dbaat  ship,  which  would  have  put  the  defendant  upon  prov* 
log  that  they  were  deserters.  For  it  is  a  proviso  in  the  act 
in  favour  of  the  officer,  on  proof  of  which  he  would  have 
had  a  verdict  at  the  trial. 

If,  however,  the  court  should  be  of  opinion  that  the  decla* 
ration  ought  to  have  negatived  particularly  the  exemptions 
contained  in  the  enacting  clause,  and  that  this,  being  part  of 
the  plaintiff's  tide,  cannot  be  presumed  even  after  verdict, 
tbey  then  contended,  that  the  averment  in  the  declaration 
was  not  deficient  in  this  respect ;  for  that  such  ship  of  rvar 
can  only  mean  the  same  ship  to  which  the  officer  impressing 
belon&;ed.  That  it  cannot  be  extended  to  any  of  his  Majes- 
ty's snips ;  for  then  it  will  not  be  confined  to  ships  in  the 
same  port,  or  even  in  the  fVest  Indies. 

The  reason  of  passing  the  act  was,  that  during  a  war,  the 
trade  of  the  Sugar  Colonies  might  not  be  at  a  stand :  but  if 
it  were  a  sufficient  ground  for  impressing  a  mariner,  that  he 
had  deserted  from  any  of  the  King's  ships,  it  would  be  very 
easy  for  an  officer  at  all  times  to  impress  whatever  number 
he  pleased,  under  pretence  that  they  had  deserted  from  some 
ship  at  a  great  distance  from  the  IVest  Indies^  which  ccHild 
not  be  determined  for  several  years :  but  in  the  mean  time 
the  trade  would  stand  still,  and  the  main  object  of  the  act 
be  defeated:  whereas,.if  the  right  of  impressing  were  con- 
fined to  the  officers  of  the  ship  alone,  from  which  the  mari- 
ner bad  deserted,  the  evidence  would  always  be  on  the  spot, 
and  it  might  be  determined  immediately. 

The  words  "  any  other  persomt  whatsoever*^  must  mean  the 
power  of  impressing  given  by  other  persons  than  the  Lords  of 
the  Admiralty.  The  King  or  the  Council  may  delegate  the 
same  powers  to  any  other  man,  or  set  of  men. 

They  must  relate,  therefore,  to  the  power  of  impressing 
given  by  any  other  person^  and  not  to  the  power  given  to  any 
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1786.  other  person.  Or  if  that  were  not  the,  true  construction  off 
^— -y — ',  these  words,  they  may  be  taken  to  mean  any  qthef  person  on 
Spii  KEs  board  that  ship  who  was  not  an  officer^ 

against  j^  •  ^  impossible  for  a  man  to  prove,  in  the  negative,  that  a 
Parker.  .  j^^ ,         ^    .         ^    /.  *^       j.',.      KJt   '     ^       i«  ^ 

^  manner  did  not  desert  from  any  of  his  Majesty's  ships  oi 

war.  It  would  be  throwing  a  burden  upon  him  repugnant  tp 
the  spirit  of  the  act,  which  was  a  remedial  law  passed  for  the 
benefit  of  the  merchant,  and  is  not  like  the  base  of  penal 
statutes.  By  a  subsequent  clause,  every  master  of  a  mer- 
chantman is  oblieed  to  have  a  duplicate  of  a  register  from 
the  customs  of  all  the  men  on  board  his  shin,  which  he  ift 
bound  to  produce  to  every  captain  of  a  King's  ship  demand* 
ing  the  same.  This  seems  to  have  been  inserted  ii:^  the  act 
for  the  purpose  of  giving  information  to  any  captain,  from 
whom  any  mariner  may  have  deserted ;  but  it  can  be  of  no 
use  to  the  captain  of  any  other  ship  than  th^t  from  which 
such  mariner  has  deserted. 

Lord  Maksfield,  Ch.  J.  The  first  point  which  has  been 
made  is  a  question  of  form.  Whether  the  exceptions  con- 
tained in  the  enacting  clause  of  a  statute,  which  creates  an 
offence,  ^nd  gives  a  penalty,  must  be  negatived  by  the  plain- 
tiff in  his  decoration  I — ^The  pleader,  who  drew  this  decla- 
ration, was  cles^rly  of  opinion  that  it  was  necessary  ;  for  he 
has  negatived  what  he  thought  to  be  the  exception,  and  he 
was  right ;  for  it  is  a  settled  distinction  between  a  proviso  ia 
the  description  of  the  offence,  and  a  subsequent  exemption 
f(om  the  penalty  under  certain  circumstances*  If  the  for- 
mer, the  plaintiff  mu^,  as  in  actions  upon  the  game  laws^ 
aver  a  case  which  brings  the  defendant  within  the  act ;  there- 
fore he  must  negative  the  exceptions  in  the  enacting  clause, 
though  he  throw  the  burden  of  proof  upon  the  other  side. 
Thus  it  stands  on  the  question  of  fornv 

As  to  the  construction  of  this  act ;  since  the  argument  be. 
gan,  I  have  changed  my  opinion  upon  it.  At  first,  I  though^ 
that  the  declaration  bad  averred  all  that  was  necessary  ;  but, 
upon  consideration,  I  think  otherwise.  The  act  itseU  is  very 
incorrect ;  for  though  the  expression  S\  such  ship''*  seems  at 
first  view  to  confine  the  meaning  to  the  singular  number,  yet 
it  is  plain  the  legislature  meant  to  say,  ^>  unless  the  mariner 
*'  impressed  should  have  deserted  from  such  ship  or  ships*^^ 
This  appears  from  other  parts  of  the  act.  The  worda^ 
**  any  other  person  whatsoever,'*  signify  persons  haying  a 
power  delegated  to  them  to  impress,  and  not  those  who  dele-» 
gate  such  power ;  aad  any  person  so  empowered  mi^  take  ^ 
^eserte^. 
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As  to  this  being  after  verdict,  it  is  only  necessary  to  prove  1786. 
at  the  trial  what  is  alleged  in  the  declaration :  and  here  it  was  ^^■r^'^ 
only  alleged  that  those  mariners  had  not  deserted  from  the  Spie&bs 
Diamond f  therefore  we  cannot  presame  that  in  this  case  it  ^f^'^^ 
wu  proved  that  these  men  had  not  deserted  from  any  of  his 
Majesty's  ships. 

AsHHuasT,  J.  As  to  the  question  of  form;  the  ruk  is  that 
any  man,  who  will  bring  an  action  for  a  penalty  on  an  act  of 
piriiament,  must  shew  himself  entided  under  the  enacting 
claose :  but  if  there  be  a  subsequent  exemption,  that  is  a  mat- 
ter of  defence,  aad  the  other  party  must  shew  it  to  exempt 
Uoiself  from  the  penalty. 

On  the  sound  construction  of  the  act  altogether,  I  think, 
that  ^*  not  having  deserted  from  n/cA  Mp  of  war"  roust  mean 
^  from  antf  of  his  Majesty's  ships  of  war."  And  the  next 
daose,  w^ich  directs  the  masters  of  merchantmen  to  make 
enquiry  whether  such  mariner  had  deserted  from  any  of  his 
Mtjethf's  ship*  or  sbip  of  war  ^  affords  a  strong  argument  for 
giriiigit  this  construction. 

As  to  the  words,  **  or  any  other  person  whatsoever  /"  they 
afford  a  further  argument.  For  they  must  relate  to  the  person 
having  a  power  to  impress  ;  it  is  undoubtedly  competent  to 
the  Kmg  to  give  any  officer  a  power  of  impressing,  though 
he  do  not  belong  to  any  particular  ship.  ^  Then  it  would  be 
absurd  to  say  that  he  should  not  be  protected,  because  he  is 
not  an  officer  of  the  ship  from  whence  the  mariner  deserted.  . 
The  meaning  of  the  act  is  that  no  person  who  is  a  deserter 
ihoold  be  protected. 

BuLLER,  J.  The  rule  of  form  is  clear,  as  laid  down  by 
ny  brother  Ashhurst.  The  instance  of  the  game  laws  proves 
it.  In  every  action  upon  those  statutes  it  is  alleged  that  the 
defendant  was  not  qualified  according  to  the  laws  then  in 
being ;  though  it  does  not  pegative  theqi  specifically,  as  in 
the  case  of  a  conviction.  I  do  not  know  any  case,  for  a  pe- 
nalty on  a  statute,  where  there  is  an  exception  in  the  enacting 
daose,  that  the  plaintiQ'  must  not  shew  that  the  party  whopn 
tie  sues  is  not  within  it, 

As  to  its  being  intended  after  verdict,  nothing  is  to  be 
jfftsumed  but  what  is  expressly  stated  in  the  declaration,  or 
wb^t  is  necessarily  implied  from  thpse  facts  which  are  stated. 
That  is  the  case  where  a  feoffment  is  pleaded  without  livery. 
A  livery  is  always  implied,  because  it  makes  a  necessary  part 
pf  a  feoffment^  I  know  of  no  decision  against  this  rule. 
Jl|e^  i^  ii^deed  a  dictum^  in  a  cas^  which  came  before  Lord 
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SpiEKKa, 

agatrtst 

Parkeb. 


1 786.  Hardwicke  in  tbta  court,  {d)^  which  militates  »gaiQ8t. it.  That 
was  an  action  to  recover  an  amerciament  in  an  interior  coun ; 
and  the  declaration  did  not  state  that  the  defendant  was  a  re- 
siant*  There  the  Court  held  that  residence  must  be  preaum* 
ed  to  have  been  proved  at  the  trial,  otherwise  the  jury  could 
not  have  found  that  there  had  been  any  debt  at  all :  but  there 
was  a  more  solid  ground  for  that  decision  in  the  subsequent 
part  of  the  case. 

Then  as  to  the  construction  of  the  act:  till  the  observation 
was  made  at  the  bar  with  respect  to  the  words  ^^  any  other 
**  penan  whataotver^^  I  thought  **  auch  shifi^  was  conhned  to 
the  singular  number:  but,  taking  it  altogether,  it  is  impos-* 
sible  to  make  sense  of  the  act  without  construing  ^^  suck  ship*^ 
to  mean  "  any  of  his  Majesfy^s  ihipsJ*^  For  it  is  manilest 
from  the  same  clause  that  other  persons,  besides  officers  of 
the  ship  from  whence  the  mariner  deserts,  may  impress*  A 
lieutenant  of  the  navy  may  have  authority  given  him  to  i«i« 
press,  without  belonging  to  any  ship  at  the  time  ;  then  it  fol- 
lows of  course  that  this  cannot  be  conEned  to  the  officer  of 
such  ship. 

The  construction  put  on  this  act  by  one  of  the  counsel  for 
the  plaintiff  is,  that  ^  any  other  person  whutsoever^^  must  mean 
others  than  the  Lords  of  the  Jdmiraky  giving  a  power  to  m- 
press :  but  the  answer  to  that  is,  that  this  is  a  construction 
on  a  modem  act ;  and  notwithstanding  any  old  practice  which 
might  have  subsisted  formerly,  we  must  be  governed  by  the 
modem  usage :  and  in  our  times  we  know  of  no  warrants  to 
impress  but  such  as  are  issued  by  the  Lords  of  the  Admiralty. 
Then  another  construction  has  been  attempted  to  be  put,  by 
saying,  that  '^  any  other  person**  is  conBned  to  any  other  per* 
son  on  board  that  ship:  but  that  would  be  to  reject  the  word 
"  Tvhatsoever^  Rule  absc^te. 

{a)  Rep.  temp.  Lord  Ifardwicie,  116.  Wichr  v.  Norru, 


Saturday, 
Feb.  Uch. 


The  KING  against  The  COMMISSIONERS  of  the  Land* 
tax  for  the  Parish  of  St.  MARTIN  in  the  FIELDS,  in 

Westminater* 


Mandsmttt  'pRSKlNE  had  obtained  a  rule  to  shew  cause  why  a  : 

to  the  com-  -^  damns  should  not  issue,  directing  the  commissioners  "of 

"f  th^iland.  ^^^  iand.tax,  acting  for  the  parish  of  St.  Martin  in  the  FieUb^ 

tax  to  elect  '^^  IVestminster^  to  proceed  to  the  election  of  a  clerk  to  the 

a  clerk  to  said  commissioners,  in  th^  department  for  the  rates  and  duties 

them  in  the  qq  windows,  houses,  and  lights. 

departmeut  '  *  o 

for  the  rates 

and  duties 

on  wiadowsi  hous^f  and  lights. 
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The  cDiimwsioners  of  the  hmd-tax  are,  m  socli,  commit-     iy86» 
mmcrs  for  the  window  and  house  Us.     And  by  the  iaad*    K^^mJ 
UoL  met  («)  the  Reoefver*generml  is  allowed  2//.  in  the  poviKl ;  The  Kimo 
tfae  coikciors  3dL  in  the  pound ;  and  the  16rii  section  enacts,  T^'coni- 
**  T/^  the  9aid  Recavrr^generai^   upon  the  receipt  of  the  mit»woti» 
^  whole  assessments  of  the  county,  &c.  9hall  cUlcrw  and  pay^     of  tlie 
^according  to  such  warrant  as  shail  be  given  in  that  behalf.^ ^'^'*-^^* 
*^hv  tbe  said  commissioners  or  any  two  or  more  of  them/'*  ,T*;„  .^' 
**  three  halfpence  in  the  pounds   and  no  more,  to  the  commit^    FicL»t. 
"  signers'  derAs^  for  their  pains  in  fair  writing  the  assessments, 
^'duplicates,  and  copies,  herein  before  directed,  and  all  war« 
'^fWrta,  orders,  and  instructions  rating  thereto  ;  and  which 
**  wd  clerks  shall  he  appointed  by  a  me^rity  of  the  acting  conu 
•♦  mifsianers  present  at  each  respective  meeting  within  every 
^mtch  hundred^  lathe,  wapentake,  rape,  ward,  or  other  di- 

A  ^iftpote  having  arisen  with  respect  to  the  validity  of  an 
tiemkin  of  a  ckrk  to  the  said  commissioners  acting  for  the  pa* 
fish  of  ^^  Martin  in  the  Fields^  in  Westminster^  on  account  of 
lim  Tcapective  claims  of  two  candidates,  an  action  was  tried 
gllbe  test  sittings  at  Westminster  to  determine  which  of  the 
MV»  wins  duly  elected,  when  the  election  of  both  was  set  aside. 
'  ihk  ^kcision,  the  commissioners,  at  a  meeting  which 
owreBed  for  tlie  purpose  of  puuing  the  land-tax  act  into 
ion,  proceeded  to  an  election  of  «  clerk  in  the  depart- 
iMWibrllMs  rates  and  duties  on  houses,  windows,  and  lights ; 
iriWtaMe  of  the  former  candidates  was  elected,  without  no. 
#B»  to  the  friends  of  the  other  candidate  that  the  election  was 
W-%m  lyMKle  on  that  day,  or  that  even  the  commissioners  were 
itt  MH.pt  for  any  other  purpose  than  that  of  carrying  the  land- 
tmi  act  into  effect. 

TIm  present  motion  was  made  under  the  idea  that  the  elec- 
tioM,  thus  had  by  surprise,  was  invalid. 

^parcrrft^  Mingay^  Woody  and  Fielding^  now  shewed  cause ; 
smt  eoBtended,  ^  ^. 

'=-:ftil>  Th^t  there  was  no  instance  in  which  this  co^»rt  had 
iilSiCered,  by  granting  a  mandamus  to  appoint  to  such  an  of- 
i»  «s  was  Uie  ol^ect  of  the  present  motion.  That  the  of- 
#ttO  tmfjtxi  to  be  a  n'eehold,  or,  at  least,  of  considerable  per- 
to  induce  the  court  to  interpose  in  this  maniMir* 
was  only  an  appointment  for  each  particular  meet- 
die  commissioners,  who  might  appoint  some  other 
at  their  next  meeting  \  so  that  it  was  nugatory  to 
with  the  present  motion  ;  for  if  the  mandamus  went, 

and 
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17B6»    and  the  commissioners  obeyed  the  writ,  the  ckrk,  thus  d{ifi  i 

V.-Yr-J   pointed  under  it,  might  lose  his  office,  after  the  first  meetii^j 

The  King  That  where  the  commissioners  chose  td  continue  the  same 

Thc*Cora-  P®*^^**  "*  *^  appointment,  it  was  only  a  matter  of  coavesi- 

inistioners  ^^^^  ^^  them.     This,  they  said,  was  similar  to  the  office  of  a 

of  the     clerk  to  the  commissioners  under  every  turnpike  act ;   in  the 

'^s.^^^  appointment  to  which  this  court  had  never  interfered  s  and 

"tin  in  the"  ^'^*'  the  place  of  a  clerk  was  not  called  an  office  in  any  of  the 

Fields.     acts« 

But,  idly^  If  the  court  should  be  of  opinion  that  a  clerk  to 
the  commissioners  of  the  land-tax  was  a  proper  object  for 
such  a  writ,  in  fact  the  place  was  not  vacant  -,  for  the  cooums* 
sioners  had  actually  proceeded  to  an  election* 
Lee  and  Etekine  in  support  of  the  rule. 
The  act  has  directed  that  a  clerk  shall  be  apjiointed  by  a 
majority  of  the  commissioners  present,  and  that  he  shall  re^i^ 
ceive  a  certain  allowance  i  by  Which  it  appears  to  be  a  benefi- 
cial office,  having  fees  annexed  to  it.     They  insisted  that  it 
was  no  objection  to  such  a  writ  that  the  Office  was  not  a  per-  ' 
manent  one,  even  if  the  fact  were  really  so.     But  the  decks 
under  this  act  receive  their  allowance  by  an  annual  warrant  ^ 
so  that  it  was  at  least  an  drmtud  office.    According  to  the  true  | 
constructio'n  of  the  act,  it  could  never  be  contended  that  the 
same  set  of  commissioners  should  at  each  of  their  meetings 
successively  appoint  a  new  clerk ;  for  *^  each  respective  meet-  ' 
*^  ing"  relates  to  the  respective  meetings  of  different  commis*  I 
sioners  acting  for  different  divisions,  and  not  to  the  different 
meetings  of  the  same  commissioners^ 

In  the  case  of  a  dissenting  minister,  some  yeat^  ago,  this  i 
court  granted  a  tnandamtts^  sdthough  that  could  not  be  consi- 
dered as  an  office. 

As  to  the  election  which  was  pretended  to  have  been  had^ 
it  was  sufficient  to  say  that  the  proceedings  of  the  commissi** 
oners,  as  far  as  they  related  to  choosing  a  clerk  in  the  depart- 
ment for  the  duties  on  houses,  &?c.  were  illegal ;  for  they  were 
then  acting  only  in  the  characters  of  commissioners  of  the  [ 
land-tax. 
Lord  MansfieId,  Ch.  J» 

I  reccdlect  the  case  of  the  dissenting  nieeting^house.  This 
writ  of  mandamus  is  a  very  beneficisd  writ ;  it  is  grantable 
where  there  is  no  other  specific  legal  remedy.  And  it  is  of 
peculiar  use  in  thsse  cases,  where  if  they  have  not  this  re- 
medy, the  contest  must  be  productive  of  endless  mischief  and 
inconvenience  to  the  litigating  parties. 

If 
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II  tkrkft-  vtre  appointed  under  this  act  eadh  time  of  meetings     i  i%6l 

there  wouki  be  no  end  to  the  felections  t  but  they  receive  ^^v— ^ 

dieir  allowance  under  an  annual  xvmrrBrU  ^  And  (heir  ap{k>int'f  TheKiNd 

aeot  U  at  least  for  a  year.  T^^Cwh- 

Then  as  to  the  election  which  haa  been  set  up,  it  was  tsCk-  miMkmert 
kg  the  other  party  by  surprise ;  and  the  election  made  by      of  the 
the  comtaisaioners  when  itcting  in  another  capacity  was  il-    LA.Ni>- 

»**•  ■  ;  Martiw 

Rule  absolute  (a);         in  the 

{a)FUCcmb,lB3i  ^ 


ff^lKLDS. 


The  KING  aminst  AMERY;  ^T'^^ 

^  Feb,  IJih. 

AN  information^  in  the  nature  of  a  qiio  Warranto^  haying  The  defen- 
been  filed  in  last   Trinity  Term  agaibst  the  defendant^  dant  haying 
to  shew  by  what  tuthorily  he  fexercised  the  office  of  an  alder-  {)I^,^;^j*" 
laanof  the  city  of  Chetteri  the  defeddadt;  t#o.  da}S  befofejo"  quo" 
the  end  of  last  Mkhaebnaa  Term,  pleaded  an  election  under*  watranto 
the  charter  of  the  37  Car.  2.  and  made  a  profert  of  the  infoirma^ 
duuter,  concluding,  **  as,  by  the  said  letters  patent^  amongst  |JJ^'Jj^*^pyj^ 
**  other  things,  appears.**  fert.of  thcmi 

In  this  term,  Toppingyior  the  pr  secutof^  moved  for  oyeroy^t  w4» 
rf  the  leUers  patent^  insisting,  that  the  prosecutor  was,  by  "^^"^^^y"* 
liw,  entitled  to  oyer^  so  as  to  put  the  whole  charter  upon  the  ^^^m  from, 
record,  if  be  pleased  (tt).     That  it  might  be  material  for  the  that  in 
prosecutor  to  set  forth  other  parts  of  the  charter,  which  ^*^>5*>  ^^S 
could  not  be  done  unless  upon  oyer.  1  Strti.  227.     That  theP[;^t!' 
defendant,  in  the  present  case,  derived  title  under  the  letters 
Mtent^  Hiid  therefore  was  bound  to  shew  them.    Sty.  \5l 
That  die  letters  patent  were  not  alleged  in  the  plea  to  be 
enrolled,  aifd  therefore  a  profert  was  essentially  necessary. 
That  in  i  Lord  Ray.  299;  it  is  laid  down^  that  if  letters  patent 
be  enrolled  in  the  same  court  where  pleaded,  it  was  not  ne- 
cessary to  ^hiiw  tRem ;  but  if  id  another  court,  thefi  they 
must  be  pleaded  with  a  profert.     That  th^  defefldant  having 
actually  pleaded  with  a  profert,  the  prosecutor  was  entitled 
to  oyer^  lUnd  the  not  grantihg  it  ipiras  error  {h).     That  where- 
^?er  a  charter  is  pleaded  against  the  crown,  a  profert  was  ne- 
tessarv;     Doctt^.  Plac.  215.     It  wib  so  in  a  qtib  ivarranto* 
iSi(L'3U. 

BuLL^lt,  J.     Oyer  cannot  be  demanded  In  ahothel*  tetid 
than  that  in  i^hich  the  plea  W^s  filed. 

To^^r  said,  in  Ldne*e  Rep.  39.  it  was  held  that  oyer  might 
be  grafted  in  the  King's  Bench^ though  not  in  the  Common 

Vol.  I.  X  Pleas; 

U)  Co.  gFtU.  6dD.  (I)  riik  Siiii.  498.  f  Mod.  38. 
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1766.     Pleas.    And  in  1  Mod.  69«   Twisden^  J.  said,  ^'  If  it  be  in 

^-  y  ■  -»    <^  bar,  you  cannot  demand  oyer  of  fcbe  letters  patent  ia  the 

The  Ki  Q  ^«  oext  term ;  but  in  a  replication  you  may,  because  you 

^tuMt     u  mention  the  precedent  term  in  the  bar,  and  not  in  the  rc« 

**  ph  cation." 

On  shewing  cause,  it  was  insisted  by  Sir  Thoma$  Davei^ 
port  and  Cowper^  Ist,  That  no  one  was  entitled  to  oytr  of  a 
record,  5  Co.  74.  WymarJC^  case,  and  1  Sound.  8. 

2^/z/,  That  there  cannot  be  oyer  in  another  term  from  that 
in  which  the  profert  is  made.  5  Co.  74.  A.  76.  A.  3  Salk.  119. 

Wilson^  Wood^  and  Toppings  for  the  prosecutor,  in  addition 
to  the  former  cases,  cited  10  Co.  95.  -Dyer,  29.  b.  Moor^  849* 
1  Wils.  16.  4  £ta-r.  2143.  It  was  also  contended  that  if 
oyer  be  craved  before  the  rule  to  plead  is  out,  that  is.  within 
proper  time  [a).  And  here  the  time  to  reply  was  not  oat 
when  the  oyer  was  demanded. 

The  court  discharged  the  rule  with  costs ;  and 

BuLLER,  J*  observed  that  on  either  ground  this  applies* 
tion  was  ill  founded.  I  here  was  great  doubt  formerly  wbcM 
'  ther  oyer  should  be  granted  of  letters  patent,  as  appears  fromr 
the.  case  in  Lord  Raymond:  but  now  for  20  years  past  there 
has  been  no  instance  of  a  profert  having  been  made  of  letters 
patent  in  a  plea  to  a  quo  warranto  information  $  and  if  jthcre 
were  a  doubt  at  that  time,  20  years  practice  is  a  strong  argu** 
ment  to  shew  what  the  law  is. 

If  there  be  no  letters  patent  inrolkd  in  Chancery,  durt 
might  be  ja  ground  to  come  to  this  court  to  apply  for  a  copy 
of  them ;  but  that  must  be  done  by  affidavit* 

In  the  court  of  Common  Pleas  \b)  oyer  was  craved  of  $m 
original  writ,  which  was  reftised*  Th^s  is  matter  of  feoofd^ 
and  you  have  no  right  to  have  oyer  of  a  record. 

On  the  second  point,  the  case  in  1  Mod.  69.  is  a  dirtcfr 
authority  against  the  prosecutor. 

(ai  Vide  BwmtM  24^.  (b)  Bamti  4io  a^.  340.    So  lifatwiitt  teer^ 

mined  io  £,  M,  Vidt  DougL  215. 
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IN  THE  TWENTY-SIXTH  YEAR  OP  THE 
REIGN  OF  GEORGE  III. 


''^  1786. 


TREVOR  affaimt  WALL.  ^ridaj^, 

ERROR  OB  a  judgraeat  in  an  inferior  court  in  ShropMre^  In  an  infc 
The  first  count  in  the  deckiration,  which  was  for  money  nor  court 
bad  and  received,  alleged  that  the  defendant  below  was  in^  ^^^  deciara- 
debted  to  the  plaintiff  ia  a  certain  sum,  which  he  phmised  te  anegTthlt 
pay  within  the  jurndiction  ;  but  it  did  not  state  that  the  money  the  money 
wen  had  and  received  within  the  jurisdiction*  ,  wt*  bod  and 

There  was  another  count  on  an  account  stated,  which  al*  ^^^^^^,1,^ 
^ged  ihat  the  account  was  stated  within  the  jurisdiction.         jurisdiction, 

Chambre  for  the  plaintiff  in  error.  at  well  as 

In  actions  in  inferior  courts,  it  is  necessarjr  that  the  gist  of  ^Vj*  ^*' 
Ae  action  shonld  appear  to  be  within  their  jurisdiction.  The  Jl^  tl^ 
homing  and  receiving  of  the  money  is  the  consideration  of  the  within  it, 
promise  in,  the  present  case ;  the  declaration  would  have  A.  court  of 
been  bod,  if  that  had  been  omitted:  and,  being  the  most •™[^'^"{|^°* 
material  part^  it  ought  to  have  alleged  thsLt  the  m^ney  was  nire  de  novJ 
lUid  and  received  within  the  jurisdiction*  when  the 

He  cited  several  authorities  in  support  of  this  objection.  P'.*^c«*»ng* 
In  Stanian  v.  Davis,  6  Mod.  223.  and  .Sa/i.  404,  it  was  held,  °"^|,feriJ^" 
that  every  part  of  that  which  is  the  gist  of  the  action  in  an  court:  and 
inferior  court  should  appear  to  be  wi^in  its  jurisdiction.  .      therefore  if 

**«  count  in  the 
declaration 
H  bad,  and  the  judgment  be  genentl,  it  must  be  leirerMdivi  wi?^ 
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1786.  The  case  of  Peacock  against  Bell  and  another  {a\  he  said, 
was  directly  in  point.  That  was  a  writ  of  error  on  a  judjg-y 
ment  in  the  county  palatine  of  Durham^  in  which  court  tbc 
plaintiffs  declared  that  the  defendant  was  indebted  to  them  ii% 
the  city  ©f  Durham  in  39/.  for  goods  ^nd  merchandizes  by 
the  plaintifls,  before  that  time,  sold  and  delivered  tp  the  de- 
fenaant,  and  being  so  indebted  he  promised  to  pay,  Sfc^ 
After  verdict  for  the  plaititiff,  error  "^as  brought,  apd  exc^p- 
jion  was  taken  to  the  declaration,  that  it  did  qot  state  that  tj^ 
goods  were  sold  and  delivered  within  the  jurisdiction.  There 
it  was  agreed,  that  this  was  a  good  exception  to  a  declaration 
in  an  inferior  court ;  but  that  declaration  was  determined  to 
be  gpodt  because  the  court  of  the  county  palatine  was  an  ori^ 
ginal  superior  court. 

He  mentioned  %nother  case  of  Waldock  v.  Cooper  (i),  in 
which  it  was  determined  on  a  writ  of  false  judgment,  brought 
upon  a  judgment  in  the  borou^^  court  qf  Ayiesbury^  ih^t  the 
declaration  must  allege  that  tlie  good?  were  sold  and  deriver*^ 
^d  within  the  jurisdiction,  as  well  as  that  the  defendant  pro* 
fnised  within  it ;  and  the  words  of  the  court  there  are  very 
strong,  •*  if  there  were  no  precedents  to  the  contrary,  w^ 
**  should  be  desirous  to  help  this  judgment  after  a  verdict  | 
y^  but  we  catinot  do  it  against  so  many  precedents  (c^." 

Woody  contra^  observed,  that  this  was  after  verdict ;  and 
every  thing  necessary  to  support  it  must  now  be  presumed  to 
have  been  proved  at  the  trial.  Unless  the  plaintiff  below 
proved  that  the  money  was  had  and  received  within  the  infeiriar  > 
jurisdiction^  he  could  not  have  recovered.  Most  of  the  caiies 
^ited  on  the  other  side  were  of  ancient  date  :  he  hoped  ^is 
would  receive  a  more  liberal  deternxi nation ;  especially  ^ 
this  was  one  of  those  cases  which  are  a\ded  by  the  statute^ 
of  jeofails* 

JDut  this  objection,  (even  supposing  it  to  be  wellT^nde4) 
goes  only  to  one  count.  The  other,  which  is  on  ap  account 
stated,  is  indisputably  good.  The  declaration  alleges  th^e  ai> 
s  count  %o  have  been  stated  within  the  inferior  jurisdictioQ  x 
and  it  has  been  determined  that  it  is  not  necessary  to  stat^ 
that  the  item?  of  an  account  stated  arose  within  such  jurisdic« 
tion  (d)*  The  judgment  must  be  affirmed  as  to  that  count 
)vliich  i^  good,  «i9d  then  there  ^hpiUd  be  a  writ  of  enquiry 

tQ 

(a)  I  S^fid.  73,  (^)  3  Viis.  16.  (c)  F.  also  S-Ld.  Maytn.  13lt. 
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m  assess  the  damages  oti  it ;  for  it  is  impossible  for  this  court     1 786, 
to  ascertain  what  damages  were  given  on  each  count.  u^v— ^ 

He  then  cited  Grant  and  jfstie  (a)  to  shew  that  a  court  of   T»i  von 
error  may  award  a  venire  de  nova.     Here  he  hoped  the  court    ^^ 
would  grant  such  a  writ  to  assess  the  damages,  as  also  the  . 
costs  which  the  plaimiiF  below  is  entitled  to,  if  one  count  be 
good. 

A  venire  de  novo  has  also  been  awarded  by  the  House  of 
Lords  on  a  writ  of  error  (A).     But 

Per  Curiam^  There  is  no  instance  of  a  court  of  error 
gnnuiog  a  venire  de  t^ovei  when  the  proceedings  originated 
in  an  inferior  court  (c)«  We  cannot  now  say  pn  whii  h  of  the 
coQDts  damages  were  given  (d).  None  of  the  statutes  of  jeo- 
fails assist  the  present  case.  The  first  count  is  defective  in 
sobscance,  for  the  consideration  of  the  promise',  which  is  the 
noaey  had  and  received,  is  not  alleged  to  be  within  the  ju- 
risdictioa. 

Judgment  reversed  (e). 

(tf)  Dov^.  696.  (b)  Vide  2  Str.  1053.    4  Brown,  Ap.  280*  post, 

(c)  ruLl  St^.  499.  &  1  Burr.  573.  (d)  ride  Mancoek  v.  Mayvutrd^  post, 

3vqI.4S5.  (e)  The  same  point  was  determed  In  Oram  v.  hmhr^i  witboot 

v^maeiit,  oo  Uie  aiitbovitj  of  this  ease.  7r,  39  Geo.  3.  B.  £. 


FITZROY  against  GWILLIM.  Ma/stb. 

rlOVER  for  goods,  tried  before  Lord  Mansfield,  Ch.  J.  Before  a  par. 
at  the  sittings  after  last  Hilary  Term  at  Westmimter.     Zm^T^l 
The  plaintiff  had  pawned  goods  of  the  value  of  about  90K  civil  action 
to  Ae  defendant  who  was  a  broker,  for  which  he  advanced  to  relief  from 

her  J5/.  and  was  to  receive  nine  guineas  for  the  interest  there-  *°  »>surious 

rri««.  •  1  1.1  •  contracf  ■  he 

w  for  half  a  year :   m  order  to  secure  which  a  written  agree-  must  tender 

nent  was  entered  into,  the  purport  of  which  was  that,  upon  all  theme- 

Ciymcm  of  34/.  9*.  and  interest  thereon,  the  plaintiff  was  tof^^y^^^ly 
rrt  the  goods  returned ;  (except  in  case  of  loss  or  accident  *^^*'*^^'* 

It  appeared  in  evidence  that  a  fire  had  happened,  by  which 

||the  greater  part  of  the  goods  had  been  consumed.  A  demand 
:of  the  remaining  part  was  afterwards  madeVb)  the  plaintiff, 
tod  4/.  offered  for  warehouse  room,  which  being  refused  she 
bought  this  action. 

Lord  Mansfield  being  of  opinion,  at  the  trial,  that  the 
parties  were  in  pari  delicto^  and  that  the  ruU  potior  est  conditio 
pOHt^tii  ought  to  prevail,  nonsuited  the  plaintiff. 

Luders 


Digitized 


by  Google 


154  <:ASfiS  IN  EASTER -TERM,      ^ 

1786.         hudcrn  fluovt^d  to  set  aside  this  fionsuit,  and  to  bs»re  a 

I  \^w,J   triaU  upon  the  grouptl  thut  the  plaisuff  was  not  parthrph  crm- 

FiTEROY  minisy  but  that  the  usur)  was  wholK  on  the  part  of  the  cle- 

ugamtt     fnadant,  and  tberrfore  the  rule  did  nit  apply.     Ccwp.  200  ^ 

W1I.UM.  j^^^^     ,j^j^^  plaintiff,  in  order  to  recover^had  oaly  to  ahenv  a.  ti* 

tie  in  herself,  a  |)ossession  in  the  defenibai,  and  a  tender  Cor 

the  warehouse  rooro.     The  defence  set  up  to  this  was  an  o««fr« 

rious  contract^  whiclvi  if  it  were  aUowed,  would  eacirely  de«- 

feat  all  the  statutes  against  usury.  > 

That  from  a  oonsideration  of  the  case  of  J^ticif,  vu  Reyrmids 
(a),  it  appeared  that  trover. was  the  proper  remedy  in  this 
case* 

Lord  Mansfield,  Ch.  !•  ^ 

This  ts  an  equitable  action  brought  by  the  pbiiatsff m  order 
to  be  rejieived  from  an  usurious  contract.  Shd  m*ut  uotnM, 
therefore  with  plean  hands,  according  to  the  principle  laM 
down  in  the  case  ol  Boaanqnet  and  Dashwood  ih\  tliat  tboae 
who  seek  equity  must  do  equity,  it  was  there  determined 
that  a  court  of  equity  would  afford  relief  in  such  cases  upon 
pa\  ment  of  principal  and  interest.  A  lender  upon^  an  •uauri- 
ous  contract  is  precluded  from  recoveringany  thing  upon  audi 
contract  ^  but  if  the  borrower  seek  relief,  he  must  first  do 
'  what  is  right  as  between  the  parties.  Here  the  plaintiff  AlA 
not  tender  what  had  been  actually  advanced,  and  cannot  there- 
fore have  the  benefit  of  this  equitable  action. 

BuLL£R«  J. — It  is  the  plaintiff  who  discloses  and  relies  on 
the  usurious  contract  in  |his  case,  in  order  to  take  advantage 
of  it.  The  borrower  brings  the  action.  It  is  enough  for  the 
defendant  to  say  that  the  goods  were  pawned  by  the  plamtiffl 
.  I'hen  the  plaintiff  in  answer  is  obliged  to  shew  an  agreen&eiir^ 
by  which  she  is  entitled  to  have  these  goods  returned  to  Mer 
on  payment  of  certain  interest,  which  is  umirioue  on  the  face 
of  it,  and  which  she  is  desirous  of  setting  aside  ;  but  she  has 
done  nothing  to  entitle  herself  to  the  relief  she  claims. 

This  case  is  distinguishable  from  the  case  of  AsHey  aa«| 
Reynolds  :  there  the  action  was  brought  not  to  avoid  the  eoii« 
tra(  t,  and  recover  the  whole  sum  paid,  but  only  the  snrpi^y^ 
above  the  legal  interest. 

Per  Cur.  Rule  refused* 

(a'  2  Stra.  915  &  Bull.  N.  P.  132.  {h)  Caft.  in  Sq«  temp.  lA.  T^Am 

38,  rt  vid.  Vin,  Abr.  tit.  Usury,  p.  3^5, 
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THOMPSON  md  Otfaer»,  AiaigMcs  of  JANE  WISE^     1786^ 
MAN,  against  FKEEMAN.  W-' 

-^^■^^ 

THIS  was  an  actioB  of  trover  tried  before  Bulkr^  Juttico,  ^^fjjjjl^ 
at  the  Sittings  after  last  Hihry  Term,  at  Guiidhail^BXid  ^l^*^^^^^ 
was  brooght  by  the  assignees  of  the  bankrupt  in  order  to  re*'  rcnce  toa 
cover  aouM  goods  which  the  defendant  had  taken  possession  creditor  lu* 
of  under  a  warrant  of  attorney  to  confess  a  judgment  executed  ^^^^J^^^ 
by  the  bankrupt  about  six  months  before  the  act  of  baukrupt-  of  kgal  pro- 
cy  committed,  but  at  a  time  when  she  knew  she  was  in  an  iu^cess,  howcv. 
solvent  state.  UanUch' 

The  defendant  had  4n  the  year  1 780  joined  in  two  bonds  prVftwncc  is 
with  the  bankrupt,  and  had  received  a  counter-hond  of  indem-  binding. 
nity.     When  these  bonds  became  due,  the  bankrupt,  not  hav-  Where  the 
mg  wherewithal  to  discharge  them>  applied  again  to  the  dc-  lJlon"^*^Vn 
Seikdaiit,  and  engaged  him  to  join  with  her  in  two  new  bonds,  with  the     ^ 
payable  in  Jitly  1784,  for  the  purpose  of  raising  mone^  to t>anknipt  ag' 
tske  op  one  of  the  old  bonds  :  one  of  them  was  accordingly  V^^\y  in  two 
•ken  up  the  14th  Jan,  1784.  ':^t7c^^ 

The  defendant  took  another  counter-bond  of  indenniiy  bondofin- 
lpCMi  hi*  joining  in  the  two  last  bonds.  demnuy.and 

Previous  to  the  3d  of  June  1785,  the  day  on  which  the  g^^^J^*^^® 
act  of  bankruptcy  happened,  the  bankrupt  sent  for  the  dr«fuptcj,  be. 
firnclutt,  and  proposed  to  him  that  he  should  take  out  his  fore  the  iw<^ 
debts  Hk  goods,  to  which  he  acceded,  and  the  warrant  of  at-****^'  **- 
lorBey  in  question  was  given.     It  appeared  >that  ber  reason  ^^^^^ 
im  sending  for  the  defendant  originated  from  a  letter,  taking  warrant  of 
notice,  though  not  in  a  threatening  way*  of  her  situation  with^ttpniey  to 
lemact  to  the  defendant,  which^  letter  she  had  received  j*i**^„^fyi^^ 
bdferc  from  Messrs.  Fossei  and  BeUamtf^  whom  she  knew  tOthc'i^nkT  ^ 
kwe  acted  in  a  former  transaction  as  attornies  for  the  defen-rupt,  tnd 
dant,  thoufl^  upon  this  occasion  they  were  not  in  fact  con-  ^^^  posses. 
cemed  for  him.  under  it,  held 

The  two  last  bonds  were  not  discharged  by  the  defendant  that  he  was 
till  sofB^  time  after  the  execution,  nor  had  the  obligees  ever  entitled  to 
threatened  to  resort  to  him  for  payment  at  that  time,  ^he  ]]^'*^^^^^*^ 
bonds  not  having  then  become  due.  af^^ees,* 

Another,  circumstanice  was  also  much  relied  upon  for  thetho'  the  two 
plaintiffs  at  the  trial,  that  the  defendant  upon  his  examination  ^^  were 
before  dik  commissioners  had  sworn,  that  when  he  took  po»-^5y*h^^' 
gession  of  the  goods,  under  the  warrant  of  attorney,  he  was  till  after  the 
not  an  actual  creditor*  execotion. 

The  judce  left  it  to  the  jury  to  consider  whether  •the"®'.*'*^'!** 
means  which  the  bankrupt  put  into  the  defendant's  hands  to^xYix^^nfA^ 
pay  himself  were  fraudulent  or  not ;  for  if  she  had  executed* to  tesort  to 
die  warrant  of  attorney  from  necessity,  or  in  order  to  save  ^'^  ^<*  P*r 
iMtmlf,  tbotigii  perhaps  acting  by  mistake,  or  under  a  false  ™^^' 
^  apprehension 
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^  lf86i     tfpgrehensioB  that  the  defendant  was  takini;  due  m^flns  td  eat 
v.— yr-^   force  his  demands  upon  her^  it  was  certainly  a  legal  act ;  but 
Thompsom  if  she  had  acted  merely  with  a  view  to  favour  the  defendant) 
against    ^^^  gj^^  y^^^^  j^jj  unjust  preference^  it  was  void. 

The  jury  found  a  verdict  fur  the  defendant ;  and  now, 
Erskine  moved  for  a  new  trial,  on  two  grounds  : 

1st,  That  the  defendant  at  the  time  of  executing  the  war- 
rant  of  attorney  was  no  creditor  of  the  bankrupt.  If  a  ere* 
ditor  threaten  process,  and  in  consequence  of  Such  threat  the 
debt  is  paid,  and  the  debtor  afterwards  become  ai  bankrupt, 
the  preference  given  under  those  apprehensions  id  valid  and 
binding ;  but  not  so,  if  the  person  ihrtatenin^  Was  no  creditor 
at  the  time,  though  he  afterwards  became  sd; 

The  question  then  is,  how  far  the  defendant  w*s  a  credit 
tor  ?  He  was  then  only  bound  as  a  surety  with  the  bankrupt, 
and  his  debt  could  nbt  arise  till  he  had  actually  discharged 
the  bonds.  But  at  that  time  he  was  not  even  threatened  to 
be  called  upon':  that  would  have  been  a  middle  ca^^  and 
though  still  there  would  have  been  no  existing  debt,  yet  it 
might  perhaps  have  become  a  question,  whether  or  not  it 
would  have  been  such  an  equitable  claim  as  this  couft  would 
support  («). 

Sdif ,  Allowing  the  dc^fendant  to  have  been  ^  creditor,  yet 
this  case  is  not  distinguishable  from  the  general  rule,  which 
avoids  every  preference  by  the  bankrupt,  unless  obtained  by 
the  due  diligence  of  the  creditor.  Here  the  defendant  mifde 
no  application  to  the  bankrupt,  nor  did  any  act  to  entitle  him. 
self  to  this  preference  :  therefore,  as  between  these  parties^ 
her  sending  for  him  was  a  mere  voluntary  act,  which  brings 
this  case  within  the  rule  laid  down  in  Harmon  Vk  Fishct  {!>)  j 
that  however  meritorious  the  preference  may  be,  if  it  were 
not  given  in  consequence  of  the  creditor's  threatenttig  the 
bankrupt  with  legal  process,  it  is  void  (c). 

Lord 

(/i)  Vide  Toutioha  v.  Afartinant^  post  3  vol.  100.  (h)  C&wp.  117. 

'  {e"\  In  Couer  and  Othert  mstigneea  of  WbiH  v  ■  Gau^b,  M.  30  Geo.  3.  B.  JR.  which 

was  trover  for  a  biil  of  exchange  drawn  by  WAUe  the  bankrupt,  on  one  S^far^  aivi 
accepted  by  him ;  where  it  appeared  that  the  defendant  acredttor,  had  called  on 
ITibffe  three  days  before  his  bankruptcy,  anddemandedpayment  of  hisdebt,  and 
received  from  him  this  bill;  theCoi^rt  held  [upon  a  motion  for  a  new  trial,  which 
was  granted]  that  the  defendant  had  a  right  to  retain  the  bil)>  thoagl(  he  had  noi 
actually  threatened  any  legal  process.-  And  afterwards  on  the  2d  trial,  Lord  Xm- 
yon  said  that  in  considering  whether  such  payment  were  in  order  to  give  an  andae 

f reference,  and  in  contemplation  of  bankruptcy,  it  was  not  sufficient  to  sbew^ 
which  was  the  only  evidence  ])mdnced  by  the  plaintiffs  in  this  caae]  that 
the  bankrt^t  must  have  known  that  insolvency  was  inevitable,  but  the  quo  mnmo 
othotb  must  be  considered ;  though  if  a  bankrupt  offUiouMly  made  such  payment 
to  a  creditor  on  the  eve  of  his  bankruptcy,  that  of  itself  would  be  evidence  of 
*  firaud :  it  would  not  be  a  payment  in  the  ordinary  course  of  trade^  Go  the 
other  hand  it  was  not  necessary  to  the  valklity  of  audi  payment*  that  the 
creditor  should  actually  threaten  an  arrest;  but  there  might  be  a  middle  case 
^tween  the  two,  like  the  present,  where  the  creditor  called  on  his  dcbtoip 
and  demanded  payment,  which  |he  latter  subroitted  tp.  t 
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Lord  Mansfield^  Ch.  J*  1786. 

A  batfikrupi  when  in  contemplation  of  his^ bankruptcy  can*    ^—n^*-' 
BOt  b^  his  voluntary  act  favour  any  one  creditor ;  but  it'  un-  Tuomfsoit 
dcr  fcar  of  legal  process  he  give  a  preference,  it  is  evWcncc  «  «^<"«" 
that  he  does  Hoc  do  it  voluntarih.     And  though  the  defend*    *'***'*''• 
ant  in  this  case  had  taken  no  steps  to  secure  himself  in  case 
he  was  called  upon,  yet  the  bankrupt  acting  from  mistake 
was  under  the  same  apprehensions  of  legal  process^  as  if  the 
defendant  had  actually  threatened  her )  so  that  her  executing 
like  warrant  of  attorney  was  not  a  voluntary  act,  but  the  effect 
of  fe«r,  however  groundless  that  might  be. 

Rul^  refused. 

THOMPSON  and  Another,  Assignees  of  NELSON  a^S«*^' 
Bankrupt,  against  COUNCELL.  ^""^  ^^' 

THIS  was  an  action  of  trover  for  several  articles  of  plate  A  banknipt/ 
by  the  assignees  of  a  bankrupt.  iu:dt6*t»\' 

The  cause  came  on  to  be  tried  at  the  Sittings  after  last  maimer^aLnc* 
fniofif  Term,  at  GuiU/hally  before  Lord  Mansfield^  when  the  cue  of  hit 
-jury  found  a  verdict  for  the  plaintiflfs,  damages  20/.  and  costs  ?*^'»  <l**'" 
40».  subject  lo  the  opinion  of  the  court  on  the  following  IlmuJ^^^ 

Case — That  on  the  ninth  day  of  jfuly  1785  the  bankrupt 
committed  a  secret  act  of  bankruptcy. 

That  on  the  27th  q{  July  the  bankrupt  was  surrendered  in 
discharge  of  bail  to  the  custody  of  the  marshal  of  the  King*a 
Bench. 

That  on  the  2d  of  August  a  commission  of  bankrupt  was 
jBSocd  against  him. 

'  That  on  the  ith  and  6th  of  the  rfame  month  of  August^  the 
fcttnkrupt,  haviug  a  family  of  six  children,  applied  to  the  de* 
fcndant,  who  was  his  sister-in4aw,  to  take  out  of  his  house 
«•  much  plate  as  would  raise  20/.  for  the  maintenance  of 
biiiiself  and  family. 

That  she  borrowed  20/,  upon  the  plate,  for  the  support  of 

Ae  baiikript  and  his  family,  all  of  which   she  expended   in 

^he  maintenance  of  the  bankrupt  and  his  familv  for  the  space 

4d  S5  days,  besides  advancing  14/.  more  of  her  own  money 

■4br  that  purpose. 

That  the  defendant  knew  of  the  commission  of  bankrupt 
'  ItSTtng  issued  when  the  plate  was  taken  from  the  bankrupt's 
touse. 

The  question  for  the  opinion  of  the  court  is,  whether  the 
|lahitiffs  are  entitled  to  recover  in  this  action  i  If  the  court 
linll  be  of  opinion  that  the  plaintitfs  are  entitled  to  recover 

Vol.  I.  Y  i» 
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1786.     in  this  action,  then  the  verdict  to  stand.     But  if  the  cour^ 
^■^y-^    shall  be  of  opiQion  that  the  plaintiffs  are  not  entitled  to  rcco- 
Thompson  veJ".  then  a  verdict  to  be  entered  for  the  defendant. 
rr^yfiy!,       Worrall^  for  the  plaintiff,  made  two  questions  ; 

1st,  Whether,  under  any  ot  the  statutes  relating  to  bank- 
rupts, the  bankrupt  is  entitled  to  receive  any  maintenance 
.    from  his  effects  daring  his  examination  ? 

2dly,  Wheijier,  supposing  he  has  a  right  to  any  such  main- 
tenance, any  other  persons  than  the  assignees  can  allow  it? 

As  to  the  ^fintt^  no  maintenance  is  allowed  by  any  of  the 
9tatutes*  Th^  only  two  instances  where  any  allowance  is 
made  are,  either  where  the  bankrupt  conforms  to  the  bank- 
rupt laws,  and  pays  ten  shillings  in  the  pound  ;  in  which  case 
he  is  entitled  to  5  per  cent  under  the  5  Geo,  2.  c.  30.  *.  7.  and 
8o  proportionably  tq  a  larger  sum  according  to  the  dividend 
which  his  creditors  receive  ;  or,  2dly,  where  the  bankrupt  is 
entitled  by  the  same  statute  (a)  to  receive  2a-.  p^.  per  day, 
while  settling  his  accounts,  after  obtaining  his  certificate. 

That  the  Legislature  did  not  intend  to  allow  a  bankrupt 
any  maintenance  is  very  clear  from  a  review  of  the  9th  sec- 
tion of  the  same  act,  where   there  is  an  exception  as  to  his 
I  tools  of  trade  and  wearing  apparel,  &Pc.  but  no  mention  is 

'  made  of  any  maintenance  ;  so  that  if  the  Legislature  had 

intended  to  make  any  further  exception  in  favour  of  bank- 
rupts, they  would  have  inserted  it  in  that  section  of  the  sta- 
tute. 

There  could  be  no  doubt  but  that  the  property  was  vested 
in  the  assignees  from  the  time  of  the  bankruptcy.  And  tro* 
ver  is  the  proper  action.  Cowper  and  Chitty.  1  Burr.  20, 
1  Biackst.  Rep.  65. 

2dly,  Even  admitting  that  any  allowance  ought  to  be  made 
to  a  bankrupt  out  of  his  effects  during  his  examination,  the 
assignees  alone  are  the  proper  judges  of  that  allowance.  They 
have  the  distribution  of  his  effects.  In  this  case  the  com- 
mission issued  on  the  2d  of  Augmt^  and  the  goods  were  not 
taken  till  the  6th  of  August^  when  the  messenger  was  in  pos- 
session under  the  commission. 

Mingay^  controj  dicl  not  dispute  that  the  bankrupt's  effects 
were  vested  in  the  assignees  by  relation  from  the  time  of  the 
act  of  bankruptcy,  but  said  the  only  question  here  was,  whe- 
ther this  case  under  all  its  circumstances  did  not  make  a  ne- 
cessary exception.     It  has  been  usual  in  these  cases,  whcto 

there 
faji.  36. 
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there  has  be^o  no  fraud,  and  the  demand  has  not  been  ud*     iJ'SG. 
reasonable,  not  lo  enquire  too  strictly  whether  the  bankrupt    ^^-^— ' 
and  bis  family  have  been  maintained  out  of  his  effects  from  Tucmpsok 
the  time  of  the  bankruptcy  till  the  last  examination.     It  has  ^'^"«' 
ncvet-  yet  been  determined  that  no   allowance   ought  to  be     '^*"'^*^^ 
made  to  him  ;  and  it  has  been  the  constant  usage  to  maintain 
him  during  that  time;     And  it  can  make  no  difference  whe- 
dier  the  support  is  to  come  through  the  hands  of  the  assig- 
nees, or  to  be  taken  by  the  bankrupt  himself,  when  it  is  eveil 
not  suggested  that  such  maintenance   is  unreasonable.     Id 
this  case,  the  sm^llness  of  the  sum  taken  excludes  any  ideH 
of  fraud  ;  especially  as  the  sister  advanced   14/.  of  her  owii 
ID  addition  to  the  bankrupt's  20/* 

Lord  Mansfield,  Ch.  J. 

This  is  a  very  cruel  case  ^  but  if  the  assignees  insist  upoil 
their  claim,  ihis  court  cannot  assist  the  defendant. 

BuLLER,  J.--^upposing  the  bankrupt  ought  to  be  main. 
tained  out  of  his  effects  during  his  examination  (a),  yet  thii 
defendant  cannot  be  justified  in  taking  the  property  of  J.  td 
maintain  B* 

The  Pbstea  to  be  delivered  to  the  plaintiffs. 

{s)  See  the  exception  in  the  bankrupt's  last  examination,  of  what  has  beeii 
laid  out  in  the  ordinar>  expeikce  of  himself  &nd  of  his  family;  in  i  Geo.  3.  c. 
30  «.  1. 


RIGHT  on  the  Demise  of  FLOWER  against  DARBY ^ueiddy. 
andBRISTOW.  Maj^9thi 

EJECTMENT  trifed  at  the  last  Assizes  at  Salisbury^  be-  i"  the  case 
fore  Hmham^  Baron^  when  a  verdict  was  found  for  ^^  °^^^^**^^cr 
plaintiff,  subject  to  the  opiinion  of  the  court  of  king's  Bench  j4ar,  ?hcre^^ 
on  the  following  case :  must  be  half 

That  the  lessor  of  the  plaintiff  was  sleised  !n  fee  of  the  »  7^^'^  no- 
premises  in  question.     That  on  the  11th  day  o(  May  l78l4ndinglT^' 
the  defendant  Darby  took  the  premises,  which  are  a  house  in  the  expira^ 
Salisbury.^  and  occupied  them  as  a  public-house  from  that "»"  of  the 
time  under  a  parol  demise  at   10/.  per  annum;  the  rent   to^^*^' 
Commence  from  Midsummer  then  next  following.     The  de- 
fendant Darby  let  part  of  the   premises   tb  the   defendant 
Bristow.      That  on  the  26th  March   1785,  the   defendant 
Dtirby  was  served  with  a  notice  to  quit  on  ibe  29th  of  St/u. 
Umber  following; 

The 
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1786*         The  question  is,  Whether  the  lessor  of  the  plaintiff  is  «!• 

^■^y-^    titled  to  recover  I 

RjcHT         i^  Mesurier  for  the  plaintiff. 

^ARBY^  The  question  for  the  Court  to  decide  is,  whether  the  rule 
which  requires  that  half  a  year's  notice  should  be  given  to  a 
tenant  at  will,  before  an  ejectment  can  be  brought^  requires 
also  that  such  notice  should  expire  at  the  end  of  the  year. 
Neither  the  case  of  Parker  dem.  Walker  against  Constable  (a), 
and  the  cases  there  cited,,  nor  any  subsequent  case,  require 
the  notice  to  expire  at  the  end  of  the  year  ^  but  it  is  sufficient 
if  notice  be  given  for  the  space  of  half  a  year,  without  refer* 
ence  to  any  particular  period  of  the  term. 

In  the  case  of  Throgmorton  dem.  W'andby  v.  Whelpdale  (b\ 
it  is  said  that  half  a  year's  notice  to  quit  to  a  tenant  at  will  is 
as  old  as  Henry  the  Eighth's  time  (c) ;  but  no  mention  is 
there  made  as  to  the  time  when  the  notice  is  to  be  given* 

But  if  the  rule  is  to  prevail  in  any  instance^  still  there  is  ft 
great  difference  between  land  and  houses.  The  same  reasons 
which  may  induce  the-court  to  extend  it  to  the  fovdier  are  not 
applicable  to  the  latter.  With  respect  to  lands,  there  might 
be  a  hardship  in  suffering  the  landlord  to  oust  the  tenant  in 
the  middle  of  the  year^  by  which  he  would  be  put  to  the  in- 
convenience and  expence  of  carrying  the  crops  from  off  the 
premises.  But  no  such  reason  could  arise  in  the  latter  case 
from  the  nature  of  the  thing  itself.  On  the  contrary  more 
inconvenience  would  ensue  both  to  landlords  and  tenants 
from  adopting  the  strict  rule  attempted  to  be  imposed,  than 
by  adhering  to  that  which  seems  originally  to  have  prevailed, 
namely,  of  giving  half  a  year'^s  notice  to  quit,,  without  refer* 
ence  to  any  particular  period  of  the  term. 

If  it  be  objected  that  the  rent  is  not  here  stated  to  have 
been  reserved  quarterly,  the  inconvenience,  if  any  must  faH 
upon  the  landlord,  who  will  thereby  be  deprived  of  his  rent 
for  on^  quarter ;  as  the  landlord  who  determines  a  tenancy  at 
will  does  it  at  his  peril  (d\ 

Gibbi 

(a)  3  WiU.  25.  (&)  Hii  9  G.  3.  BuU^  JT.  R  96.  (c)  13  jgr.  8. 15.  ^ 

{d)  Vid^  HnrgraveU  Co.  Lift.  56  b.  note  16.  ai»(l  the  cases  there  cited*  «*  If 
•<  there  is  tenant  ar  will  rendering  rent  at  Micbaelmat,  and  ie&sor  determines  the 
**  will  before  MicbaelmoM^  he  shall  not  have  any  rent ;  but  it  has  been  holden 
'<  that  )f  lessee  a\  any  day  before  the  rent  day  determines  his  will,  yer  lessor  shall 
**  have  the  vent  incurring  the  next  day  after  such  determinaiion  of  the  wilL" 
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Gtbbs  for  the  defendant*     What  was  formerly  a  tenancy  at     1786. 
wiii  is  uow  a  tcuanc}  from  year  to  year ;  and  a  tenant  from    V,— y— / 
year  to  year  must  ex  vi  termini  hold  for  a' whole  yean     In     Hickt 
this  case  the  year  ended  at  Midaummer^  therefore  the  half    jJJ^'^ 
yearns  notice  oug;ht  to  have  been  to  qiiit  at  that  time. 

He  theii  cited  a  case  of  Sykes  on  the  several  demises  of 

Murgatroyd  &f  W tikes  v.  — ,  before  Blackstone^  Justice, 

at  Tork  bummer  Assizes  1774,  where  John  'Murgatroyd^ 
being  seised  for  life,  remamder  to  his  wife  for  life,  with  re- 
mainders over^  in  1772  agreed  with  the  defendants  to  grant 
them  a  lease  for  fourteen  years  to  commence  from  the  13th 
February^  \772y  at  14/.  per  ann.  The  defendants  entered 
under  that  agreement,  but  no  lease  was  granted.  J.  Murga* 
troyd  died  in  July  1773.  At  the  latter  end  of  the  same 
month  his  widow  gave  the  defendants  a  notice  to  quit  on  the 
2d  of  February  next,  and  some  time  after  made  a  lease  to  the 
lessor  of  the  plaintiff  Wilkes^  to  commence  on  the  ^  Febru^ 
ary.  Subsequent  to  this  she  accepted  half  a  year's  rent  from 
the  defendants  which  was  due  at  Martinmas  1773.  Black* 
9tone^  J.  seemed  to  think,  that  if  no  notice  to  quit  had  been 
given,  the  acceptance  of  rent  would  have  been  sufficient  evi- 
dence of  an  agreement  between  her  and  the  defendants,  that 
they  should  continue  from  year  to  year  ;  and  therefore  a  no- 
tice subsequent  to  that  acceptance  of  rent  must  have  been  a 
half  year's  notice  to  quit  on  the  13th  February^  but  the  ac- 
ceptance of  rent  was  only  evidence  of  such  agreement,  and 
rebutted  by  the  notice  ;  and  so  the  plaintiff  had  a  verdict. 

In  another  case  before  Lord  Mansfield^  at  Guildhall^  in 
which  Mr.  Duncomb  brought  an  ejectment  against  a  tenant, 
but  could  not  prove  from  what  time  the  term  commenced  ; 
the  tenant  proving  it  to  be  different  from  the  time  to  quit 
mentioned  in  the  notice,  the  plaintiff  was  nonsuited. 

And  in  a  later  case  of  Doe  dem.  Puddicombe  v.  Harris^  at 
Dorchester  Summer  Assizes,  1784,  before  Eyre^  Baron,  the 
demise  was  laid  on  the  30th  March^  1784«  The  plaintiff 
proved  a  receipt  of  rent  frpm  the  defendant,  and  that  he  gave 
him  six  months  notice  to  quit  at  Lady-day^  1784*  Among 
ether  objections  against  the  plaintiff's  recovering,  the  follow- 
ing was  taken ;  that  supposing  the  defendant  was  tenant 
from  year  to  year,  it  was  not  proved  that  he  was  tenant  from 
Jjady'day  to  Lady-day^  and  so  no  tenancy  was  proved  upon 
which  a  notice  to  quit  could  operate.  But  Eyre^  Baron, 
in  answer  to   this   objection,  said  that  as.  the  defendant 

had 


Digitized 


by  Google 


162  CASES  IN  EASTER  TERM, 

1786*  had  six  months  notice  to  quit  at  Lady-day^  he  should  presume 
^— yr— ^  that  he  was  tenant  from  Lady^ay  to  Lady-day^  unless  the 
Right  contrary  were  shewn,  and  therefore  the  notice  was  sufficient, 
^rtinxf         ^jj  ^htjg^j  cases  prove  clearly  the  point  contended  for  (a). 

Le  Mesurier  replied,  that  all  the  cases  cited  related  to  iand 
alone  and  not  to  houses,  and  fell  within  the  distinction  be- 
fore taken  ;  the  reasoning  from  them  therefore  does  not  ap- 
ply. This  species  of  holding  is  still  in  strictness,  a  tenancy 
at  will,  though  by  construction  it  is  considered  in  the  case  of 
land,  for  the  sake  of  convenience,  as  a  tenancy  from  year  to 
year.  There  is  no  necessity  for  extending  that  construction 
to  such  cases  as  the  present. 

Lord  Mansfield,  Ch.  J, 

When  a  lease  is  determinable  on  a  certain  event,  or  at  a 
particular  period,  no  notice  to  quit  is  necessary,  because  both 
parties  are  equally  apprized  of  the  deter minatioti  of  the 
term  {b). 

If  there  be  a  lease  for  a  year,  and  by  consent  of  both  par- 
ties the  tenant  continue  in  possession  afterwards,  the  law  im- 
plies a  tacit  renovation  of  the  contract.  They  are  supposed 
to  have  renewed  the  old  agreement,  which  was  to  hold  for  a 
year.  But  then  it  is  necessary  for  the  sake  of  convenience, 
that,  if  either  party  should  be  inclined  to  chimge  his  mind, 
he  should  give  the  other  half  a  yearns  notice  before  the  expi- 
ration of  the  next  or  any  following  year  :  now  this  is  a  notice 
to  quit  in  the  middle  of  the  year,  and  therefore  not  binding, 
as  it  is  contrary  to  the  agreement. 

As  to  the  case  of  lodgings,  that  depends  on  a  particular 
contract,  and  is  an  exception  to  the  general  rule.  The  agree- 
ment between  the  parties  may  be  for  a  month  or  less  time, 
and  there  to  be  sure  much  shorter  notice  would  be  su£Bcient^ 
where  the  tenant  has  held  over  the  time  agreed  upon,  than  in 
the  other  case.  The  whole  question  depends  upon  the  nature 
of  the  first  contract. 

Ash  HURST,  J. — There  is  no  distinction  in  reason  between 
houses  and  lands,  as  to  the  time  of  giving  notice  to  quit.  It 
is  necessary  that  both  should  be  governed  by  one  rule.  There 
may  be  cases,  where  the  same  hardship  would  be  felt  in  de« 
termining  that  the  rule  did  not  extend  to  houses  as  well  as 
lands  ;  as  in  the  case  of  a  lodging-house  in  London^  being  lee 
to  a  tenant  at  Lady^day  to  hold  as  in  the  present  case  :  if  the 
landlord  should  give  notice  to  quit  at  Michaelmas^  he  would 

by 

(a)  Vide  Rqe  d.  jiordan  v.  Ward,  H.  Bl.  Sep,  C  B,  9r.  (*)  4ntei  54. 
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by  thai  means  deprive  the  lessee  of  the  most  beneficial  part      1786. 
of  the  term,  since  it  is  notorious  that  the  winter  is  by  far  the    *— nr*— ' 
roost  profitable  season  of  the  year  for  those  who  let  lodgings.     Rio'^t 
BuLLER,  J, — It  is  taken  for  granted  by  the  counsel  for  the     ^"^^^ 
plaiDtiflT,  that  the  rule  of  law,  which  construes  what  was  for-      ^***''^- 
mcriy  a  tenancy  at.  will  of  lands  into  a  tenancy  from  year  to 
year,  does  not  apply  to  the  case  of  houses,   but  there  is  no 
ground  for  that  distinction.     The  reason  of  it  is,  that  the 
agreement  is  a  letting  for  a  year  at  an  annual  rent ;  then  if 
the  parties   consent  to  go  on  after  that  time,  it  is  a  letting 
from  year  to  year.     This  reason  extends  equally  to  the  pre- 
sent case :  an  annual  rent  is  here  reserved  ;  and  upon  such 
a  holdiu|f  it  has  been  determined  that  half  a  yearns  notice  to 
quit  is  necessar)'.     This  doctrine  was  laid  down  as  early  as 
in  the  reign  of  Henry  the  Eighth  («).     The  moment  the  year 
began,  the  defendant  had  a  right  to  hold  to  the  end  of  that 
year  ;  therefore  there  should  have  been  half  a  year's  notice  to 
quit  before  the  end  of  the  term.   This  gives  rise  to  another  ob» 
jection  in  this  case,  upon  the  distinction  between  six  months 
and  half  a  year.     The  case  in  the  Year-books  requires  half  a 
year's  notice  ;  but  here  there  is  less  than  half  a  year's  notice, 
and  therefore  it  is  bad  on  that  ground  also. 

{b)  Judgment  for  the  defendant^ 
(a)  18  ir.  8.  15.  6,  (6)  V.  2  Salk.  413, 


CARTER  against  PEARCE,    Administratrix    i^c.    of  _    ^ 

BIGGS.  ^"^ii. 

rvECLARATION  for  work  and  labour,  and  for  money  a  coKjWigor 
^  paid,  laid  out,  and  expended.  >»  a  bond  to 

Plea»  the  general  issue,  except  as  to  2/.  Bs.  and  as  to  ^^*^  *  ^So- 22"a3 
tender  by  the  defendant ;  on  both  which,  issues  were  joined.  53  car.  2.  c. 

This  cause  was  tried  at  the  last  assizes  at  Salisbury  before  10.  is  a  com- 
Hotham^  Baron,  when  a  verdict  was  found  for  the  defendant, /«<««  wit- 
lubject  to  the  opinion  of  the  court,  on  a  a^def  Iw^^ 

Case — which  stated,  that  the  sum  of  2/.  5s.  .was  tendered  to  the  adminis- 
the  plaintiff  by  one  Woodj  who  was  one  of  the  defendant's  sc-  tratrix. 
curities  by  bond  in  the  ecclesiastical  court  for  her  duly  admi- 
iiiatering  the  intestate's  effects. 

The 
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1786. 

Cartel 

againtt 
PearcB. 


The  question  for  the  opihioti  of  the  court  is,  Whether  the 
said  Wood  was  a  competent  witness  for  the  defendant. 

Jekyll  for  the  plaintiff. 

Gibba  for  the  defendant. 

The  Court  said  no  question  could  be  entertained  about  the 
competency  of  fVood^s  testimony  ;  and  that  if  a  creditor  of  the 
administratrix  had  been  offered  as  a  witness,  (whioh  was  a 
stronger  case,)  there  could  have  been  no  objection  to  his  evi- 
dence being  received.  The  bare  possibility  of  an  action  be- 
ing brought  against  a  witness  is  no  objection  to  his  competency* 
And 

BuLLSR,  J.  added,  that  this  was  not  like  the  case  of  bail, 
because  they  are  directly  and  immediately  interested;  for  if 
a  verdict  be  given  against  the  principal,  the  bail  become  im- 
mediately answerable. 

In  order  to  shew  a  witness  interested,  it  is  necessary  to 
prove  that  he  must  derive  a  certain  benefit  from  the  determi- 
nation of  the  cause  one  way  or  the  other  (a).  Then  in  this 
case,  supposing  there  were  no  assets,  though  the  defendant 
would  be  answerable  for  the  costs,  she  would  not  be  liable  oa 
her  bond  to  the  ecclesiastical  court.  She  is  only  bound  co 
distribute  the  intestate's  effects,  and  it  does  not  appear  in  this 
case  how  she  has  applied  them. 

Judgment  for  the  defendant. 
Cfl)  Vide  post.  Bt.tv.  BaieTfS  vol.  27. 


Wediteaday, 
Hay  lOUu 

An  <mler  of 
josdces  re- 
nKwing 
nimechil- 
dren  to  their 

aettlemeiitv 
wiihoat  tak- 
ing notice  of 
the  death  or 
settlement  of 
their  pa- 
rents, is 
good.     And 
the  evidence 
«f  the  father 
topove 
their  settle- 
ment may 
Jm  diqmMd  with,  where  his  attendance  canaot  be  procured, 


The  YLIT^G against  The  Inhabitants  of  BUCKLEBURY. 

TWO  justices  removed  the  paupers  from  Bucklebury  te 
Bradfield  by  the  following  order  : 
**  Berka^  to  wit^  To  the  churchwardens  and  overseers  of 
**  the  poor  of  the  parish  of  Bucklebury  in  the  said  counc\  and 
**  to  the  churchwardens  and  overseers  of  the  poor  of  the  parish 
^*  of  Bradfield  in  the  said  county,  and  to  each  and  every  of 
"  them. 

"  Upon  the  complaint  of  the  churchwardens  and  over- 
(^  seers  of  the  poor  of  the  parish  of  Bucklebury  in  the  said 
"  county  of  Berksj  unto  us  whose  names  are  hereunto  set, 
"  and  seals  affixed,  being  two  of  his  majesty's  justices  of  the 
^*  peace  in  and  for  the  said  county  of  Berks^  and  one  of  us 
"  of  the  quorum^  that  Elizabeth  Knott  about  Jive  years  of  age^ 
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**  yohn  Knotty  about  two  years  and  a  half  M^   and  Sarah     1786. 

"  Knott  about  one  year  and  a  halfoldy  have  lately  come  to  in-    ^-y-^ 

"  habit  in  the  said  parish  of  Bucklebury^  not  having  gained  a  The  Kimo 

**  legal  settlement  there,  nor  produced  any  certificate^  own-   ^^^^^^ 

**ingthem  to  be  settled  elsewhere  ;  and  that  the  said  Eli^a^      UoRt/ 

•*  beth  Knotty  John  Knotty  and  Sarah  Knott  are  likely  to  be 

^  chargeable  to  the  said  parish  of  Buckkbury  ;   we  the  said 

**  justices,  upon  due  proof  made  thereof,  as  well  upon  the 

**  examination  of  Elizabeth  Knott  their  grandmother  upon  outh^ 

^  as  otherwise,  and  likewise  upon  due  consideration  had  of 

"  the  premises,  do  adjudge  the  sam«  to  be  true.     And  w« 

"  do  likewise  adjudge  that  the  lawful  settlrment  of  them  the  . 

**  said  Elizabeth  Knotty  yohn  Knotty  and  Sarah   Knotty-  is  in 

^  the  said  parish  of  Bradfieldy  in  the  said  county  of  BerJk^^ 

The  order  then  proceeded  in  the  usual  form. 

The  sessions  on  the  appeal  quashed  the  order  of  removal 
upon  the  merits,  and  stated  the  following  case  : 

The  paternal  grandfather  of  the  three  paupers,  mentioned 
in  the  order  of  removal  hereunto  annexed,  was  at  the  time 
of  his  death  a  parishioner  of,  and  settled  in,  the  parish  of 
Brad/ield.  He  left  several  children  by  his  wife  Elizabeth 
Knotty  and  amongst  others,  Charles  Knotty  who  went  to  the 
parish  of  Twickenham  in  the  year  1777,  where  he  married 
Sarah  Slade^  who  dying  about  CAm^wa*  1 784,  Charles  Knott 
brought  the  three  paupers  named  in  the  order  to  Elizabeth 
Knott  his  mother,  who  was  living  in  the  parish  of  Bucklebury 
the  day  of  1785,  and  told  her  (a)  that  they  were  his 
children  ;  and  desired  she  would  take  care  of  them,  and  told 
her  he  would  send  the  money  from  time  to  time  to  pay  for 
their  maintenance.  The  paupers  remained  with  Elizabeth 
Knott  about  fourteen  weeks;  at  the  end  of  which  time 
Charles  Knott  her  «on  not  having  sent  money  sufficient  for 
their  maintenance,  and  Elizabeth  Knotty  who  had  herself  re- 
ceived parish  relief,  being  unable  to  maintain  them,  they 
were  removed  by  the  annexed  order  of  removal  to  the  parish 
Of  Bradfeld. 

The  parish  of  B radjl eld  ^ppevAcd  at  the  Midsummer  Ses- 
sions 1785,  being  the  next  general  quarter  sessions  of  the 
peace  after  the  removal ;  but  Charles  Knotty  who  had  left 
the  paupers  in  the  manner  before  mentioned  with  Elizabeths 
Knott  his  mother,  though  he  had  been  served  with  a  sub" 
pfgna  to  give  evidence  by  the  parish  of  Bucklebury  after  no- 
tice of  appeal  served  upon  them  by  the  parish  of  Bradfeld^ 

Vol.  L  Z  not  • 


(a)  Vii,  jr.  V.  The  Inbifafitaiits  of  MrirneU,  post.  3  vol.  791^. 
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1/86.  r  not  appeiiring  to  give  evidence,  the  appeal  was  lodged,  and 

V«-v"-^    adjourned  to  th«  Michaelmcut  sessions  ;    and  it  was  recom* 

TbeKisc  mendfd  by  the  justices  that  the  appellants  and  respondents 

B^cKi^.  *^^"^^^  endeavour  at  their  joint  expence  to  find  the  said 

BuuY. '  Charks  Knotty  and  have  him  at  the  next  sessions  to  give  evi^* 

dence. 

The  said  Char  left  l^nott  not  appearing  at  the  Michaelmas 
sessions.to  give  evidence,  the  appeal  was  not  then  heard,  but 
was  adjourned  to  the  next  Epiphany  sessions. 

At  the  Epiphany  sessions  1786  the  appeal  came  on  to  be 
heard  ;  when  the  respondents  proceeded  (according  to  the 
practice  of  the  sessions)  to  support  the  order  of  removal  by 
the  following  evidence  : 

They  proved  the  paternal  grandfather  David  Knott  had  his 
settlement  at  the  time  of  his  death  in  the  parish  of  Brad* 
Jieldy  and  that  the  said  Charles  Knott  his  son  wa^  bom  in  the 
parish  of  Bradjield. 

They  produced  the  register  of  the  marriage  of  Charles 
Knott  with  Sarah  Sladty  and  also  of  the  haprisms  of  Elizabeth 
daughter  of  Charlea  and  Sarah  Knotty  dated  15th  May  1780, 
of  John  son  of  Charks  and  Sarah  Knotty  dated  I6th  Decern^ 
ber  1781,  and  of  »y«raA  daughter  of  Charles  wd  Sarah  Knotty 
^ated  21st  December  1783. 

Charles  Knott  not  being  pr^afent  pgivc  evidence,  it  did  not 
appear  vvKtther  he  had  acquired  ?ny  settlement  Qr  not  sub^ 
sequent  to  bis  derivative  settle ii^ent.  Charles  Knott /W»%  not 
produced  at  all,  and  no  evidence  was  given  to  identity  the 
persons  named  in  the  order,  and  delivered  to  Elizabeth  Knott 
by  Charles  Kfiott^  as  the  legitimate  children  of  the  said 
Charles  and  Sarah  K?iott^  exct  pt  as  aforesaid. 
,  Wilson^  in  support  of  the  order  of  sessions,  and  against 

the  original  otdcr,  contended,  that  the  order  of  the  justices 
was  informal  on  the  face  of  it.  It  appears  that  the  paupers 
were  nurse  children  ;  and  as  such,  they  ought  not  to  have, 
been  removed  without  their  father  and  mother,  unless  tlvc 
order  had  stated  that  the  parents  were  dead.  Otherwise  the 
children  might  be  settled  in  a  differept  parish  from  their  pa« 
rents,  because  the  father  tnay  have  gained  a  subsequent  setv 
tlement,  which  he  could  not  communicate  to  them  if  this 
order  had  been  unappealed  from.  It  should  have  stated  that 
Bradfield  vfM  the  last  legal  settlement' of  the  father,  and  by 
consequence  the  settlement  of  the  children.  Besides,  there 
eould  be  no  evidence  to  prove  that  they  were  settled  at^rac^ 
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^eUf  b«t  tbatt  which  would  have  proved  chat  they  gained  such      1786. 
a  aetdemeat  ihere  in  right  of  their  father.  ^— Y— ' 

Another  objection  arises  on  the  face  of  this  order,  that  it  '^^^  K.»\g 
was  grounded  on  the  examination  of  t/ie  grandmother^  and  not    ^^^^"'^^ 
m  thzt' of  the  Jiither^  which  ought  to  have  been  heard  before      bury. 
the  justices  made  the  order. 

When  this  appeal  came  before  the  session*!,  the  father  did 
not  appear,  neither  was  there  any  other  evidence  produced, 
bat  that  of  the  grandmother,  to  prove  ei iher  the  identity  of 
these  childreu,  or  that  the  father  had  not  gained  a  subsequent 
settlement.  Therefore  the  sessions  were  well  warranted  ttt 
lejecting  this,  because  not  the  heat  evidence  which  the  sub- 
ject afforded. 

The  other  si<le  was  stopped  by 

The  Ceurty  who  were  clearly  of  opinion  that*  there  was  no 
objection  to  the  competency  of  this  evidence  (o).  And  as 
to  the  other  point,  that  it  was  incumbent  on  the  parish  of 
Bradfield  to  have  shewn  chat  the  father  had  gained  a  subse- 
fMOi  settlement. 

Order  of  sessions  quashed. 
Original  order  confirmed. 

f<)  r^it  R,  y.  Inkibiumuof  OtmA  St.  MUbad'4,  Burr.  Set,  Qaei,  Na.  23& 


TIN  DAL  and  Others  againit  BROWN.  Ati;  lOib' 

INDORSEES  of  a  promissory  note  against  the  indorser.^^^*** *»*'*<**' 
This  cause  first  came  on  to  be  tried  at  the  Sitti'ngs  after  f|^J*JJ!]J^t*^ 
Easter  term  1785,  before  Lord  Manttfield  dX  Guildhall^  when  of  a  bia,  or 
the  jury  found  a  verdict  for  the  plaintiffs.     On  a  motion  for  drawer  of  a 
a  new  trial  in  the  last  Trinity  term,  the  facts  appeared  to  be  ?*^*»  ^^ 
these  ;  that  on  the  21st  of  August  1784,  the  note  in  qu<istion  l^-^^^,.^^ 
was  made  by  one  Donaldson  for  35/.  payable  six  weeks  after  the  Indonef 
date  'r  that  on  the  5th  October  1784,  the  day  on  which  thew  dischar- 
notc  became  due,  allowing   for  the  three  days  gra<;x,  oncK«**-  jj^°"^* 
Howell  (the  plaintiff's  clerk)  called  on  Donaldson  dl  \,cvi  inexchiTigc.or 
the  morning,  and,  not   finding  him  at  home,  he  left  word  promissory 
that  the  note  was  <iue,  and  desired  Donaldson  would  send  for  "®**»  ^*JU 
it  at  his  masttrr'*  where  it  lav,  and  take  it  up  ;  that  on  the  ^^J*]^^J]^ 
next  da} ,  Wednesday  the  6th  of  October ^  he  called  again  on  from  the 
DonaUkcn^  who  told  him  he  would  uke  it  up  that  day  within  bolder. 

the^»»**'»^^ 

sonable  no- 
tice to  the 

indorter  of  non-payment  by  the  drawer  of  a  promUgory  note,  or  accepunr  of  a  bill  of  «£• 

<^^ge,  U  a  9tieiuioo  of  law. 
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1786-     the  banking  hours,  which  jvere  from  9  to  4  o'clock  ;  that  tho 

^ — y — ^   note   not  being  taken  up  that  day,  he  called  again   on  Do^ 

Tin- DAL    naldson  on  Thvrsday  the  Tth,,  and  not  finding  him  at  home, 

-  hhMVfs     ^^  ^^  ®^°^  ^^  ^^*^  defendant  Brown  to  tender  the  note,  who 

refuseu  to  pay  it,  saying  the  plaintiffs  had  made  it  their  own. 

Donaldson  proved  at  the  trial  that  immediately  on  his  parting 

with    Howell  on   Wednesday  the   6th,  he  went  to  Brown^s 

house,  and  not  finding  him  at  home  he  left  a  message  with 

his  wife  that  the  note  was  due,  that  he   {Donaldson)  could 

not  pay  it,  and  desired  that  Brotun  would  take  it  up,  adding 

that  he  would  make  it  good  to  him. 

All  the  parties  lived  at  Bristol  within  twenty  minutes  walk 
of  each  other. 

After  argument  by  Lee  and  Morgan^  for  the  plaintiffs,  and 
Cowper  and  Baldwin  for  the  defendant^  the  court  delivered 
their  opinion  to  the  following  effect. 

Lord  Mansfield,  Ch.  J.  On  full  consideration,  I  anti 
now  decidedly  of  opinion  that  there  ought  to  be  a  new  triaL 
It  is  of  great  consequence  that  this  question  should  be  set* 
tied.  Certainty  and  diligence  are  of  the  utmost  importance 
in  mercantile  transactions.  It  is  extremely  clear  that  the 
holder  of  a  bill,  when  dishonoured  by  the  acceptor,  must 
give  reasonable  notice  to  the  drawer  or  indorser.  What  is 
reasonable  notice  is  partly  a  question  of  fact,  and  partly  a 
question  of  law.  It  may  depend  in  some  measure  on  facts  ; 
such  as  the  distance  at  which  the  parties  live  from  each 
other,  the  course  of  the  post,  CsPc.  But  wherever  a  rule  can 
be  laid  down  with  respect  to  this  reasonableness,  that  should 
be  decided  by  the  court,  and  adhered  to  by  every  one  for 
the  sake  of  certainty.  I  cannot  form  to  myself  an  idea  of 
the  ground  on  which  the  jury  went  in  giving  this  verdict* 
Did  they  conceive  the  rule  to  be  that  the  holder  might  delay 
.  giving  notice  for  two  days,  or  what  other  ti  me  did  they  mean 
to  allow  him  ?  Here  an  earlier  notice  might  certainly  have 
been  given,  as  all  the  parties  lived  within  twenty  minutes 
walk  of  each  other.  The  bill  was  dishonoured  on  the  5th, 
the  clerk  saw  the  maker  on  the  6th,  and  gave  him  time  da- 
ring the  banking  hours  of  that  day  :  and  the  plaintiffs  did 
not  go  at  4  that  afternoon,  but  waited  till  the  next  day.  It 
has  been  held  {a)  that  where  the  party  liable  does  not  ^ive 
in  the  same  place ,  the  holder  must  write  by  the  next  post 
after  the  bill  is  dishonoured.  It  was  well  observed  by  the 
counsel  that  the  juries  were  obstinate  in  the  case  of  Metcalf 
and  Hall  (^),  where  they  struggled  so  hard,  in  spite  of  the 

opinion 

(a)  Vid§  Dou^L  497.  h)  Tr.  92  Geo,  3.  B.  If. 
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x)pinion  of  the  court,  to  narrow  the  rule,  that  they  held  you  1786. 
must  in  certain,  cases  demand  payment  on  a  banker^s  draft  s-^^y^m^ 
within  an  hour.  Here  the  strugf^e  is  to  give  a  greater  lati-  Tikdal 
tude  than  is  necessary.  It  was  once  doubted  (a)  whether  ^^***'* 
notice  within  fourteen  days  was  not  sufficient.  For  the  sake  *®^"^- 
of  diligence  and  certainty,  I  am  of  opinion  that  there  should 
be  a  new  trial. 

WiLLBS,  J. — I  agree  that  there  ought  to  be  a  new  trial. 
New  credit  was  given  to  the  maker  on  the  7th  ;  the  plaintiff's 
derk  went  first  to  Donaldson  to  demand  the  bill  of  him,  and 
after  that  they  sent  it  to  the  defendant.  As  to  the  notice,  I 
cannot  consider  the  notice  given  by  the  nraker  equal  to  that 
given  by  the  endorser.  The  plaintiffs  have  not  acted  with 
legal  diligence. 

AsHHURST,  J. — It  is  of  dangerous  consequence  to  lay  it 
down  as  a  general  rule,  that  the  jury  should  judge  of  the 
reasonableness  of  time.  It  ought  to  be  settled  as  a  question 
of  law.  If  the  jury  were  to  determine  this  qut^stion  in  all 
cases,  it  would  be  productive  of  endless  uncertainty.  The 
next  day  at  the  most  is  as  long  as  is  necessary  in  a  case  cir- 
cumstanced like  this.  If  the  parties  live  at  a  small  distance, 
this  is  sufficient  time  ;  if  at  a  greater,  they  should  write  by 
the  next  post.  Notice  means  something  more  than  know* 
k^e;  because  it  is  competent  to  the  holder  to  give  credit 
to  the  maker.  It  is  not  enough  to  say  that  the  maker  does 
not  intend  to  pay^  but  that  he  (the  holder)  does  not  intend  to 
ghe  credit.  In  the  present  case  there  is  no  notice  ;  for  the 
party  ought  to  know  whether  the  holder  intends  to  give 
crecUt  to  the  maker,  Or  whether  he  intends  to  resort  to  the 
iudorser. 

BuLLER,  J.— The  numerous  cases  on  this  subject  reflect 
great  discredit  on  the  courts  of  Westminster.  They  do  infi- 
nite mischief  in  the  mercantile  world  ;  and  this  evil  can  on- 
ly be  remedied  by  doing  what  the  court  wished  to  do  in  the 
case  of  Metcalf  and  Hall ;  by  considering  the  reasonableness 
of  time  as  a  question  of  law  and  not  of  fact.  Whether  the 
post  goes  out  this  or  that  day,  at  what  time,  £sPc.  are  mat- 
ters of  fact  :  but  when  those  facts  are  established,  it  then 
becomes  a  question  of  law  on  those  facts,  what  notice  shall 
be  reasonable. 

As  to  giving  time  ;  the  holder  does  it  at  his  peril.  And 
that  circumstance  alone  would  be  sufficient  to  decide  this 

case. 

(«)  V.  BuU.  If.  P.  274.  276. 
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case.  For  in  no  case  has  it  been  determifned  that  the  in^ 
dorser  is  liable  after  the  bolder  o^  the  note  has  gi^en  time  to 
the  maker. 

With  respect  to  notice,  I  concur  in  the  opinion  vrlikh  ha^ 
been  given  by  the  court,  and  particularly  tor  the  reason  giH 
Ten  by  my  brother  Ashhurst,  The  purpose  of  gtvmg  notic^ 
i§  not  merely  that  the  indorser  should  know  the  note  is  not 
paid,  for  he  is  chargeable  only  in  a  secondary  degree  ;  hu^ 
to  render  him  liabk,  you  must  shew  that  the  hoider  look- 
ed to  him  for  payment,  and  gave  him  notice  that  he  did  soj 
A  ease  mrghrt  easily  be  put,  where  the  indorser  might  havd 
notice  from  the  holder,  and  yet  would  not  be  liable  ;  as  if  inf 
the  present  case  the  holder  had  written  a  letter  to  the  indor^ 
ser,  containing  the  circumstances  which  have  been  given  irj 
evidence,  the  indorser  would  have  been  discharged  ;  becaosti 
it  would  have  amounted  only  to  this  ;  ^^  the  noce  made  by 
^  DonaldsorUt  and  indorsed  by  you,  is  not  paid,  and  I  havd 
•'  given  credit  to  DoncM^n  till  to-morrow.**  Though  ther^ 
ts  no  prescribed  form  of  this  kind  of  notice,  yet  it  must  Im-j 
port  that  the  holder  considers  the  indorser  as  liable,  and  ex-i 
pects  payment  from  him,  that  he  raa>  have  his  remedy  ovei^ 
by  an  early  application  :  then  it  becomes  his  business  to  takd 
up  the  note*  Bat  notice  of  having  given  credit  to  the  makerl 
will  discharge  the  indorser.  The  notice  by  another  persoQ 
to  the  indorser  can  never  be  sufficient  ;  but  it  must  proceed 
from  the  holder  himself* 

The  rule  for  a  new  trial  being  made  absolute. 

This  cause  was  heard  a  second  time  before  BuUer^  J.  at 
the  Sittings  at  Guildhall^  after  last  HHary  Term^  when,  id 
addition  to  the  evidence  given  on  the  former  trial,  one  (Veek^ 
the  defendant's  attor^ney,  was  called,  who  swore,  that  in  a 
conversation  which  he  held  with  Donaidson^  on  Thur/fdat^tht^ 
7th  of  October^  concerning  the  note  in  question,  Donaldsori 
told  him  he  was  that  moment  come  from  Brawn^Sy  where 
he  had  left  a  message  with  Mrs.  Brown^  desiring  her  husj 
band  to  take  up  the  npte  ;  that  the  reason  why  he  wasj  so  ex« 
act  as  to  the  particular  day,  and  the  expression  made  use  ol 
by  Donaldson^  was  because  he  kept  a  minute  of  all  his  trans^ 
actions  ;  that  his  minute  was  confirmed  in  this  respect  by  hid 
memory  ;  and  besides  that,  at  a  meeting  between  the  parties 
before  the  action  was  brought,  this  fact  was  admitted  on 
both  sides. 

This  jur}^,  which  was  a  special  one,  likewise  found  for  the 
plaiuiifTs. 

Ccrwper 
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Cowpcr  baring  moved  this  term  for  a  new  trials  on  the     1796» 
(TotiBd  that  this  was  a  verdict  against  law,  S-^— i 

£r«ii;2f  now  shewed  cause,  and  admitted  that  it  was  not    TiNpAt 
BOW  to  be  disputed  that  what  should  be  considered  to  be  a  B^nvwir. 
reasoDa^  time  was  a  question  of  law  ;  but  contended  that  in 
this  case  the  plaintiffs  had  used  due  diligence,  and  had  given 
the  defendant  notice  within  a  reasonable  time.     That  Don^ 
ddtott  ought  to  be  considered  as  the  agent  of  the  plaintiflfs  for    , 
the  puq>ose  of  giving  notice  to  the  defendant.   That  there  was 
a  contradiction  as  to  the  time  when  this  notice  was  first  given 
10  the  defendant,  whether  on  the  6ih  or  7th  of  October^  which 
contradiciion   arose  from  the  testimony  of  Wceks^  who  was 
Bot  produced    at    the    former  trial;  and  that  circumstance 
sight  have  afforded  the  jury  some  room  for  suspicion  ;  but 
iins  was  a  point  proper  for  the  determination  of  the  jur}% 
who  bad  decided  it.     That,  at  all  events,  the  court  should   . 
Ik  extremely  cautious  in  granting  a  third  trial ;  particularly 
'ttthcsum  in  litigation  was  so  small.     That  in  Metcalf  mA 
&j^  which  involved  a  similar  question,  tKe  court  had  refused 
tograot  a  third  trial. 

The  counsel  on  the  other  side  were  stopped  by 

Tht  Caurty  who  referred  to  their  former  decision;  and  add- 
4,  that  even  if  the  application  had  been  made  to  the  defend- 
IKonthe  6th,  it  would  have  been  too  late,  because  the  plain- 
tfbhad  given  credit  to  the  drawer.  That  though  it  was  true 
ii  general  that  the  court  would  refuse  to  grant  a  new  trial 
vhea  the  sum  in  litigation  was  small,  yet  that  rule  did  not  ap«  - 
{iywhere  a  verdict  had  been  given  against  law.  That  the  reason 
%^  court  refused  granting  a  third  trial  in  the  case  of  Met* 
ttfwA  BqUw^s  because  the  plaintiff  had  proved  his  debt  un« 
wa  commission  of  bankrupt,  which  had  issued  against  the 
iawees  of  the  bill  between  the  time  of  the  verdict  and  the  mo- 
tba  far  a  new  trial. 

Rule  absolute  (a). 

(i)Oi  tke  third  trial  a  special  verdict  way  fourd,  containing  the  same  facts^ 
|<iitM  Ae  Court  g^vejodgtnent  for  the  deJFendant ;  and  that  jndgmet^t  waa  at- 
imoual/  aftrmcd  in  the  Exchequer  Chamher^    Bott.  9  vol.  1^6. 
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K^o!^'  MACBE  ATH  against  H  ALDIMAND. 

An  officer    nT^HIS  was  an  action  upon  promises  against  the  defendant^ 

appointed  by   X    as  agent,  for  work  and  labour,  i!?c. 

gwCTnroeni,      plea— the  general  issue. 

an  ag?ni*for     The  cause  was  tried  at  the  Sittings  after  last  Hilary  Term 

thepuWic,    before  Buller^  Justice,  when  a  verdict  was  found  for  the  de^ 

it  not  liable  fendant  by  the  direction  of  the  Judge. 

upon  co^         Upon  a  motion  for  a  new  trial  by  Cowpefy  the  following  facts 

tracts  made  appeared  from  the  report ; 

by  him  in         In  the  year  1779  the  defendant,  being  Governor  of  ^cbec 

thatcapaci-  appointed  Captain  Sinclair  to  the  command  of  a  fort  callec 

^'  MchilimakinaCy  situated  upon  the  lake  HuroUy  in  the  province 

of  Canada. 

On  the  17th  August  1779,  the  defendant  transmitted  certaiii 
instructions  to  Sinclair  respecting  the  government  of  the  fort^ 
in  which  he  said, 

**  You  are  to  pay  gi*cat  attention  to  the  Indians  resorting  t< 
"  AfichilijnakinaCy  or  furnished  with  necessaries  from  thence 
"  Endeavour  to  preserve  them  in  good  humour ;  and  attacl 
*'  them  by  every  means  in  your  power  to  the  king's  interest.' 
In  a  further  part  of  the  same  instructions,  he  added, 
«'  You  will  draw  bills  of  exchange  for  defraying  the  contin 
^^  gencies  incident  to  that  post  in  the  manner  practised  by  Ma 
"  jor  De  PtystiTy  (an  officer  on  whom  the  command  had  beei 
**  before  conferred,)  taking  care  to  moderate  and  reduce  thos^ 
^^  expences,  as  far  as  can  be  done  without  injuring  the  king'^ 
**  service," 

For  some  time  Sinclair  employed  one  Grant  to  distribute 
presents  among  the  Indians^  and  to  procure  military  stores 
X^c.  for  the  use  of  the  garrison ;  and,  to  defray  these  and  othei 
expences,  drew  bills  of  exchange  upon  the  governor,  accord 
ing  to  his  instructions.  When  these  accounts  came  to  th^ 
defendant,  he  made  objections  to  several  of  the  articles  as  uq 
necessary  and  exorbitant;  and  soon  after  recommended  th< 
plaintiff  to  Sinclair  by  a  letter  dated  the  16th  May  1/82,  o 
which  the  following  is  an  extract : 

**  Upon  an  examination  of  the  accounts  accompany! ni 
«( your  late  draughts,  for  expences  incurred  at  MichilimaJki 

**  ruic 
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**  kac^  the  articles  are  in  general  charged  at  prices  fexcefeding     li^8^; 
**  all  bounds  of  inoderation.  V^-y — > 

*'  Upon    the    comparison  of   the  prices  made  htre^    the      M^e- 
**  advantage  taken  of  the  necessities  of  thd  cfowri  by  the  tfa-     ^^^^^ 
"  ders  at  Mkhihmdkhiai:  is  shamefully  Obvious  ;    and  it  is     al"Xi: 
**  more  so  in  the  account  df  Mr,  Grants  who  appcitrS  to  be  an      JtA^tf/ 
"  agent  for  government^  than  in  2iny  other  particular. 

"  Persuaded  that  you  have  Supplied  your  wants  from  those 
^  traders  in  whom  you  have  had  the  greatest  reason  i6  con- 
**  fide,  I  find  there  is  but  little  to  be  expected  from  any  of 
^  them  residing  at  that  post  \  which  induced  nie  to  make  ^n- 
**  quiry  if  any  j^erson  could  be  found  here  more  worthy  of  the 
"  public  confidence:  A  Mr.  Macbeath^  who  will  deliver  thii 
^  Ittterf  and  who  has  ju^t  made  application  for  a  pass,  was 
^  mentioned  to  me  as  ft  man  of  known  and  tstablished  inte- 
grity ;  and,  upon  a  more  particular  enquiry,  I  Hnd  that  he 
**  has  always^  both  here  and  in  thd  upper  couiuVy,  merited 

that  characters  I  havl;  proposed  to  him  to  supply  the 
**  croWil  With  such  cjuantiiies  of  Indian  corn  and  grease  as  ' 
"*  may  be  wanted  for  the  necessary  purposes  at  that  post  j 
**  and  likewise  all  other  articles  which  shall  occasion  ill)  be 
"  wanted  ift  the  engineer  department,  which  he  has  iitider- 
**  taken  to  do  for  \0L  per  ctJit.  on  the  market  prices  at  the  '/; 

**  place  ;  (cost  and  charges)  ;  a  profit  which  appears  to  be 
^  reasonable^  inasmuch  as  it  is  gteatly  under  that  hithertd 
"charged.'' 

(After some  orders  glveni^elative  id  the  plaintiff,) 

**  These  instructions,  and  all  others  that  concern  the  inter-  ^ 

**  est  of  the  croWn,  I  am  persuaded  that  you  will  cheerfully 
•*  give  him."  j        t' 

A  letter  frdm  the  defendant  td  the  plaintiff,  dated  May 
17th,  ir82; 

"  Having  thought  it  fit  to  direct  Lieutenant  Governor 
•*  Sinclair^  commanding  the  poSt  df  MichilimdkihdCy  to  em- 
♦*  ploy  you  in  supplying  such  quantities  of  corn  aiid  grease,- 
"  and  all  other  articles,  as  shall  be  wanted  for  the  u^e  of  the 
**  crown  at  that  post,  in  consequence  of  your  offer  t6  fur-  • 
**  nish  the  same  at  the  rate  of  lOL  per  cent,  on  the  costs  and 
**  charges  here  and  to  Michilimakinac ^  fof  all  articles!  (torn 
•*  and  greatse  excepted),   and  these  at  the  same  rate  >^here  » 

"  they  shall  be  purchased,  for  which  sulficient  vouchers  arc 
"  to  accompany  your  accounts,  you  are  therefore  hereby 
**  directed  to  make  applications  from  lime  to  time  to  Litu- 
*♦  tenant  Governor  Sinclair  for  such  directions,  information^ 
VoL^  L  A  a  ^'  and 
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]|7B6^     **  9nd  a^3iatatice,  as  will  best  etiable  you  to  execute  that  biW 
L-ly.— ;    "  siness  to  the  greatest  advantage  for  the  public  int;ere8^  as 
MA«r      *'  your  continuing  in  th  a  employ  will  entirely  depend  upon 
^f  ATB,     u  your  conduct  .htjrcin.** 

^Lui         oeveral  special  orders  were  proved  from  Sinclair  to  ^ic 
i^AMi!,    plainiJfj;  for  supplying  particuUr  articles,  amongst  which  was 
the  foUowinc;,  dated  1st  of  August  1782  ; 

"  Yon  will  be  pleased  for  the  future,  withou:t  any  requisi- 
"  tipns  in  form,  to  provide  for  the  different  services  of  t;ho 
^^  post,  in  the  manner  least  expensive  to  government,  a^d 
"  still  eq^ual  to  the  necessities  of  the  different  depajctments.," 

In  pursuance  of  these  orders  the  plaintiff  furnished  articles 
(o  a  considerable  amount.  But  when  his  bills,  at  the  top  of 
which  was  prefixed  "  Government  debtor  to  George  Macbeath 
Jpr  sundries  paid  by  order  of  Ueuteriant  Governpr  Sinclair^ 
were  sent  to  the  defendant  at  ^lebec^  he  n>ade  objections  to 
several  of  the  articles  as  being  unreasonabli^,.  and  furn^slied 
contrary  to  subsequent  instruction^. 

Afterwards,  on  the  2d  of  July  1784,  Mathews  (the  defeo* 
dant's  secretary)  wrote  the  following  letter  to  Mess;rs.  pobie 
and  Forsythy  who  were  agents  for  the  bill«holders ; 

^^  I  am  commanded  by  his  Excellency  Gjcneral  Haldlmqind 
^^  to  acquaint  you,  that,  in  consequence  of  instructiot^s  from 
^^  the  Lords  Cqmmissioners  of  his  Majesty's  treasury^  iu  an* 
^^  swer  to  a  representation  niade  by  bim  to  their  lordships^ 
^^  concerning  the  bills  drawn  upon  him  by  Lieutenant  Qover* 
'^  nor  Sinclair  in  the  year  1 7B2,  which  he  thought  it  Ujecessary 
**  to  refuse  payment  of,  his  Excellency,  in  cpnforipity  wim 
^^  the  offer  which  he  made  to  the  holders  of  th^  said  bilk  in 
*^  the  year  1782,  is  still  willing  to  pay  such  parts  of  the  chaiw 
*'*'  ges,  for  which  the  said  bills  were  drawn,  as  at  th^t  time  aq>- 
"  peared  upon  examination  to  be  reasonable.'' 

^  (After  stating  the  amoupt  of  goods  furnished  (ox  the  engi- 
neer department  to  the  value  of  9266/.  5s.  1  U24-  which  the 
governor  was  willing  to  pay,  the  letter  proceeded  thus:) 

^^  His  Excellency  will  also  pay  for  ^1  the  gopdl  or  uten^tils 
^  furnished  for  the  engineer  depajrtment,  so  fftr  a^  th(ey  shall 
<^  appear  to  be  charged  at  rc^onable  prices,  to  b^  ascer^^ed 
*^  by  merchants  appointed  for  that  purpose  by  his  ^i^cel* 
**  lency  and  the  holders  of  the  bills.  And  he  wiU  further 
**  pay  for  the  labour,  so  far  as  the  accounts  thereof  sh^  ap- 
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*'pear  to  be  properly  vouched.      But  with  regard  to  the     1786. 

<'  chnjieg  for  the  hire  of  horses  and  cam,  his  £xcelleQcy, 

"  from  the  exorbitance  of  the  charge,  will  have  nothing  to 

it  do  therewith,  leaving  nevertheless  to  the  complainants  to 

^  take  such  methods  to  procure  redress  therein,  as  they  shall 

"  diink  proper. 

"With  respect  to  the  /;7dfa;t^  department,  his  Excellency 
"  win  pay  such  part  of  the  articles  as  compose  the  accounts, 
^  for  which  the  bills  were  drawn,  as  were  not  purchased  con- 
^  trary  to  his  orders  to  Lieutenant  Governor  Sinclair^  dated 
^3^  August  1781,  and  except  also  for  the  articles  furnished 
^  by  Lieutenant  Governor  Sinclair  himself,  which  his  ExceU 
**  tcncy  will  not  pay,  as  they  were  received  from  the  Indians^ 
^  in  expectation  of  being  well  repaid  by  the  presents,  which 
^^  diey  afterwards  received  from  the  king's  stores." 

jftne  letter  then  stated  the  account  of  Indian  expencea 
amounting  to  12,715/.  9s.  \0d.  and  concluded  by  sayinff,) 

"Tou  will  therefore  see  bv  the  foregoing  state,  that  the 
^tam  proposed  by  his  Excellency  General  Haldimand  to  be 
^immediately  paid,  amounts  to  21,981/.  14^.  11  l-2c/*  A^rw 
"  fork  currency." 

The  bills  which  Sinclair  drew  in  favour  of  the  plaintiff 
were  drawn  on  the  defendant  as  Governor  and  Comtneuiatr 

The  plaintiff  finding  that  alj  these  bilU  drawn  by  Sinclair^ 
and  indorsed  by  himself,  which  were  to  a  much  greater 
amdMint  than  the  above  mentioned  sum,  would  not  be  accfcptedl 
bj  die  defendant,  received  a  partial  payment  from  him,  with 
a  pomso,  that  it  should  not  prejudice  his  claim  for  the  re- 
maiBder;  to  recover  which  was  the  object  of  the  present 
adSoD. 

The  plaintiff  remained  in  his  post  till  1785.    - 

Is  was  acknowledged  ai  the  trial,  and  in  court,  that  all  xhk 
accounts  had  been  submitted  to  a  board  of  officers  by  the  de^t 
fcsdait  for  them  to  examine  and  report  what  charges  ought 
tabe  allowed,  and  that  the  sum  adjudged  b>  them  to  be  due,, 
wfi^lell  very  short  of  the  plaintiff's  demand,  had  been  paid 
by  4e  Treasury. 

MLLER,  Justice,  after  reporting  the  above  facts,  said, 
diMthehad  been  of  opinion  at  the  trial,  that,  the  goods  in 
^ttn&m  having  been  supplied  for  the  u^^e  of  government,  and 
thcdefieiidant  not  having  personally  undertaken  to  pay,  the 
pbhitiff  ought  to  be  nonsuited.  That  it  appeared  to  him 
that  die  plaintiff  had  acted  with  the  defendant  solely  in  the 
character  of  commander  in  chief,  considering  him  as   the 
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1 786.     agent  of  government.     That  all  the  letters  imported  it  to  be  % 
K^^-y^    transaction  on  the  part  pf  government :  and  that  the  account^ 
Mac-      confircned  it.     But  the  plaintift^s  counsel  appearing  for  their 
BE^TH     client  when  he   was  called  (a),  he  left  the    question  to  the 
Halpi-   J"nS  telling  them  that  they  were  hound  to  find  for  the  de- 
iiAND.     fendant  in  point  of  law.     And  upon  their  asking  hint  whether, 
in  the  event  of  the  defendant's  not  being  liable,  any  other  per- 
son was,  he  told  them  that  was  no  part  pf  their  consideration  : 
but,  being  willing  to  give  them  any  information,  h^  added, 
that  he  was  of  opinion   that,  if  the  plaintiH  's  demand  were 
just,  his   proper  remedy  "was  by  a  petition  of  right  to  the 
crown.     Qn  which  they  found  a  yerdict  for^the  defendant. 

The  rule  for  granting  a  new  trial  was  moved  for  on  th^ 
misdirection  of  the  judge  upon  two  points. 

1st,  That  the  defend?int  had  by  his  own  conduct  madq 
himself  personally  liable,  which  question  should  have  been 
left  to  the  jury. 

2dly,  That  the  plaintiff  had  no  remedy  against  the  crown 
by  a  petition  of  right,  on  the  supposition  of  which  the  jury 
had  been  induced  to  give  their  verdict. 
Lord  Mansfield,  Ch.  J. 

Now  declared,  tha|t  the  court  did  not  feel  it  necressary  for 
'    them  to  give  any  opinion  on  the  second  ground.     . 

His  Lordship  said,  that  great  difference  had  arisen  since 

the  Revolution,  with  respect  to  the  expenditure  of  the  pub- 

•    lie  money.     Before  that  period,  all  the  public  supplies  were' 

ffiven  to  the  king,  who,  in  his  individual  capacity  contracted 
brail  expences,  He  alone  had  the  dispositi<^n  of  the  pub- 
lic money.  But  since  that  time,  the  supplies  have  been  ap- 
propriated by  parliament  to  particular  purposes,  and  now 
whoever  advances  money  for  the  public  service  trusts  to  the 
faith  of  parliament. 

That  according  to  the  tenor  of  Lord  Somers^s  argument 
(b)  in  the  Banker's  case,  though  a  petition  of  right  would  Ue^ 
yet  it  would  probably  produce  no  effect.  No  benefit  was 
^ver  derived  from  it  in  the  Bankers^  case ;  and  parliament 
was  afterwards  obliged  to  provide  a  particular  fund  towards 
the  payment  of  those  debts  (c).  Whether  however  this  al- 
teration 

(a)  Vid.  Watkins  v.  Tfrners,  pojt.  2  vol  231.       (b)  Vd.  11  State  Trials  159^ 

(c)  The  Stat   12  ^  13  IV.  .'?  c  12.  ^  15.  provides  thrit  in  lieu  of  the  annuitic^ 

l^aiited  to  the  bankers  and  ^\i  arrears,  the  hereditary  excise  shall,  after  *he  36 

peceynAer  1701.  be  charged  with  annual  sums  equal  to  an  interest  of  3/cr  ceitf. 

^11  redeemed  by  payment  of  one  moiety  of  the  principal  sums. 
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teration  in  the  mode  of  distributing  the  supplies  blad  made     t7B6* " 
any  difference  in  the  layir  upon  this  subject,  it  was  unneces-   ^^p-y— ^ 
sary  to  determine ;  at  any  rate,  if  there  were  a  recovery,     Mao- 
jigainst  the  crown,  application  must  be  made  to  parliament    »eat« 
and  it  woul4  come  under  the  hejid  of  supplies  for  the  year.        rixtDi. 

Bearcroft  and  Bower  shewed  caiise.  ma  no. 

They  allowed  that  a  person,  acting  in  a  public  situation 
under  government,  might  by  his  own  conduct  make  himself 

Eerson^ly  liable  for  contracts,  for  which,  from  the  nature  of 
is  office,  he  would  not  otherwise  be  answerable.  But  the 
plaintiff  should  make  put  a  very  strong  case,  in  order  to  in^ 
duce  the  court  to  believe  that  such  was  the  agreement.  As 
if  a  person  residing  2|t  a  distance  abroad,  absolutely  refused 
to  trea^  wjih  the  government,  but  chose  rather  t^j  rely  upon 
the  pergonal  security  of  the  Governor,  who  was  upon  the  spot, 
and  who  was  willing  to  treat  upon  those  conditions..  But, 
they  contended  in  this  case  that  the  defendant  had  acted 
avowedly  as  the  agent  of  government,  and  did  not  intend  to 
make  himself  personally  responsible. 

But,  considering  this  even  as  a  common  transaction  be- 
tween private  parties,  apart  from  public  considerations, 
which  would  weigh  in  this  case  ;  the  plain  question  would  be, 
to  whom  was  the  credit  given  \  It  appears  upon  the  face  of  it 
not  to  have  been  given  to  the  defendant.  The  goods  fur- 
nished were  not  for  his  use,  and  so  the  plaintiff  knew.  The 
defendant's  letter  to  the  plaintiff,  when  he  was  appointed  to 
the  post,  expressly  mei^tions  that  tlu?y  were  for  the  use  of  the 
crown.  The  orders  given  by  the  defendant  were  in  the  qua- 
lity of  governor,  and  therefore  the  plaintiff  must  be  taken  to 
have  contracted  with  government.  It  is  no  answer  to  say, 
that  the  bills  were  drawp  on  the  defendapt,  for  that  is  the 
common  course  of  business :  And  the  letter  from  iMathnvSy 
the  defendant's  secretary,  speaks  of  an  application  to  the  trea- 
sury, which  shews  that  it  could  not  be  considered  as  a  per. 
aonal  demand  on  the  defendant. 

Supposing  the  defendant  in  the  situation  of  a  private  stew- 
ard, if  it  be  notorious  that  the  orders  are  given  by  him  for  his 
employer,  and  that  he  acts  merely  in  the  capacity  of  an  agent, 
that  is  sufficient  to  shew  the  nature  of  the  transaction,  and  to 
whom  the  credit  has  really  been  given. 

In  ordinary'  dealings,  where  it  is  a  matter  of  doubt  to 
whom  the  credit  has  been  given,  the  question  has  frequently 
been  decided  by  having  recourse  to  the  creditor's  books,  or 
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17Y6.    by  producing  his  bills,  and  seeing  whom  he  himself  has  de** 

bited.  ^  In  this  instance  the  plaintiff  has  debited  govern. 

ment. 

^  ^.^        Another  circumstance  is  here  disclosed,  which  decides  as 

H/Ltoi.    ^  whom  the  plaintiff  gave  the  credit ;  for  he  first  applied  for 

HAND,      payment  to  tbe  Treasury,  and  on  their  refusal  had  recourse  to 

the  defendant,  which  manifesdy  proves  that  he  considered 

government  as  his  debtor. 

They  then  mentioned  the  case  of  General  Burgoyne^  againttl 
whom  a  bill  was  filed  in  Chancery  for  a  specific  performance 
o\  a  contract  for  the  supply  of  artillery  carriages  in  America^, 
Lord  Thurtow^  Chancellor,  said,  that  there  was  no  colour 
for  the  demand  as  against  the  defendant,  who  acted  only  as 
an  agent  for  government,  and  dismissed  the  bill  with  costs. 
His  lordship  also  made  the  same  observation  which  the  leanu 
ed  judge  made  in  this  cause,  that  the  plaintiff  had  his  reme- 
dy against  the  crown  by  petition  of  right. 

Ccwper^  LaWj  and  Jdamy  in  support  of  the  rule,  contended 
that  the  evidence  which  was  produced  at  the  trial  was  such  as 
ought  to  have  been  left  to  the  jury  to  determine,  whether  the 
defendant  had  not  made  hitti^elf personally  liable. 

In  general,  a  commanding  officer  is  not  answerable  fof* 
stores  and  other  articles  furnished  notoriously  for  the  use  of 
government,  but  there  is  no  doubt  that  he  may  become  so  by 
his  own  conduct.  Here  the  plaintiff  was  directed  by  the  de- 
fendant to  obey  the  orders  of  Lieutenant  Governor  Sinc/atr» 
Every  article  which  he  furnished  was  in  obedience  to  «S/n- 
clair^t  commands ;  and  Sinclair  himself  was  instructed  to 
draw  bills  for  the  payment  of  those  articles,  not  on  the  go- 
vernment, or  on  any  officii!  paymaster,  which  would  have 
afforded  a  strong  presi^mption  in  discharge  of  the  defend- 
ant's liability,  but  his  orders  were  to  draw  on  the  defendant 
.    himself. 

The  partial  payment,  which  was  afterwards  made,  was' 
under  the  special  directions  of  the  defendant,  who,  through- 
out the  whole  transaztfon,  exercised  his  own  discretion  as  to 
which  part  of  the  charges  should  be  allowed  or  rejected. 
The  defendant's  own  conduct  therefore  has  made  him  per- 
sonally  liable. 

Distance  of  place  and  situation  might  also  have  been  a  rea- 
son with  the  plaintiff  for  giving  the  defendant  personal  cre- 
dit; for  the  parties  being  removed  so  far  from  the  seat  of 
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S€ni0iieiit  at  hoqtu,  tiieire  wa»  no  onbev  person  to  whtHn  the 
DtifF  would  8o  naturally  lo^k  for  payment  a*  tbfi  defefklaikt 
iumself* 

The  production  of  the  Icttera  at  the  trial  was  an  additional 
reason  for  leaving  the  question  to  the  jury,  whose  province  it 
was  to  determine  the  import  of  thenu 

la  an  action  brought  against  General  Burgot^ne  to  tecovef 
I  sum  of  money  due  to  the  plaintiff  as  provost  marshal,  the 
defendant  having  promised  that  he  should  be  paid  at  the 
same  rate  as  the  provost  marshal  under  Cfineral  HatMi  bad 
been,  a  sinciilar  objection  to  the  present  vas  atartcd  on  the 
trial  by  JLee  agauist  the  legality  of  the  action,  but  Lord 
UamfeU  refused  to  non-suit  th/e  plaintiff;  upon  which  h9 
vent  into  his  case,  and  it  afterwards  appeared  in  the  coursii 
of  the  enquiry  that  the  plaintiff's  demand  hadbe«n  anJUsiied* 
From  this  it  is  evident  that  bis  lordsUp  bought  that  a  com- 
manding officer  might  make  himself  liable,  and  that  v  hether 
bo  had  or  not,  was  a  propeir  subject  for  the  enquiry  of  a  jury* 

Taking  this  to  be  the  case  of  a  factor  residing  abroad,  who 
transacts  business  for  his  principal  in  England ;.  if  the  former 
had  UQdertaken  in  this  saioe  manner  that  thti  di^fendant  has 
done  in  this  ca^e,  he  woidd  have  made  himself  personally  Ua^ 
b|^,  since  they  may  both  be  boijuad- 

Supposing  that  the  articUa  furnished  were  £or  the  usft  of 
government,  that  will  not  vary  the  question.  A  master  of  a 
ship  who  contracts  for  necessaries  for  the  use  of  the  dup  is 
person^ly  liable,  though  he  be  known  at  the  time  not  to 
be  the  owner  {pi).  At  all  events,  if  tbexe  be  any  difference 
between  this  case  and  that  of  agent  and  principal  ta  «  hich  the . 
present  is  likened,  yet,  every  agent  who  personally  undertakes 
c^not  dispute  his  liabili^* 

The  whole  question  tbexefore  should  have  been  left  to  the 
jury,  whuse  conduct  proved  that  they  entertained  doubts 
upon  it,  till  they  were  informed  that  the  plaintiff  had  his  re* 
nwdy  against  the  crovn*. 

But  if  ther^e  be  no  reniedy  in  thefornt  of  a  petition  of 
right  against  the  crown,  on  account  of  the  appnopriation  of 
tjbe  supplies  siqqe^he.  reyolutipn^  and.  the  public  is  to.be  con- 
sidered as  the  >real  debtor,  then  there  was  no  other  person^ 
against  "whom  this  dei^and  could  so  properly  be  urged,  as 

against 
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Against  the  defendant,  who  represented  and  acted  as  ostensi^ 
bfe  agent  for  the  public  in  this  transaction. 

Lord  Mansfield,  Ch.  J* 

The  only  question  before  the  court  is,  whether  the  defencU 
ant  be  liable  or  not  in  this  action  f  If  he  be,  the  plaintiff  mxisi 
recover ;  if  not,  no  consideration  respecting  the  plaintiflT'^ 
remedy  against  any  other  party  can  induce  the  court  to 
make  him  so. 

There  is  no  colour  to  say  that  he  is  liable  in  his  charactex' 
of  commander  in  chief. 

In  a  late  case  which  was  tried  before  me,  where  one  Savage 
brought  an  action  against  Lord  Norths  as  first  lord  of  the 
treasury^  in  order  that  he  might  be  reimbursed  the  expences 
which  he  had  incurred  in  raising  a  regiment  for  the  service 
of  government,  I  held  that  the  action  did  not  lie. 

So  in  another  case  of  Latter loh  against  HaUty^  which  wa^ 
an  action  brought  against  the  defendant,  who  was  a  eomoiis- 
sary,  for  the  supply  of  forage  for  the  army,  and  by  whom  th«i 
plamtiff  had  been  employed  in  that  service,  the  commissary 
was  held  not  liable. 

In  the  present  case  it  was  notorious  that  the  defendant  did 
not  per^onallff  contract ;  the  plaintiff  knew,  at  the  time  that  he 
furnished  the  stores,  that  they  were  for  the  use  of  govcrn- 
tnent;  and  he  afterwards  made  government  debtor  in  his 
biUs. 

^  But  it  has  been  urged  that  the  defendant  inade  himself 
liable  after  the  debt  was  contracted.  In  my  opihion  there  is 
no  ground  for  such  ati  argument:  The  evidence  does  not 
warrant  it. 

Then  it  was  objected^  that  whether  the  defendant  had  madei 
himself  liable  or  not  was  a  question  which  Ought  to  havc^ 
been  left  to  the  jury  to  decide.  But  there  was  no  evidence 
which  was  proper  for  their  consideration ;  fo^  the  evidenced 
consisting  altogether  of  written  documents  add  letters  which 
were  not  denied,  the  import  of  them  was  niatter  of  law  aud 
not  of  fact.  Therefore  I  am  of  opinion  that  the  verdict 
should  stand. 

WiLLEs,  J.  I  think,  under  all  the  cir^unistances  of  the 
present  case,  that  the  defendant  is  not  personally  liable.  Th^ 
goods  were  furnished  for  the  use  of  crowh;    government 
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was  made  debtor  ;  and  all  the  letters  speak  of  the  transact^     1786. 
on  as  having  been  considered  in  that  light.     Then  if  the  de-    V.^..^— i 
fendant  were  liable,  his  person  and  property  would  be  sub- Macb eat i 
jcct  to  an  execution,  and  he  must  afterwards  apply  to  go-     ogamtt^ 
verament  for  a  reimbursement,  which  would  be  no  satisfac-      manik 
tion  to  him  for  the  inconvenience  he  had  been  put  to* 

The  letter  from  the  defendant's  secretary  shews  that  what 
he  did  was  under  the  direction  of  government,  and  that  the 
iiind,  out  of  which  the  plaintiif  was  to  be  paid,  was  the  trea*>  , 
sury.  And  though  I  consider  the  faith  of  government  as 
pledged  for  the  acts  of  the  defendant,  yet  I  cannot  consider 
hhn  as  personally  answerable* 

As  to  the  objection  that  this  should  have  been  left  to  the 
jury,  it  is  decisive  that  this  question  comes  before  the  Court 
on  a  motion  to  set  aside  the  verdict^  and  not  a  nonsuits  There 
was  no  other  evidence  but  letters,  which  were  before  the  ju-* 
ry,  and  the  judge  had  a  right  to  give  his  opinion  upon  them* 
The  construction  of  deeds  is  a  matter  of  law,  but  that  of 
letters  is  proper  for  the  consideration  of  the  jury. 
^  AsHHURST,  J.  In  great  questions  of  policy  we  cannot  ar- 
gue from  the  nature  of  private  agreements*  But  even  in 
diese  cases  the  question  must  be,  what  was  the'  meaning  of 
the  parties  at  the  time  of  entering  into  the  contract  ? 

A  person  acting  in  the  capacity  of  an  agent  may  undoubt- 
edly contract  in  such  a  manner  as  to  make  himself  personally 
liable  ;  and  that  brings  it  to  the  true  question  here,  namely, 
whether,  from  any  thing  that  passed  between  the  parties  at 
the  time,  it  was  understood  by  them  that  the  plaintiff  was  to 
rely  upon  the  personal  security  of  the  defendant  ?  But  no- 
thing appears  from' the  evidence  in  this  case  to  warrant  such 
a  conclusion.  Government  was  made  debtor  ;  and  it  is  evi« 
dent  that  the  plaintiff  looked  to  them  for  payment :  for  he 
first  made  application  to  the  treasury,  and  his  demand  against 
Ae  defendant  was  only  an  after-thought,  when  he  found  he 
could  not  obtain  the  money  in  any  other  way.  Then  it  seems 
to  me  that  there  is  nothing  in  this  transaction  so  fix  the  de- 
fendant or  to  shew  that  the  plaintiff  considered  him  as  his 
debtor  at  the  time  that  the  credit  was  given» 

Great  inconveniencies  would  result  from  considering  a  go- 
vernor or  commander  as  personally  responsible  in  such  cas^s 
as  the  present.    For  no  man  wotild  accept  pf  any  office  of 

Vol.  I.  B  b  trust 
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1786.     trust  under  government  upon  9iich  conditions*     And  indeed 

^•y — f    it  has  frequently  been  determined  that  no  individual  is  an- 

Macbi\  iH  swerable  for  anj  engagements  which  he  enters  into  on  their 

MAND.'        There  is  no  doubt  but  the  crown  will  do  ample  justice  to 
the  plaintiff's  demands  if  they  be  well  founded* 

BuLLER,  J.  I  do  not  iigree  with  my  brother  Willes  as  to 
the  construction  of  letters.  If  they  be  written  in  so  dubioue 
a  manner,  as  to  be  capable  of  different  constructions,  and 
can  be  explained  by  other  transactions,  the  whole  evidence 
must  be  left  to  the  jury  to  decide  upon  ;  for  they  are  to  judge 
of  the  truth  or  falsehood  of  such  collateral  facts  which  may 
vary  the  sense  of  the  letters  themselves  :  but  if  they  be  not 
explained  by  any  other  circumstances,  then,  like  deeds  or 
other  written  agreements,  the  construction  of  them  is  a  mer^ 
matter  of  law. 

In  what  character  then,  s^s  appears  from  these  documents^ 
did  the  defendant  act  throughout  this  business  i  It  is  true 
that  he  gave  the  orders  to  Sinclair^  and  that  every  thing 
which  the  plaintiff  did  wars  pursuant  to  directions  from  the 
latter,  whom  he  was  instructed  to  obey  ;  but  these  orders 
did  not  flow  from  the  defendant  in  his  own  personal  ch^ac- 
ter,  but  as  governor  and  agent  for  the  public  ;  and  so  the 
plaintiff  himself  considered  it*  And  in  any  case  where  a 
man  acts  as  agent  for  the  public,  and  treats  in  that  ciipacityy 
there  is  no  pretence  to  say  that  he  is  personally  liable* 

Rule  discharged  Ca)« 

(a)  Utmin  t.  WokeUy^  potU  674.  S.  P. 


Wedneiday.  SPROAT  agcinst  MATTHEWS. 

May  10th. 

UPON  shewing  cause  why  the  nonsuit  entered  in  tlas 
case  should  not  be  set  aside  and  a  new  trial  granted, 
changc*^as  the  facts  as  they  appeared  by  the  report  were  as  follows  : 
diawnupon  This  was  an  action  by  an  indorsee  of  a  bitt  of  excbaage 
A,  residing  s^inst  the  acceptor.     The  bill  was  drawn  oa  the  defeudaiftti 

a  consignor  MKl 

of  goods  liv- 
ing abroad  ;  and  on  its  being  presented  for  accqiunce^  A.  said*  he  could  nol  tbfn  SQOfM^ 
becan&e  he  did  not  know  wherher  the  ship  would  arrive  at  Lwdon  or  Brutol.  £>  the  holdei' 
of  the  bill  agreed  to  leave  it  f  jr  some  time,  reserving  the  liberty  of  protesting  it  for  tion-ac- 
ceptance  irjn  that  day,  in  ca^e  A  did  not  accept :  On  a  second  application  A.  said,  the  bill 
would  be  paid  even  if  the  ship  vtere  lost :  This  is  only  a  conditional  acceptance,  depending  on 
two  events,  of  the  ship's  atriving  at  LomUn,  or  beK*g  lost.  And  3.  having  the  liberty  of 
refusing  such  conditional  acceptance  precludes  hi nr^self  from  recovering  against  A.  by  after* 
wards  oting  tv  e  bill  f  jr  non-acceptance.  Whether  a  conditional  or  an^bsolute  acceptance^. 
is  a  queetion  ^  lav). 
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and  was  made  payable  forty  days  after  sight  to  one  Lenox  or  1786. 
order.  AHerij  the  plaintiff's  clerk,  swore  that  on  the  24th  of 
ScpUmber  1785  he  presented  the  bill  to  the  defendant,  who 
lired  in  London  for  acceptance,  who  told  him  ^^  th4t  the 
*'  drawer  had  consigned  a  ship  and  cargo  to  him  and  another 
<*  person  at  Bristol^  but  as  he  could  not  then  tell  whether  the 
^  ship  would  arrive  at  London  or  Bristol^  he  could  not  ac- 
^cept  at  that  time  ;''  upon  which  Alien  said  that  he  would 
lesfe  the  bill  upon  this  condition,  that  in  the  event  of  the 
defendant's  not  accepting  it  from  the  day  when  it  was  pre. 
seated,  he  should  be  at  liberty  to  note  it  for  non-acceptance 
as  from  that  time.  To  this  the  defendant  assented,  and  the 
bill  was  accordingly  left  at  his  house  till  the  8th  of  October^ 
mhtn  Alien  called  again,  in  company  with  the.  plaintiff,  to 
know  whether  the  defendant  would  accept  the  bill  or  not, 
who  on  being  pressed  to  accept  said  ^^  the  bill  was  a  good 
**  one,  and  that  it  would  be  paid^  even  if  the  ship  were  last*^ 
Allen  immediately  upon  this  carried  the  bill  to  a  notary  pub- 
lic, and  had  it  noted  for  non<^acceptance  from  the  time  when 
it  was  first  left  with  the  defendant.  The  ship  afterwards  ar- 
med safe  at  the  port  of  London^  and  the  cargo  was  disposed 
of  by  the  defendant. 

Bttil£R,  J.  who  tried  this  cause  at  the  last  Sittings  at 
Gmldkaliy  being  of  opinion  that  this  amounted  only  to  a  con^ 
£tional acceptance^  which  the  plaintiff  was  at  liberty  to  refuse 
or  not  as  he  chose,  and  that  his  noting  the  bill  immediately 
after  the  second  conversation  shewed  that  he  was  not  satis- 
fied with  such  conditional  acceptance,  nonsuited  the  plaintiff. 

This  niotion  had  been  made  on  two  grounds  : 

1st,  That  this  must  be  considered  as  an  absolute  acceptance. 

2dly,  Thai  even  if  it  were  a  conditional  one,  it  should  have 
been  left  to  the  jury  to  consider  whether  the  plaintiff  had 
precluded  himself  by  his  subsequent  conduct  from  recover- 
mg  against  the  acceptor. 

Wiiton  and  Baldwin^  against  the  rule  contended  that  this 
was  only  a  conditional  acceptance ;  and  it  was  clear  that  it 
was  so  understood  by  the  parties  at  the  time  ;  for,  if  the 
plaintiff  had  considered  it  as  an  absolute  acceptance,  he 
Would  not  have  protested  it  immediately  for  non-acceptance. 
No  person  could  explain  the  conversation  which  took  place 
between  the  parties  so  well  as  themselves  ;  and  the  acts  of 
the  plaintiff  proved  what  impression  it  made  on  him.  After 
fte  plaintiff  bad  protested  the  bill  for  non-acceptance  he 
flight  not  to  be  permitted  to  <y  he  was  satisfied  with  the  ac- 
ceptance :  It  b  conclusive  against  bim.    For  by  noting  the 
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1786.     bill  for  non-acceptance  he  gave  up  the  defendant  altogether. 
^**"v*^    Then  it  ought  not  to  have  been  left  to  the  jury  to  consider 
S»aoAT    whether  the  parties  had  misunderstood  the  conversation, 
mIT/         Erskine  SLud  Wood^  contra,  insisted  that  the  second  con ver- 
THEwa.    ^tion  alone  amounted  to  an  alisolute  acceptance  ;  if  so,  no- 
thing which  the  plaintiff  did  could  b*  a  waver  of  it.     The 
words  "  even  if  the  if  hip  were  iosf^  can  only  admit  of  one 
gp-ammatical  construction.     It  is  taken  for  granted  that  the 
hill  would  be  paid  if  the  ship  arrived  safe  ;  and  these  word» 
import  that  it  would  be  paid  at  all  events,  whether  the  ship 
were  lost  or  not. 

Then  taking  the  second  conversation  as  explanatory  of  the 
first,  it  proved  that  the  defendant  only  doubted  at  first  on  the 
event  of  the  ship's  arrival  at  London  ;  but  that  doubt  was 
put  out  of  the  question  by  the  subsequent  conversation, 
when  he  said  he  would  accept  at  any  rate,  even  if  the  ship 
were  lost  ;  that  is,  even  if  that  event  should  take  place 
which  he  apprehended  and  doubted  at  first. 

But  supposing  the  acceptance  to  be  conditional^  the  event, 
on  which  the  defendant  was  to  accept,  having  happened  by 
the  arrival  of  the  ship  at  London,  the  only  point  to  be  con. 
sidered  was,  whether  the  plaintiff  had  precluded  himself  by 
his  subsequent  conduct  in  noting  the  bill  from  having  re- 
course to  the  defendant,  this  mi^t  be  reconciled,  from  con- 
sidering the  purport  of  the  bill,  which  was  payable  40  days 
after  sight,  'I'he  noting  of  the  bill  was  not  for  the  purpose  of 
protesting  it  fdr  non-acceptance,  but.  only  in  order  to  ascer- 
tain the  time  when  it  was  presented  tor  acceptance.  At  ail 
events,  if  there  were  any  ambiguity  in  the  transaction,  either 
respecting  the  acceptance,  or  the  waver  of  it,  it  should  have 
been  left  to  the  jury  to  consider  whether,  under  all  the  cir- 
cumstances, the  plaintiff  had  precluded  himself  from  reco- 
vering on  this  acceptance. 

Lord  Mansfield,  Ch.  J.  was  absent  on  this  day,  and  con- 
'    tinued  absent  during  the  rest  of  the  term. 

WiLLES,  J.  Whether  this  nonsuit  was  right  or  not  de- 
pends on  two  questions  ; 

1st,  Whether  this  was  an  absolute,  or  a  conditional  accep- 
tance f  In  determining  which  we  must  consider  the  two 
conversations  between  Allen  and  the  defendant  together. 
When  the  bill  was  first  presented  to  the  defendant  for  accep- 
tance, h%  said  he  could  not  accept  at  that  time,  because  he 
did  not  know  whether  the  ship  would  come  to. London  or  not« 

The 
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The  reason  of  this  answer  is  obvious,  because  if  the  ship  ar-  1786. 
rived  at  Bristol^  she  was  consigned  to  another  person.  Then 
in  a  subsequent  conversation  he  said  ^^  the  bill  will  be  paid, 
"  even  if  the  ship  be  lost,"  So  that  he  accepted  on  two 
conditions  ;  namely,  the  one^  if  the  ship  came  to  London^  in 
which  case  he  would  bl  enabled  to  pay  himself  with  the  pro- 
fits of  the  cargo  ;  the  other,  in  case  the  ship  was  lost,  when 
he  would  have  wherewithal  to  satisfy  the  bill,  he  having  a 
policy  of  insurance  on  the  ship  in  his  hands  :  but  he  did  not^ 
accept  in  the  third  instance,  which  was  in  the  event  of  the 
ship's  going  to  Bristol. 

The  Court  has  not  of  late  been  very  nice  with  regard  to 
what  shall  be  construed  to  be  an  acceptance.  For  though 
formerly  it  was  held  necessary  that  an  acceptance  should  be 
in  writing,  yet  of  late  years  a  parol  acceptance  has  been 
deemed  sufficient.  And  indeed  at  present  almost  any  thing 
amounts  to  an  acceptance.  Therefore  if  there  were  a  doubt 
whether  this  was  a  conditional  or  an  absolute  acceptance,  or 
whether  (admitting  it  to  be  a  conditional  one  only)  the  party 
had  precluded  himself  by  his  subsequent  conduct,  the  whole 
of  the  facts  should  have  been  left  to  the  jury.  So  that  I  am 
of  opinion  that  the  nonsuit  ought  to  be  set  aside. 

AsuHURST,  J.  I  do  not  concur  with  my  brother  Wilks^ 
that  this  nonsuit  ought  to  be  set  aside.  In  the  case  of  a 
written  acceptance,  the  acceptance  speaks  for  itself.  But 
this  being  a  parol  acceptance,  the  conduct  of  the  plaintiff  is 
decisive  against  him.  And  the  evidentiq  rei  shews  that  he 
pat  the  right  construction  on  this  transaction  by  procu- 
ring the  bill  to  be  noted.  On  the  first  conversation  the  de- 
fendant expressed  a  doubt  whether  the  ship  would  come  to 
London  or  to  Bristol ;  if  to  London^  he  would  have  had  ef- 
fects in  his  hands  to  indemnify  himself,  because  the  cargo 
was  consigned  to  him  ;  if  to  Bristol^  it  was  consigned  to 
another  person.  Then  it  was  agreed  between  the  parties 
diat  the  bill  should  be  left  with  the  defendant,  with  liberty 
to  the  plaintiff  to  note  it  as  from  the  first  tender  of  the  bill, 
in  case  the  defendant  should  not  eventually  accept.  On 
the  second  conversation,  the  defendant  is  represented  to 
have  said  ^^  the  bill  will  be  paid,  even  if  the  ship  be  lost.'* 
The  witness  might  have  varied  this  phrase.  But  at  all 
events  this  only  amounted  to  a  conditional  acceptance,  in 
case  the  ship  arrived  sit  London^  or  was  lost ;  which  the 
plaintiff  afterwards  waved.  If  the  party  had  conceived  it 
to  be  an  acceptance,  he  should  have  required  that  to  be  sig- 
nified 
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nified  on  the  bill  itself.  Then  it  was  said  that  the  reason  why 
the  bill  was  noted  was  to  mark  the  time  from  which  it  wa« 
to  be  considered  as  accepted  ;  but  that  might  have  been 
better  effected  on  the  bill,  by  accepting  it  as  from  that  day. 
Then  it  is  manifest  that  the  parties  understood  at  the  time 
that  the  matter  was  left  unconcluded.  *  If  so,  th«  plaintiff  ia 
absolutely  bound  by  his  subsequent  act  ;  for  be  protested  the 
bill  for  non-acceptance  ;  therefore  there  could  be  nothing  to 
leave  to  a  jury, 

BuLLER,  J.  We  are  now  to  determine  on  a  point  of  law, 
which  is  decisive  that  this  question  ought  not  to  have  been 
left  to  the  jury.  Whatever  may  have  been  the  doubts  for- 
merly of  what  amounted  to  an  acce;>tancc;,  I  conceive  it  is 
the  sole  province  of  the  Court  to  decide  whether  this  is  an 
absolute  or  a  conditional  acceptance.  This  case  was  pro* 
ved  by  one  witness  on  the  part  of  the  plaintiff  ;  the  defend- 
ant's counsel  admitted  this  evidence  to  be  true,  hut  insisted 
that  upon  that  evidence  the  defendant  was  not  liable  in  point 
of  law^  Then  there  was  nothmg  to  be  left  to  the  jury.  If 
the  defendant  had  objected  at  the  trial  that  the  plaintiflF's 
witness  might  be  mistaken  in  his  ex[;ressions,  that  might 
properly  have  been  left  to  the  jury,  who  are  to  decide  oni  the 
creditor  accuracy  of  a  witness,  rhen  supposing  these  facts 
had  been  stated  on  a  special  verdict,  the  Court  would  have 
been  bound  to  determine  whether  this,  in  point  of  law, 
was  an  acceptance  or  not.  And  this  brings  it  to  the  true 
question  before  us,  namely,  whether  this  is  a  conditional  or 
an  absolute  Jicceptance.  There  is  no  ground  for  saying  it 
was  an  absolute  one.  It  was  not  thought  of  at  the  tibial  ; 
and  the  words  of  the  defendant  preclude  every  idea  of  it. 
Taking  both  the  conversations  together,  it  is  decisive  againec 
the  plaintiff.  At  the  first  conversation  the  defendant  said, 
I  do  not  know  whether  the  ship  will  come  to  London^  and 
therefore  I  cannot  accept  at  present.  At  that  time  then  he 
only  intended  to  accept  in  the  event  of  the  ship^s  coming  to 
London  ;  at  the  second  he  said,  "  the  bill  will  be  paid  even 
**  if  the  ship  be  lost :''  both  the  conversations  therefore  am- 
ount to  this,  that  there  were  two  events  in  which  the  bill 
would  be  paid,  the  one,  if  the  ship  came  to  London^  the  other, 
if  she  were  lost.  It  is  evident  from  what  passed  that  the  de- 
fendant did  not  intend  to  accept,  unless  he  had  wherewithal 
in  his  hands  to  reimburse  himself.  If  the  ship  came  to 
London,,  he  had  the  disposal  of  the  cargo  ;  if  ^be  #ere  lost, 
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kc  was  in  possessicm  of  the  policy.  This  therefore  was  a  ir86. 
condiuQual  acceptance  ;  and  in  these  cases  the  holder  may  ^.--y--^ 
choose  whether  he  will  be  satisfied  with  it  or  not :  but  here  Sfeoat 
the  plaintiff  has  waved  it  by  protesting  the  bill  for  non-ac-  S"*^ 
ceptance.  And  his  reason  fop  noting  it  for  non-acceptance, 
SB  from  the  first  day,  Vas  that  he  might  proceed  against  the 
drawer  for  interest  for  a  longer  time. 

Rule  discharged. 


BORMAN  against  BELLAMY.  Z^'A 

ON  shewing  cause  against  a  rule  to  set  aside  the  proceed*  Proceedings 
ings  in  this  cause  for  irregularity,  it  appeared  that  the  J*^**^*^^* 
defendant  had  been  served  with  a  biil  of  Middlesex  in  the  City  j^ju  ^^^j^ 
of  London.  ^  dietex  was 

It  was  contended  by  the  counsel  against  the  rule,  that  as  served  in  the 
this  writ  was  only  for  the  purpose  of  bringing  the  defendant  ^  **^  '^'*' 
into  court,  it  was  immaterial  in  What  place  it  was  served* 
And  that  this  Court  had  refused  in  several  instances  to  set 
aside  the  proceedings  on  this  ground. 

BuLLER,  J.  The  cases  mentioned  at  the  bar  are  where  ^ 
latitat  has  been  served  in  the  wrong  county.  There  the  writ 
is  the  same,  and  it  makes  little  difi'erence  whether  served  in 
one  or  the  other  county.  But  there  is  no  instance  in  which 
this  Court  has  not  determined  that  the  service  of  a  bill  of 
Middlesex  in  London  is  irregular,  except  where  there  has  been 
SQtne  dispute  about  the  limits  of  the  city  of  London* 

Baldwin^  for  the  piaintiff. 

Woodj  for  the  defendant.  (a)  Rule  absolute, 

(a)  TiV/c  Dw^.  369. 


Friday, 

C AZ ALET  and  Others  against  ST.  BARBE.  Mi^y  12th. 

THIS  was  an  action  on  a  policy  of  insurance  upon  the^^"*"®^ 
ship  Friendship  from  Wyberg,  to  Lynn,  subscribed  by^^j?^^^"^ 
the  defendant  for  the  sum  of  100/.  at  2  guineas  ^r  cent.  bandon;  nn- 

The  defendant  pleaded  a  tender  of  48/.  which  sum  was  lest  st  some 
paid  into  court.  P^^  «>{" '*^« 

rp,     voyage  there 
^  "®  has  been  a 
total  loss. 

And  where  the  jury  have  foimd  only  an  average  loss  occasioned  by  the  perils  of  the  sea,  the 

court  are  precluded  from  saying  there  has  been  a  total  loss'. 
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1786.        The  cause  came  on  to  be  tried  at  the  Sittings  after  Hilary 
v-*v— '    term   1786,  l?eforc  Buller  Justice,  when  the  following  case 
Cazalbt  was  reserved  for  the  opinion  of  the  Court, 
g  <V»»«*        That  the   defendant  under-wrote  the  policy,  as  stated  in 
*  the  declaration. 

That  the  damages  sustained  by  the  ship  in  the  voyage  in- 
sured  do  not  exceed  48/.  per  cent,  which  sum  the  defendant 
hath  paid  into  court,  upon  pleading  in  this  action. 

That  when  the  ship  arrived  at  the  port  of  Lynn  she  was 
not  worth  repairing. 

The  question  for  the  opinion  of  the  Court  is,  Whether 
the  plaintiffs  have  a  right  to  abandon  ?  If  the  Court  shall  be 
of  opinion  that  the  plaintiffs  have  a  right  to  abandon,  then  a 
verdict  to  be  entered  for  the  plaintiffs,  damages  52/.  and  costs 
40*. :  but  if  the  Court  shall  be  of  opinion  that  they  have 
not  a  right  to  abandon,  then  a  verdict  to  be  entered  for  the 
defendant. 

S*  Heywood^  for  the  plaintiff,  made  two  points* 

1st,  That  though  a  ship  has  gained  her  destined  port,  yet, 
if  upon  her  arrival,  she  is  so  much  damaged  as  to  be  ui)fit 
for  future  service,  and  not  worth  repairing,  the  insured  may 
abandon,  as  in  case  of  a  total  loss. 

2dly,  Under  the  circumstances  of  this  case  the  plaintiffs 
had  a  right  to  abandon  as  for  a  total  loss. 

1st,  Total  loss  is  a  technical  expression.  The  risk  insured 
against  is  of  two  kinds,  on  the  ship,  and  on  the  voyage. 
There  may  be  a  total  loss  without  an  absolute  annihilation 
of  the  ship ;  as  if  the  owner  be  deprived  of  the  subject  mat- 
ter, or  it  be  rendered  useless  to  him  ;  the  one  happens  in  the 
case  of  capture,  or  detainment  by  foreign  princes ;  the  other 
in  such  instances  as  the  present. 

At  the  time  this  vessel  arrived  at  Lynn^  she  was  entirely 
useless  to  the  owners,  and  was  to  all  intents  and  purposes  a 
total  loss,  though  the  planks  remained  together.  Wherever 
a  vessel  arrives  with  her  death's  wound,  it  is  a  total  loss 
within  the  policy,  as  much  as  if  she  had  actually  been  de- « 
stroyed.  She  is  no  longer  considered  to  exist.  In  a  case  of 
Bond  and  Hunter^  tried  before  Lord  Mansfield  at  Guildhallf 
17Bl^  where  a  ship  was  insured  on  her  outward  and  homc- 
,  ward  bound  voyage  to  ^uebec^  and  back  again ;  when  the 
ship  arrived  at  ^ebec^  she  was  in  so  bad  a  condition  that 
she  was  instantly  condemned  as  unfit  for  future  service. 
The  insured  sued  the  under-writer  on  the  homeward  bound 

voyage i 
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voyage ;  Lord  Mamfield  was  of  opinion,  that  the  ship  having     1786. 
arrivt'd  with  her  death's  wound  in  her,  the  homeward  bound    ^-^^yr-^ 
policy  had  never  attached,  any  more  than  if  she  had  been  lost  Cazalbt 
in  the  outward  bound  voyage,  ^  St^'^b'"^  ^ 

It  is  not  the  bare  existence  of  the  ship  and  cargo  which  is 
the  object  of  the  insurance ;  biit  if  any  thing  has  happened 
daring  the  voyage,  by  which  the  ship  is  totally  disabled  and 
rendered  useless  to  the  owner,  her  arrival  at  the  port  of  des- 
dnation  will  not  discharge  the  under-writer,  who  warrants 
her  to  be  moored  in  safety  twenty-four  hours ;  for  the  damage 
has  happened  before  that  time,  Fitzgetald  v.  Pole^  5  Brown^s 
Jp.  131i  Jenkins  v,  Mackenzie^  Ibid^  141.  (a) 

The  insurance  being  both  upon  the  ship  and  the  voyage^ 
thou^  the  latter  be.  completed,  yet  the  insurer  may  still  be 
liable ;  as  was  held  by  Lord  Mansfield  in  the  case  of  Rox^ 

htrgh  V.  -^ ,  AUch.  23  Geo.  3.  Hussey  and  Hnvitt  (b)y 

decided  the  same  point.  So  if  the  voyage  be  lost^  though 
the  ship  return  into  the  possession  of  the  owner^  and  is  by 
him  taken  to  pieces^  Arnold  and  Godin  (c). 

By  the  mercantile  law  of  France^  if,  when  a  ship  insured, 
irrivcs  at  her  port,  she  is  found  unfit  ifor  any  future  voyage, 
and  not  worth  repairing,  it  is  considered  as  a  total  loss.  2 
Emerigond^  181.  501. 

If  the  ship  had  been  sunk  within  a  Small  distance  of  the 
harbour  of  Lynn^  it  would  undoubtedly  have  been  a  total  loss: 
then  the  insured  ought  not  to  be  in  a  worse  condition,  from 
the  circumstance  of  having  done  all  in  their  power  to  encreasc 
the  salvage  of  the  under-writer,  by  bringing  the  vessel  at  some, 
hazard  and  trouble  into  port,  than  they  would  haVe  been  if 
they  had  deserted  the  ship,  and  she  had  actually  been  lost^  It 
vould  be  a  discouragement  to  owners  in  cases  of  any  danger 
to  endeavour  to  preserve  the  ship. 

2dly,  Under  the  circumstances  l^erc  stated  the  insured  had 
^  right  to  abandon,  and  if  the  Court  are  of  that  opinion  in 
point  ©f  law  they  will  not  consider  themselves  precluded  by 
the  finding  of  the  jury,  that  the  damage  sustained  was  only 
^U percent.     He  then  cited  2  Valim  It 5, 

Baldwin^  contra^  was  stopped  by  the  Courts 

WiLtES,  J,  The  question  is  whether  under  these  circum- 
stances the  plaintiff  had  a  right  to  abandon ;  or,  in  other  words, 
whether  the  plaintiff  can  turn  a  partial  into  a  total  Ibss  ? 

Vol.  L  C  c  The 

(a)  ndt  Com  and  «ii<Mh«ar  v.  Witber9^  3  Bvn*  6^.  (5)  Bumet  Jbe^ 

Ifcrc.  4tli  afit.  29»  (c)  Bwvtdt  liCic  Meft^  4iai  e«t.  3J1. 
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178(i.        The  finding  of  the  jury  iti  this  case  determines  the  que^* 

^Hx-y^mj    tion,  because  it  is  expressly  found  that  the  damage  did  not 

Cazalet  exceed  48/.  per  cmu      The  case  then  states  that  the  ship  was 

fli'fliwr     j^Qj  worth  repairing,  but  no  mention  is  made  of  what  was  her 

**^"*'real  worth;   so  that  the  remaining  materials  of  the  ship,  if 

sold,  may  make  up  the  difference  between  48/.  and  100/.  pet 

cent.     There  has  been  no  loss  either  of  the  ship,  or  of  the 

voyage  ;  but,  being  an  old  ship,  she  suffered  so  much  that  she 

was  not  worth  repairing.     I  cannot  now  determitoe  that  there 

'     has  been  a  total  loss,  when  the  jury  have  already  said  that 

there  was  only  a  loss  of  48/.  per  cent. 

As  to  the  case  of  Bond  and  Hunter^  this  question  never  oc» 
curred  in  it.  The  action  was  brought  upon  the  homeward* 
bound  policy.  It  was  sufficient  to  say  that  that  policy  had 
never  attached,  for  the  ship  had  received  her  dcath^s  wound 
in  her  outward  bound  voyage. 

In  th^  case  of  Milis  and  Fletcher^  a  total  end  was  put  to  th^ 
voyage.  In  the  other  cases,'  the  question  arose  upon  losses 
which  had  happened  during  the  several  voyages :  here  the 
voyage  has  been  performed,  and  the  ship  is  arrived  ;  and  af- 
,  ter  the  jury  had  found  that  the  damage  sustained  did  not 
amount  to  more  than  48/.  per  cent*  the  Court  are  prechided 
from  saying  it  was  a  total  loss. 

AsHfltJRsT,  J.  The  facts  found  in  this  case  prechidc  anr 
question,  Whether  this  can  be  construed  to  be  a  total  loss,  ft 
the  insurers  should  be  held  liable  here,  it  would  be  makiisrg 
them  insure  the  goodness  of  the  ship  ;  and  if  the  owners  caii 
recover  as  for  a  total  loss  in  this  case,  they  might  equally  h»v^ 
recovered  on  account  of  the  bad  condition  of  the  vessel,  thdugh 
she  had  not  received  much  damage  at  sea. 

It  is  not  stated  that  this  ship  received  her  death's  woand 
in  the  course  of  her  voyage.  When  she  came  into  port  it 
was  found  that  she  was  not  worth  repairing  ;  but  non  constat 
that  if  she  had  not  received  any  damage  during  her  voyage, 
she  would  have  been  worth  repairing.  And  though  the  ve^ 
^  sel  was  not  in  a  sound  state,  yet  she  had  arrived  in  safety 

twenty-four  hours ;  and  the  jury  having  exactly  defined  whtft 
degree  of  damage  she  had  sustained,  we  cannot  say  that  the 
plaintiffs  ought  to  recover  any  more# 

B01LSR,  |. 
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BvLLBK^  J.     Nothing  cao  be  better  established  th^n  that     1786. 
the  owner  of  a  ship  can  only  abandon  in  the  case  of  a  total    ^"v*"^ 
loss.     The  cases   which   have  been  cited   went   upon  that '^Caja. let 
ground.     In  the  case  of  Jenkins  and  Mackenzie^  though  the  -  ^"»*' 
f hip  was  brought  into  port,  yet  the  capture,  as  between  the 
assurer  and  the  assured,  was  a  total  loss. 

But  there  is  no  instance  where  the  owner  can  abandon,  un* 
less  at  some  period  or  .other  of  the  voyage  there  has  been  a  to- 
tal loss*  No  such  event  has  happened  here  :  for  the  jury 
have  expressly  found  that  the  loss  amounted  only  to  48A  per 

£ven  allowing  total  loss  to  be  a  technical  expression,  yet 
the  manner  in  which  the  plaintifT'^  counsel  have  stated  it  is 
lather  too  broad.  It  has  been  .said,  that  the  insiirance  mu(*t 
be  taken  to  be  on  the  ship  as  well  as  on  the  voyage  ;  but  the 
true  way  of  considering  it  is  this.  It  is  an  insurance  on  the 
$lup  for  the  voyage.  If  either  the  ship  or  the  voyage  be  lost^ 
that  is  a  total  loss ;  but  here  neither  is  lost. 

7he  case  of  Hamilton  and  Mendez  (a)  is  decisive* 

Judgment  for  defendant* 

^4i)  2  Burr,  1211.  and  Vid,  Furnca^x  ▼.  BradUjy  M  20  G$o,  3.  <Par^  on  Jntur-. 
fHCe,  2d  fd,  tit,  Abat^dofnnunt^ 


ROBERTSON  against  DOUGLAS.  ^Jta^'h, 

THIS  was  a  rule  to  shew  cause  whythe  proc€>ediags  should  The  dcclatat 
not  be  set  aside  for  irregularity.  tion  need  not 

The  defendant  was  in  custody  at  the  suit  of  the  same  pla'>^^!^t^**^2i^ 
tiff  for  another  cause  of  action.     The  latitat  in  this  second  dant  person!! 
a^on  (which  was  not  bailable)  was  returnable  on  the  28th ally,  or  to 
January^  1786.     On  that  day  the  declaration  was  left  in  the**»«  gaoler, 
office,  and  the  writ  was  not  served  on  the  defendant  till  eight  "j^'/^*^^^ 
o'clock  on  the  same  evening*  ant  is  in  cuL 

This  rule  was  obtained  on  two  grounds*  tody  at  Oic 

1st,  That  the  defendant  being  in  actual  custody,  the  decla***^^®? ™ 
ration  ought  to  have  been  delivered  either  personally  to  the  Jijf^  for  the' 
defendant,  or  to  the  gaoler  of  the  prison  in  which  the  defend*  same  caus« 
smt  was  conBned*  ^^  *^^***"' 

adly.  That  the  defendant  was  not  in  court  as  to  this  second  i^^^t^^^^ 
action  when  the  declaration  was  left  in  the  office.  eight  oViock 

Bearer ofty  Erskine^  and  Wood^  now  shewed  cause*  »n  tiieeven* 

Thev*"8''^*^*^ 
^  **^y  day.  w^e..  it 

is  re>  urnabl^ 

IB  goo^»  tho'  the  declaration  b$  left  in  the  ofiice  in  th«  cour«t  of  the  same  da^r 
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1785.         They  admitted,  that  by  the  statute  of  the  4  &?  5  »^.  &f  M 
^^^-"^    c.  21.  where  a  defendant  is  in  actual  custody,  the  declaration 
ttoBERTsoNiD  that  suit  in  which  he  is  arrested  must  be  delivered  either 
agatnat     ^^  j^j^  ^^  ^^  ^j^^  gaoler ;  but  that  in  the  present  case,  the  pro- 
*  pess,  although  it  was  ^t  the  suit  of  the  same  plaintiff  who  had 
phargtd  him  in  custody,  was  in  another  action,   which  was 
pot  bailable.     Before  the  passing  of  that  act  it  was  necessary 
to  bring  up  a  prisoner  by  habeas  corpiis^  in  order  to  charge 
him  with  a  declaration  in  the  action  in  which  be  had  been  ar- 
rested :  but  that  statute  was  passed  to  relieve  plaintiffs  fronn 
the  trouble  and  expence  of  bringing  up  prisoners  by  habeas 
corpus^  and  can  only  affect  those  defendants  who  are  in  cus* 
tody.     Here  the  defendant  was  not  served  with  this  latitat 
in   the  second  action  for  the  purpose  of  charging  him   in 
custody.     If  any  other  person  had  xommenced  an  action 
against  this  defendant  after  he  had  been  charged  in  eustody  by 
the  present  plaintiff  in  a  former  action,  there  could  have  been 
po  colour  for  this  motion  :  and  it  can  make  no  difference  whe-^ 
ther  it  be  at  the  suit  of  this  plaintiff  or  any  other  person,  since 
^     he  was  not  arrested  in  this  action. 

As  to  the  second  point,  they  insisted  that  the  court  could 
not  enquire  into  the  exact  time  of  the  day  when  the  deelara>r 
tion  was  left  in  the  office.  And  that  it  had  been  determined 
\hat  the  service  of  a  writ  on  the  day  when  it  was  returnable 
was  good  ;  even  though  it  were  not  served  till  after  the  rising 
of  the  Couit  {a).  At  all  events  the  defendant  was  too  late 
in  his  application  to  the  Court,  for  he  should  have  n^ade  this 
motion  last  term. 

Cowper  and  Aiin^ay^  in  support  of  the  rule^  now  abandon- 
ed  the  first  point ;  but  contended  on  the  secpnd,  that,  as  the 
latitat  in  this  action  was  not  served  till  eight  o'clock  of  the 
day  on  which  it  was  returnable,  the  declaration  in  all  proba- 
bilitv  was  left  in  the  office  before  the  writ  was  served. 

That  in  the  case  of  a  prisoner  the  Court  would  allow  ^ 
greater  length  of  time  to  apply  in  this  mode  than  in  other 
fases. 

BuLLER,  J.  mentioned  a  case  of  Ward  and  Wiliinson^ 
where  the  Court  refused  to  set  aside  the  proceedings,  though 
^e  notice  of  declaration  v^^s  not  served  till  half  past  ten 
p'clock.  Besides,  the  defendant  should  have  made  his  zpn 
vlication  sooner :  he  is  now  out  of  time.     If  a  prisoner  be 
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entitled  to  be  superseded,  he  may  always  apply  for  that  pur.     1786. 
pose  1  but  if  he  come  on  a  mere  irregularity,  he  is  in  the  same    ^^*^— ^ 
situation  with  any   other  defendant.     Then   on   the   other  Robertson 
ground,  the  stat.  of  4  6?  5  JT,  &f   M.  has  nothing  to  do  with  ^"^^^^^^^ 
the  present  motion :  that  is  only  applicable  to  those  cases 
where  the  party  is  in  custody^  and  is  served  with  a  declara* 
tion  in  the  same  action, 

Kuk  discharged* 


BE  ABLE  agaiiut  DO  D  D,  May  i6iiv 

THIS  action  of  replevin,  in  which  the  defendant  made  J.  devised 
cognizance  for  rent,  in  arrear,  was  tried  at  the  last  as-^*"^**"?^**^ 
sizes  for  the  county  of  Dtvon^  before  Hqtham  Baron,  when  a  rcimand 
verdict  was  found  for  the  plaintiif,  damages  \s.  costs  40«.  profits  to  bis 
subiect  to  the  opinion  of  the  court  of  kinir's  bench  on  the  fol-  daughter 
1^»;»^  (whose  bw- 

lowing  ...  .        band  was 

Case*     William  Let/j  being  seized  in  fee  of  the  premises  then  living) 
upon  which  the  distress  was  taken,  being  part  of  the  manor  for  herhfe* 
of  Wrangatorij  made  his  last  will  and  testament,  duly  exe-  ^?^^^^  j^ 
cuted,  and  bearing  date  the  8th  day  of  September  1776,  and  J^^crtwe,  ^ 
thereby  devised  till  that  his  manor  of  fVrangaton^  situate,  and  not  to  he 
lying,   and   being  within   the  parish  of  Ugborough   in    the*"^*^^<»^ 
county  of  Devon^  and  also  all  that  his  messuage  and  tenement,  ^^"^^  '^^^' 
with  the  appurtenances  thereunto  belongings  situate  at,  or  bsmiy  nor  \u 
called,  Wrangaton^  in  the  said  parish  of  Ugborough^  then  in  able  to  any 
the  possession  of  Christopher  Emmett  unto  Jacob  Letf^  ^'*  he**"  J*^*^** 
heirs  and  assign.9^   for   and   during  the   natural  life   of  his  ^^/y  con, 
daughter  jf/ine  Churchward;  upon  trust  nevertherless  that  he  raet;  after- 
the  said  Jacob  Ley^  his  heirs  and  assigns,  should  from  time  to  wards  the 
time,  during  the  life  of  his  said  daughter  Anne  Churchward^^^^ 
pay  the  rents,  issues,  and  profits  thereof  unto  the  said  Anne  tshu^ notice 
Churchward^  or  unto  such  person  or  persons,  in  such  parts  ^  ^^  ^'A 
and  shares,  and  for  such  uses,  intents,  and  purposes,  as  the  said  ?^f"l^?^ 
Anne  Churchward^  by  any  writing  or  writings  under  her  hand,  wherein  he 
from  time   to  time,  notwitstanding  her  coverture^  should  ratitied  and 
limit  and   appoint,  and  not  into  her  husband's  hands,  nor<^"fi*?J^. 
to  be  subject  to  any  control,  management,  or  disposal  of  her  i^he  dau^il!* 
husband;  nor  liable  to  any  debts  which  he  hacJ,  or  should  ler  is  emi- * 
contract,  the  same  being  designed  by  him  for  her  separate  use  tl«l,  under 
and  benefit,  and  to  be  at  her  own  disposal  notwithstanding  ^'V*^'**^» 

"^'  and  profits, 
k^c.jreefrom 
tbe  control  of  ary  future  imbantb 
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1786.  her  coverture  ;  with  divers  remaindiers  over  ;  and  in  defiudt 
V-v^*-'  of  issue  of  the  said  Anne  Churchwards  remainder  to  the  said 
EcABLi  Jacob  Ley^  his  heirs  and  assigns ^  for  and  during  the  natural 
^^  life  of  his  daughter  Alice  Fowler  ;  upon  trust  nevertheless  that 
he  the  said  Jacob  /-ry,  his  heirs  and  assigns^  should  from  time 
to  time^  during  the  life  of  the  said  Alice  Fowler^  pay  the  reuts^ 
issueSy  and  projits  thereof  unto  the  said  Alice  Fowler ^  or  unto 
such  person  and  persons  ^  in  6Uth  parts  aud  shares  ^  and  for  such 
usesy  intents^  and  pur  poses  ^  as  the  said  Alice  Fowler  ^  by  any  writn 
ing  or  writings  under  her  hand^from  time  to  time^  notwithstand^ 
ing  her  coverture^  should  limit  and  appoint ^  and  not  into  her  hus^ 
band^s  hands^  nor  to  be  suhject  to  any  control^  management^  of 
disposal  of  her  husband^  nor  liable  to  any  debts  which  he  had  or 
should  contract^  the  same  being  designed  by  the  testator  for  her 
separate  use  and  benejity  and  to  be  at  her  own  disposal  notunth' 
standing  her  coverture  ;  with  remainder  to  the  said  Jacob  Ley 
and  his  heirs,  for  and  during  the  natural  life  of  his  said  daugh- 
ter Alice  Fowler^  in  trust  to  support  and  preserve  the  contin- 
gent remainders  thereinafter  limited  from  heing  defeated  aud 
destroyed  ;  and  from  and  immediatily  after  the  d  ath  of  ihe 
said  Alice  FowUr^  remainder  to  the  issue  male  of  the  said  A'  e 
Fowler  in  tail^  remainder  to  her  issue  female ^  with  several  re- 
maiuders  over.  That  the  said  William  Leu^  by  his  said  will, 
did  in  like  manner  devise  to  the  said  Jacob  Ley  and  his  heirs, 
certain  estates  lying  in  the  parish  of  Torbryan^  in  the  said 
fouuty,  during  the  life  of  his  said  daughter  Alice  Fowler^  in 
trust  to  pay  the  rei\is,  issi^es,  and  profits  thereof  unto  the 
said  4'/Ve^i  or  unto  such  persQn  and  persons,  in  such  parts 
^nd  shares,  and  for  such  uses,  intents,  and  purposes,  as  she 
the  said  Alice  Fowler^  by  any  writmg  under  her  hand  from 
time  to  time,  notwithstanding  her  coverture,  should  limit 
and  appoint,  and  not  into  her  husband's  hands,  nor  to  be  sub^ 
ject  to  any  control,  management,  or  uisposal  of  her  husband, 
nor  liable  to  any  debts  which  he  had  or  should  contract ;  the 
same  being  designed  by  the  testator  for  her  separate  use  and 
benefit,  and  to  be  at  her  o\  n  disposal,  notwithstanding  her 
coverture  ;  with  like  remainders  over,  as  are  limited  with  re- 
spect to  the  manor  of  Wraiigaton. 

The  said  William  Ley  did  also  by  his  said  will  devise  a  cer- 
meaJoW  called  Willis\  to  the  said  Jacob  Ley  and  his  heirs, 
in  trust  to  pay  the  rents  to  the  said  Anne  Churchward  for  her 
life,  remainder  to  her  sons  successively  in  tail,  remainder  to 
her  daughters  in  tail,  remainder  to  his  own  right  heirs. 
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That  Anne  Churchward  in  the  toid  will  named,  at  the  time     17864 
ftf  making  the  same,  wets  married  to  one  J  amen  Churehwardy    ^-v""^ 
and  the  said  Aikt  Fowkr  to  one  John  Fowkr  in  the  said  uill    B«abl« 
named,  and  that  between  the  time  of  making  the  aaid  will  and     ^^ 
the  tifne  of  making  the  codicil  hereinafter  mentioned^ ,  the  acud 
John  Fdwter  died^  leaving  the  said  Alice  his  widow ^  who  after 
die  death  of  the  said  Wtllium  Ley^  intermarried  with  Francis 
Thomas  Rybot^  and  is  the  same  Alice  Jiybot  in  die  pleadings 
in  this  case  mentioned. 

That  on  the  17th  day  of  July  1778,  the  said  William  Ley 
fiUuk  and, duly  executed  a<codicil  to  this  said  wiil,  and  thereby 
t99k  notice  of  the  death  of  the  said  John  Fowler^  and  ratijied 
mtd  confirmed  the  said  willy  and  all  the  gifts ^  devises^  and  be-^ 
fi€9tSy  matters  and  things  therein  contained^  not  thereby  alter- 
td and  revoked ;  andhy  his  codicil  made  no  mention  of  the 
*nanor  oj  Wrangaton^  but  confirmed  the  said  devise  oi  the 
lands  in  Torbryan^  and  afterwards  died  seised  thereof. 

That  in  consideration  of  the  real  and  personal  e>t<rte^  which 
the  said  Francis  Thomas  Rybot  was  to  have  and  recei\^e  with 
the  said  Alice^  and  which  personal  estate  is  admitted  by  the 
fiaid  Francis  Thomas  Rybot  to  amount  to  the  sum  of  738/* 
the  said  Francis  Thomas  entered  into  a  hondy  to  certain  persons 
therein  namird,  in  the  penalty  of  2O00/*  bearing  date  previ* 
lAis  to  the  said  marriage,  but  executed  after  it,  and  reciting 
•B  agreement  that  if  the  said  marriage  should  take  effect,  he 
VOiiTd  pay  the  sum  of  1000/.  to  the  uses  thereinafter  meifti^fr 
Oivedand  conditioned  for  the  payment  of  the  said  1000/.  the 
interest  of  zuhich  was  to  be  paid  to  the  said  Alice  to  and  for  her 
separate  u^e  during  her  life^  and  after  her  death  to  be  divided 
ttfiong  the  children  of  the  marriage.  And  by  certain  dtcds 
of  leohc  and  release^  made  and  executed  after  the  said  mar- 
riage, reciting  that  the  same  were  executed  in  pursuance  of 
itfticles  of  agreenvent  made  previous  to  the  said  marriage, 
£vers  estates  'm  the  said  county  of  D<^von  (among  which  were 
fte  sa44  several  lands  lying  in  the  parish  of  Torbryan)^  being 
the  whole  estates  of  which  the  said  Alice  was  then  in  possession 
(eictpting  the  third  part  of  a  leasehold  estate,  held  for  a 
ttnn  of  years  determinable  on  lives,  the  ar«nual  net  value  of 
irhich  third  pBirt  did  not  exceed  1/  10*.  and  excepting  a  mes- 
s&age  and  garden  with  the  appurtenances,  and  a  close  of  mea- 
A)w  or  pasture  called  May  Foolj  containing  about  one  acre 
and  an  half,  in  the  parish  of  Paignton  in  Devon^  which  was 
expressly   excepted  out  of  the  said  articles  of  agreement, 
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1766*     were  conveyed  to  certain  trustees  in  trust  during  the  life  ofthif 

^-"v*'^  saidAJice^  to  convey  the  same  in  such  manner,  and  for  iuch 

Beabi.b   uses  and  hitents,  and  to  such  persons,  as  the  said  Francit  Tho- 

DoDD     ^^^  ^^^  Alice  should  appoint^  and  for  want  of  such  joint  appoint" 

ment^  in  trust  for  the  separate  use  of  the  said  Alice^  CTCclusive  of 

the  said  Francis  Thomas  ;  and  also  in  trust  to  pay  the  renUt^  is- 

sues  and  profits  thereof  during  the  life  of  the  smd  Alice^  to  her 

sole  and  separate  use^  without  the  control  of  her  said  husband* 

That  no  joint  appointment  has  as  yet  been  made. 

That  the  said  Alice  Rybot  and  Francis  Thomas  Rybot  after- 
wards agreed  tb  live  separate  arid  apart^  and  upoli  such  sepa- 
ration a  separate  maintenance  ofifSL  per  arttium^  and  no  more^ 
was  secured  to  the  said  Alice  by  deed^  by  which  deed  (reciting 
that  the  sum  of  1000/.  mentioned  in  the  bond  made  on  the 
'  marriage  of  the  said  Francis  Thomas  and  AUce  had  not  beea 

paid  to  the  trustees  therein  mentioned,  and  that  it  had  been 
agreed  that  no  suit  should  be  commenced  against  the  said 
Francis  Thomas  for  the  same  during  the  life  of  the  said  AUce^ 
and  whilst  the  said  annuity  of  45/.  should  be  duly  paid  to 
her,  which  said  annuity  is  thereby  declared  to  be  considered 
only  as  interest  Jor  the  said  sum  of  lOOOl.  at  and  after  the  rate 
of  4/.  10*.  per  annum^  the  s^ia  Francis  Thomas  covenanted 
to  pay  to  the  said  Alice  during  her  life  the  said  sum  of  4SL 
in  lieu  of  the  interest  of  the  said  1000/.  Arui  which  suMf 
together  with  the  settlement  made  on  t/ie  said  Alice  previous  to 
her  marriage  with  the  said  Francis  Thomas  Rybot^  was  agreed 
to  be  for  the  sole  and  separate  use  and  maintenance  of  the  said 
Alice  during  their  separation.  • 

That  the  said  Anne  Churchward  died  without  issue  after 
the  death  of  the  devisor,  and  after  the  said  separation  ;  and 
that  thereupon  the  said  meadow  called  lVillis*s  vested  in  the 
said  Alice  Rybot  and  Elizabeth  Windsor^  as  the  right  heirs  of 
the  said  William  Ley  the  devisor  ;  and  tbs^t  the  clear  annual 
value  of  the  lands  called  Willises  mentioned  in  the  said  will, 
and  comprised  in  the  said  marriage  settlement,  amounted  to 
3/.  3*.  per  annitm. 

The  question  for  the  opinion  of  the  Court  is,  Whether  the 
scud  AUce  Rybot  is  entitled  to  the  rentSy  issues^  and  profits  of 
the  premises  in  the  pleadings  mentioned^  parcel  of  the  manor  of 
Wrangaton^  free  from  the  control  of  her  present  husband  Fran- 
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ds  ThowMs  Rybot  f  If  so,  the  verdict  to  stmnd  ; — if  not,  thea     178d« 
a  verdict  to  be  entered  for  the  defendant  upon  the  first  issue 
for  thd  sum  of  10/.  lOf.,  being  the  amount  of  the  rent  in  ar. 
rear  at  the  time  of  the  distress,  and  the  valtie  of  the  distress. 

Gibbsy  for  the  plaintiflP,  after  observing  that  this  question 
involved  in  it  the  whole  of  the  manor  of  Wrangaton^  made 
two  questions  ; 

1st,  Whether  oh  the  construction  of  the.  will  and  codicil 
of  WllUam  Ley^  and  the  event  which  happened  between  the 
times  of  making  those  instruments,  Alice  Rybot  is  entitled 
to  receive  the  rents  and  profits,  &fr.  •f  the  manor  of  Wrang-^ 

2dly,  Supposing  that  she  is  sdL  entitled  under  the  will  and 
codicil,  whether  the  circumstances  which  happened  upon  and 
after  the  marriage  and  on  the  deed  of  separation,  deprived 
her  of  that,  dominion  over  the  rents  and  profits,  CsPc.  which 
die  had  before. 

As  to  the  second  question.  The  argument  on  the  other 
tide  must  b<!,  that  Mr.  Rybot  on  his  marriage  made  such  a 
settlement  on  his  wife,  that  the  Court  must  conclude  that  it 
her  intention  to  give  up  ever)*  thing  to  him.     In  determi- 

j  this,  it  will  be  necessar]^  for  the  Court  to  consider  the 
end  instruments  in  order  of  time.  The  first  was  a  bond 
from  Rybot  in  1000/.  to  trustees,  in  trust  for  Alice  Rybot ^  in 
ediuideration  of  the  real  and  personal  estate  which  he  wa^ 
t0  receive  with  her.  It  appears  from  the  case  that  some  part 
of  the  premises  was  excepted  in  the  lea^e  and  release^  which 
coaveyed  the  estate  to  trustees  for  her  separate  use.  in  case 
ttere  was  no  joint  appointment  made  t  therefore  there  was 
a6vietfaing  to  satisfy  the  words  relating  to  the  real  estate  ;  and 
•s  to  the  personal  estate^  it  is  acknowledged  that  it  amounted 
to  nearly  as  much  as  was  settled  upbn  her. 

The  lands  which  are  comprised  in  the  deed  of  settlement 
tiy  lease  and  release  did  not  come  from  F.  Rybot.  There 
WiMHo  consideration  from  him  ;  they  were  her  lands ;  and  sh« 
took  nothing  from  his  estate. 

With  respect  to  the  deed  of  separation  which  secured  to 
her  in  annuity  of  ^SL  it  is  exoressly  stated  to  be  in  lieu  of 
ifw  lOOOi^  to  which  she  was  entided  under  the  bond  :  so  that 

VOL.L  Dd  there 
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178$*  there  was  pp  new  consideration  for  this  ;  and  in  fact  she  wa^ 
put  in  a  worse  situation  than  before.  No  argument  can  be 
drawn  from  these  deeds^  that  Mrs.  Bybot  initnded  to  give  up 
the  premises  in  question,  to  which  she  was  entitled  under  the 
will  ;  for,  at  the  time  of  the  marriage  the  prospect  of  com- 
ing into  the  possession  of  these  premises,  depending  upon 
the  event  of  her  sister^s  dying  without  issUe^  was  not  so  im- 
mediate as  to  induce  the  Court  to  suppose  they  were  in  the 
contemplation  of  the  parties.  If  it  had  been  the  intention  of 
these  parties  that  the  husband  should  take  this  estate^  they 
would  have  added  express  words  for  that  purpose. 

Then  laying  out  of  the  case  every  thing  which  passed  sub- 
sequent to  the  death  of  the  testator ; 

He  considered  the  question  as  it  stood  upon  the  will  and 
codicil. 

The  words  of  the  will  evidently  indicate  the  intention  of 
the  devisor  to  have  been  that  Mrs.  Rybot  should  solely  enjoy 
the  estate  independent  of  John  Fowler^  or  any  fiiture  hus* 
band.  For  he  devised  this  manor  to  '*  V.  Ley  in  trust  to 
**  pay  the  rents  and  profits  thereof  to  A ^  Fowler^  during  the 
**  term  of  her  natural  life,  notwithstanding  her  coverture* 
*^  nor  to  be  subject  to  any  control,  management,  or  disposal 
**  of  her  husband,  nor  liable  to  any  debts  which  he  had  of 
**  should  contract.*^  Bnrely  stating  the  Words  of  the  wifl 
furnishes  the  argunient  in  support  of  this  construction.  But 
a  still  stronger  argument  arises  frdm  considering  the  event 
which  happened  between  the  dates  of  the  will  and  the  cocli^ 
ciU  The  case  states  that  yohn  PovAer  iJied  between  the  time 
of  inakipg  the  will  and  codicil.  The  codicil  took  notice  of 
the  death  of  y.  Fowler^  and  ratified  and  confirmed  the  will* 
Therefore  the  will  must  be  con8idei*ed  as  bearing  date  with 
the  codicil.  And  then  these  words  must  have  relation  to  ^ 
future  husband,  otherwise  they  are  absurd  and  nugatory. 

Lawrence  fpr  the  defendant. 

Insisted,  1st,  That  the  restrictions  in  the  will  of  the  tcs* 
tator  u  ere  not  intended  to  extend  to  any  future  husband,  bu^ 
were  meant  to  be  confined  merely  to  her  thch  husband  J* 
FowkK  The  situation  of  the  devisor  was  material  to  be  at^ 
tended  to  in  construing  this  will.  He  had  two  daughters  at 
the  time  6f  making  it,  both  of  whom  were  then  married* 

And 
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And  he  devised  his  estates  to  trustees  to  the  use  of  his  daugh-     l786« 

ters,  in  exclusion  of  both  their  husbands.     The  words  in  the    ^ — y^— -^ 

devise  to  Alice  are,  "  nor  to  be  subject  to  any  control,  ma-    BtABim 

"  nagement,  or  disposal  of  her  husband,  nor  liable  to  any    ^g*"*** 

**  debts  which  he  had  or  should  contract,  the  same  being  de^        ^     ** 

"  signed  by  the  testator  for  her  separate  use  and  benefit  not- 

"  withstanding  her  coverture.**     At  the  time  of  making  this 

will  Alice  had  a  husband  ;  so  that  there  was  a  subject  matter 

to  which  this  restriction  might  with  propriety  be  applied* 

Then  it  would  be  strange  to  argue  that  the  testator  at  the 

time  of  making  this  devise,  was  guarding  against  the  event 

of  the  death  of  her  first  husband,  and  of  her  taking  a  future 

one.    If  there  be  a  doubt  on  the  words  of  the  will,  and  there 

be  a  subject  matter  to  which  they  can  relate,  it  is  more  con«« 

sonant  to  reason  to  refer  them  to  that  subject  matter,  than  to 

anv  thingforeign  to  it.     According  to  the  argument  on  the 

other  side  the  Court  must  add  the  words  '^or  any  future  hus-^ 

^  band'*  to  the  restriction  in  question.    **  Any  debts  which 

"  he  had  contracted"  must  indisputably  relate  to  her  theqt 

husband  :  and  when  the  testator  added  the  words  "  or  which 

*^  he  should  contract,"  he  still  alluded  to  the  sanie  person* 

If  the  natural  reference  of  these  words  be  to  the  person  to 

whofh  Alice  was  then  married,  and  this  was  respecting  his 

debts,  the  codicil  stated  in  the  case  cannot  make  any  differ- 

cnce.    A  codicil  confirming  a  will  cannot  go  beyond  the  will 

itself.     So  a  deed  of  confirmation  cannot  enlarge  a  former 

deed  (a).     As  ^to  the  death  of  Fowler  before  the  making  of^ 

the  codicil,  the  codicil  being  only  a  confirmation  of  the  will,, 

the  confirmation  is  good,  as  far  as  there  was  any  subject  mat* 

ter  in  the  will  to  be  confirmed  by  the  codicil  ;    and  thos^ 

words  in  the  will,  to  which  there  was  nothing  to  be  referredl 

at  the  time  of  making  the  codiciU  may  be  rejected  as  nnga^ 

tor)'.     As  the  codicil  therefore  only  confirmed  the  will^  uni 

less  it  can  be  shewn  that  the  will,  at  the  time  of  its  being^ 

made,  extended  to  any  future  husband,  there  is  no  pretenccL 

to  say  that  the  codicil  does.     If  this  clause,  instead  of  being 

restrictive,  had  contained  a  devise  to  the  husband  of  Alice  '  " 

fowler^  and  that  husband  had  died  before  the  making  of  the 

codicil,  it  could  never  be  contended  that  any  future  husband 

could  take  under  such  devise.     There  would  have  been  an 

end  of  the  devise  the  instant  such  husband   died.     As  there^ 

fore  a^  future  husband  could  ^ot  b^ve  been  benefited,  it  lyould 
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1786«     be  unjust  to  subject  him  tp  any  disadvantages  under  such  ^ 
Wv^    devise. 

PfivBLE  Where  a  first  husbapd  conveyed  a  terip  in  trust  %o  the  sepa* 
^oDp'  ^^^^  "®^  ^^  ^^^  ^*^^»  it  was  determined  that  a  second  husband 
might  dispose  of  it.  Tudor  and  Satnyney  2  Firii.  270. 1  F^rn* 
7.  But  in  this  latter  case,  the  Court  said  it  would  be  others 
wise  if  the  term  were  assigned  in  trust  for  the  wife^  with  th^ 
privity  of  her  husband. 

He  then  contended  on  the  other  point,  that  even  admitting 
that  jIUcf  was  entitled  to  the  rents  and  profits  of  the  prerai-i 
ses  in  qqestion  by  virtue  of  this  devise,  to  her  separate  use, 
in  exclusion  of  any  future  husband  she  might  take,  yet  U^a( 
she  had  subsequently  givep  up  that  right. 

This  claim  is  derogator}'  to  the  general  rights  of  niarri^ 
age,  and  thereJFore  ought  not  to  be  favoured. 

The  deed  of  settlement  operates  as  an  s^ppolntmept  in  fa* 
vour  of  her  second  husband.  Ip  cases  where  such  a  provisi* 
on  as  the  present  has  been  inade  for  a  wife,  ^he  second  hus« 
band  is  entitled  to  it,  unless  he  assent  tp  her  retaining  it  m 
the  same  manner  as  she  had  it  during  her  first  marriage. 

In  1  Eq.  Ca.  Mr.  594.  it  was  held  that  the  second  husband 
was  not  bound  by  a  settle fn^nt  made  on  a  former  marriage. 

The  Court  must  collect  from  this  setdement,  thi|t  it  waa 
the  intention  of  the  parties  that  th^  husband  should  possess 
every  thing  ^hich  was  jko%  given  up  to  the  wife.  The  ma- 
nor of  Wrangatoti  is  devised  to  the  wife  in  the  same  way  as 
the  estate  in  Torhryan*  The  parties  seem  to  have  under- 
stood that  unless  the  estate  in  Torbryan  was  settled  upon  her 
for  her  separate  use,  it  would  have  been  subject  to  the  con«» 
trol  of  her  husband :  this  therefore  was  secured  to  her  by 
the  deed  of  settlement ;  but  no  notice  is  therein  taken  of  the 
inanor  of  Wrangaton. 

As  the  bond  recites  that  it  ws^s  given  in  considenition  of 
fhe  real  and  personal  estate  which  h^  was  to  have  from  hit 
wife  I  ihe  husband  must  be  considenrd  ^  a  purchaser  of  every 
ihing  which  he  did  not  consent  to  give  i^p. 

With  regard  to  the  4eed  of  separate  maintenance,  the  an« 
unity  of  4^/.  is  expressed  to  be  in  lieu  of  the  1000/.,  before 
secured  by  the  bond  ;  but  neither  in  that  deed  is  there  anj 
fnention  made  of  the  manor  of  Wrangaton^ 

The  conclusion  therefore  is,  that  what  was  not  settled  up^ 
on  her  \xy  ^y  of  these  deeds  was  inte^de4  to  go  to  the  hua-i 

Gibbs^ 
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Ciiis^  in  reply,  1786. 

The  devise  contains  general  as  well  as  particular  restric*  v-^  ^^ 
tions  which  will  refer  not  only  to  the  present^  but  to  any  fu-  Bbavi^c 
tare  subject  naatter.  In  answer  to  the  remoteness  of  the  events  Jfff'lf* 
of  the  first  husband  dying,  and  of  her  taking  a  second,  it  is 
sufficient  to  say  that  at  the  time  of  making  the  codicil,  the 
first  was  dead.  According  to  the  case  of  Worsley  and  Cra^ 
pen  C^Ji  ^he  will  and  codicil  are  to  be  read  as  being  made  at 
the  same  time,  and  incorporated  ;  so  that  the  words  ^^  any 
**  debts  which  be  should  contract'*  necessarily  refer  to  some 
future  person.  Then  it  follows  that  the  testator  meant  that 
the  will  should  exclude  some  person,  which  it  cannot  do  un* 
less  it  relate  to  some  future  husband. 

The  passage  in  Gilbert  speaks  only  of  a  deed  of  confirma* 
tion  :  but  this  codicil  was  not  to  confirm,  but  only  to  repub- 
lish the  will. 

Then  it  wUs  said  that  the  deed  of  settlement  operates  as  an 
i^ppointment.  But  unless  it  is  to  be  collected  that  the  right 
was  taken  away,  it  still  remains.  And  indeed  the  parties  had 
not  this  estate  in  their  contemplation  at  the  time. 

The  cases  cited  do  not  bear  on  this  question  :  they  only  go 
to  shew,  that  where  the  wife  has  the  trust  of  a  term,  there 
the  husband  has  the  sanr.e  right  as  if  she  had  a  legal  estate. 
In  order  to  make  them  applicable  here,  they  should  prove 
tliat  though  future  husbands  were  expressly  excluded,  yet  the 
trust  should  go  to  them.  But  these  cases  of  trusts^  created 
by  a  husband  for  the  separate  use  of  his  wife,  are  very  differ- 
ent froip  the  present  case  of  a  devise  generally  to  a  woman 
xK>twithstanding  her  coverture, 

WiLLES,  J.  This  question  arises  upon  the  constroction 
of  several  instruments,  the  will,  the  codicil,  the  bond,  and  the 
deeds  of  settlement  and  of  separation.     To  take  it  by  steps, 

I  will  first  consider  what  estate  Alice  Ryb$t  took  under  the 
will.  That  denends  on  the  words  of  the  will,  from  which 
the  intention  of  the  testator  is  to  be  collected.  The  estate  is 
given  to  trustees,  **  In  trust  to  pay  the  rents  and  profits 
♦*  thereof  to  Alice  Fowler^  &fc.  notwithstanding  her  cover- 
*^  ture,  Csfc.  and  not  to  be  paid  into  her  husbaniPs  hands." 
The  doubt  arises  on  the  words  **  her  husband/**  Whether 
they  arc  restrained  to  her  present^  or  2ir\\  future  husband.  It 
being  left  indefinite,  the  Court  must  judge  of  the  intention 
a|  the  testator,  which  is  to  be  found  out  by  the  words  accom* 

panying 

(a)  -».  19  G.  3.  B.  M. 
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panying  it.  And  it  is  made  clear  by  the  words  which  im-* 
mediately  follow,  '*  the  same  being  designed  by  the  testator 
**  for  her  separate  use  and  benefit,  and  to  be  at  her  own  dis- 
"  posal,  notwithstanding  her  coverture.'*  It  was  manifestly 
the  intention  of  the  testator,  that  she  should  have  the  estate 
at  all  times  independent  of  any  husband.  There  was  the 
same  devise  to  the  other  daughter ;  and  it  is  material  to  ob^ 
serve  that  neither  of  the  husband's  names  is  mentioned.  By 
the  subsequent  words  it  is  evident  that  he  looked  to  the  possi- 
bility of  her  having  a  second  husband  ;  for  in  the  limitations 
over,  it  is  limited  to  the  issue  male  of  the  daughter,  remain- 
der to  the  issue  female,  without  confining  it  to  the  issue  of 
that  marriage ;  so  that  the  children  of  any  future  marriage 
were  to  take  under  this  devise.  On  the  whole  of  the  will,  I 
am  of  opinion  that  the  testator  meant  that  both  his  daughters 
should  take  the  estate  independent  not  only  of  their  present^ 
but  of  their  future  husbands. 

Thep  as  to  the  effect  of  the  codicil :  that  is  not  making  a 
new  will,  but  republishing  the  old  one.  It  recites  that  J* 
Fowkr  was  dead,  and  still  he  confirmed  the  will,  which  shews 
that  he  intended  that  iVIrs.  Fowler  should  take  the  estate  in- 
dependent of  any  future  husband :  for  he  suffered  the  restric- 
tion still  to  remain,  that  the  estate  should  not  be  liable  to  any 
de'>ts  "•  which  her  husband  had  or  should  contract''  after  the 
death  of  Fowltr^  her  first  husband,  'i  hese  latter  words  there- 
fore can  only  relate  to  some  future  husband. 

Next  as  to  the  bond  and  settlement :  it  is  contended  from 
the  recital  of  the  bond,  which  was  given  in  consideration  of 
the  real  and  personal  estate,  that  this  extends  to  all  estates 
which  she  was  then,  or  might  be^  in  possession  of.  But  this 
does  not  purport  in  itself  to  operate  as  an  appointment  of  au 
estate,  which  she  was  not  in  possession  of  at  the  time.  It  is 
manifest  that  Aice  Rybot  intended  to  retain  every  thing  she 
could  in  her  own  power,  for  she  conveyed  the  other  estate, 
of  which  she  then  was  in  possession,  to  trustees  for  her  sole 
and  separate  use.  We  ought  not  to  extend  the  words  of  the 
deed  to  a  future  estate,  when  there  was  a  present  interest  to 
answer  these  words^  Then  it  would  be  a  strange  construc- 
tion to  say  that  she  intended  to  give  her  husband  an  absolute 
dominion  over  an  estate  which  was  not  in  the  contemplation 
of  the  parties  at  the  time. 
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With  respect  to  the  first  case  which  was  cited:  that  was  1789* 
the  case  of  a  term  ;  this  of  an  inhtritance  ;  but  the  best  answer  ^  y  — ^ 
to  it  is,  that  that  flowed  from  the  bounty  of  the  first  husband,  Bbabu 
and  the  settlement  could  therefore  only  be  meant  to  deprive  JJJ*** 
him  of  all  power  over  it.  But  this  came  from  a  third  person,  ^^ 
and  was  intended  by  the  testator  not  to  be  under  the  control 
of  my  future  husband. 

Another  case  cited  was  where  a  settlement  was  made  with* 
out  the  privity  of  the  husband  ;  but  the  answer  to  that  is  ob- 
vious ;  that  went  on  the  ground  of  fraud. 

AsuuuRsT,  J.  Taking  this  on  the  construction  of  the  wiU 
alone,  it  is  very  clear  that  the  testator  meant  that  this  restric* 
tion  should  not  be  confined  to  the  present  husband,  because  he 
has  expressly  excluded  the  husbands  of  both  his  daughters 
from  apy  control  over  their  respective  estates  ;  which  shews 
a  general  Jealousy  of  anv'  husbands,  and  not  any  particular 
jealousy  with  regard  to  FowUtuione.  And  be  does  not  tvea 
mtntion  either  of  their  names^ 

But  this  intention  appears  still  stronger  from  the  words  of 
the  codicil »  for  having  first  taken  notice  of  the  death  o(  Fotu* 
fcr,  he  then  confirmed  and  ratified  all  the  devises  in  the  will, 
and  still  continued  the  restrictioq  with  regard  to  their  hus* 
bands.  This  therefore  was  as  much  as  if  he  had  said,  that 
^even  if  there  were  a  doubt  upon  my  meaning  before,  I  oo^ 
^  repeat  these  words,  and  mean  to  extend  them  to  any  futpre 
^ husband.^'  So  that  whatever  doubt  there  might  be  consi* 
derinfi;  the  will  alone,  it  is  removed  by  taking  the  will  and 
codicil  together. 

With  regard  to  the  bond  and  settlement,  they  make  no  dif^ 
ference  in  this  case.  At  the  time  of  the  execution  of  those 
deeds,  the  estate  in  question,  not  being  in  the  possession  of 
the  parties,  most  probably  was  not  in  their  contemplation, 

1  ne  consideration  of  the  real  and  personal  estate  contained 
In  the  bond  leaves  the  question  still  open,  for  that  only  relates 
to  the  estate  which  he  had  in  possession. 

I  think  the  husband  in  this  case  could  not  be  entitled,  unless 
express  words  to  that  effect  had  been  inserted  in  those  instro^ 
mcnts. 

BotLER,  J.  Whatever  might  be  the  construction  upon 
the  win  alone,  yet  taking  both  the  will  and  the  codicil  to^ 
pther,  it  is  clear  that  this  restriction  applies  to  any  future 
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i7S6m  as  well  as  a  present  husband.  The  names  of  the  husbands  are 
not  mentioned.  The  limitation  to  trustees  is  during  the  lif6 
of  the  wife  I  this  therefore  must  extend  to  any  husband  she 
may  ever  have. 

Whether  the  codicil  is  to  be  considered  as  a  fepubrrcatioil 
of  the  will,  or  as  an  explanation  of  the  testator's  former  in- 
tention, it  is  equally  clear. 

It  has  been  compared  to  the  confirmation  of  a  deed,  but 
there  is  nothing  more  unlike*  In  the  case  of  a  wilt,  nothing 
passes  till  the  testator's  death.  It  is  only  to  be  considered  ad 
speaking  from  that  time.  It  may  be  altered  whenever  the 
party  pleases  )  and  therefore  the  codicil  comes  as  a  repubtica. 
tion  of  every  part  which  it  does  not  alter.  As  where  a  nian 
devises  all  his  real  estates,  and  afterwards  sells  them,  and 
purchases  other  lands,  and  then  republishes  his  will,,  the  will 
must  be  taken  to  relate  to  the  after.purchased  lands.  Then 
taking  this  codicil  as  a  republication  of  the  will,  it  is  impos-^ 
sihle  to  raise  a  question  upon  it ;  for  the  defendant's  counsel 
are  driven  to  a  construction  which  makes  it  absurd,  by  say- 
ing that  these  words  can  only  relate  back  to  Fowlefy  there  be- 
ing no  such  person  in  existence  at  the  time  of  such  republica- 
tion. The  intention  of  the  testator  tlearly  was  that  his 
daughter  should  enjoy  the  estate  free  from  the  control  of  any 
hus!>and« 

Again,  taking  this  codicil  as  explanatory  of  the  will,  it  is 
equally  clear,  for  he  took  notice  in  the  codicil  of  the  death  of 
yohn  Fowkr ;  now  if  his  intention  had  only  been  to  have  ex- 
cluded John  /*0Ti;/rr  personally,  the  continuance  of  the  restrict 
tion  was  nugatory  alter  his  death. 

As  to  the  marriage  articles,  it  does  not  appeaf  that  tbe 
wife  had  parted  with  her  interest  in  the  estate  in  question  ;  4t 
was  not  in  the  contemplation  of  the  parties  at  the  time  of  the 
marriage.  She  had  only  a  remainder  after  an  estate  tail  litnit- 
ed  to  her  sister:  it  is  clear  that  this  remainder  was  not  thought 
of  by  them  ;  for  the  deed  specifies  by  name  what  estates  were 
meant  to  pass,  but  no  notice  is  taken  of  this  remainder.  That 
circumstance  is  decisive. 

Then  the  articles  of  separation  can  as  litde  affect  this  ques- 
tion, for  that  deed  left  every  thing  just  in  the  same  state  in 
which  it  was  before. 

Judgment  for  the  plaintiff* 
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CALDWELL  and  Others  a^inst  BALL.  WahieiHlay, 

^  May  17th. 

TROVER  for  fifty  hogsheads  and  one  hundred  and  twen*  ^j^^^ 
ty  tierces  of  sugar,  and  thirty  puncheons  of  runn         rmi  bills  of  * 

On  a  motion  to  set  aside  the  verdict  which  had  been  given  lading  have 
fiwr  the?  defendant  in  this  cause^  and  to  grant  a  new  trial.  ^^.?fP^*** 
WiUeu^  J.  before  whom  this  cause  was  tried  at  the  last  Assizes  !LrwL!"^ 
at  Lancaster^  made  the  folio wmg  report :  reference  is 

The  question  arises  upon  two  bills  of  lading,  signed  by  ">  be  had  to 
the  defendant  who  was  captain  of  the  ship  Tyger^  under  one  ^^en^th 
of  which  bills  of  lading  the  plaintiffs  claim.  were  signed 

Thompson^  the  shipper  of  the  goods  in  question,  was  a  con*  by  the  cap- 
siderable  planter  in  the  island  of  Jamaica^  and  corresponded^^*"'*  but 
with  Fairbrother^  a  merchant  residing  at  Litfcrfiool.     Previous  who^fim* 
to  the  19th  of  Jugust  1784  Fair  brother  had  acted  as  the  gene*-  gets  one  oif 
ralagera  or  consignee  of  Thompson^  but  from  that  time  his  <*»«»«  by  a    , 
general  agency  ceased  in  consequence  of  a  power  of  attorney  ^^  "^ 
to  Dorothy   Thompson  and  Bromfeld^  which  superseded  his  owuer  or 
authority.     From  that  time,  whatever  act  was  done  bv  jFoir*  shipper,  ha^ 
ftrotArr  on  behalf  of  Thompson  was  by  virtue  of  a^j^ial  or-Y****^? 
dcr  or  commission  for  that  specific  purpose.        .  r  Lrjfl^  fnen^t?"*iSd 

The  above-mentioned  power  of  attorney  to  DoroihtpThomp^  where  such 
f*n  and  Bromfield  authorised  them  to  raise  money  for  the  use^^*  of  lad* 
of  Thompsoru  whose  affairs  were  then  much  involved,  and  to^^^*^^^^ 
make  a  mortgage  upon  his  estate  in  Jamaica*     It  likewise  em*on  ^^i^  f^ 
powered  them   to  enter   into  any  contract  that  they  should  of  them,  arc 
4ink  fit  for  consigning  and  shipping  any  sugar  or  producef^^^J^- 
mad€  on  any  of  the  plantations.  ^/a^ 

At  the  time  that  this  power  arrived  in  England^  Thompson  the  captaia 
was  indebted  to  the  house  of  Caldwell 'And  Company,  the  pre-  has  acted 
sent  plaintiffs,  who  were  merchants  of  Liverpool,  in  the  sum^*^/^"f»  * 
of  4000/.    By  way  of  a  security  for  this  debt,  Dorothy  Thomp*  cwdbg  t^' 
MO  and  Bromfield  gave  the  plaintiffs  a  mortgage  dated  the  such  legal 
20th  of  March  1785,  for  7000/.  upon  the  plantations  in  ^a- title  wiU 
moictf,  and  likewise  entered  into  a  covenant  for  ^^^/w^w^^^^'^-hlm'frS 
rignment  of  Thompson's  sugars  to  them.  them  ad. 

By  a  subsequent  indenture,  dated  10th  of  May  1785,  and 
executed  between  the  same  parties,  after  reciting  the  above- 
inentioned  mortgage,  it  was  declared,   *^  that  whereas  the 
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1786L  *^  sum  of  4000/.  or  thereabouts^  part  of  the  tcud  sum  of  700OA 
^  y»  **  at  the  time  of  the  execution  of  the  said  indenture  was  actually 
Caldwell «  owing  by  the  said  T,  P.  Thompson  to  the  said  C.  Caldw^ 
^^^^  ^^  and  Compaivj,  for  which  they  have  the  bond  of  the  said 
«4i4..  jj  y.^  p^  Thompson  and  others,  and  the  further  sum  of  IQOL 
^  has  bei^n  also  advanced  to  the  said  T.  Bromfieldy  as  the  mt- 
**  torftey  of  the*  said  T.  P.  Thompson^  and  the  remainder  of 
^A  the  said  sum  of  7000/.  was  ioiended  to  have  been  so  advan- 
*^  ced  ;  but  doubts  having  ai^tsen  as  to  the  force  and  vaBdity 
(^  of  the  power  of  the  said  T.  Bromfeld  to  eharge  with  efl^ect 
<*  the  said  plantation  and  premises^  and  it  being  uncerteifi 
^*  what  sum  of  money  the  said  plantation  and  premises*,  are 
*^  ah-eady  mortgaged  lor,  and  what  other  circumbtances  affect 
^^  the  same,  it  has  been  agreed  that  the  said  iiKientures  of 
^^  lease  and  release  (meaning  the  before- mentioned  mortgage) 
*^  shaU  be  sent  out  to  y^imaicay  to  the  correspondent  of  tb€ 
^  said  Charles  Cakhuelts^  Thomas  SmytA^  to  be  recorded  m 
^  the  said  island,  and  for  information  how  the  said  estate  i« 
^  affected  by  former  incumbrances  ;  and  that  so  soon  an  tlie 
**  said  plantation,  lands  and  premises,  are  eifectuiJly  nf>»d9i 
^  liable  to  the  payment  of  the  said  sum  of  7000/i,  and  iotey« 
'*  est,  according  to  the  terms  of  the  said  indenture  of  release, 
^^  atxi  tlM[4aid  Charles  Caldwell  and  Thomas  Smyth  are  weH 
^'  satis&ed  that  the  same  are  a  good  and  suflScient  seeuriQr 
^^  for  tfie^i^d  sum  ef  7000/.  and  interest,  and  are  ako  saiis^ 
^fied  that  the  said  Thomas  Pspper  Thompson  wiU  consign  the 
^  produce  of  the  said  plantation  t^  the  said  Charles  GMtve^ 
*^  and  Thomas  Smyth  according  to  the  terms  of  thu  said  inder^ 
"  ture  of  release^  then  and  not  until  then,  the  said  Chorlte 
^^  Caldwell  2did  Thomas  Smyth  are  to  advance  unto  the  said 
^^  Thomas  Bromfeld^  as  attorney  for  the  said  Thomas  Ptppetf 
"  Thompson^  the  remainder  of  the  said  sum  of  7000/. ;  and  in 
^^  the  mean  time  no  interest  for  more  than  is  or  may  be  aetmd* 
^  \y  advanced  isi  to  be  charged  or  payable.  But  it  is  folly  un- 
^^  derstood  amongst  the  parties,  that  the  said  Charles  QMueU 
^  and  Thomas  Smyth  are  not  to  be  under  any  obligation  of  ad* 
^^  vancing  any  more  money  than  they  have  done  already,  tM»» 
**  til  they  are  foHy  satisfied  with  the  propriety  thereof^  9fuA 
"  are  content  to  do  so.'* 

At  the  time  this  indenture  bore  date  the  house  of  Frtmce 
«ik1  Company^  merchants  at  Liverpool^  were  also  creditors 
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of  ThamfsoH  to  the  amount  of  SOOOL  for  money  «tdvat^ced  to     1  Y^&^ 
htm  some  time  before  through  the  hands  of  their  a^^ntb  in   ^—v"^ 
fnm^ca^  Messrs.  Coptitl  and  GoUwinf*9iWSi   Thorfip%$n^  rDCALi>wE% 
discharge  this  demand,  had  drawn  two  bills  of  exchange,     S"*^ 
bearing  date  the  28th  Jw/y,  1784,  upon  Dorothy  Thompson       ^^ 
and  Thomas  Bromfield^  payable  at  ninety  days  sight,  in  favour 
of  Messrs.  Coppel  and  Gokhvin^  who  indorsed  the  &ame  to 
the  order  of  France  and  Company* 

Extract  of  a  tttter  from  Thompson  to  Fmrbrother^  ddted  tkt 
6lA  of  Decembet^  17  M^  from  Jamaica. 

*'  I  have  now  the  pleasure  to  inform  yott 
^^  that  I  have  the  most  pleasing  prospect  of  a  crop,  which, 
^  avoiding  accidents,  I  hope  will  enable  me  to  take  up  *  those 
**  heavy  bilk  wh<;n  due,  which  my  sister  (Dorothy  Thompson) 
**  will  inform  you  of,  and  for  which  /  shall  ship  200  casks  on 
^  ^^  'i^W^r^  Certain  Ball^  who  expects  to  sail  in  ttU  next 
«*  month?' 

Extract  tf  a  Utter  from  Thompson  to  Fairbrothvr^  dated  Jet* 
maica^  2Sd  January  17 B$. 

^^  I  shall  wait  upon  Messrs^  Coppel  and 
^  Goldwin^  to  desire  them  to  write  to  Meissrs.  France  and 
^  Company,  relative  to  the  bills  drawn  in  their  favour.  We 
"  are  making  fine  sugar,  and  a  large  quantity  of  it.  I  hope 
^  you  tvill  make  Messrs*  Caldwell  and  Company  satisfied^  until 
'^  /  have  the  pleasure  of  seeing  them^  which  will  be  soon,  as  I 
^  am,  please  God,  determined  to  leave  this  island  in  all  July 
*•  next  in  the  packet.'* 

Extract  of  a  letter  from  Thompson  to  Pairbrother,  dated  J  a* 
maica^  \6th  March^  1785. 

**  I  shall  have  on  board  the  Tyger  one 
^  hundred  and  seventy  hogsheads  and  tierces^  and  thirty  ptm- 
^  cheons,  most  of  which  are  already  on  board.  She  will  sail 
**  the  beginning  of  April. 

^^  N*  S.  With  respect  to  insuring  what  I  shall  have  on 
^  board  the  Tyger ^  I  shall  leave  it  to  your  own  option.  Shoula 
^she  be  long  on  her  passage  you  might  get  insurance  for 
^^  2000/."  as  we  could  not  ^ell  bear  a  loss  just  now." 


Digitized 


by  Google 


208  CASES  IN  EASTER  TERM, 

1786.        Oo  the  same  day  oa. which  the  last  mentioned  letter  frovji 
<— V— '    yamaicavr^s  written  to  Fairbrother^  ht^  being  applied  to  by 
CAUDWEL14 Messrs.  Ca/^^-// and  Company  for  payment  of  Thompsor^ik 
aguintt    Jc^J^  wrote  the  following  answer  to  ihem  : 

**  Messrs.  Caldwell  and  Company* 

"In  consequence  of  your  application  to 
^*  me  for  money  on  account  of  Mr.  Thompson^  I  am  sorry 
"  to  inform  you  that  I  have  nothing  wherewith  to  pay.  A 
"  letter  from  that  gendeipan  acquaints  me  that  he  will  ship 
.  **  two  hundred  casks  of  sugar  and  rum  on  hoard  the  Tyger^ 
**  Captain  Bali  I  will  be  obliged  to  you  if  you  will  order  ia- 
*^  surance  on  these  goods. 

^'  Liverpool,  15th  March,  1785.  T.  Fair  brother.^ 

On  the  18th  of  March  1785,  the  defendant  signed  the  bUbt 
of  lading  in  question. 

Pne  of  these  bills  of  lading  for  the  whole  cargo,  which 
was  acknowledged  to  have  been  the  first  signed  by  the  defend* 
ant,  was  to  deliver  to  Messrs.  Thompson  and  Fairbrother,  or 
their  assigns  ;  this  was  indorsed  by  Thompson  in  Jamaica^ 
Iknd  sent  by  him  to  Fairhrother  in  England,  where  it  arrived 
on  the  20th  of  May,  enclosed  in  the  following  letter  : 


^^  yamaica,  t%th  March,  1785. 
^^  I  send  you  enclosed  a  bill  of  lading  for 
**  what  goods  I  have  got  on  board  the  Tyger.  This  will  acm 
♦*  quaint  you  of  my  being  obliged  to  assign  the  other  bills  of  la^ 
**  ding  to  Coppel  and  Company  for  the  security  of  the  payment 
*^  of  the  bills  drawn  in  their  favour,  Cjfc." 


A  short  timfe  after  the  receipt  of  this  letter,  Fairhrother 
indorsed  the  bill  of  lading  above  mentioned  to  Messrs.  Cald* 
well  and  Company,  the  present  plaintifTs  ;  who,  after  they 
were  in  possession  of  it,  advanced  two  sums  amounting  to* 
gether  to  219/.  13*.  8^.  fcr  the  use  of  Thompson. 

The  other  two  bills  of,  lading  for  diiferent  parts  of  the  car* 
go,  making  up  the  whole  together,  were  to  deliver  to  the  orm 
der  of  the  shipper  or  his  assigns,  and  Indorsed  by  Thompson 
as  follows  ;  "  Deliver  the  within  to  Messrs.  Thompson  and 
«« Fairhrother,  provided  they  engage  to  pay  the  net  proceeds 
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^  to  Messrs.  France  VLtkd  nephew^  otherwise  deliver  them  to  1786* 
'♦the  order  of  James  /'ra/ic^  nephew  on  account  of  Coppell  ^-"v"'^ 
'^sndGoidwin.^      ,  Cal»well 

These  last  bills  of  lading  had  been  delivered  into  the  hands    *g«'"** 
oi  Coppell  VLSid  Goldwin  by    Thompson  at  the  time  when  he  ^' 

wrote  the  letter  of  the  I8ih  of  March  17^5  to  Fairbrother^ 
as  appeared  by  that  letter,  and  were  afterwards  received  by 
francr  and  Company  on  the  6th  June  1785,  in  a  letter  from 
Messrs.  Coppell  and  Goldwin^  dated  16th  April. 

Captain  Ball^  the  defendant,- arrived  at  Liverpool  on  the 
I9th  yune  1785,  having  on  board  his  ship  the  goods  in  ques* 
lion. 

The  day  after  hia  arrival  the  plaintiffs  demanded  the  gooda.^ 
of  him,  when  he  acknowledged  the  bill  of  lading,  but  said    - 
that  he  could  not  deliver  the  goods  without  the  consent  of 
the  owners  of  the  ship,  who  were  France  and  Company. 

On  the  next  day  the  plaintiffs  saw  Franccy  and  repeated 
their  demands,  tendering  at  the  same  ti^me  all  charges  of 
freight,  &fc.  France  said,  th&t  neither  he  nor  the  Captain 
would  deliver  the  goods,  unless  upon  a  promise  that  th«  net 
proceeds  should  be  paid  to  him.  This  was  refused  by  the 
plaintiffs. 

•    WiLL£fi,  J.  then  observed,  that  on  the  trial  several  pt>int8 
had  been  made  by  the  plaintiffs  ; 

1st,  That  the  Captain  had  no  right  to  retain  the  goods  iii 
question,  for  that  he  was  liable  in  an  action  of  trover  on  the 
bill  of  lading  signed  by  him. 

But  in  answer  to  it,  he  had  considered  this  in  reality  as  an 
action  between  the  plaintiffs  and  France  and  Company,  and 
that  the  defendant  who  was  captain  of  the  ship  was  merely  a 
trustee  for  one  or  the  other,  and  was  indemni6ed  in  the  mean 
time.  That  he  was  in  a  similar  situatipn  to  a  sheriif,  when 
contrary  demands  are  made  by  the  assignees  of  the  bankrupt  i 

and  a  creditor  claiming  under  an  execution. 

2dly,  It  was  insisted  that  the  defendant  had  done  wrong, 
io  refusing  to  deliver  the  goods  Recording  to  the  first  bill  of 
lading  signed,  by  which  he  had  bound  himself. 

As  to  this  point,  he  had  left  it  to  the  jury  to  consider  under 
the  particular  circumstances  in  which  all  the  parties  stood. 
He  had  represented  to  them  that  the  defendant  was  master  of 
*/rancr  and  Company's  ship,  and  was  charged  to  deliver  the 
goods  to  them  by  Coppell  and  Goldwin. 

That  the  conduct  of  Fairbrother  was  in  some  degree  cul- 
pable^  in  assigning  the  bill  of  lading  over  to  the  plaintiffs  im- 
mediately 
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176^     mediately  after  he  had  received  it,  against  what  he  knew  t# 

^-*v*^    be  the  design  of  his  principaL 

Calpwelt.     And  that  as  the  plaintiffs,  and  France  and  Company,  wert 

g^twiw    i^Q^j^  fj^jj.  creditors,  and  Aomi^^ir  holders  of  the  bills,  he  who 

*^*''     had  first  got  possession  by  a  legal  title  ought  to  be  preferred  ; 

and  that  for  this  purpoae  the  possession  of  Coppelt  and  Gold* 

'  win  was  to  be  considered  as  the  possession  of  France  mnd 

Company. 

3dly,  It  was  objected  that  France  and  Company  were  not 
creditors  of  Thxfmpnony  because  the  bills  of  exchange  were 
not  due,  and  therefore  that  they  had  no  equitable  lien  on  the 
goods. 

But  that  was  answered  by  sayings  that  the  consideration 
for  these  bills  had  actually  been  advanced  by  France  and 
.    Company. 

4thly,  It  was  insisted  that  the  consignment  of  these  goo<|i 
was  bound  by  the  mortgage  to  the  plaintifls,  executed  by 
Bromfield  under  the  power  of  attorney. 

This  was  answered,  by  saying  that  the  mortgage  did  not 
afliect  this  transaction,  being  subsequent  in  point  of  time* 
That  at  all  events  it  was  only  a  covenant  which  bound  the 
covenantor  personally. 

Under  these  directions  the  jury  had  given  their  verdict  for 
the  defendant,  of  which  he  had  no  reason  to  disapprove. 

Scott^  Woody  and  Law^  shewed  cause  against  the  rule,  and 
directed  their  arguments  to  two  grounds,  on  one  of  which 
they  supposed  that  the  plaintiffs  meant  to  rely. 

1st,  Tliat  the  bill  of  lading  indorsed  to  them,  being  actu* 
ally  simed  before  the  other,  vested  such  a  property  in  them^ 
as  enabled  them  to  maintain  this  action.     Or, 

3dly,  That  under  the  agreement  to  consign  to  them  in  the 
mortgage  deed,  tkey  bsid  a  right  to  these  goods. 

They  observed,  that  in  order  to  clear  this  transaction  it 
was  necessary  to  consider  the  different  relations  of  the  pmr* 
ties  to  each  other. 

After  August  1784,  Fairbrother  no  longer  acted  as  the  ge- 
neral agent  of  Thompson^  but  under  a  special  direction  ac« 
companying  each  cargo  consigned  to  him  ;  therefore  he  had 
no  longer  the  arbitrary  disposition  of  Thompson's  property, 
Bromfield  was  at  that  time  appointed  the  general  agent.  The 
nature  of  this  connexion  between  Fair  brother  and  Thomp* 
son  was  perfectly  well  known  to  the  present  plaintiffs.  Pre* 
vious  to  their  getting  possession  of  tlie  first  bill  of  lading,, 
the  plaintiffs  had  taken  a  mortgage  On  Thompson's  eatate  for 
7000/.  for  a  debt  of  4000/.  only. 

At 
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At  this  time  France  and  Company  were  abo  credkore  of    1786* 
Thompson^  upon  bills  of  exchange  drawn  by  him  to  the  am-   L-^y--^ 
ount  of  5000/«  for  money  which  had  been  adraoeed  to  htm  Ca;u»well 
through  the  handy  of  CofipdtwBkd  Gobhvin^  who  were  agents     ^'^^i 
ol  France  and  Company*     Under  these  circumstances  the     '^^^^' 
WBs  of  lading  were  signed,  Thompson  hitending  that  /oi>- 
hroAer  should  apply  these  goods  in  discharge  of  the  htlls  of 
exchange  which  were  in  the  possession  of  France  and  Com- 
pany.   But  the  plah^tifTs  contend  that  the  bill  of  lading  which 
coosigmd  the  goods  to  Fairbrother  having  been  actually-  &rst 
signed  by  the  defendant,  and  Fairbrother  having  afterwards 
nxlorsed  it  over  to  them,  the  defendant  is  concluded  by  his 
own  act.    In  answer  to  this,  they  observed  that  Fairbrother 
being  merely  the  agent  of  Thompson  for  a  specific  purpose,  , 

and  not  having  a  general  power  over  the  consignment,  which 
was  known  to  the  defendant,  it  was  nothing  more  than  an  un- 
dertaking by  him  to  deliver  the  goods  to  Fairbrother  for  the 
purpose  of  being  disposed  of  according  to  directions  front 
Thompson^  and  therefore,  a»  between  Thompson  »3d  FatrbrO'- 
ttff,  imder  whom  the  plaintiffs  claim,  Fairbrother  had  indor- 
sed this  bill  of  lading  over  to  the  plaintiffs  without  any  autho- 
rity, and  against  conscience  ;  and  there  being  a  general  com- 
mutfication  between  Fairbrother  anil  the  plaintifl's,  that  they 
eitbtr  had  or  might  have  had  notice,  unless  they  were  guilty 
of  great  negligence,  that  these  goods  were  orginally  devoted 
la  take  apd^e  bills  which  were  in  the  possession  of  France 
and  Company. 

Bat  even  supposing  that  any  stress  is  to  be  laid  upon  the 
phiatiff's  bill  of  lading  having  been  the  first  actually  signed^ 
yet  that  wiH  have  no  weight  under  these  circumstances  ;  for, 
according  to  the  nature  of  Fairbrother*s  snxthority^  if  Thomp^ 
*on  had  merely  sent  him  a  letter,  ordering  him  to  deliver  the 
set  proceeds  of  the  goods  to  France  and  Company,  that  would 
have  been  sufficient.  Then^  there  is  no  good  ground  to  repre^ 
sent  these  bills  of  lading  as  inconsistent,  for  the  second  bill 
of  lading  amounted  to  no  more  than  a  special  appropriation 
if  the  goods  which  were  to  be  delivered  to  Fairbrother  un- 
der the  first  bill  of  lading,  and  came  in  lieu  of  a  letter,  or 
other  specific  order  from  Thompson.  The  defendant  there- 
few,  being  apprized  of  the  mode  of  dealing  between  Fair* 
irother  and  Thompson^  only  hound  himself  to  deliver  the  pro- 

?my  to  Fairbrother^  as  the  special  agent  of  Thompson^  and 
(orbrother  was*  afterwards  to  deliver  the  net  proceeds  ac- 
cording 
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1786*    cording  to  further  directions  from   Thompson^  which  wer^ 

^■'■y^    contained  in  the  second  bill  of  lading*     The  defendant  there- 

Calowell  fore  has  complied  with  his  duty,  for  the  goods  were  offered 

i^hVL      *°  ^^  delivered  to  the  plaintiffs,  provided  they  Vouid  promise 

to  pay  the  net  proceeds  to  France  and  Company. 

It  is  not  contended  that  any  money  was  advanced  by  the 
plaintiffs  at  the  time  of  assigning  over  tlie  bill  of  lading  to 
them:  but  it  is  said  that  two  small  sums  were  afterwards  ad- 
vanced by  them  on  the  credit  of  the  bill  of  lading ;  but  it  is 
much  to  be  doubted  whether  the  money  was  advanced  om 
that  account ;  for  the  plaintiffs  had  at  that  time  a  large  mort- 
gage on  ThompsorCs  estate,  which  was  more  than  sufficient  to 
cover  their  debt.  And  indeed  the  sums  advanced  were  so 
small  that  they  could  only  be  colourable,  for  ihey  must  have 
known  that  they  were  not  sufficient  to  answer  the  pressing  de* 
mands  of  Thompfton.  Besides,  if  the  fact  were  so,  it  was 
done  at  their  own  peril  under  notice  of  Fairbrot hermit  limited 
authority;  for  betore  that  time  they  had  treated  with  i?rojvi- 
Jield  as  th^  general  agent  of  Thompson* 

Fairbrother  was  during  all  this  transaction  in  the  habit  of 
communicating  his  letters  to  the  plaintiffs.  In  the  letter  da- 
ted ^xh  December  1784,  Thompson  took  notice  that  he  had 
heavy  bills  outstanding  against  him,  for  the  payment  of  which 
he  should  ship  200  hogsheads  on  board  the  Tyger^  Captain 
BalL  It  was  clear  therefore  from  that  letter,  which  the  jury 
had  a  right  to  presume  that  the  plaintiffs  had  seen,  that  the 
goods  in  question  were  sent  to  Fairbrother  to  take  up  those  bills 
which  were  in  the  possession  of  France  and  Company,  for 
there  were  no  other  heavy  bills  except  those.  The  plaintiflfs 
must  have  known  therefore  that  there  was  a  special  lien 
meant  to  be  fixed  on  this  property  i  and  the  letter  of  the  23d 
January  confirmed  it,  because  it  shewed  that  Thompson  held 
the  same  intention  that  he  had  manifested  in  the  former  let- 
ter ;  and  is  also  very  important,  because  it  proves  negatively, 
not  only  that  Thompson  had  no  idea  of  sending  the  goods  to 
the  plaintiffs,  but  that  he  had  alio  expressly  intemSd  to  ex- 
clude them,  for  he  desired  Fairbrother  to  call  u^n  them  and 
make  them  satisfied  till  he  came  to  Englar$d. 

No  argument  in  favour  of  the  plaintiffs  can  be  drawn  from 
the  circumstance  of  their  having  insured  this  cargo  by  the 
direction  of  Fairbrother^  he  himself  having  no  authorit)  from 
Thompson  to  order  anv  such  insurance  till  the  receipt  of  the 
letter  of  the  15th  March^  which  was  long  afterwards  ;  and 

it 
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It  was  gross  negligence  in  the  plaintiffs^  knowing  Fairbrother^s  1786* 
limited  commission,  hot  t6  demand  a  sight  of  his  aathority  ^--v-^ 
for  making  such  an  oi-der.  Caldw«lC 

It  was  therefore  for  the  jury  to  determine  under  all  these    %^^ 
orcumstances  whether  the  plaintiffs  had  or  had  not  actual 
•otice  that  these  goods  were  consigned  to  Fairbrother  for  the 
q>ecial  purpose  of  paying  the  bills  in  the  hands  of  France 
amd  Company  }  and  the  verdict  has  determined  that  they  had. 

Hitherto  this  case  has  only  been  considered  on  the  pre- 
sumption of  fraud  or  wilful  negligence  on  the  part  of  the 
plaintiffs*  But  in  point  of  law  this  property  was  vested  in 
France  and  Company  before  the  plaintiffs  wefe  in  possession 
of  their  bill  of  lading.  All  the  bills  of  lading  hafd  an  exist- 
ence when  the  lett<?r  of  the  13th  March  was  written,  Thomp' 
son  had  then  put  the  second  bill  of  lading  into  the  hands  of 
Cofpei  and  Goldwin  for  the  use  of  France  and  Cotnpany. 
The  first  bill  of  lading  was  at  that  tinie,  and  for  long  after- 
wards, in  abeyance,  it  not  having  reached  Fairbrother. 
Therefore  not  only  the  right  of  property  was  vested  in  France 
Und  Compaby  in  point  of  Taw,  but  they  were  also  in  possession 
in  point  of  fact,  for  the  goods  were  actually  on  board  a  ship 
bHonging  to  them. 

At  all  events  the  agent  could  do  no  more  than  the  princi- 
faL  Had  Thompson  himself  been  in  England^  he  could  noc 
nave  delivered  this  cargo  to  the  plaintiffs  aftbr  Coppel  and 
GoUwin  had  been  put  in  possession  of  the  bill  of  lading. 

2dly,  As  to  the  mortgage,  allowing  it  to  have  been  war- 
ranted by  the  power  of  attorney,  it  could  make  ho  difference 
in  this  case  as  between  the  plaintiffs  and  France  and  Company; 
for  the  covenant  to  cohsign  the  produce  of  Thompson*^  estate 
could  only  be  binding  upon  him,  and  Cohld  hot  affect  France 
and  Company,  who  were  in  possession  under  ai  legal  title  in 
the  mean  time.  But  this  mortgage  was  not  executed  pursu- 
ant to  the  power  of  attorney.  The  power  was  expressly  given 
in  order  to  raise  money  for  Thompson^  and  not  for  the  purpose 
of  securing  an  old  debt.  ^ 

Wihony  Chambre^  and  $.  Heywood^  contta^  contended  that 
as  the  plaintiffs  were  in  possession  of  the  first  bill  of  lading,' 
which  was  signecl  by  the  defendant,  it  was  conclusive  as 
against  him.  A  bill  of  lading  is  as  negotiable  as  a  bill  of 
exchange.  It  is  ah  undertaking  by  the  captain  to  deliver 
the  goods  specified  therein  either  to  the  consignee,  or  to  his 
assigns.     The  defendant  therefore,  having  signed  one  bill  of 

Vol.  I.  r  f  kdili?^,» 
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1786.     ladirg,  acted  fraudulendy  in  siting  another  which  was  m« 

^^--Y—^   consistent  with  the  first.     But  in  every  case  where  there  are 

Caldwell  two  inconsistent  bills  of  lading,  the  first  binds  the  captain  and 

against    owrfers.     If  the  other  bills  crt  lading  had  been  of  the  same 

tenor  and  diUe  as  the  first,  C^ppell  and  Goldtvin  could  have 

derived  no  title  under  them,  because  in  order  to  negotiate 

them  they  ought  to  have  been  indorsed  by  Fairtrotheria  well 

as  Thompson* 

Admitting  that  thedefendant  is  to  be  considered  as  a  trusteei 
yet  he  is  a  trustee  for  those  persons  to  whose  order  he  him- 
self signed  the  bills  of  lading,  and  if,  after  having  signed  one, 
he  entered  into  a  subsequent  contract  inconsistent  with  such 
trust,  he  is  guilty  of  a  breach  thereof,  for  which  he  is  person* 
all)  answerable.  He  is  not  in  a  similar  situation  to  a  sherifi^ 
who  knows  not  whom  to  prefer  of  two  contending  parties,  to 
whose  several  claims  he  is  not  privy,  and  who  therefore 
comes  to  the  court  for  an  indemnity,  or  seeks  it  from  the 
parties  \  for  here  these  contradictory  claims  are  set  up  in  con- 
sequence of  the  defendant's  own  wrong,  and  could  not  baVe 
happened  without.  I'he  defendant  therefore  has  made  Mm- 
self  ruble. 

But  even  considering  this  merely  as  a  question  of  right 
between  the  plaintiffs  and  France  and  Company,  the  plaimiffs' 
title  ought  to  be  preferred,  because  they  derive  it  under  the 
first  bill  of  lading. 

WiLLES,  J  gave  no  further  opinion,  but  declared  hitAtf(flf 
satisfied  with  the  verdict. 

AsuHUKST,  J.  I  do  not  think  upon  the  whole  of  this  tranfs- 
action  that  this  can  be  considered  as  a  verdict  either  agaitfst 
rvidence  or  law,  and  therefore  there  ought  not  to  be  a  new 
trial. 

There  is  no  reason  for  saying  that  either  the  platntiffk  or 
France  and  Company  are  not  equitable  holders  of  the  sevefial 
bills  of  lading.  When  equity  is  equal  between  the  parties,  a 
legal  title  must  prevail.  This  reduces  the  question  to  a  mf^e 
point  of  law.  I  shall  put  out  of  the  question  all  the  lettefs, 
which  ought  not  to  prejudice  the  plainiiflPs  because  they  Were 
not  proved  to  have  had  actual  notice  of  them  ;  neither  iA'e 
they  guilty  of  negligence  in  not  having  endeavoured  to  kafrn 
their  contents.  They  knew  that  FairbrDther  acted  as  Ae 
agent  of  Thompson^  and  had  no  reason  to  be  suspicious  of^his 
authority. 

Upon  the  merits  of  the  case,  tlie  leaning  of  my  ffi^i- 
natioD  would  rather  be  in  favour  of  the  defendant,  Whom  I 

consider 
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consider  as  the  servant  of  France  and  Company,  than  in  fa-     1786. 
vour  of  the  plaintiffs,  because  they  have  got  another  security.    *— v*^ 

But  ia  point  of  law  also  the  plaintiffs  are  not  entitled  to  Caldwili- 
recover.  Three  bills  of  lading  were  signed  by  the  captain :  ^f^"*"** 
the  first  is  a  general  one,  consigning  the  whole  cargo  to  the 
order  of  Thompson  and  Fairhroihtr;  the  other  two  are  partial 
consignments  of  different  parts  of  the  same  cargo  to  the  order 
©f  the  shipper.  If  it  could  be  proved,  or  there  was  any  rea- 
son to  infer  that  the  defendant  meditated  a  fraud  on  any  per? 
son,  that  would  afford  an  argument  as  against  him;  but  no 
fraud  can  be  presumed  here. 

I  do  not  see  indeed  the  reason  of  making  these  bills  of  lad- 
ing in  a  different  form,  but  the  captain  might  suppose  them 
to  b(e  the  same  in  effect ;  for  he  knew  that  Fuirbrother  was 
nuerely  an  agent  for  Thompson.  Therefore  ^I  do  not  thinl^ 
that  they  can  be  said  to  be  inconsistent ;  they  are  all  of  thengt 
In  substance  to  the  order  of  the  shipper.  Whoever  then  was 
first  in  possession  of  either  of  these  bilk  of  lading  had  the  le- 
gal title  vested  in  him. 

it  appeared  by  the  letter  of  the  18th  of  Marchy  that  at  that 
time  Thompson  had  indorsed  two  of  the  bills  of  lading  to  the 
i^ents  of  France  and  Company.  In  my  opinion,  that  was  an 
immediate  transfer  of  the  legal  interest  in  the  cargo,  and  that 
same  letter,  which  also  conveyed  the  other  bill  of  lading  to 
Fuirbrother^  gave  him  notice  of  this  indorsement. 

It  was  argued  that  the  defendant  was  bound  to  deliver  the 
cargo  according  to  his  undertaking ;  but,  as  he  knew  of  thiji 
indorsement  to  Coppell  and  Goldwin^  he  considered  himself 
bound  to  deliver  the  cargo  according  to  that  bill  of  lading, 
which  was  first  possessed  by  one  of  the  parties.  He  then 
concluded  that  he  should  fulfil  his  undertaking  by  delivering 
to  the  order  of  the  shipper.  As  to  the  plaintiffs  being  in  po:i- 
session  of  the  bill  of  lading  under  which  they  clairp,  before  the 
other  two  arrived  in  England^  the  time  of  their  arrival  cannot 
vary  the  case,  for  the  legal  title  was  vested  in  Coppell  and 
Goldwin^  by  their  being  indorsed  to  them. 

BuLLER^  J.  Several  objections  have  been  made  to  this 
verdict ;  but  the  case  is  confined  to  a  very  narrow  compass. 

The  first  objection  was,  that  the  defendant  had  no  right 
to  withhold  the  goods  after  demand  made  by  the  holder  of 
the  bill  of  lading.  The  answer  given  to  it  was,  that  he  was 
indemnified,  and  that  it  ought  to  be  considered  as  an  action 

between 
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1786.     between  the  plaintiffs  and  France  and  Company.    But  I  do  not 

Vr-yr— ^    think  that  the  doctrine  of  indemnity  applies  to  such  cases  a9 

Calvwsll  these.     Besides^  it  always  applies  against  a  defendant  and  not 

agatngt     f^j.  ^jm.     If  Ji  appear  that  a  defendant  stands  in  the  place 

'^?'^*     of  a  third  person,  hp  shall  not  be  permitted  to  avail  himself 

of  any  objection  against  the  merits  of  the  case,  whicK  such 

third  person  could  not  have  availed  himself  of. 

The  2d  objection  was,  that,  as  there  were  different  bills  of 
^ding,  the  defendapt  was  bound  to  deliver  the  cargo  according 
Xo  the  first  bill  of  lading  actually  signed. 

This  being  the  real  point  of  the  case,  I  shall  reserve  it,  till 
}ast. 

Sd  Objection.  That  as  the  plaintiffs  and  France  and  Com- 
pany were  hon^ifide  holders  of  these  bills  of  lading,  they  who 
prst  got  possession,  as  between  these  parties,  were  to  bp  pre- 
ferred. 

But  harp  possession  conveys  po  title,  as  between  persons 
claiming  under  diOerent  rights.  The  question  here  is,  who 
has  the  legal  title  \  For  the  person  who  first  gets  possession 
Vinder  the  legal  title  must  prevail. 

4thly.  That  France  and  Company  were  not  creditors  to 
Thompson  at  the  time  that  the  bills  were  indorsed  to  them, 
^ut  that  is  not  so.  For  they  stood  in  the  situation  of  payees 
pf  the  bills  of  e:(change,  for  which  they  had  given  a  valuable 
(Consideration. 

The  la^t  objectipn  was,  that  the  plaintiffs  were  entitled  un- 
der the  covenant  contained  in  the  mortgage  to  consign  to  thera. 
*rhe  answer  given  to  that  was  right ;  that  the  mortgage  ha4 
^nothing  to  do  with  this  question.  It  was  subsequent  to  the 
transaction  ;  and  besides  it  was  only  a  covenant  to  consign, 
which  could  not  bind  third  persons. 

Now  f^s  to  the  principal  point,  it  is  material  to  consider  the 
nature  of  a  bill  of  lading.  It  is  an  acknowledgment  under  the 
hand  of  the  captain,  that  he  has  received  such  goods,  which 
he  undertakes  to  deliver  to  the  person  named  in  that  bill  of 
lading.  It  is  assignable  in  its  nature  ;  and  by  indorsement 
the  property  is  vested  in  the  assignee.  It  is  now  clearly  set- 
tled that  goods  at  sea  may  be  so  assigned.  This  doctrine  is 
laid  down  in  Evans  and  Marietta  1  Lord  Ray,  271.  and  is  re- 
cognized by  Lord  Mansfield,  in  Wright  and  Another  v. 
fampbell  and  Another.     4  Burr.  2051. 

It  is  argued  that  the  captain  must  be  answerable  at  all 
events  in  this  action,  because  he  signed  the  first  bill  of  lading 
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to  the  order  of  Thompson  and  Fairbrother^  who  indorsed  it  to      1786. 
the  plaintiffs,     I  think  it  very  material  to  consider  who  Fair'    ^-^^ — ' 
brother  was.     He  had  no  interest  in  these  goods  ;  and  he  was  Caldwell 
known  to  all  the  parties  to  be  the  agent  of  Thompson.     Then     ^^"^ 
Fairbrother  must  be  considered  as  Thompson  himself.     The         ^^ 
bills  of  lading  were  all  to  the  order  of  Thompson ;  he  had     , 
then  the  absolute  control  over  the  goods;  and  might  have 
unshipped  them  if  he  had  so  pleased.     So  that  they  are  not 
like  goods  consigned  to  a  third  person,  for  they  remained  un- 
der the  power  of  Thompson  all  the  time  till  he  indorsed  the 
bills  of  lading.     If  Thompson  and  Fairbrother  are  to  be  con- 
sidered as  the  same  person,  it  is  the  same  as  if  the  bills  of  lad- 
ing were  to  the  order  of  Thompson  alone.     Then  the  question 
is,  who  has  the  prior  right  under  him  ? 

It  was  said  by  the  plaintiffs'  counsel,  that  the  defendant  was 
the  agent  ol  France  and  Company,  and  that  they  must  be  ta- 
ken to  know  what  he  did  ;  but  that  makes  against  the  plain, 
tiffs ;  for  at  the  time  when  Thompson  assigned  the  two  bills 
of  lading  to  Coppell  and  Goldwin^  the  defendant  knew  that  he 
had  the  other  in  his  hands,  and  could  not  therefore  have  as- 
signed it  to  any  other  person.  The  defendant  then  acted 
fairly,  and  it  could  only  happen  by  the  subsequent  mis- 
conduct of  Thompson^  namely,  by  his  afterwards  indorsing 
one  of  the  bills  of  lading  to  another  party,  that  any  ditiBculty 
could  arise. 

Then  the  question  is,  whether  this  bill  of  lading,  being 
made  in  favour  of  Thompson  and  Fairbrother  jointly,  can  be 
distinguished  from  one  made  in  favour  of  Thompson  only  F  I 
think  it  cannot,  because  Fairbrother  was  known  to  the  parties 
to  be  the  agent  of  Thompson. 

As  therefore  this  transaction  is  to  be  considered  in  the 
same  light  as  if  all  the  bills  of  lading  had  been  made  to  the 
order  of  Thompson  alone,  how  does  the  question  stand  as  be-  . 
tween  the  plaintiffs  and  France  and  Company  ?  Both  parties 
claim  under  Thompson :  but  France  and  Company  have  the 
first  ieqai  right ;  for  two  bills  of  lading  were  .first  indorsed  to 
them,  and  the  letter  which  conveyed  the  other  bill  of  lading 
to  Fairbrother  apprized  him  at  the  same  time  of  this  indorse- 
ment. 

(a)  Rule  discharged. 

(o)  Vide  pott'  Hibkert  y.  Carter^  745.  and  Lickbarrcm  v.  iWa««i,  S  vol  63. 
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Th€  KJNG  against  The  Inhabiunts  of  ST.  PETER  in  the 
UTeikmki^,  Borough  of  DERBY. 

A  second  T^  WO  justkea  made  an  order  for  the  removal  of  Benjamin 
«erti£cate  to  A  Pratt^  Adary  his  wife,  and  their  four  childreD,  from 
a  paaper  the  parish  of  Su  Peter  in  the  borough  of  Derby  to  the  parish 
^fj^^  *of  Chaddehden  in  the  county  of  Derby  ;  and  the  sessions,  on 
given  bydie^P^^^f  quashed  that  order ;  and  stated  the  following  case  for 
i  parish,  the  opinion  of  this  court. 

Benjamin  Pratt  the  pauper,  on  the  3th  of  November  1751, 
waa  bound  apprentice  for  seven  years  to  Joseph  Pinn^  in  the 
parish  of  JU  Saints  in  Derby^  to  which  place  Pinn  had  a  cer- 
tificate from  the  parish  of  Smalley.  The  pauper  served  his 
master  in  All  Saints  about  five  years  and  an  half.  And  the 
master  with  his  family,  at  Lady  Day  1757^  removed  to  Chad^ 
desden^  where  he  resided  till  the  14th  oi  Janttary  1756,  wh<^n 
Smalky  granted  Pinn  a  certificate.  Between  Lady  Day  1757, 
and  the  14th  January  1758,  the  pauper  served  his  oaaster 
upwards  of  forty  days  in  Chaddesden.  Pinn  the  master  never 
returt^d  to  All  Saints^  but  continued  at  Chaddesden  under  the 
certificate.  1  he  pauper  returned  to  JU  Saints  in  the  Sum* 
mer  1758,  and  served  his  master  there  upwards  of  forty  day« 
after  Smalley  had  granted  the  certificate  to  Chaddesden*  The 
sessions  were  of  opinion  that  the  pauper  gained  a  setdement 
by  such  last  service  in  Ail  Saints. 

The  only  question  was,  whether  the  second  certificate  to 
the  parish  of  Chaddesden  discharged  the  former  one  to  the 
parish  of  All  Saints^  they  having  both  been  given  by  the  pa* 
rish  of  Smalley  f 

The  Courts  being  of  opinion  that  this  question  was  deter* 
.   mined  by  the  case  of  the  King  against  The  Inhabitanta  of 
Birdham  (ay,  discharged  the  rule,  without  hearing  any  argu* 
ment. 

Mingay  in  support  of  the  rule*— Co/tf  against  it. 

Order  of  sessions  affirmed. 

(a)  mi,  25  Geo,  3-  B  JR. 
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The  KING  against  The  Dock  Company  of  HULL.        ^J*^; 

TWO  justices  allowed  a  rate  made  for  the  relief  of  the  Lands  por- 
poor  of  the  parish  of  ScidcoateSy  in  the  East  Riding  of  chased  by  a 
Ae  county  of  Tork.  company. 

Upon  appeal^  the  sessions  confirmed  the  said  rate,  and^i^tT^^" 
stated  the  following  c^se  ;  dock,  ac- 

That  in  pursuance  of  an  act  of  parliament  made  in  theco'<l>"g^o 
19ih  year  of  his  present  Majesty,  entitled  "  An  act  for  "^3^-*"^^;'^^ 
•*  ing  and  establishing  public  quays  or  wharfs  at  Kijigston  which  dc- 
**  upon  HuU^  for  the  better  securing  his  Majesty's  revenues  dares  that 
•*  of  customs,  and  for  the  benefit  of  commerce  in  rhe  port *^« »*»*»*».o^ 
**of  Kingston   wpon    Hull^    for   making  a   bason   or   dock,  ^^^^ ^{^'"^ 
••with  reservoirs,  sluices,  roads,  and  other  works,  for  the  considered 
**  accommodation  of  vessels  using  the  said  port,  and  for  ap-  *»  personal 
^  propriating  certain  lands   belonging  to  his   Majesty,    ancl  Jre wcabic 
**  for  applying  certain  sums  of  money  out  of  his  Majesty's  to  the  poor 
**  customs  at  the  said  port  for  those  purposes,  and  for  csta- in  propor- 
^  btishing  other  necessary  regulations  within  the  town  and  "°"  ^^  *•** 
**  port  of  Kingston  upon  Hull^^  The  commissioners  in  and^jj]"*  ^"** 
by  the  said  act  appointed  did,  before  the  making  of  the-s^aid 
dock  or  bason,  purchase  divers  lands  and  grounds  in  the  said 
parish  of  Scukoates^  all  which  lands,  as  well  before  the  pur- 
chase thereof  as  afterwards,  were  assessed  to,  and  did  pay, 
the  land.tax  and  all  parochial  assessments  to  the  parish  o^ 
Sculcoates  in  comm  n  with  all  the  other  lands  in  that  parish  ; 
and  that  the  said  Doci  Company  did  cut  and  convert  three 
acres,  two  roods,  and  twenty-nine  perches  of  land,  part  of  the 
said  lands  so  purchased  as  aforesaid,  and  lying  within  the  pa- 
rish of  Sculcoates  al'oresaid,  into  the  said  dork  or  bason.    And 
that  the  same  are  now  part  thereof,  the  whole  dock  or  bason 
containing  ten  acres. 

That  in  that  part  of  the  said  dock  or  bason  within  the  pa- 
rish of  ScuIcoateSy  twenty  or  thirty  ships  or  vessels,  orthere- 
abouts,  frequently  lie  and  are  moored  for  several  months  to- 
gether, particularly  in  the  winter  season  ;  and  that  the  ap- 
prentices belonging  to  such  ships  usually  lie  on  board  such 
ships  or  vessels  during  all  the  time  they  are  so  stationed. 

That  in  the  year  1783,  the  said  Dock  Company  rtttiyid 
f<Mr  tonnage  of  ships  granted  by  the  said  act  5000/.  and  ex- 
pended 
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1786.     pended  in  officers'  salaries  and  requisite  repairs  1300/.  so  that 
V—^^^^-J   the  net  proceeds  amounted  to  3700/. 

The  Ki  vG      That  the  said  Dock  Company  do  not  owe  or  stand  indebted 
?*"n'  k  ^^  ^"^y  per^n  or  persons  in  any  sum  of  money  or  security  at 
^^„f^,^?^Q£ interest,  either  borrowed  under  the  authority  of  the  said  act, 
Hull,     or  otherwise. 

That  there  are  120  dock  shares  in  this  company  of  500/. 
each,  on  which  the  several  proprietors  have  only  actually  ad- 
vanced and  paid  300/.  for  each  share,  and  that  the  same  now 
sell  at  525/, 

That  on  the  7th  day  of  May  1784,  an  assessment  was  laid 
on  the  lands  and  tenements  in  the  said  parish  of  Sculcoates  for 
the  relief  of  the  poor  therein  for  the  year  1784,  at  one  shillings 
and  four  pence  in  the  pound,  which  rate  was  afterwards  duly 
allowed  by  two  of  his  Majesty's  justices  in  and  for  the 
said  Ridings  and  published  in  the  parish  church  of  Sculcoatesy 
according  to  the  statute  in  that  behalf  made,  and  is  in  the 
words  following ; 

*'  For  that  part  of  the  Dock  lying  in  the  parish  of  Sculcoates^ 
800/.— 59/.  6*..8^." 

Bearcroft  and  Wilson^  shewed  cause  against  a  rule  which 
had  been  obtained  last  term  to  quash  this  order  of  sessions, 
confirming  the  rate. 

It  appears  by  the  order  of  sessions  that  the  land  purchased 
by  the  Dock  Company  was  assessed  to  the  land-tax,  and  paid 
ail  parochial  assessments  to  the  parish  of  Sculcoates^  as  well 
before  as  after  the  purchase.  This  is  therefore  only  land, 
which  by  improvements,  produces  more  than  it  did  before  ; 
and  the  improved  value  can  afford  no  reason  why  it  should 
cease  to  be  assessed.  The  rate  has  been  encrcased  in  pro- 
portion to  the  improved  value  of  the  land.  This  is  not  like 
the  case  of  a  toll  or  lighthouse,  which  before  was  not  rate- 
able at  all-  If  it  be  objected  that  this  property  is  rated  as 
land^  when  the  act  has  made  it  personal  property;  the  answer 
is,  that  the  Legislature  in  this  consulted  only  the  convenience 
of  the  owners  of  shares,  and  did  not  mean  to  alter  the  nature 
of  the  property,  so  as  to  exempt  it  from  the  payment  of  rates' 
and  taxes,  to  which  it  was  liable  before  ;  but  merely  to  sub- 
ject  it  to  the  same  easy  rules  of  alienation  as  chattels.  This 
'  is  therefore  like  a  chattel  interest  in  land,  which  is  indisput- 
ably rateable. 

Ersiincy  and  Garrow^  contra^  did  not  contend  that  per- 
sonal property  generally  was   not  rateable :  but  it  did   not 

foUow 
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follow  that  this  species  of  personal  property  fell  within  the     1786. 
principle  of  those  cases  that  determined  that  such  sort  of  pro-    v.--v*--<^ 
perty  was  rateable.     It  was  the  intention  of  the  legislature  The  Kisa 
that  this  property  should  be  exempted  from  all  rates  and  taxes;  rp^^  q**^!^ 
for  the  proprietors  were  engaged  in  a  very  hazardous  under-  compan^of 
taking  for  the  benefit  of  the  public,  the  profits  of  which  were     Hvll. 
very  precaribus. 

In  the  case  of  the  King  v.  Richardson  (a),  lead  mines  were 
determined  not  to  be  rateable  property  on  account  of  the  great 
hazard  and  expence  with  which  those  kind  of  adventures  are 

Sinerally  attended  ;  though  one  reason  given  in  that  case  was, 
at  lead  mines  were  not  mentioned  in  the  43  Eliz.  c.  2.  but 
coal  mines  were  ;  and  it  was  said,  that  the  insertion  of  one 
was  an  exclusion  of  the  other. 

In  Sowls  V.  Gells  and  another  (J)  the  Court  held  the  lessee 
of  lead  mines  in  such  case  liable.  They  therefore  distinguish- 
ed between  him  and  the  original  adventurers  ;  for  though  his 
revenue  was  uncertain,  he  run  no  risk,  and  was  not  tp  be 
ranked  with  that  class  of  advetiturers. 

In  the  case  of  the  London  waterworks  (c)  the  Court  doubt- 
ed whether  the  profits  of  an  hazardous  adventure,  which  re- 
quired in  the  first  instance  a  great  capital,  and  were  subject 
to  continual  losses,  wete  rateable.  But  the  case  went  to  the 
Exchequer  Chamber^  where  judgment  was  given  on  another 
ground. 

Another  objection  arises  on  the  rate'itself ;  it  professes  to 
be  a  rate  on  lands  and  tenements,  and  yet  it  is  rated  as  the 
profits  of  an  adventure. 

Besides,  the  act  has  expressly  exempted  the  company  from 
the  rate  now  attempted  to  be  imposed,  by  declaring  that  the     / 
shares  of  the  proprietors  shall  be  considered  as  personal  pro- 
perg^. 

Per  Curiam.  This  is  landed  property  lying  within  the  pa- 
rish, which  clearly  was  the  subject  of  a  rate  before  the  pass- 
ing of  this  act  of  parliament.  Then  the  que^ion  i«,  vhether 
the  act  exempts  this  property,  which  was  rateable  and  rated 
before.  But  tht  re  are  no  words  of  exemption.  As  between 
the  heir  and  executor,  this  is  to  be  considered  as  personal 
property :  but  the  Legislature  did  not  intend  to  alter  the  na. 
tore  of  it  in  any  other  respect. 

Rate  and  order  of  sessions  aflSrined  (rf). 

Vol.  I.  G  g 

{a)  3  Burr.  13^1.  (b)  Owjp.  451.  (c>  Cafdec  155,  6.  (d)  Vkl  P  v, 
the  Ma|ror,  Sec.  of  Londorij  pott.  4  vol.  21 ;  &  ^.  v.  The  Connnissioneri  of  Satten 
Lood  Shtice  Navigation,  ib.  730. 
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M^Tth!  The  KING  agaimt  EDWARD  TRELAWNEY. 

Conviction   *TpHIS  was  a  coiiriction  before  two  justices  of  the  peace 

^M3^e47     -*•     ^°  ^^^  lottery  act  of  22  Geo.  3.  c.  4r. 

foHi^suring    '  ^^^^  information  stated  "  that  the  defendant^  on  the  I8th  of 

a  ticket  in    "  March  1786,  not  regarding  the  statutes  of  our  said  lord  the 

the  Jotje^r,  "  king,  nor  fearing  the  penalties  therein  contained,  did  in  the 

hT^^G^t   *'  P^**'**^  ^^  St.  Bfitolph  without  Aldgate,  in  the  ward  of  jfUgate^ 

3.  quashed,  "  >n  the  city  of  London^  receive  of  and  from  one  James  Tho* 

because  the  **  mas  the  sum  of  Jive  shillings  and  threepence  of  lawful  money 

d*d^T**'°"  **  of  Great  Britain^  under  pretence^  promise^  and  agreement^  ta 

tlaUtvMia^'' P^  ^^  ^^^  ^^'^  yame*  Thomas  one  sixteenth  part  or  share 

ticJket  in  the  "  of  20  guineas,  to  wit,  the  sum  of  one  pound  six  shillings  and 

State  iottery,*'*'  threepence^  oi  lawful  money  of  Great  Britain^  on  the  event 

**  and  contingency  that  the  ticket  No.  37107,  should  be  draxvn 

^^Jortunate  on  the  37  th  day  of  the  drawing  of  the  lottery^  autho^ 

**  rized  and  established  by  an  act  of  parliament  made  in  the  par- 

"  liament  of  our  said  lord  the  \i\xi^  at  a  Sessions  thereof  holden 

**  at  Westminster  in  the  25th  year  of  his  reign^  entitled  **  An 

^^  act  for  granting  to  his  majesty  a  certain  sum  of  money  to 

**  be  raised  by  a  lottery,"  contrary  to  the  form  of  the  statute 

*'  in  such  case  made  and  provided  ;  whereby  and  by  forqe  of 

*^  the  statute  in  such  case  made  and  provided  the  said  Ed- 

^    **  ward  Trelawncy  liath  for  his  said  offence  forfeited  the  sum 

"  of  SOU  &f  c. 

After  staling  that  the  defendant  had  been  summoned,  and 

pleaded  not  guilty,  the  conviction  proceeded  to  state  that 

"  on  the  22d  day  of  March^  in  the  26th  year,  £s?c.  the  said 

"  James   Thomas  (a  credible  witness,   &?c.)  saith,  that  he 

^^  knows  the  said  Edward  Trelawney  ;  and  that  on  Saturday 

"  the  1  iBth  day  of  March  he  went  to  the  office  6f  the  said 

^'  Edward  Trelawney  in  the  parish  of  St.  Botolph  without 

**  Aldgate^  in  the  ward  of  Aldgate  aforesaid,  in  the  said  crtfy 

**  to  en-quire  the  price  of  insurance  for  a  sixteenth  part  of 

**  20  guineas  prize  only,  and  was  informed  by  the  said  Edward 

**  TreUnMffiey  that  the  price  was  five  shillings  and  threepence; 

"  he  them  reauested  the  said  Edward  Trehrumey  to  insure  him 

*'  the  tic/ set  No.  37107,  and  that  the  said  Edward  Trekfwney 

**  ordert  ;d  him  to  go  to  a  clerk  in  the  office^  who  accordingly  in^ 

**  sured  him  the  said  ticket  No.  37107,  for  which  be  paid  to  him 

*^th6^ 
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**  the  said  sum  of  five  shillings  and  threepence  ;  and  in  con.     1786, 
**  sideration  thereof  the  said  clerk  of  the  said  Edward  Treiaw^    ^-^ — ' 
•*  net/  did  promise  and  agree  to  pay  to  him  the  said  ^ames  Tho-  Thc^Ki  ©, 
"  mas  one  sixteenth  part  of  20  guineas^  if  the  said  ticket  No.  t^^^'^^. 
«*  37107,  should  be  drawn  a  prize  on  the  37th  day  of  the  draw-^      k^^, 
"  i^g  of  the  said  lottery. ^^ 

It  then  stated  that,  the  defendant  not  contradicting  this  evi- 
dence, the  justices  convicted  him  in  the  penalty  of  bOl»for  his 
said  offence. 

The  statute,  establishing  the  State  lottery  in  which  the 
ticket  in  question  was  sold,  is  the  25  Gvo.  3.  c.  59 ;  but  the 
penalty  is  given  under  the  former  general  statute,  22  Geo.  3^ 
3.  c.  47;  the  13th  section  of  which  enacts  that,  *'  in  order 
•*  to  prevent  all  adventuring  with  lottery  tickets  in  anv'  such 
•*  {a)  lottery  as  aforesaid,  it  shall  not  be  lawful  for  any  person 
*'  or  persons  to  sell  the  chance  or  chances  of  any  ticket  or 
^  tickets  in  any  such  lottery  as  aforesaid  for  a  day  or  any  less. 
*^  time  than  the  whole  time  of  drawing  in  any  such  lottery, 
^*  or  to  insure  for  or  against  the  drawing  of  any. such  ticket 
**  or  tickets,  ox  to  receive  any  money  or  goods  in  consideration  of 
•*  any  agreement  to  repay  any  sum  or  iums^  or  to  deliver  the  same 
•*  or  other  goods^  ifftny  such  ticket  or  tickets  shall  prove  fortunate 
**  or  unfortunate^  or  on  any  other  chance  or  event,  relative 
**to  the  drawing  of  any  such  ticket  or  tickets,  whether 
•*  as  to  their  being  drawn  fortunate  or  unfortunate,  or  the 
*•  time  of  their  being  drawn  or  otherwise  howsoever,  or  un^ 
^  dcr  any  pretence,  device,  form,  denomination  or  descrip^ 
**  tion  whatsoever,  to  promise  or  agree  to  pay  any  sum  or 
**  ^ums,  or  to  deliver  any  goods,  or  to  do  or  forbear  doing  any 
'**  thing  for  the  benefit  of  any  person  or  persons,  whether  with 
**  or  without  consideration,  on  any  event  or  contingency  re- 
**  lative  or  applicable  to  the  drawing  of  any  such  ticket  or 
M  tickets,  or  to  publish  any  proposal  for  any  of  the  purposes 
**  aforesaid,  fife,  under  the  penalty  of  50/.*' 

Erskine  took  four  objections  to  this  conviction* 

1st,  The  information  does  not  distinctly  and  specifically 
charge  the  defendant  With  an  offence  within  the  act.  It 
does  not  charge  him  with  receiving  money  or  goods  in  const* 

deration, 

(a)  Such  lottery  refers  to  any  State  lottery,  which  may  at  any  tirnje  be  authcp 
nzed  ^y  aci  of  parliainfinjti  ' 


Digitized 


by  Google 


224  \     '     CASES  IN  EASTER  TERM, 

1786.    deration  of  any  agreement  to  repay  any  sum^  or  to  deliver  t/ie 

^^■-^■^■^    same^  or  other  goods  on  the  event  of  the  ticket^s  proving  furtu* 

The  KmG  nate  or  unfortunate  ;  but  he  is  charged  with  receiving  money 

agatMt     under  pretetice^  promise^  and  agreement  to  pay  ;  whereas  the  of- 

II  lY,      fence  constituted  by  the  act  is  receiving  money  in  coJisiderU' 

tion  of  the  agreement, 

2d  Objection.  It  does  not  appear  that  the  ticket  in  ques- 
tion was  a  ticket  in  the  State  lottery.  1  he  information 
should  have  alleged  that  the  ticket  was  a  ticket  in  the  State 
lottery,  established  by  act  of  parliament.  Whereas  the  only 
mention  that  is  made  of  the  State  lottery  relates  to  the  time  cf 
,  drawing  the  ticket. 

3d  Objection.  There  is  no  such  act  of  parliament  as  that 
stated  on  the  record.  The  court  are  bound  to  take  notice  of 
the  caption  of  a  statute,  as  well  as  of  the  body  of  it.  This  ap- 
pears on  the  re<:ord  to  be  an  act  made  in  a  parliament  held  be^ 
fore  our  lord  the  kingyOt  a  sessions  thereof  holden  at  Westminster^ 
in  the  25th  year^  &?c.  Whereas  the  statute  in  question  passed 
at  a  parliament  begun  and  holden  in  the  2^th  year^  isc.  and  so 
continued  to  the  23  th,  &fc. 

In  Rann  and  Green  (a)  the  4/A  and  Hth  Ph.  and  M.  was  de* 
scribed  to  be  an  act  of  the  4fth  Ph.  and  M.  which  was  held  to 
be  fatal. 

4th  Objection.  The  information  charges  that  the  defend* 
ant  committed  the  offence  in  person:  but  the  evidence  shevrs 
that  the  offence,  if  any,  was  committed  by  his  clerk.  The 
Court  will  not  conclude  that  the  clerk  is  an  agent  for  an  ille* 
gal  purpose,  and  there  is  no  evidence  to  connect  them. 

Sylvester y  contra^  was  proceeding  to  support  the  conviction  i 
but  was  stopped  by 

The  Courty  who  saicj,  that  the  second  objection  must  be  fa* 
tal.  That  the  only  mention  of  the  lottery  in  the  information 
was  relative  to  the  time  of  drawing  the  ticket,  without  statingr 
that  the  ticket  on  which  the  insurance  was  made,  was  a  ticket 
in  the  State  lottery. 

On  the  second  objection  therefore  the 

Conviction  was  quashed. 

(a)  C<n}p.  474 
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ALEXANDER  against  OWEN.  liiay'A 

CASE   for   goods  sold  and  delivered.     Picas  the  general  Where 
issue,  and  a  set-ofF.    1  he  cause  was  tried  at  the  last  As-go<3<lsare 

sizes  at  I  ancaster  hciove  TF^V/fA- Justice,  when  the  plaintiff  was  ^**!^*®'*** 
.      J  J  t  V  under  an 

non-SUitcd.  agreement 

On  a  motion  to  set  aside  the  nonsuit,  it  appeared  that  the  to  take  a 
plalotifF  had  bargained  to  sell  to  ihe  defendant  uha  lived  at  *P«cific  p^r- 
Manchester  a  quantity  of  tobacco,  the  value  of  which,  in  »^l- money  1^^' 
dition    to  a    former   debt   of  23/.   for    some   other  tobacco,  pajmcnt,  a 
amounted  to  50/.     It  was  agreed  at  the  san^e  time  between  delivery  of 
the  parties   that  the  plaintiff  should  take  in  payment  of  that*'^!*^°PP«' 
debt  a  quantity  of  copper  halfpence,  which  were  made  up  *»r^barto 
crown  papers,  in  each  of  which  was  no  more  than  five  penny*  an  action  for 
worth  of  good  halfpence  ;   and  it  was  also  agreed  that,  if  the  ^^^  value  of 
amount  of  the  copper  should  exceed  the  value  of  the  tobacco,  J^^  ^°j°4*' 
some  more  of  the  latter  should  be  sent  to  balance  the  amtiunt.  feci  h  was 
Part  of  the  tobacco  was  delivered,  but  the  plaintiff  refused  to  counterfeit 
send  the   remainder  unless  the  defendant  would  pay  for  the"J°"^-  ^^ 
whole  in  good  money.     Several  samples  of  this  copper  were|^^^'  -^^^ 
shewn  to  the  plaintiff  at  the  time  of  the  agreement,  who  saidscindedasto 
it  would  pass  very  well  at  Liverpool^  where  he  lived.    The  I**"*,  must 
copper  was  accordingly  sent  to   the  plaintiff  on   the  19ih  of  ^  '*^^"***^ 
July  ;  and  on  the  30ih  of  August  the  defendant  wrote  a  letter 
to  the  plaintiff,  refusing  to  take  it  back,  in  answer  to  a  letter 
of  his  of  the  28th  of  the  same  month,  complaining  of  the  bad-' 
ness  of  it,  and  refusing  to  accept  it.     It  also  appeared  that 
before  the  writing  of  this  letter  the  parties  had  corresponded 
on  the  subject :  but  the  copper  was  not  actually  returned  till 
November. 

The  question  was,  whether  the  delivery  of  the  copper  was 
a  good  payment.  If  so,  there  was  more  than  enough,  to 
balance  the  plaintiff^s  demand. 

Bolton^  Serjeant,  against  the  rule,  insisted  that  this  was 
not  a  contract  for  the  purpose  of  uttering  bad  money,  which 
would  have  been  illegal,  and  therefore  void  under  the  stat, 
15  Geo.  2.  r.  28.  but  it  was  an  agreement  by  the  plaintiff  to 
take  a  specific  parcel  of  copper,  which  was  valid  and  legal. 
But  supposing  it  otherwise,  the  plaintiff  was  equally  culpable 
with  the  defendant ;  and  as  it  appeared  that  he  had  seen  the 
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ir86,  identical  copper  at  the  time  of  entering  into  the  agreement, 
he  ought  not  to  be  permitted  to  object  to  it  now  as  an  illegal 
contract. 

Scott  and  Heywood^  contra^  contended  tharthis  agreement 
was  void,  because  it  was  an  agreement  to  commit  an  offence ; 
and  therefore  the  defendant  could  not  protect  himself  under 
it,  for  independently  of  the  statute  of  the  15  Geo.  2.  it  was  \ 
misdemeanor  to  utter  counterfeit  money  knowing  it  to  be 
such. 

But  supposing  the  plaintiff  would  have  been  bound  by  the 
agreement,  if  it  had  been  concluded,  yet  it  was  only  execu- 
tory, for  the  plaintiff  sent  word  that  he  would  not  take  the 
copper  money  as  payment ;  and  he  kept  back  part  of  the  to* 
bacco  which  had  been  agreed  for.  If  an  action  had  been 
brought  by  the  defendant  to  compel  the  delivery  of  the  rest 
of  the  tobacco,  he  could  not  have  recovered,  because  there  was 
no  legal  consideration:  and  if  the  defendant  had  never  sent 
this  copper  in  payment,  the  plaintiff  could  not  Have  compelled 
him  to  perform  the  contract,  which  would  have  subjected  him 
to  a  criminal  process,  I  hen  he  ought  not  to  be  permitted  to 
take  advantage  of  it  in  this  shape. 

The  question  should  have  been  left  to  the  jury,  to  determine 
the  extent  of  the  agreement :  and  at  least  the  plaintiff  was  en* 
titled  to  recover  that  part  of  his  debt  which  accrued  previous 
to  this  contract.  It  has  been  settled  that  if  a  contract  be 
valid  as  to  part,  and  void  as  to  the  rest,  the  plaintiff  may  re- 
cover upon  that  part  of  it  which  is  legal.  Kolnnson  v.  Bland^ 
2  Burr.  1077. 

WiLLEs,  J.  declared  himself  satisfied  with  the  nonsuit. 

AsBuuRsT,  J.  The  nonsuit  in  this  case  ought  to  stand ; 
for  it  does  not  appear  that  ihe  parties  entered  into  this  con- 
tract, knowing  it  to  be  illegal :  but  even  if  it  were  so,  it  does 
not  lie  in  the  plaintiff's  mou;h  to  take  advantage  of  it. 

BuLLER,  J.  It  has  been  objected  that  this  is  an  illegal 
contract :  there  is  no  doubt  but  that  an  agreement  to  take 
counterfeit  money,  knowing  it  to  be  so,  is  void ;  but  the  fact 
does  not  come  up  to  it  in  this  case.  The  plaintiff  did  not 
agree  to  take  counterfeit  money  in  payment ;  but  the  agree- 
ment was  to  take  such  copper  money  as  was  then  shewn  tp 
him. 

Supposing  however  that  this  contract  was  illegal,  the 
plaintiff  would  not  stand  iu  a  better  situation.  He  could  ne* 
ver  recover;  for  the  argument  of  the  plaintiff's  counsel,  in 
case  an  action  had  been  brought  by  the  defendant  to  recover 
the  remainder  of  the  tobacco,  would  have  been  equally  ap* 
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plicable  to  the  plaintiflP.     It  cannot  be  said  that  the  sale  is     1786. 
good,  and  that  the  payment  is  bad:  if  it  be  an  illegal  con*    Vi^y-^ 
tract,  it  is  equally  oad  for  the  whole.     It  would  be  great  Alexan«- 
iojustice  to  allow  the  plaintiff  to  recover  in  this  action  the      ^^^^ 
whole  value  of  the  goods  sold,  because  that  would  be  per-    qwbn. 
mittiog  him  to  take  advantage  of  a  corrupt  agreement,  which 
is  never  allowed  in  cases  where  a  party  applies  to  the  court 
to  set  aside  such  agreements.     That  was  the  principle  on 
wUch  the  Court  went  in  a  late  case  of  Fttzroy  and  Gwillim 
(a\  where  they  said,  that,  if  a  party  applies  to  the  Court  to 
rescind  a  contract  on  the  ground  of  its  illegality,  it  muut  be 
done  in  tcto^  and  he  must  not  derive  t^ny  advantage  under  it. 
The  parties  are  in  pari  delicto^  and  if  one  of  them  seek  relief, 
he  mast  first  do  what  is  just ;  according  to  the  principle  es- 
taUished  on  the  other  side  of  the  Hall,  that  he  whaasks  equity 
WQAX  do  equity. 

This  nonsuit  will  not  preclude  the  plaintiflP  from  recover- 
ing the  23/.  which  was  owing  upon  a  former  agreement,  be- 
cause diat  debt  arose  from  a  fair  and  valid  transaction :  but 
that  is  no  reason  for  getting  aside  the  nonsuit  in  this  case. 

Rule  discharged. 

(«)  Jntt.  154. 


TOPPING  against  RYAN,  May\9xL 

pOWPER  shewed  cause  against  a  rule  why  the  commit-  Plaintiff 
^  ment  of  the  defendant  to  the  custody  of  the   marshal  """?*  Pve 
should  not  be  set  aside  for  irregularity  (6).  hmringabsm- 

lodgment  having  been  obtained  against  the  defendant  doned  a  fot. 
(vnidi  was  affirmed  on  a  writ  of  error),  execution  was  sued  "?*■'  tommiu 
ootfor  606i  which  was  5/.  more  than  was  really  due  ;  and  for  ^^JJ^^|^ "* 
to  irregularity  a  rule  was  made  in  last  Hilary  term,  to  shew  before  heeiv.. 


J  why  the  defendant  should  not  be  discharged,  which  was  tersasccond, 
iftertrards  made  absolute.  Pending  tliis  rule,  the  defendant  [^^*2,*"fjj^ 
was  charged  in  custody  for  the  real  debt,  upon  which  this  se- 
toad  rule  to  shew  cause  was  obtained. 
'  It  was  now  contended  on  behalf  of  the  plaintiflP,  that  im- 
mediately on  the  application  having  been  made  to  the  Court 
ia  die  last,terra,  and  the  irregularity  having  been  discovered, 
Ae  {daintiff  had  abandoned  the  former  commitment,  and 
charged  the  defendant  in  execution  for  the  sum  actually  due. 

And 

(^  There  was  another  part  of  the  rule  calling  on  the  plaintiff's  attmie^r  to  pajr  \ 

^  CQMt  qf  this  appUcatioD>  which^was  discharged  on.  the  merits 
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1786.     And  that  when  the  Court  set  aside  the  former  execution,  they 
i^-v*^    made  no  order  about  the  second,  although  the  defendant  had 
Topping  actually  been  charged  with  it  at  that  time. 
^ainit  Minmif  in  support  of  the  rule  now  insisted,  that  the  former 

execution  was  not  abandoned  when  the  first  rule  was  made  ab- 
solute ;  before  which  lime  the  defend;int  was  charged  in  cus- 
tody with  a  second  execution,  which  was  irregular.  That 
when  the  first  lule  was  made  absolute,  the  Court  only  decid- 
ed on  the  former  execution  ;  and  the  subject  matter  of  the  pre- 
sent motiop  not  being  then  before  the  Court,  they  gave  no 
directions  relative  to  the  second  commitment. 

Per  Curiam.  There  is  no  affidavit  that  the  plaintiff  had 
given  notice  that  the  first  commitment  was  abandoned  pend- 
ing the  former  nil**  ;  and  a  second  commitment  for  the  same 
cause,  before  the  first  was  discharged,  is  clearly  informal. 

Rule  absolute  {ff). 

{a)  Vide  poit,  273. 


Saturday, 
May  20th. 

When  a  de- 
fendant who 
has  been 
convicted  on 
an  indict- 
jnent,  comes 
up  to  receive 
judgment, 
the  prosecu- 
tor ."nay  read 
affidavits  in 
aggravacjoi) , 
though  made 
by  witnesses 
•who  were 
examined  at 
the  trial, 
-v^hichafH- 
,<iaviis  the 
defendant  is 
at  iioerty  to 
answer. 


The  KING  against  SHARPxVESS. 

THE  defendant,  who  was  keeper  of  the  prison  at  St.  JU 
hanfi^  having  bfen  convicted  of  suffering  a  prisoner  to 
escape^  was  now  brought  up  to  receive  judgment. 

Palmer  for  the  prosecution  offered  to  read  an  affidavit  in 
aggravation,  which  was  m^de  by  a  witness  who  had  been  ex- 
amined at  the  trial. 

Gurrow  for  the  defendant  objected,  that  it  would  be  a  verj' 
dangerous  practice  if  such  aflida\  its  were  permitted  to  be  read, 
made  by  witnesses  who  had  been  examined  at  the  trial,  and 
who  had  then  an  opportunity  of  disclosing  whatever  they 
knew.  That  such  a  practice  would  bear  particularly  hard 
upon  the  defendant,  who  could  have  no  opportunity  of  cross- 
examining  the  witness,  or  of  answering  the  facts  now  sworn 
to,  which  mi^ht  l>e  kept  bark  through  collusion. 

WiLLES,  J.  and  Ashhurst,  J.  doubted  at  first  what  the 
prartice  »vas.  I  hev  had  understood  it  to  be,  that  it  was  un- 
necessary for  the  defendant  to  offer  any  evidence  in  extenua- 
lion  at  the  trial,  because  such  matter  might  be  brought  before 
the  court  afterwards  by  affidavit :  but  they  had  always  been 
of  opinion  that  the  prosecutor  must  prove  his  whole  case  at 
the  trial,  and  could  not  afterwards  go  into  matter  of  aggrava« 
tion.  Particularly  that  no  such  affidavit  could  be  made  by  a 
witness  who  had  been  examined  at  the  trial.    But 
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B0u.11,  J.  said  the  practice  had  always  been  otherwise.       1786* 

At  the  trial,  the  only  thing  to  be  enquired  into  is  the  fact  ^--v^ 
whidi  coDstitutes  the  offence.  Matters  of  extenuation  or  The  Kiko 
aggravation  arc  never  entered  into  at  that  time*  If  it  were  _<V"»'»' 
permitted  to  the  prosecutor  to  enter  into  matters  of  aggrava- 
tioii,  it  would  be  highly  unjust  not  to  let  the  defendant  rebut 
kf  by  offering  evidence  in  extenuation.  It  is  not  to  be  dispu- 
tejf  that  a  different  witness,  whose  testimdny  goes  only  to 
matter  of  aggravation,  must  come  before  the  court  by  aflB- 
davit,  and  would  not  be  received  at  the  trial.  The  same 
feasoo  extends  equally  to  the  same  witness  :  for  if  it  be  un- 
necessary and  improper  for  another  witness  to  go  into  matter 
rf  aggravation,  it  is  also  improper  for  the  same  witness.  If 
bideed  these  affidavits  contain  matter  of  suth  aggravation  aa 
voald  induce  the  Court  to  inflict  a  heavier  punisnment^  then 
the  defendant  ought  to  have  an  opportunity  of  answerin^^ 
them. 

Upon  recollection,  most  of  the  cases  which  have  come  be- 
fore the  Court  from  the  Sittings  have  been  indictments  on 
lasanlts ;  there  the  witnesses  have,  in  general,  been  exami*' 
Bed  on  the  part  of  the  prosecutor  alone,  and  have  only  been 
permitted  at  the  trial  to  give  evidence  of  the  fact  to  convict' 
the  defendant,  and  the  prosecutor  has  constantly  afterwards* 
been  permitted  to  read  affidavits  of  other  collateral  matters 
is  aggravation. 

The  rest  of  the  Court  now  coinciding  in  this  opinion,  the 
affidavit  in  aggravation  was  read,  and  leave  was  given  to  the 
defieadant  to  answer  it ;  which  he  did  on  a  subsequent  day* 
After  which  the  Court  passed  judgment  on  the  defendant^ 
that  be  should  be  imprisoned  for  one  month  (a). 

[a)  llJcfiost.  3  w/*  6aS.  i?.  V.  Buntt, 


RUBERY  against  J^RVOISE  and  Anothcn 


May22d. 

rIS  was  an  action  of  covenant*  j.  ^^^^  j^^ 

The  declaration  stated,  that  on  the  3d  Marchy  1725,  covenant  in 
I7*  certain  indenture  tripartite,  made  between  Walter  Baynes  *J*"^  ^<* 

rot.  I.  Hh  «d..vs;^ 

••  any  tin^ 
*iittb  one  year  after  the  exptratisn  of  20  years  of  the  said  term  of  61  years*  upon  the 
*t^pMI  of  the  lessee,  and  his  paying  6/.  to  the  lessors,  they  would  execute  another  lease 
*<nhe  sud  preroises  unto  the  lessee*  for  and  during  the  fortbcr  temi  of  20  jears,  to  com* 
"  mnej^tm  tni  afha-  the  expiration  t^  the  md  term  of  6 1  ycar^^  Ujg,  andto  in  like  mmmmr 
"  it Ae  end  and  expiration  of  every  20  years  during  the  said  term  of  61  years,  for  the  \\kt 
"tttnUeratioD,  and  opon  the  like  request,  would  execute  another  Xctaitfotthefortber  term 
^^^jtartt  ^  commence  at  and  from  the  expiration  of  the  term  then  latt  hrfore  gt  anted.  He." 
Uadkr  tab  covenant  the  lessee  cannot  claim  a  further  term  of  20  years,  at  the  expiration  of 
^  last  term  of  20  years  in  the  lease,  if  he  ha«  omitted  to  daim  a  forilier  term  at  the  end  of 
'^intand  aecMd  30  years  In  theleoe. 


Digitized 


by  Google 


230  CASES  IN  EASTER  TERM, 

irse.  and  Robert  Warner  of  the  first  part,  Wil&am  Wilton  of  Ac 
^— -y — f  secoDd  part^  and  Richard  Grimes  and  John  Pankeman  of  the 
HvBiRT  third  part ;  after  rccitinc;  as  therein  is  recited,  they  the  said 
J^iroiL.  ^^^^^^^  Baynes,  and  Robert  Warner^  by  and  with  the  direc 
'  tion  und  appointment  of  Richard  Grimes  and  J.  Pankeman^ 
did,  and  each  of  them  did,  demise,  lease,  and  to  farm  let, 
unto  the  said  William  Wilton^  his  executors,  administrators, 
and  assigns,  all  that  piece  or  parcel  of  ground,  i^c.  [par- 
ticularly describing  it]  from  the  feast  of  St.  Johnthe  Battist^ 
then  last  past,  for  sixty-one  years  ;  yielding  and  paying  tnere- 
fore  unto  the  said  Walter  Baynes  and  Robert  Warner^  their 
heirs  and  assigns,  for  the  first  two  years  oil  the  said  term, 
the  rent  of  one  pepper-corn  ;  and  yielding  and  paying  there* 
fore  yearly  and  every  year,  during  the  remainder  of  the  said 
term  of  61  years,  unto  the  said  Walter  Baynes  atid  Robert 
Warner^  their  heirs  and  assigns,  (as  tenants  in  common,)  the 
yearly  rent  or  sum  of  2/,  7y*  6d,  at  the  two  most  usaal  Feasts, 
is?c,  without  any  deduction,  &fc.  the  first  half-yt^arly  pay- 
ment thereof  to  begin  at  Christmas  1727.  And  the  said  fVal' 
ter  Baynes  and  Robert  Warner  for  themselves  respectively, 
and  for  iheir  re^ipectivt  heirs  and  assigns,  (as  tenants  in 
common,)  did^  and  each  of  them  did,  covenant^  promise, 
grant,  and  agree,  to  and  with  the  said  William  Wihon^  his 
executors,  administrators,  and  assigns,  and  to  and  with  every 
of  them,  by  the  said  indenture,  that,  at  any  time,  within 
one  year  after  the  expiration  of  20  years  of  the  said  term  of 
61  years  thereby  granted,  at  and  upon  the  request,  proper 
costs  and  chaiges  of  him  the  said  William  Wilton^  hia  execu- 
tors, administrators,  and  assigns,  and  his  or  their  paying  unto 
the  said  Walter  Baynes  and  Robert  Warner^  their  heirs  or  as- 
signs, (as  tenants  in  common,)  the  sum  6/.  of  lawful  mo- 
ney of  Great  Britain^  rhty  the  said  Walter  F.aynes  and  Robert 
Warnery  their  or  either  of  their  heirs  and  assigns,  (as  tenants 
in  common  J  should,  and  would,  upon  such  request  and  pay. 
ment  made,  execute  in  due  iorm  of  law  another  lease  of  the 
said  premises  imto  the  said  William  Wilton^  his  executors,  ikJ- 
ministrators,  and  assigns,  for  and. during  the  further  term 
of  20  years,  to  commence  from  and  alter  the  expiration  of 
the  said  term  of  61  years  thereby  granted,  at  and  under  the 
said  yearly  rent  of  2/.  7s,  6<A  and  the  usual  and  general  co- 
venants ;  and  so  in  like  manner ^  at  the  end  and  expiration  of 
every  20  years  during  the  said  term  of  61  years  thereby  grant- 
ed, for  the  like  consideration,  and  upon  the  like  request, 

should 
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should  and  would  grant  and  execute  another  lease  of  the  1786. 
said  premises  unto  the  said  William  Wiiton^  his  executors,  Vi,y^,^ 
administrators^  or  z^s'igns^  Jbr  the  further  term  of  20  years^  Rub  sky 
to  commence  at  and  from  the  expiration  of  the  ttrm  then  last  be-  «^«''W 
Jfore  granted^  at  and  under  the  like  rent  and  covenants,  as  by  J**^®'"* 
the  said  indenture,  &fc.  By  virtue  of  which  said  indenture 
the  said  William  Wilton  afterwards,  to  wit,  on  the  said  3d  of 
March  1725,  entered  into  and  upon  the  said  demised  pre- 
mises, ^c.  I'he  declaration  then  stated  thai  William  WiU 
ton  afterwards,  on  the  1 1th  of  May^  1783,  by  indenture  did 
grant,  bargain  sell,  assign,  transfer,  and  stt  over,  the  said 
demised  premises,  ^c.  unto  the  said  John  Rubery  for  the 
remainder  of  the  term.  That  by  virtue  of  such  assignment 
yohn  Mubery  entered,  i^c.  And  that  the  reversion  of  the 
demised  premises  legally  came  to,  and  vested  in,  the  said 
Jerv  ise  Clerke^  and  Thomas  Francis^  respectively,  and  their 
respective  heirs  and  assigns,  as  tenants  in  common.  Then 
it  stated  that  John  Rubery^  at  the  end  and  expiration  of  the 
third  twenty  years  of  the  said  term  next  after  the  making  of 
the  said  first  mentioned  indenture,  requested  the  said'  y.  C* 
Jervoise  and  Thomas  Francis^  respectively,  as  tenants  in  com- 
mon, at  the  proper  costs  and  charges  of  him  the  said  yohn 
RtAery^  and  upon  his  the  said  yohn  Rubery^s  paying  unto 
them  the  said  7.  C  yervoise  and  Thomas  Francis^  as  tenantfi 
in  common,  the  sum  of  6/.  to  grant  and  execute  another 
lease  of  the  said  premises  unto  him  the  said  yohn  Rubery^ 
for  and  during  the  further  term  of  20  years,  to  commence  aft 
and  from  the  expiration  of  the  said  term  of  61  years,  (be- 
ing the  term  then  last  before  granted,}  at  and  under  the  said 
yearly  rem  of  2/.  7s.  6d,  and  the  usual  and  general  covenants, 
and  tendered  the  same,  &fc.  Then  followed  the  breach  of 
covenant  ;  *^  that  the  said  y.  Gierke  yervoise  and  Thomas 
Francis^  did  not,  nor  would,  nor  did,  nor  would,  either  of 
them,  at  the  said  time  when  they  were  so  requested  as  afore- 
said, or  at  anv  time  afterwards,  grant  or  execute  another 
lease  of  the  said  premises  unto  the  said  yohn  Rubery  for  and 
during  the  further  term,  to  commence  as  aforesaid,  at  and 
under  the  rent  and  covenants  aforesaid,  or  for  any  other  term, 
or  at  or  under  any  other  rent  or  covenants,  or  in  any  other 
manner  whatsoever,  but  wholly  neglected  and  refused  so  to 
do,  contrary  to  the  tenor  and  effect,  true  intent  and  mean, 
ing,  of  the  said  first  mentioned  indenture,  and  of  the  said 
covenants,  lEsfc." 

To 


Digitized 


by  Google 


g32  CASES  IN  EASTER  TERM, 

1786.         To  this  there  was  a  general  demurrer,  and  joinder  in  de- 
^«— >'^— '   murrer  (a). 

RuBERY  Rufisei  in  support  of  the  demurrer.  It  appears  on  this  de» 
T^^'"'  claration  that  the  lessee  did  not  apply  at  the  end  of  the  first 
or  second  20  years  of  the  original  term  of  61  years  for  a 
further  term  of  20  years  i  but  at  the  expiration  of  the  third 
20  years,  in  consideration  of  a  fine  of  six  pounds  to  be  then 
paid,  he  applied  for  a  further  term  of  20  years  to  commence 
from  the  time  of  the  grant  thereof,  to  which  he  is  not  enti- 
tled ;  for  it  is  obvious  from  the  construction  of  the  cove- 
nant that.it  was  the  intention  of  the  parties  that  there  should 
always  be  forty  years  intervening  between  the  time  of  grant- 
ing a  further  term  of  20  years  and  the  commencement  of  it  i 
and  that  the  fine  should  be  paid  at  the  time  of  granting  the 
term.  This  must  necessarily  have  been  the  case  if  the  lessee 
iiad  taken  all  the  three  terms,  or  if  he  had  taken  the  first 
only.  He  might  have  renewed  at  the  end  of  the  first,  se- 
cond, and  third,  twenty  years,  but  then  he  must  have  ta<« 
ken  them  in  succession ;  the  words,  **  and  no  in  like  manner^ 
can  otherwise  have  no  meaning,  A  term  cannot  be  granted 
in  Hie  manner  as  a  former  term  has  been,  if  no  such  term  was 
ever  granted.  The  term  then  fast  before  granted  must  mean 
the  term  of  20  years,  for  otherwise  the  parties  would  have 
said,  the  said  term  of  61  years  ;  and  if  it  had  been  intended 
that  the  lessee  should  have  a  further  term  of  20  years  in  the 
manner  stated  in  the  breach  of  the  declaration,  instead  of 
saying,  "  ff  fl^  the  end  of  the  first  20  vears^  i^cJ**  they 
would  have  said,  ^^  if  at  the  end  of  the  said  term^  the  lessee 
*^  choose  to  have  a  further  term  of  20  years  he  shall  have  . 
^^  it  ;  and  if  at  the  end  of  that  20  years  he  choose  to  have  a 
^<  further  term  of  20  years,  he  shall  have  it ;  and  so  of  the 
^^  third."  But  it  is  plain  that  the  parties  intended  that  the 
further  term  of  20  years  should  be  applied  for,  and  the  fine 
paid,  40  years  before  the  commencement  of  the  term. 

If  there  should  be. any  doubt  of  this  on  the  words  of  the 
covenant,  the  fine  will  determine  it.  If  the  lessee  had  taken 
the  first  term  of  20  years,  he  must  have  paid  the  fine  40 
years  before  the  commencement  of  the  term,  and.  in  40  years 
the  fine  would  be  of  eight  times  the  value.  So  that  accord- 
ing 

(a)  Tbe  Court  observed  that  this  was  a  joint  action  on  a  troeral  oaveiumt : 
hut  as  it  was  the  wish  of  the  parties  to  take  the  opinion  of  the  Court  on  tho 
omstruction  of  the  covenant,  this  wa»aigued  as  it  the  declaration  had  heea 
ai9^ndf4* 
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ing  to  what  is  contended  for,  for  the  first  ter^i  of  20  years  he     1786. 
was  to  pay  48/*  and  for  the  last  only  6/. ;  which  is  absurd.    ^— %--— ^ 
Besides,  when  the  lessor  and  lessee  contract  for  a  term  of  20   RuBiav 
years,  to  commence  40  years  aftt  rwards,  they  contract  on  -  ^<**'^ 
equal  terms;  neither  of  them  can   tell  whether  it  will  be  a 
losing  or  a  beneficial  terra,  especially  as  this  is  an  estate  tn  the 
suburbs  of  London^  where  estates  are  liable  to  great  fluctua- 
tions in  value.     Here  the  lessee  waited  till  he  saw  that  the 
term  would  be  beneficial,  and  then  he  asked  for  it ;  had  it 
been  the  reverse,  he  would  not  have  taken  it.     The  lessor 
had  no^uch  option.     Therefore,  from  the  plain  constructioh 
of  the  covenant,  from  the  time  at  which  the  fine  was  payable, 
and  its  value,  and  the  time  when  the  lessee  was  to  signify  his 
intention  to  renew,  it  is  clear  that  the  lessee,  not  having  taken 
the  first  and  second  terms,  cannot  be  entitled  to  the  third. 

Gibbs^  cantrcu  This  covenant  amounts  to  an  agreement  by 
the  lessor  to  grant  a  reversionary  lease  of  20  years  at  any  of 
the  three  periods  in  the  term  of  61  years.  The  words  are 
**  at  any  time  within  one  year  after  the  expiration  of  20  years 
**  of  the  said  term,  &?c."  So  that  the  lessee  may  at  the  end 
of  any  20  years,  demand  a  lease  of  20  years  in  reversion,  to 
be  attached  to  the  term  then  in  him. 

The  construction  contended  for  supposes  that  the  lease 
must  be  understood  in  the  most  beneficial  manner  for  the 
landlord,  but  in  all  cases  where  words  are  doubtful,  they  must 
be  taken  most  strongly  against  the  covenantor. 

There  is  no  reason  to  presume  from  the  words  of  the  cove* 
nant  that  the  intention  of  the  parties  was  that  40  years  should 
intervene  between  the  granting  and  commencement  of  the 
further  term  of  20  years.  The  covenantee  was  at  liberty  to 
call  upon  the  covenantor  after  the  expiration  of  40  years  for 
a  further  term,  even  though  he  had  neglected  to  make  suck 
demand  at  the  end  of  the  first  20  years ;  and  the  words,  ^  in 

Hie  manner y^  which  have  been  relied  on,  only  point  out  the 
right  of  the  lessee  to  apply  for  a  further  term,  in  the  same 
manner  as  he  might  have  done  if  he  had  made  his  application 
at  the  expiration  of  the  former  period  of  20  years.  The 
words  "iiw/  before  ^rantecT^  rel^it  to  the  term  of  61  years, 
and  not  to  the  additional  one  of  20  years. 

As  to  the  l^ss  which  the  lessor  would  incur  by  receiving  his 
fine  40  years  later  than  he  would  otherwise  have  done,  the 
loss  would  be  reciprocal  >•  for  by  neglecting  to  call  upon  the 

lessof 
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1786*     lessor  till  the  end  of  the  term  oP  61  years,  the  lessee  loses  40 
Vi— v^-^    years  of  his  term  which  he  might  have  had,  so  that  the  other   j 
RvBBRY    derives  an  advantage  from  his  neglecU 
against         WiLLES,  J.     This   question  has   been  argued   upon   the 
JK&V018B.  ^Q^jg  ^f  ^^^  covenant,  and  the  intention  of  the  parties.     If 
there  be  a  doubt  upon   the  word^,  it  is  true  that  they  are  to 
be  taken  most  strongly  against  the  covenantor ;  but  in  this 
case  they  are  very  plain.     The  lessor  at  any  time  within  one 
year  after  the  expiration  of  the  first  20  years  in  the  said  term, 
upon  the  application  of  the  lessee,  covenanted  to  grant  a  fur- 
ther term  pf  20  years ;  then  the  covenant  states  that  he  is 
**  in  like  manner*^  to  grant  a  second  term  of  20  years  after  the 
expiration  of  40  years  of  the  original  lease  upon  a  similar  ap- 
plication :  that  is,  the  lessee  is  to  apply  at  the  end  of  every 
20  years,  so  that  there  may  always  be  40  years  intervening 
between  the  grant  and  the  commencement  of  the  additional 
terms. 

This  construction  is  also  supported  by  reason.  The  re- 
served rent  is  3/.  6s. per  ann.  and  the  lessee  now  claims  at  the 
end  of  6 1  years  to  have  ti  further  lease  of  20  years,  on  pay- 
ing so  small  a  fine  as  GA  If  this  had  been  paid  40  years  be- 
fore, the  lessor  would  have  had  the  interest  of  it  during  the 
intermediate  time,  which  would  have  made  the  consideration 
much  greater.  If  the  plaintiff  had  wished  to  have  the  ad- 
vantage of  this  covenant  to  renew,  he  should  have  taken  the 
terms  in  succession. 

AsHHURST,  J.  It  is  equally  clear  from  the  words,  and 
from  the  manifest  intention  c|f  the  parties,  what  should  be 
the  construction  of  this  covenant.  The  words  "  anri  so  in 
**  Hie  mannefy^  after  the  term  last  before  granted  necessarily 
mean  that  the  lessee  must  have  applied  for  the  term  of  20 

{ears  preceding,  and  it  made  a  very  material  difference  to  the 
essor,  whether  this  renewal  was  made  at  the  end  of  20  or  60 
years. 

BuLLER,  J.  This  is  an  agreement  on  the  part  of  the  lessor 
to  graut  a  further  lease  on  a  precedent  condition  to  be  per- 
formed by  the  lessee,  which  he  has  not  done. 

It  has  been  argued  that  the  words  ^^  last  before  granted^ 
apply  to  the  term  of  6 1  years  ;  but  it  is  manifest  that  such  was 
not  the  intention  of  the  parties,  for  they  used  the  words 
"  61  years*"*  in  the  former  part  of  the  covenant,  when  they 
were  speaking  of  the  whole  term ;  then  those  words  must 
necessarily  refer  to  the  term  of  20  years  last  before  granted. 

It 
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It  waa  optional  in  the  lessee  whether  he  would  applf  /hf  «    -ITW. 
renewal  of  the  lease  or  not :  but  if  he  had  intended  to  claim    ^fc^'v-*^ 
the  benefit  of  such  renewal^  he  ought  to  have  applied  for  it  at   Rvbery 
the  end  of  the  first  20  )  cars.  ag^imt 

Judgment  for  the  defendant.      •'■*^^»»' 


FRANCIS  KING  against  SAMUEL  PIPPJiT.        J^d. 


D 


EBT  for  two  penalties  of  500/.  each,  under  the  statute  of  In  an  actioa 
the  2  Geo.  2.  c.  24.  for  preventing  bribery  at  elections.    ^^^^^ 

This  was  tried  at  the  last  Assizes  for  the  county  of  Devon  lion,  where 
before  Eyre^  Baron,  when  the  plaintiff  was  nonsuited  upon  the  dedara- 
the  ground  that  there  was  a  variance  between  the  precept  1***"  "? 
stated  in  the  declaration  and  the  one  which  was  proved.  meccwfrom 

The  declaration  recited  the  writ  to  the  sheriflP  for  the  elec- the  sheriff  to 
tion  of  members  to  serve  in  parliament ;  and  then  proceeded  the  port- 
to  state  that  the  sheriff  made  his  precept  to  the  portreeve  of  r^'^*^^  ^^^^ 
the  borough  of  Honiton^  which  concluded  in  these  words,  jmprt^  in^ 
^  and  i/*  the  said  election  so  made,  distinctly,  and  openly,  sertion  of 
**  under  the  seal  of  the  portreeve,  and  the  seals  of  those  who  J)*?-^?^ 
••  should  be  present  at  such  election,  the  said  portreeve  should  '^^^  ^JI^cDt 
**  certify  to  the  said  sherifl^'.,  so  that  the  said  sheriff  should  u  not  a  &tal 
^^  certify  to  his  said  Majesty,  in  his  said  Majesty's  chancery,  variance, but 
*  at  the  day  and  place  aforesaid,  without  delay  ;  remitting  to  '*.^**'^ 
**the  said  sheriff  one  part  of  the  aforesaid  indentures,  so  JJJ^/j^^^ 
^that  the  said  sheriff  might  remit  the  same  to  his  said  Ma- 
**jesty,  annexed  to  his  Majesty's  writ." 

The  precept  when  produced  had  not  the  word  "  i/*,"  which 
the  Judge  thought  did  not  support  the  declaration. 

'  Gibbs  shewed  cause  against  a  rule  which  had  been  obtained 
to  set  aside  this  nonsuit. 

This  precept  stated  in  the  declaration  is  not  proved  by  the 
real  one,  which  has  a  perfect  conclusion,  inasmuch  as  it  con- 
tains npojiitive  direction  to  the  portreeve  to  proceed  to  elec- 
tion, and  return  the  precept  ;  whereas  that  set  out  in  the  de- 
claration, has  an  imperfect  and  conditional  conclusion. 

The  principle  laid  down  in  the  case  of  Briatow  and  Wright 
(a)  decides  that  this  is  a  legal  objection.    That  was  an  ac- 
tion 

(a)  Dai'iL  642. 
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tiofi  ftgadnst  the  sheriflP  for  taking  goods  without  leaving  a. 
year's  rent.  In  the  declaration,  the  particulars  of  the  de- 
mise were  set  forth,  which  was  held  to  he  unnecessary ;  hut 
the  plaintiflF,  having  undertaken  to  do  it,  and  not  proving 
them  as  set  forth,  was  nonsuited*  It  was  said  by  Lord 
Mansfield^  in  that  case,  that  ^^  the  distinction  is  between  that 
^^  which  may  be  rejected  as  surplusage  (which  might  have 
**  been  struck  out  on  motion)  and  what  cannot*  Where  the 
'^  declaration  contains  impertinent  matter,  that  will  be  reject- 
**  ed  by  the  Court,  and  need  not  be  proved ;  but  if  the  very 
^^  ground  of  the  action  be  mistated,  as  where  you  undertake 
**  to  recite  that  part  of  the  deed  on  which  the  action  is  found- 
*^  ed,  and  it  is  misrecited,  that  will  be  fatal ;  for  then  the  case 
^^  declared  on  is  different  from  that  which  is  proved,  and  you 
**  must  recover  secundum  allegata  et  probata*  The  question 
then  is,  whether  the  setting  out  this  precept  be  impertinent 
or  immaterial  ?  If  the  former,  the  variance  in  the  declaration 
is  not  fatal,  because  in  such  case  it  is  not  necessary  to  prove 
the  precept ;  but  if  immaterial  only,  as  the  plaintiff  has  under* 
taken  to  set  out  that  which.he  need  not  have  done,  he  is  bound 
to  prove  it  as  stated.  Here  perhaps  it  might  have  been  suf* 
ficient  to  have  stated  that  there  had  been  an  election,  and  that 
at  such  election  the  bribery  had  been  committed ;  but  the 
plaintiff,  having  undertaken  to  set  out  this  precept,  is  bound  to 
prove  it  as  set  forth,  because  he  makes  out  his  case  through  it. 

If  the  insertion  of  the  word  "  if*^  make  any  alteration  in 
the  sense,  it  is  a  sufficient  objection ;  and  it  is  clear  in  tbta 
case  that  it  alters  the  siguificacion  of  every  subsequent  word, 
by  making  that  conditional  which  ouc^ht  to  be  positive  ;  there- 
fore every  word  which  follows  **//*"  in  the  declaration  must 
be  taken  in  a  different  sense  from  that  in  which  they  are  to  be 
tmderstood  in  the  precept* 

It  is  not  enough  to  say  that  by  the  rejection  of  the  word 
**  i/*"  die  sense  will  be  complete ;  for  any  person  reading  this 
record  would  rather  suppose  that  something  had  been  omitted 
in  the  conclusion,  than  that  the  word  ^^  //^"  had  been  impro* 
perly  inserted  in  this  part. 

Lawrence  and  Watson^  contra^  argued  that  the  declaration 
^id  n(M  affect  to  set  out  the  tenor  of  the  precept,  in  which 
case  the  variance  would  have  been  fatal;  but  it  only  stated 
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that  the  sheriff  had  made  his  precept,  ^y  which  he  had  givea     1786. 
certain  directions  to  the  portreeve.  ^'"V^ 

The  Court  may  not  only  read  the  declaration  without  the      Kino 
word  *'  {/i"-but  even  without  any  part  of  the  precept  in     'V^'""* 
which  it  is  contained,  because  it  was  not  necessary  to  be  set     *^  ^  ^' 
forth.     In  the  case   of  the    King-  and    Beach  (a)  under tood 
was   written  for  understood  in   the   assignment  of  perjury, 
which  was  held  not  to  be  a  fatal  variance.     If  then  the  Court 
can  supply  a  letter  in  order  to  make  sense,  they  may  also  re- 
ject a  word  for  the  same  purpose  ;  for  the  introduction  of 
the  word  **  (/'"  makes  the  whole  sentence  unintelligible. 

In  the  case  of  Brhtow  and  Wright  the  w  hole  of  the  con. 
tract  was  necessary  to  be  proved,  and  consequently  the  tim^ 
when  the  rent  was  payable  ;  but  here  the  mauer  stated  was 
perfecdy  unnecessary.  The  mode  of  election  and  the  return  by 
the  portreeve  to  the  sheriff  were  irrelevant  to  this  action,  and 
therefore  they  may  be  rejected  as  surplusage,  according  to 
what  was  said  by  the  Court  in  Bristow  and  Wright  with  res- 
pect to  irrelevant  covenants  in  a  lease* 

The  King  Bxxd  May  (A)  was  an  indictment  for  perjury, 
commiued  in  the  trial  of  an  indictment  fqr  assault,  in  which 
were  these  words,  *^  whereby  his  life  was  greatly  despaired 
•*of:"  this  last  indictment  was  set  out  it^  the  former,  omit- - 
ting  the  word  "  despaired.^  This  was  supplied  by  the  Court, 
upon  the  ground  that  the  omission  of  that  word  made  it  non- 
sense ;  the  same  reason  therefore  holds  for  rejecting  this 
word. 

They  then  cited  Wilson  against  Mawson^  at  the  Sittings 
after  Mchaelmasy  13  Geo.  2*  at  Westminster.  That  was  an 
action  for  false  imprisonment,  and  the  bill  of  Middlesex^  up- 
on which  the  party  had  been  arrested,  w^s  set  forth  in  the 
declaration  as  follows  ;  that  the  sheriff  was  commanded  to 
take  J.  B.  (the  then  defendant}  and  John  Dqe^  if,  £?*c.  and 
them,  &fc.  so  that  he  might  have  their  bodies  before  our 
Lord  the  King,  at  Westminster^  on,  isfc.  (verbatim)  to  the 
end).  The  bill  of  Middlesex^  being  read,  was  in  these  words  ; 
the  sheriff  is  commanded  to  take  4*  J3^\  and  JohnjPqe^  if  they 
shall  befouTidin  his  bailiwick^  and  them  safely  keep^  so  that  he 
may  have  their  bodies  before,  brc.  It  was  insisted  by  the 
defendant's  counsel  that  this  was  a  variance  between  the  bill 
of  Middlesex  and  the  record,  and  ths^t  it  was  not  sufficiently 

Vol.  I.   ^  I  i  s«t 
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J786,     set  out,  on  account  of  tKc  words,  &c*    Sedptf  Lecy  Cfc.  J. 
Vi*-v— ^    The  objection  is,  that  all  the  bill  of  Middlesex  is  not  set  out 
King      in  the  record  :  bqt  there  js  no  occasion  to  set  it  all  out ;  the 
prfrTT   s'^^st***^^^  i*  sufficient ;  and  there  is  no  variatice  between  th^ 
^^  '  bill  of  Middlesex  and  so  much  of  it  as  is  set  out  }n  the  record. 
So  also  in  the  case  of  Hendray  as^ainst  Spencer  (a),  which 
wad  gn  action  brpught  by  the  high  bajliff  of  Westmimtter  agtffaist 
the  defendant  in  the  nature  of  an  escape.     The  declaration 
^ated  a  latitat  against  Donner  and  J.  Doe  with  an  ac  etian^ 
z%d\xi%%  Donner  lor  30/.     1  hat  a  warrant  was  niade  lo  the 
high  bailiff,   £sPc.  and  that  the  plaintiff  (the  high  bailiff)  ar- 
rested f)onnery  and  delivered  hini  to  the  defendant,  whopn>> 
inise4  safely  to  keep  him,  but  afterwards  permitt^  hiin  to 
escape,  by  which  means  the  plaintiff  was  obliged  to  paj^  die 
'money.    T'ht;  writ  produced  in  evidence  was  against  Dinner 
and  two  others,  and  not  against  J.  Dot.    Mr.  Aiamfitldy  en 
behalf  of  the  defendant,  objected  that  this  writ  did  not  prove 
the  declaration,  but  was  a  variance  ;  for  a  writ  against  D9n<^ 
fier  and  two  others  could  not  be  the  same  |is  a  writ  againat 
Donner  and  y.  Doe.     Wallace^  ccttitra^  said,  the  only  qaeation 
was,  whether  such  a  writ  issued  as  warranted  the  an>»t  qf 
Donner  f'  and  that  had  been  proved.     Lord  MamfieU  Over- 
ruled this  objection,  and  said  this  was  a  sufficient  writ  to 
warrant  the  arrest,  and  that  was  all  that  was  necessary*    And 
the  plaintiff  had  a  verdict. 

WiLLEs,  J.  I  am  of  opinion  that  this  non  suit  ougjtit  to 
be  set  aside.  It  is  agreed  that  the  whole  precept  tkttd  not 
have  been  set  out ;  so  that  stating  it  was  surplusage.  It  is 
likewise  agreed  that  the  precept  is  not  set  out  according  to 
its  tenor.  But  it  is  objected  that  the  last  clause  of  the  pre<! 
cept  is  set  out  as  conditional^  instead  of  its  being  a  positive 
averment.  If  it  were  so,  the  argument  would  have  some 
weight ;  but  I  do  not  think  the  insertion  of  the  word  **  ip^ 
yaries  the  sense  of  the  sentence  ;  bqt,  if  it  has  any  effect,  it 
inakes  nonsense  of  a  precept  which  ought  not  to  have  been  set 
put  at  all,  therefore  the  Court  is  hound  to  reject  such  a  word^ 
The  case  of  the  H^tng  and  Beach  (Jt)  applies  very  strongly.. 
There  the  omission  of  the  letter  **  s'*  did  not  change  the 
tense  ^  neither,  in  \\it  present  case,  does  the  addition  of  the 

word 

^  (a)  fittings  i^t  W'estmintter  after  Mifba^lmatf  1773.  {i)  Conp,  339>v 
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wotd  *^  {/^'  convey  «  different  meanings  If  this  word  be  re. 
jected^  tiie  8en«e  is  complete  i  and  I  think  we  are  warranted 
io  rejecting  it  by  the  case  of  Hendray  v.  Spencer^  where, 
(koo^  there  w^  a  variance  in  the  names  of  two  persons  in 
the  wVit,  yet  enough  of  it  was  set  forth  to  warrant  the  arrest. 

This  is  totally  different  from  the  case  6i  Bristoxu  v.  WtighU 
There  the  demise  was  particularly  set  forth,  which  varit  i 
ttaterUily  from  the  demise  as  proved  \  therefore  the  sense 
itaelf  was  different. 

AsHitURST,  J.  t  think  the  Cc^urt  may  and  ought  to  rcf. 
ject  the  word  •*  i/i'*  as  Surplusage ;  for  oil  readiog  the  record 
we  see  that  the  word  iuiroduceu  is  nonseDsical.  The  Court 
is  bound  to  judg^  according  to  certain  and  known  rules  of 
law,  and  they  muM  take  notice,  ex  officio^  of  what  is  the  form 
jpf  die  precept.  It  is  a  matter  of  notoriety  ;  and  looking  on 
the  record,  we  see  the  word  "  iP^  iiiserted,  which  is  contrary 
to  the  form  of  the  precept.  Therefore  this  is  not  like  a  mit* 
ter  in  fois^  id  which  the  Court  can  know  nothing  till  it 
comes  before  them.  This  case  does  not  appear  so  strong  as 
those  of  Hendray  v*  Spencer^  artd  IVikon  w  Afawnon  /  for  the 
addition  of  a  naihe  was  a  thing  which  the  CQurt  could  noe 
possibly  know  till  the  production  of  the  writ  at  the  trial ;  but, 
this  is  what  they  niust,  on  reading,  know  to  be  wrong. 
Therefore  I  am  oif  opinion  that  the  non  suit  ought  to  be  set 
aside. 

BuLLBB^  !•  Tht:  declaration  in  this  Case  Is  much  longer 
thim  it  need  hav6  been.  There  is  no  necessity  to  ^et  out  the 
precept ;  but,  being  set  forth,  the  question  is^  whether  the 
Variance  be  or  be  not  material  ?  I  ihink  it  is  impossible  for 
«ny  person  to  read  this  part  of  the  declaratioh  without  knoW'< 
ang  what  it  should  be  ;  every  one  must  see  by  it  that  the  por- 
treeve i»  abaoiutely  to  certify  to  the  sheriff,  &fc.  The  inserti- 
on of  the  word  ^^  if^^  is  a  mere  mistake.  The  case  of  the 
King  v^  Beach  is  much  stronger  than  the  present.  There  the 
Coui^  supplied  a  letter  to  make  up  a  word,  which  was  neces- 
sary in  setting  out  an  indictment :  but  here  it  was  not  neces^ 
iary  to  state  the  precept  at  all.  But  it  does  hot  rest  here 
wAf*  There  are  other  cases  equally  stt'ong,  as  Hendray  Vi, 
Spencer ;  and  Cuming  v.  Sibly,  £•  9  Geo.  3.  C.  J?,  which  was 
an  action  for  bribery  :  there  the  declaration  stated  the  pre- 
tept  to  be  directed  to  the  mayor  only  ;  but  the  precept  which 
was  proved  was  directed  to  the  mayor  and  burgesses  ;  and  the 
only  question  in  the  c^uie,  which  WM  reserved  for  the  opinion 
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1786.     6f  the  Court,  was,  whether  the  precept  that  was  proved  Mp* 

V--y — '    ported  the  declaration  ?  The  court  of  Common  Pleas  wad  o( 

King  ,  opinion  that  it  did,  and  gave  judgment  for  the  plaintiff.     la 

p'^^'^'^T*  ^^^^  ^^®^  ^^^'"^  ^^*  *  variance  in  the  person  to  whom  the  pre- 

*  cept  was  directtrd,  but  the  Court  was  of  opinion  that  if  it  were 

the  same  in  substance  as  that  which  was  set  forth  in  the  re- 

c6rd,  it  was  sufficient,  unless  the  tenor  was  stated.     So  inthis 

case,  the  variance,  to  have  any  effect,  must  be  a  variance  of 

sense  and  of  something  material. 

The  three  principal  cases  which  have  been  argued  in  this 
Court  of  late  years  are  S/iute  y%  Hornsty  (a),  Eristow  v. 
Wright  {b\  and  Grant  v.  A^tle  (c),  all  of  which  were  upon 
contracts.  In  these  kind  of  cases  it  is  necessary  to  set  out  the 
contract  in  the  declaration ;  and  if  it  be  different  in  any  part^ 
the  whole  foundation  of  the  action  fails,  because  the  contract 
is  entire. 

In  the  case  of  the  King  v.  Lookup  (cT)^  which  was  an  in- 
dictment for  perjury,  the  objection  was,  that  the  indictment 
stated  the  bill  in  Chancery  to  be  directed  to  **  Robert  Lord 
Henley^  fife."  whereas  it  was  directed  to  "  Sir  Robert  Hen^ 
*'  ley^  Knight^  ^c,'*^     But  that  objection  was  over^ruled. 

The  case  of  ShiitthiOorth  v.  Ptlkington  (e)  is  likewise  ex* 
tremely  strong.  That  was  an  an  action  on  a  bail  band  ;  the 
special  original  was  returnable  c§ram  domino  regi  ttbicunque 
tuncfuerit  in  Anglia  :  but  the  words  **  ubiamque^.  &fc.*^  were 
omitted  in  the  bail  bond:  and  h  was  objected  that  by  the 
Stat,  of  Hen.  6.  (which  was  pleaded)  the  shreiff could  take  no 
bond  but  such  as  corresponded  whh  the  writ  ;  wherens  this 
might  be  to  compel  Jtn  appearance  out  of  England^  if  the  king 
should  happen  to  be  so.  But  the  Court  said  it  was  sufficient 
in  these  bonds  to  state  in  substance  the  design  of  the  writ  i 
and  that  they  wouJd  understand  that  by  appearing  before  the 
king  was  meant  before  the  king  in  his  courts  and  not  before  the 
king  in  person.     And  the  plaintiff  had  ^judgment. 

In  the  present  case  the  sense  of  the  precept,  as  stated  in 
the  declaration,  is  the  same  as  thfit  which  was  proved ;  it 
comn^ands  the  returning  officer  to  proceed  to  an  election. 
Therefore  as  this  is  not  a  variance  in  sense,  I  am  of  opinion 
that  the  nonsuit  should  be  set  aside  {/)• 

Rule  absolute  {g). 

(a)  Dongl  UX       {b\  IbidMO.      (c)  Ibid.  695.      (d)  Trin.  7  Geo.  3.  B.  A 
(e'  2  Str.  1155.       (/)  T\m  case  came  on  again  on  another  pointy  pott,  493. 
(g\  V  flc  rrrniV  y  Siepherd,  H.Bl.  Rep,  C,  B,  162  /  «ww*»ef  v.  miiipt^  pott'. 
.3  wo/.  643  .•  ^  Drewtjr  v.  7wiu,  pott.  4  vol.  S5B. 
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The  KING  against  THOMAS  JEFFRIES.  ^^^! 

THIS    was  a  conviction  on  the  lottery  act  {a)  before  Conjicdon 
two  justices  for  the   county  of  Middksex.     The  in-^^^'**'" 
formation  charged  that  on  the  10th  of  March  1786  TAoma^  quathecU  be* 
Jeffries  of  Great  ^ueen^treet^  &fc.  did  in  Great  ^eeti'-street  cauac  the 
aforesaid,  in  the  parish  of  St.  Giles  in  the  Fields^  take  and  r®*"  J^^*^^^ 
ceivc  from  one  Thomas  Jackson  the  sum  of  2s.  9d.  of  lawful  oflfeifce  to 
money,  &fc«    And  in  consideration  thereof  the  said  Thomas  have  been 
Jeffries  did  promise  and  agree  to  pay  to  the  said  Thomas  committ^ 
yacAson  the  sum  of  one  pound  and  one  shilling,  if  a  certain  ^***"  *  * 
tid^et  No.  18,433  in  the  lotter>'  authorised  and  established, 
&Pc.  should  be  drawn  fortunate  or  unfortunate  on  the  30th 
day  of  drawing  the  said  lotter}',  contrary  to  the  form  of  the 
statute  in  such  case  made  and  provided  ;  by  reason  whereof, 

The  evidence  was  as  follows  :  "  Thomas  Jackson  deposeth 
and  saith,  that  on  the  10th  of  March  last  he  insured  personally 
with  the  said  Thomas  Jeffries  No.  18,433,  and  paid  2.9.  9d.  to 
receive  one  guinea,  if  dra^n  blank  or  prize  on  the  30th  day 
of  drawing,  and  received  the  ticket  now  here  produced, 
which  said  ticket  is  in  the  words  and  figures  following"  [de- 
scribing it]. 

Erskine  objected,  that  the  evidence  did  not  prove  the  of- 
fence to  be  committed  in  the  place  laid  in  the  information, 
which  it  ought  to  have  done  }  for  wherever  the  jurisdiction 
of  the  magistrates  who  try  the  offence  is  local,  the  offence 
must  be  proved  to  have  been  committed  within  their  Juris- 
diction. 

And  of  this  opinion  were  the  Court ;  therefore  the 

Conviction  was  quashed. 
(a)22C«).3.«.4r. 


The  KING  against  The  Inhabitants  of  WARBLINGTON.  ^^aS'^ 

TWO  justices  removed  by  an  order  John  Bridger^  ^/tnlfapirish 
his  wife,  and  their  six  children,  from  the  parish  of  ZTa-^^y^^S** 
vant^m  the  county  of  Southampton^  to  the  parish  of  l^^arbling'  x\[i^^x^^\x,iar 
tony  in  the  said  county.     The  Sesions,  on  appeal^  confirmed  incumbent 
the  said  order,  and  stated  the  following  case  :  ^^  *h«™  *<'. 

in  dischirge 
thereof ;  and  the  Court  will  not  presome  such  discharge  from  o\her  facts.  A  grant  oCa  cop/- 
hoW  with  U,  fine,  1#.  heriot,  at^d  1*,  rent,  is  a  porphase  wiihiirQ  Gctr.  h  c.  7.  ^  S 
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1786*  William  Bridger^  fathier  of  the  pauper  Jolin  Bridger^  about 
the  year  1736  came  into  the  parish  of  Bavanty  with  a  cer- 
ti&cate  irom  the  parish  of  Warblington^  acknowledging  him 
and  his  family  lo  oc  seiiled  in  the  said  parish  of  Warblington. 
On  the  20ih  ol  October  1748,  John  Moodi/y  esq.  the  lord  of 
the  manor  of  Uavunt^  at  a  court  baron  held  for  the  said  naa* 
nor,  by  copy  of  court-roii  granted  to  the  said  William  Briber 
and  hih  heiib  one  };aiccl  of  the  waste  ground,  called  The  wra^ 
vel  Pity  lying  and  being  at  the  North  side  of  the  east  town- 
end  of  HuvarUy  which  said  parcel  of  ground  was  parcel  of  the 
said  manor,  and  wiihin  the  parish  of  Havarit^  and  which 
did  not  apptar  to  this  Court  ever  to  have  been  granted  My 
copy  of  tourt-roll  before  the  said  20tn  oi  October  1748.  Thc^ 
ttaid  William  Bridgtr^  by  virtue  of  the  said  grant,  entered  on 
the  suid  parct.l  oi  ground,  and  butlc  a  house  thereon,  atkd 
lived  theictin  for  several  years  after  as  the  owner  thereof. 
On  the  I2ih  of  Novambtr  1751,  he  borrowed  of  Mary  Roper 
the  sum  of  lOO/.  i  and  for  securing  the  same,  at  a  court  ba- 
ron held  on  that  da)  for  the  said  manor^  surrendered  the 
same  premises  into  the  hands  of  the  lord,  as. by  the  said  sur<^ 
render  appears*  The  said  surrender  was  on  the  4th  of  Ocifh 
ht:r  1752  presented  in  due  manner  at  another  court,  as  appears 
by  the  prcsenim«;mt  thereof.  On  the  24ih  of  October  1754 
the  said  Mary  Roper  was,  in  pursuance  of  the  said  surrender, 
and  in  conHe4Ucnce  of  the  mortgage  money  not  being  paid, 
admitted  to  the  same  premises.  On  the  13th  of  Jtuie  1763 
she  sold  her  interest  lo  John  Hammond^  who  was  thereupoB 
admitted  ;  and  alter  the  death  of  the  said  William  Bru^eti 
his  heir  at  law  sold  his  equity  of  redemption  to  the  said^^An 
Hammond  for  20/.  17 a*  and  surrendered  the  same  accordingly. 
And  the  said  John  Hammond  was  admitted.  That  it  appear- 
ed to  this  court  that  for  many  years  before  the  death  of  the 
said  yohn  Moody ^  who  died  in  the  year  17(54  the  said  ^oAii 
Moody  was  used  to  grant  parcels  of  the  waste  of  the  said 
manor  for  small  pecuniar}'  considerations.  And  that  a  Mr. 
Newlandy  who  was  called  as  a  witness  on  the  part  of  the  a|» 
pellants  to  produce  the  court-roUs  of  the  manor  of  Havant^ 
of  which  manor  be  is  steward,  never  knew  the  said  yohn 
Moody  to  make  any  such  grant  without  a  pecuniary  consider-' 
utiod.  And  it  further  appeared  to  this  Court,  that  the  said 
Mr.  Newland  for  some  years  before,  and  till  the  year  1743 
or  1744,  was  clerk  to  the  said  John  Moody  (who  was  an*  itt^ 
'  lorney).     And  that  the  «teid  Mr.  J^^cwland  in  1763  became 
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steward  ,to  the  said  yohn  Moody  for  the  said  manor  of  Savant^     1 TB6. 
and  continued  so  to  be  till  the  said   yohn  Moody^s  death-   ^»*y*«^ 
ThAl  the  value  of  the  said  piece  of  ground  at  the  time  of  the  Ttie  Kiw© 
said  grant  did  not  exceed  30t.  or  4<X».     That  at  the  time  of  the     ^'^ 
said  grant  the  said  William  Rridger  wa?>  a  very  poor  and  indi-  uiauqxos. 
gent  man,  living  in  the  said  parish  of  HavanU     And  it  also   . 
appeared  to  the  Court,  by  the  inspection  of  the  court-books  of 
the  said  manor,  that  it  is  not  customary  to  express  in  the  sur- 
renders or  admissions  of  any  tenant  of  the  manor  therein 
the  consideration  for  granting  the  same.     And  no  evidence 
whatever  was  given  whether  any  pecuniary  consideration  was 
given  for  the  said  grant,  or  whether  the  said  grant  was  vo^ 
luntary,  and  without  a  pecuniary  consideration.     It  was  a- 
greed  by  the  counsel  for  the  appellants  and  respondents,  that 
on  the  argument  of  this  case  in  the  court  ot  king's  bench 
copies  of  the  several  grants,  surrenders,   aiul   admissions, 
containing  also  the  entries  on  the  margin  of  the  several  court- 
books,  and  opposite  to  such  grants,  surrenders,  and  admissi^ 
0ns,  should  be  produced. 

In  consequence  of  the  above  agreement  several  copies  of 
the  court-roll  were  now  read  in  court  ;  by  one  of  which  i^ 
appeared  th^  Willtam  Bridger  was  admitted  in  the  year  1748 
on  the  lord's  grant  to  one  parcel  of  land,  called  the  GrateU 
land;  and  in  the  copy  of  his  admission  were  these  words,  ' 
*  fine  one  shillings  heriot  one  ihiiiing^  ^it-rent  one  shiilingj^^ . 
And  in  the  margin  of  all  the  copies  was  inserted  ^^  fine  one 

Mingay  and  Lawrence^  in  support  of  the  order  of  Sessions, 
Contended  that,  the  pauper  having  cowe  into  the  parish  bv 
certificate,  it  was  incumbent  on  the  other  side  to  shew  posi- 
tively that  the  certificate  had  been  discharged  by  some  sub- 
sequent event.  ^  They  should  therefore  prove  to  the  satisfac- 
tion of  the  Court  that  ihis  was  a  voluntary  gift,  without  any 
pecuniary  consideration  moving  from  the  pauper's  father  to 
the  lord.  The  Sessions  have  not  decided  that  this  was  a  vo- 
.  luntary  gift ;  they  have  merely  stated  the  facu  without; 
drawing  the  conclusion  either  way.  If  any  thing  is  to  be  col- 
lected from  what  they  have  stated,  it  is  rather  that  this  is  a 
purchase,  and  not  a  gift  ;  and  being  under  the  value  of  30/. 
the  certificate  still  remains  in  force  under  the  9th  of  Geo^  I. 
c  7.  9.  5.  by  which  no  purchase  under  the  value  of  30/, 
shall  give  a  settlement.  But  the  circumstances  stated  in 
t^e  case  put  it  out  of  all  doubt ;  for  the  fine  paid  by  William 
Bridger  must  be  considered  as  a  pecmiiary  consideration  for 

the 


Digitized 


by  Google 


2U  CASES  IN  EA5TE9    TERM, 

1786.     the  purchase  of  the  estate.    It  was  so  considered  in  the  case 

%^m^mmj   of  St.  PauPs  Walden  and  Kempston^  Foley,  238.    It  also  afx- 

The  King  pears  by  the  evidence  of  Newland^  the  steward  of  the  iftanor, 

^^^'    that  the  lord  never  made  such  a  grant  as  the  present  without 

tfLiNOTPK.^  pecuniary  consideration « 

The  improved  value  of  the  estate,  since  the  time  of  its  be- 
ing granted,  will  make  no  difference  ;  it  is  the  value  of  the 
^  estate  at  the  time  of  the  purchase  which  gives  a  settlement, 
and  not  the  subsequent  improvements  ;  and  the  value  is  as- 
certained by  the  sum  really  paid.  Rex  v.  Dunchurch^  Burr. 
Set.  Cos.  553. 

Besides,  it  does  not  appear  in  this  case  whether  the  lord 
had  a  right  to  grant  the  land  as  cop\hold  ;  and  indeed  the 
Sessions  have  impliedly  negatived  any  immemorial  custom  in 
him  to  grant  such  an  estate. 

Morris^  and  Burroughs  contra^  relied  upon  the  ground  that 
this  was  not  a  purchase  within  the  9  Geo.  1.  This  is  a  com* 
.  mon  law  settlement  in  opposition  to  a  settlement  gained  by 
any  of  the  statutes.  Under  the  13  and  14  Car.  2.  c.  12.  no 
person  was  removable  from  his  own  property ;  and  living 
irremovable  thereon  for  40  days  he  gained  a  settlement. 
Then  the  statute  9  and  10  IF.  S.  c.  11.  which  relates  to  cer. 
tificated  persons  alone,  declares  that  no  such  persons  shall 
gain  a  settlement  in  another  parish*  except  in  two  ways,  ei- 
ther by  renting  a  tenement  of  10/.  a  year,  or  by  serving  an 
annual  office.  From  that  time  to  the  time  df  passing  the 
statute  of  9  Geo*  1.  it  never  was  doubted  but  that  a  certifi- 
cated person  could  gain  a  settlement  by  a  residence  on  hia 
own  estate,  whatever  the  value  might  be  :  but  this  act  re« 
lates  equally  te  uncertificated  as  well  as  certificated  persons  ; 
therefore  a  man  who  is  in  possession  of  an  estate  which  he 
does  not  acquire  by  purchase  for  money  under  30/.  gains  a 
settlement  by  residence  thereon  for  4Q  days,  whether  he  be 
a  certificated  man  or  not.  It  has  been  long  agreed  that  the 
word  "  purchase^'*  in  the  act  of  the  9  Geo.  1.  is  confined  to  a 
purchase  for  z pecuniary  consideration.  One  of  the  cases  de- 
cides that  a  gin  by  a  father  to  his  daughter  [a]  is  not  a  pur- 
chase within  the  meatiing  of  the  act ;  yet  according  to  the 
general  legal  signification  of  the  word,  such  a  gift  would  be 
considered  as  a  purchase.  And  it  has  been  expressly  deter- 
mined in  Sex  v.  Marwood  (A)  that  the  word  "  purchase^^  in 

that 
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diat  statute^  is  to  be  taken  in  the  most  common  acceptation  of    1 7S6. 
die  word*    Therefore  whatever  estate  the  pauper  had,  whe-    '*— v--' 
thcr  more  or  less  than  30/L  it  was  sufficient  to  satisfy  the  cer-  1'*»«  Kmo 
tificate  in  this  case.  ^^^ 

But  it  has  been  said  that  this  is  a  purchase  in  point  of  fact,  blinoto?^* 
because  of  the  shilling  fine,  £sfc.  In  the  first  place,  purchase 
is  a  fact,  and  as  the  Sessions  have  not  found  it,  the  Court 
cannot  presume  it ;  they  can  in  no  case  presume  a  fact.  As 
in  trover  for  plate  and  jewels,  where  the  defendant  refuses 
to  deliver  them  upon  request,  this  is  prima  fade  evidence  of 
a  conversion,  but  if  it  be  found  by  special  verdict  that  the 
l^ainuff  requested,  and  the  defendant  refused  to  deliver  them, 
the  Court  cannot  adjudge  it  a  conversion,  because  it  is  a  fact. 
fa  J*  So^in  the  case  of  The  KingBud  Bolder^  1784,  where  the 
£su:t8  stated  were  evidence  of  a  disseisin,  this  was  urged  by 
the  counsel;  but  the  Court  said  that  disseisin  was  a  fact 
wikich  they  could  not  infer,  as  the  Sessions  had  not  found  it. 

But  the  very  case  itself  precludes  the  idea  of  any  conside- 
ration; for  die  Sessipns  state  that  no  evidence  whatever  was 
offered  that  any  pecuniary  consideration  had  been  given  for 
the  grant  in  question ;  none  such  appears  upon  the  copy  of  the 
Court-roll;  and  it  was  incumbent  on  the  respondents  to  have 
shewn  that  there  had  been  a  pecuniary  consideration. 

As  to  the  fine,  that  was  paid  for  leave  to  alien,  and  not  aft 
the  consideration  money.  It  can  never  be  supposed  that  a 
fine  of  one  shilling  could  be  intended  as  the  purchase-money 
of  a  copyhold  of  inheritance,  however  small  the  value  might 
be;  but  rather  as  evidence  of  the  tenure,  to  show  of  whom 
bolden*  Besides,  the  same  fine  of  one  shilling  appears  on 
the  copies  of  all  the  admissions  and  surrenders ;  and  it  can- 
not be  presumed  that  the  purchase-money  was  the  same  for 
all  the  grants.  It  might  as  well  have  been  said  in  the  case 
of  The  King  and  St.  Mary  Whitechapel  (bj  that  the  reserv 
ti,  rent  of  &/•  per  arm^  was  the  consideration  of  the  lease* 
hdA  ;  but  the  Court  there  held  that  the  pauper  gained  a 
settlement.  In  the  case  of  The  King  v.  Tarrant  Lauticeston 
{'cj^  the  pauper's  father  married  a  woman  whose  mother  was 
possessed  of  a  leasehold  cottage  for  99  years,  determinable 
on  lives.  On  the  marriage,  the  mother  gave  her  daughter 
and  the  pauper's  father  hbertv  to  live  in  the  cottage,  but 
made  no  gift  or  conveyance  of  the  same.    On  the  mother's 

Vou  I.  K  k  death, 
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1766.     drath,  tlie  pau|>er*8  father  (not  hsving  t«ken  ^ut  letten  of 

t*^-^    admimstration)  surrendcrcq  the  old  lease  to  the  lad>  of  the 

The  Kmo  manor,  who,  in  conaidcratioo  thereof,  atid  of  30.r»  granted 

^J**^'    to  the  pauper's  father  a  further  lease  of  the  cottage.     Lord 

BUMsieii.  Mun-sfield  said  that  w«a  not  ;»  purchase^  but  a  surrender  of 

the  old  lease,  and  getting  a  new  one  upon  payment  of  the 

fine. 

As  to  the  case  in  Foley ^  it  only  goes  to  shew  that  fine  la  an 
equivocal  phrase,  and  that  it  may  in  some  cases  be  taken  for 
the  consideration.  But  here  the  Sessions  have  expressly  ne« 
gatived  that  supposition,  by  stating  that  there  was  no  consi* 
deration:  and  wherever  there  is  a  doubt,  the  presumption 
will  always  be  in  favour  of  the  settlement. 

As  to  the  evidence  of  Newland^  it  applies  altogether  to  a 
subsequent  period,  and  therefore  does  not  aifect  the  grant, 
under  which  the  pauper  claims. 

The  next  point  relied  on,  is,  that  the  Sessions  have  stated 
that  it  did  not  apptar  to  them  that  this  land  was  ever  granted 
by  copy  of  couri-roll  before  the  year  1748;  yet  it  is  sufficient 
that  there  was  no  evidence  to  wairant  them  in  stating  that  it 
never  had  been  granted  by  copy  before,  for  after  so  long  a 
possession  the  Court  will  rather  presume  that  it  was.  It  was 
not  competent  to  the  sessions  to  enquire  whether  this  was  a 
legal  copyhold,  or  not ;  that  (Question  could  only  arise  between 
the  lord  and  some  other  person,  and  no  stranger  had  a  right 
to  interfere.  It  was  in  fact  granted  as  copyhold,  and  that  ti 
sufficient  for  this  purpose.  Yet  supposing  it  was  not  copy* 
hold,  and  that  the  donee  had  only  an  equitable  interest,  that 
would  make  no  difference  for  the  purpose  of  gaining  a' settle* 
ment. 

WiLLEs,  J.  Great  latitude  has  been  taken  in  arguin|^  this 
question,  though  it  lies  in  a  verv  narrow  compass ;  for  it  it 
merely  this,  whether,  by  any  thing  that  has  happened,  tha 
parish  of  Warblington  can  get  rid  of  this  certificate  ?  If  not 
•  it  still  continuejs  in  force.  Then  the  question  is,  whether  tbis 
grant,  so  made  by  the  lord  of  the  manor  to  the  pauper's  fadier 
was  a  voluntary  grant,  or  was  made  for  a  valuable  considerar 
tion?  Notwithstanding  what  has  been  said,  I  think  the  proof 
lies  on  the  appellants  to  shew  that  this  was  a  voluntary  grants 
The  parish  who  granted  must  get  rid  of  the  certificate:  and  if 
that  can  only  be  done  by  presumption,  it  must  stand  good  s 
for  we  cannot  presume  one  way  or  the  other.  But  supposing 
the  court  could  presume  either  way,  it  would  be  that  this  was 

a  pimshase. 
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apurchase.     The  case  states  a  grant  by  the  lord  of  the  manor     1786. 
Of  a  snuaH  parcel  of  waste  ;  however  small  the  consideration    ^L^-'y^ 
Slight  be,  f  should  still  hold  ft  a  purchase  ;  for  the  smallness  of  The  Kin» 
Ac  consideration    is   imioucriai.     From  all  the  facts  stated      ^^*"!' 
IB  this  case,  it  appears  that  this  grant  was  made  for  a  small  ^jj^^^'q,,^ 
pecuatary  consideration:  then  it  is  not  a  voluntary  grant; 
and,  it  being  a  purchase  under  30L  it  does  not  give  a  settle* 
ment  since  the  statute  of  9  Geo.  1. 

Supposing  it  to  be  true,  as  com  ended,  that  the  fine  is  a  fee 
for  alienation,  at  all  events  that  is  no  answer  to  the  heriot 
aad  rent  reserved,  for  if  a  person  meant  trt  make  a  free,  gift, 
he  would  not  reserve  a  heriot  or  rent ;  but  both  are  here 
reserved. 

Another  point  has  been  made  on  the  validity  of  this  grant, 
becaitae  it  i»  said  that  the  land  was  not  demised  by  copy  be- 
fore :  but  it  is  not  expressly  stated  that  the  land  was  not  so 
granted  before  that  time ;  and  the  Sessions  have  stated  that 
this  grant  by  copy  was  made  so  long  ago  as  the  year  1748, 
under  which  the  grantee  entered,  and  buih  a  house,  and  ex-* 
pended  lOO/,  At  all  events  the  objection  is  got  rid  of  by 
ftsyiBg  that  however  defective  such  a  grant  might  originally 
have  been,  yet  as  there  ha&  been  so  long  a  possession  under  it, 
that  is  a  strong  presumption  that  it  was  good. 

AsvuvitBT,  J.  If  it  were  necessary  to  give  any  opinion 
upon  the  point,  whether  supposing  this  to  be  a  voluntary 
^nt,  the  party  would  gain  a  settlement,  I  should  hare  wish*- 
ed  the  matter  to  have  undergone  further  discussion.  It 
•eema  extraordinary  that  in  the  teeth  of  an  act  of  parliament 
this  mcKter  should  have  been  taken  for  granted  ;  nothing  can 
be  stronger  than  the  words  of  the  certificate  act,  which  says, 
••  whereas  some  doubts  have  arisen  upon  the  construction  of 
•*  the  said  act,  (meaning  the  8  &f  9  W.  3.  c.  30.)  by  what  acts 
*♦  any  pifFson  coming  to  inhabit,  or  reside,  within  any  parish, 
^*  by  virtue  of  any  certificate,  may  procure  a  legal  settlement 
■•*  in  SBch  parish,  ^c.  be  it  enacted,  i^c*  that  no  person  or 
^^  persons  whatsoever,  who  shall  come  into  any  parish  by  any 
**  such  certificate  as  aforesaid,  shall  be  adjudged  Ae/ a«y  ac^ 
^wh&itfoever  to  have  procured  a  legal  settlement  in  such  pa* 
♦*  rish,  unle^  he  or  they  shall  really  and  bona  Jide  take  a  lease 
^of  a  tenemmt  of  the  value  of  10/.  or  shall  execute  somennnu^ 
"  at  office  in  such  parish^  being  legally  placed  in  such  office.*' 
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1786.  It  is  singular  that  a  practice  should  have  prevailed  in  oppo- 
^.— y-^,^  sition  to  this  act  of  parliament,  when  the  words  are  so  strongs 
*rrie  iCi  NO  But  we  are  not  under  the  necessity  of  decidingthat  point;  for,  a 
*^g^^  certificate  being  once  given,  it  is  necessary  for  the  parish  who 
wish  to  get  rid  of  it  to  shew  some  matter  in  discharge  thereof 
They  ought  then  to  have  shewn  that  this  was  a  voluntary 
grant ;  and  it  did  not  lie  upon  the  other  side  to  prove  that 
this^as  a  grant  for  a  valuable  consideration:,  whoever  wants 
to  set  aside  that  which  has  once  existed,  must  shew  some- 
thing which  destroys  it.  But  how  does  this  case  stand  i 
Supposing  it  was  necessary  to  have  been  proved  on  the  part 
of  the  respondents,  I  think  there  does  appear  sufficient  in  this 
case  to  shew  that  it  was  a  purchase.  A  purchase  is  the  ac- 
quisition of  something  for  an  equivalent:  it  is  sl  quid  pro  quo* 
If  there  be  a  valuable  consideration,  it  is  a  purchase  in  the 
legal  sense  ;  and  it  makes  no  difference  whether  it  comes  in 
the  form  of  a  present  payment,  or  in  any  other  wa^.  Here 
there  appears  to  be  a  qmd  pro  quo  from  the  state  of  the  case^ 
and  from  the  entries  in  the  lord  s  court  which  have  been  read* 
For  there  was  a  fine  paid  upon  admission,  and  there  was  a 
valuable  reservation  of  a  heriot  and  rent,  and  that  is  a  suffi. 
cient  foundation  for  a  purchase  ;  and  there  having  been  a  con* 
sideration,  it  cannot  be  called  a  voluntary  gift. 

BuLLER,  J.  I  reserve  to  myself  the  consideration  of  the 
question,  what  effect  a  voluntary  gift  would  have  on  a  certifi- 
cate-person as  to  the  giving  of  a  settlement. 

I  agree  that  under  the  act  of  9  Geo.  1.  the  word  ^^fMiirchase^ 
has  not  the  same  extensive  sense  as  is  generally  annexed  to 
it.  But  no  case  has  been  cited  at  the  bar,  where  a  certificate 
has  been  discharged  by  a  voluntary  gift.  I  am  aware  of  the 
case  of  the  ^ng  and  Ingleton  {a)  but  that  was  not  argued ;  it 
was  given  up  under  the  idea  that  it  was  governed  by  the  King 
and  Marwood^  which  was  not  the  case  of  a  certificated  man* 

But  the  present  case  is  very  clear.  The  first  question  is^ 
on  whom  the  onus  probandi  lies  ?  It  has  been  said  here  that 
it  was  the  duty  of  the  respondents  to  make  out  their  case ; 
but  I  think  it  was  incumbent  on  the  appellants  to  have  sa* 
tisfied  the  Sessions  that  this  was  a  voUmtary  grant,  and  they 
not  having  done  so  cannot  now  impeach  the  order ;  for  if 
it  does  not  appear  on  the  face  of  it  to  be  wrong,  the  Court 
must  take  for  granted  that  it  is  right.     Then  can  the  ap« 

pellanta 

(^)  Burr,  Sat.  Ctu.  56Q. 
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peUants  say  that  the  order  of  Sessions  on  the  face  of  it  is     1786. 
wipng?     If  not,  we  must  confirm  it.  ^■v^*^ 

This  case  is  not  altogether  so  correctly  stated  as  it  ought  The  Km* 
to  have  been.     It  is  the  duty  of  the  Sessions  to  find  all  the    '^^"^ 
facts,  and  not  to  leave  it  to  us  to  infer  them  from  the  evi-BL,„oTON. 
dence.    They  ought  to  have  stated  whether  this  was  a  gift, 
or  a  purchase.     However,  that  would  only  be  a  reason  for 
sending  the  case  back  to  them  to  be  re -stated,  and  we  already 
see  enough  to  convince  us  of  what  their  opinion  was :  for 
they  have  found  that  the  certificate  still  remains,  by  confirm- 
ing the  original  order  ;  and  they  have  stated  many  facts,  from 
whence,  if  i  were  at  liberty  so  to  do,  I  should  draw  the  same 
conclusion  that  they  have  done. 

Both  orders  affirmed  CaJ. 

(a)  I«i  the  case  of  the  King  and  Cold  Aibtoh,  Burr,  Sett.  CSm.  450»  which  was 
BOt  mentioned  upon  this  occasion.  Lord  Marafielttt  opinion  upon  the  construc- 
tion of  the  certificate  act  is  very  strong ;  an  estate  of  a  man's  own,  from  which 
**  be  canuot  be  removed,  has  been,  by  construction,  (and  a  very  reasonable  one 
'<  too)  bolden  to  be  within  the  9  and  10  Will-  c  3. 11  for  it  would  be  a  very  hard 
"  thing  to  remove  a  raan  from  his  own  estate.  And  the  rule  holds  as  well  in 
«■  the  case  of  a  ct^tijicttt'piirtont  as  in  any  otlier  case,  thai  no  man  ought  to  be 
**  removed  from  his  own  property  and  estate." 

Ttd,  R,  v.  Ufum^  pott  Svol.  351. 


The  KING  against  HENRY  SALOMONS.  Wed^ietdsy. 

^  May  24th. 

THIS  was  a  conviction  on  the  lottery  act  of  22  Geo.  3.  c.  A  convic 
47.  Middlesex  and  Westminster^  to  wit;    Be  it  ^'^n^em-^^^^ 
bered  that  on  the  29th  December  in  the  26th  year,  &?c.  at  the^h^^^eie 
pnUic  office  in  Bow-street^  in  the  parish  of  St.  Pauij  Coventzretwo  dis- 
Garden^  in  the  city  and  liberty  of  Westminster^  and  county  of  t'"*^*  ^«'J|l 
Middksex,  Nathaniel  Barret  oiWest-Smithfeld,  in  the  city  off^^^J^^?"* 
London^  shoemaker,  who  prosecutes  as  well,  &c.  in  this  be- formation,  it 
half,  in  his  proper  person  cometh  before  us  Sir*?.  W>/^A/,bad.    ^u 
knight,  and  William  Addington^  esquire,  two  of   the  justices  ^Jj^J^* 
of  our  lord  the  king  assigned  to  keep  th(»  peace  of  our  said^  convict- 
lord  the  king  in  and  for  the  said  cityy  liberty,  and  county,  &fc'.  ed  of  two 
and  giveth  us  the  said  justices  to  understand  and  be  informed  <^*^i"^.I*- 
that  after  the  25th  July  1782,  to  wit,  on  the  27th  of  December"^^^^^'^^^ 
1785,  one  Henry  Salomons^  of  Coventry -Street^  in  the  parish  formation  ! 
of  St.  yames^  in  the  said  city,  liberty,  and  county,  gentleman, 
not  regarding  the  statutes  of  our  lord  the  king,  nor  fearing 
the  penalties  therein  contained^  did  in  the.  parish  aforesaid,  in 

the 
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1786.     the  city,  liberty  and  county  aforesaid,  on  the  27th  of  i)f- 
*— Y""^    cumber  aforesaid,  ieep  an  office  for  dealing  in  sharek  of  lottery 
The  Kino  tickets  in  a  lottery   then  authorised  and  established  by  an  act 
Sal^-     ^^  parliament  made  in  the  parliament  of  our  said  lord  the 
MOK8.     ^i^g^t  at  a  session  thereof  holden  at  Westminster  in  the  twen- 
t}'-fifth  year  of  his  reign,  entitled  **  An  act  for  granting  to  his 
-"  majesty  a  certain  sum  of  money  to  be  raised  by  a  lotter},** 
To  wit  the  share  oj  a  ticket,^  numbered  34,907  ;  and  did  then 
and  there  take  and  receive  of  and  from  Anne  Aimes  the  sum  of 
three  shillings,  &Pc.  for  or  in  such  respect  of  a  share  and  be- 
nefit in  the  lottery  ticket  aforesaid,  numbered  34s907,  rokh' 
out  the  authority  of  a  license^  contrary  to  the  statute  hi  that 
case  made  and  provided  ;  and  the  said  Henry  Salomons^  on 
the  said  27th  of  December^  in  the  parish  aforesaid,  &Pc.  tiid 
keep  an  ofjice  for  registering  the  numbers  of  lottery  tickets 
then  in  the  said  Iotter\'  s6  established  as  aforesaid,  and  did  thca 
and  there  take  and  receive  of  and  from  the  said  Anne  Aimes^ 
the  sum  of  three  shillings,  &fc.  for  the  registering  of  a  htUry 
ticket^  then  and  still  undrawn,  without  the  authority  of  a  Hcense^ 
contrary  to  the  form  of  the  statute,  &fc. ;  whereby  and  by 
force  of  the  statute,  i<fc.  the  said  Henry  Salomons  hath  for  hit 
said  offence  forfeited  the  sum  of  lOOL  Wc. 

The  conviction,  after  having  stated  the  evidence  of  the 
witnesses,  proceeded  as  follows  : 

Whereupon,  all  and  singular  the  premises  being  consider- 
ed^ and  mature  deliberation  being  thereupon  had,  it  mani- 
festly appears  to  ns  the  said  justices  that  the  said  Henry  Sa- 
lomons is  guilty  of  the  offence  charged  upon  him  in  and  by  the 
said  information  of  the  said  Nathaniel  Barret,  It  is  there« 
fore  adjudged  by  us  the  said  JMstices  that  the  said  Henry  Sa* 
lomons  be  convicted,  and  he  is  hereby  convicted  by  us  the 
said  justices,  of  the  said  offence  charged  upon  him  in  and  by 
the  said  information^  according  to  the  form  of  the  statute  in  thai 
case  made  and  provided.  And  we  the  said  justices  do  award 
and  adjudge  that  the  said  Henry  Salomons  hath  for  his  scud 
offence  forfeited  and  do  pay  the  sum  of  100/.  &fa 

Erakine  now  took  several  objections  to  this  conviction. 

1st.  It  does  not  appear  that  this  offence  was  committed 
within  the  jurisdiction  of  the  magistrates  convicting.  Here 
the  justices  are  stated  to  be  justices  for  the  said  city  ;  but  as 
both  London  and  Westminster  are  mentioned,  it  does  not  dis- 
tinctlV  appear  to  which  city  it  refers.  2  Holers  Pleas  Cr,  180. 
Cro.  Eliz.  739. 

2dly, 
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tdfy,  The  defendant  is  charged  with  doing  a  eettaitt  liet     tn^ 
without  a  iicerue ;  therefore  the  Court  mutt  suppose  that  th*   ^    y    ^ 
act  would  have  been  legaU  if  he  had  had  a  license.     The  pe«  '^^  feiH* 
salty  for  this  offence  is  100/.  under  the  6th.  section;    but  itg^JJJ]^^^ 
docs  not  appear  that  the,ticket,  of  which  the  share  in  ques* 
tioR  is  supposed  to  be  part,  was  such  a  legal  ticket  as  a  per- 
son could  sell  if  he  had  taken  out  a  license  ;  for  in  order  to 
enable  a  person  to  sell  such  shares  under  a  license  he  must 
hare  the  property  of  the  ticket,  and  must  deposit  it  with  the 
Receiver  Generad  who  issues  out  the  shares :  but  this  appears 
only  to  be  a  gambling  policy,  for  which  he  would  have  been 
liable  to  a  penalty  of  50/.  only  nnrier  the  14th  section.     And 
the  words  **  contra  formam  atatuti^^  will  not  cure  an  omission 
of  charge  in  ihe  information  ;  it  is  not  euough  to  shew  that ' 
the  party   charged  has  acted  contrary  to  the  statute,  but  it 
must  be  shewn  in  what  manner. 

The  words  are  that  he  kept  an  office  for  dealing  in  shares  of 
httery  tickets ^  to  wit,  the  share  of  a  ticket,  numbered  34,107.  ^ 

Suppose  a  person  opened  an  oflTice  for  the  share  oj  a  tickety  it 
would  not  he  necessary  to  take  otit  a  license.  In  the  case  of 
the  King  and  Uttl^  foj  a  conviction  against  the  defendant 
for  offering  to  sell  goods,  £sfc.  as  a  hawker  and  pedlar  without 
license  was  quashed,  because  there  was  only  one  single  act 
proved  of  selling  a  parcel  of  silk  handkerchiefs  to  a  particular 
person. 

3dly,  This  is  not  said  to  be  a  ticket  in  the  State  Lottery. 

This  falls  within  the  objection  taken  in  The  King  and 
Treiawney  fbj. 

4thly,  The  defendant  is  charged  with  keeping  an  office  for 
registering  tickets  without  having  a  license  ;  but  here  is  no 
evidence  to  support  this  charge. 

Bearcrofty  contra^  was  proceeding  to  answer  these  objec- 
tions in  order :  but 

Per  curiam^  the  conviction  is  bad  on  another  grotmd,  for 
there  is  a  duplicity  of  charge.  1  he  defendant  is  charged 
^th  dealing  in  shares  of  lottery  tickets^  and  with  registering 
tickets  without  license^  and  he  is  c<invicted  of  the  scud  offence^ 
80  that  it  does  not  appear  of  what  offence  he  is  convicted. 

A  conviction  must  be  good  in  all  its  parts ;  the  informa* 
tionmust  be  supported  by  the  evidence,  and  the  judgment 
must  be  supported  by  both.     Here  the  defendant  Is  charged 

with 
(«)  1  Bnrr,  609.  {b\  Ai.tc  322. 
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1786.    with  two  dUtinct  offences,  each  of  which  would  subject  him 

^>— Y*— ^    to  a  separate  penalty ;  and  supposing  they  could  t>oth  have 

The  kiw©  been  included  in  one  conviction,  which  is  to  be  doubted,  Ac 

Salcmosu  ^^'c'^dant  should  have  been  convicted  of  both.     A  judgment 

for  too  little  is  as  bad  as  a  judgment  for  too  much. 

Conviction  quashed* 


SMITH  against  WALLIS. 

2S^^  A  VERDICT  had  been  given  for  the  defendant  in  an  ac- 
«.  ScToniy  -^^^  ^^^^  o"  ^^^  ^^^  game  act,  for  shooting  without  a  certi- 
thoie  defen-  ficate.  And  the  master  had  taxed  treble  costs  under  that  (a) 
dants  who  clause  *in  the  act  for  protecting  persons  sued  for  any  thing 
^nT^ done  in  pursuance  of  the  act. 

lotion  for  Boxver  now  moved  that  the  Master  might  review  his  tax- 
seizinggutu  ation,  on  the  ground  that  the  statute  only  intended  to  give 
are  cmuled  treble  costs  to  those  persons  who  were  prosecuted  for  seizing 

com.  *       g^"s» 

jfbbot  opposed  this  motion  in  the  first  instance,  and  con- 
tended that  the  act  also  meant  to  give  treble  costs  to  persons 
sued  for  penalties  under  the  act.     But 

The  Court  were  of  a  different  opinion,  and  made  the 

Rule  absolute^ 

(a)  5tfrt.  28. 


Maj  26ih.  LOCKYER  and  Others  against  OFFLET. 

iiiriniured  T^HIS  was  an  action  on  a  policy  of  insurance  on  the  ship 

fof  a-  J>     ffope  from  Hamburgh  to  London^  subscribed  by  (he  de- 

ifoymge  the   fendant  on  the  i9tk  of  August  1785,  for  the  sum  of  200A  at 

^***^Tis^r  ^"^  guinea  per  cent. 

fer^any  Iqm      The  cause  came  on  to  be  tried  at  the  sittings  after  Hilary 

arising  from  Term,   1786,  at  Guildhall^  before  Buller^  J.  when  the  Jury 

*^'"'*2^  found  a  verdict  for  the  plaintiffs  subject  to  the  opinion  ot  the 

*^^thi    Court  on  the  following  case. 

port  g  That  the  defendant  under-wrote  the  policy  stated  in  the 

though         declaration  for  the  sum  of  200/.  at  one  guinea  per  cent. 

such  icuure     ^]^^x^  the  plaintiffs  were  interested  in  the  ship  to  the  amount 
was  in  con-     r  ^i  ^         ^  j  ^ 

8e<iuenccof  of  the  sum  msured. 

an  act  of  That 

soiuggliog    committ^  by  the  master  during  the  vaj^g€. 
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That  in  the  course  of  the  voyage  the  master  committed  bar-    1 786* 
ratry  by  smuggling  on  his  own  account,   by  hovering  and    ^'--y — ^ 
running  brandy  on  shore  in  casks  under  60  gallons,  X.ockv»-r 

That  on  the  1st  September  1785  the  ship  arrived  in  safety  q^J^^'^y. 
at  her  moorings  in  the  river  Thames^  and  remained  there  in 
safety  till  the  27th  of  the  said  month  of  September^  when  she 
was  seized  by  the  revenue  officers  for  the  smuggling  before 
stated. 

That  about  a  fortnight  or  three  weeks  after  the  seizure  the 
pyntiiTs  informed  the  underwriters  thereof;  and  that  they 
would  hold  them  liable  on  the  policy. 

That  on  the  20th  October  1785  the  following  petition  wa» 
presented  to  the  commissioners  of  his  majesty's  customs : 


'*  London^  20th  October  1785. 

^  May  it  please  your  Honors, 
^  In  answer  to  our  former  petitions  to  your  honourable 
♦*  boards  relating  to  the  seizure  of  our  ship  the  Ilope^  late 
••  John  Law^  master,  from  Hamburgh^  by  Mr.  Hunter^  tide 
**  surveyor  of  his  Majesty's  customs,  we  there  find  your  ho-i 
*^  Dourable  board  has  ordered  the  said  ship  to  he  delivered  to 
"  us  upon  our  giving  sufficient  bail  or  security  for  her  value 
^  until  the  issue  was  terminated,  for  which  indulgence  we  re<. 
^  turn  our  unfeigned  thanks.  But  from  the  state  of  our  in- 
^  noqent  as  well  as  our  distressed  situation  in  this  transaction, 
"jwe  arc  led  further  to  solicit  your  Honors'  recorwideration 
*'  of  our  petition,  and  to  order  the  vessel  to  be  delivered  to  . 
**  us  upon  a  moderate  compensation  being  made  to  the  seiz- 
^  ing  officer  for  his  diligence  ;  and  as  we  now  have  an  instant 
**  employ  for  the  vessel,  we  are  in  hopes  by  your  Honors'^ 
^^  protection  and  humanity  we  shall  be  enabled  by  such  em* 
"  ploy  to  make  good  our  heavy  losses,  which  we  have  sus- 
**  tained  by  the  villany  of  the  master. 

**  We  are  with  the  greatest  respect,  &?c. 

**  WiUiam  Parry 

**for 

*  Thomas  Lociyer,  Edw.  Sibully  &?  SelfJ^ 


The  following  miswer  was  given  by  the  commissioners  to  the 
said  petition »  ^*  That  as  the  ship  had  been  guilty  of  a  grosa 
*'  violation  of  the  laws,  the  prosecution  against  her  must  pro- 

VoL.  I.  LI  **  cced, 
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1786^     ^  ceed^  but  that  lh<5  owners  should  b«  at  liberty  to  tompovind 
t  niy    ^   **  according  to  the  rules  of  the  Exchequer.*' 
E(  cicYcm       1  hat  the  ship  was  apfpraised  at  the  sum  of  S4ML  and  by  die 
Q^'^kT    ^"""^^  ^f  *®  Court  of  Exchequer  the  ship  wouM  have  h^ca 
^  ^^  ^'   restored  to  the  plaintiffs  upon  payment  of  880/.  betides  costn 

and  charges^  which  would  all  together  have  anioumed  tp  tbe 

sum  of  999/.  9s ^  7d. 

That  on  the  November  1785,    the  following  dotScQ 

wa%  indofded  on  the  policy,  and  was  shewn  to  the  underinioera 

to  ebbscribe,  but  they  refused  to  subseribc  it^ 

M  Whereas  the  within  Ttiention«d  «bip  the  Hope  has  1>^en 
f^  seized  by  officers  of  his  Majesty's  customs,  in  conseqvreiicie 
f'  of  their  having  received  information  that  John  Law  the 
'*  master  of  the  said  ship  has  been  guilty  of  barratry,  in  smu^ 
^*  gling  and  running  certain  quantities  of  foreign  spirits  in  the 
•*  course  of  the  within  mentioned  voyage  from  Hamburgh  tp 
**  London  ;  and  the  said  officers  by  order  of  the  honourable  the 
f*  Commissioners  of  his  Majesty's  customs  intend  to  prosecute 
^*  the  said  ship  to  condemnation  ;  we  tht  ilnderWTiters  dti  ^i^ 
**  policy  do  hereby  request  and  authorise  the  Assured  to  ase 
**  all  such  means  as  they  may  judge,  or  be  advised  0  A^L 
f*  proper  for  the  ITberation  and  recovery  of  the  said  sTiip,  and. 
**  to  prevent  a  condemnation  thereof,  either  by  grving  b«il| 
f*  defending  the  said  suit,  or  by  satisfying,  or  compromishiflr 
**  with,  the  said  officers,  or  otherwise  as  the  circumstances  o^ 
f*  the  case  may  admit  or  require  ;  and  \ve  do  hercfby  promise 
'^  to  pay  and  ibdcmi^ify  the  assured  for  all  costs  and  tharges. 
f*  which  they  may  disburse  o^  be  siibject  to  by  and  in  conse- 
**  quence  thereof. 

«  London^  Nov.  1785.*'^ 

The  question  for  the  opinion  of  the  Court  is,  whether  t!ie 
plaintiffs  are  entitled  to  recover  against  the  defendant  for  any 
and  what  sum  f  If  the  Court  shall  be  of  opinion  that  the  plattw 
tiffs  are  entitled  to  recover,  then  a  verdict  to  be  entered  for 
such  sum  as  the  Court  shall  think  (it :  but  if  the  Court  shall 
be  of  opinion  that  the  plaintiffs  are  not  entitled  to  recover, 
Aen  a  verdict  to  be  entered  for  the  defendanu 

Xtfw,  for  the  plaintiffs. 

The  principal  question  which  arises  in  this  case  is,  whether 
the  neiztire  of  a  fhip  after  the  compktion  of  her  voyag^^  for  a 
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tause  of  forfetC«ire  eccrming  during  the  v^yage^  is  wkhin  the  po.     1 7M. 
Iky?  Thcn^  ^^nr^ 

8dlf ,  SttppoMAg  it  to  be  «  loM  wkhitt  the  poUcj,  whether  LocKvca 
|1k  ttseured,  having  given  early  notice  that  they  should  hold  OMtim 
ttic  underwriter  liable,  and  having  foHowed  up  their  claim  in 
lh«  piMner  stated  in  the  case,  are  entitled  to  abandon  ? 

A  third  question  will  arise  out  of  the  second,  as  to  the  sum 
which  the  frUintitib  are  to  recoven 

As  to  the  first.  There  can  be  Ho  doubt  in  this  case  hut 
Aat  the  loss  was  oce»sti>ned  by  the  barratry  of  the  master  ;  'VL 
is  80  stated.  Smug{];lin)^  is  an  act  of  barratry^  the  necessary 
osasequenct;  of  which  is  :he  forfeiture  of  the  vessel.  This  for* 
feiture  is  incurred  under  the  ^2-^  Geo*  3.  c.  47.  the  first  section 
of  which  declares  that  :iny  ship  or  vessel  by  liovering  in  the 
maaner  the  ship  in  question  did  shctU  ke  forfeited ;  and  as  no 
particular  time  is  mentioned  when  the  seizure  is. to  be  made^ 
theforfeirure  attaches  the  moment  the  cause  of  seizure  arises; 
The  ship  may  be  seized  as  soon  afterwards  :ts  possible.  And 
though  the  forfeiture  of  gcfods  to  the  crawn  for  treason  and 
ftkmy  only  relates  to  the  time  of  conviction,  and  frtrfeiture  of 
lands  has  relation  back  to  the  time  of  the  fact  committed,  vet 
the  acts  rekiing  to  the  revenue  are  siU  generic  ;  and  the  for* 
feiture  accrues  the  instant  the  fact  is  committed  ;  for  as  the 
time  of  seisure  is  indefinite,  it  follows  that  the  officers  havcj 
the  liberty  of  seizing  when  the  cause  arises.  Now  when  the 
ferCeiture  4a  iiicur»ed,  nothing  can  purge  it  but  the  subsequent 
a«qaittal  of  the  vessel,  or  the  grace  of  the  erown  in  remitting 
it  This  i«  not  like  the  case  of  a  death^s  wound  ;  for  if  a  ship 
f«<^e  a  w<ound,  which  does  fiot  cause  her  immediate  death, 
it  is  uacertaan  when  the  loss  will  be  complete :  but  here  the 
losshas  actually  t  iken  place*  This  is  iifdeed  so  far  a  conriplete 
loss  that  the  ship  was  frM-fcked  the  moment  the  smuggling 
^vas  comniitted,  even  thoiigh  she  had  afterwards  come  int<3i 
the  hands  oi^i  bona  fide  purchaser ;  and  the  insured  cannot  pos* 
tiUy  stand  in  a  4>etter  situation  than  a  {^urchasor  for  a  bona  fide 
consideration  without  notice.  This  is  not  only  an  insurance 
against  any  loss  which  ittay  happen  during  *he  v«(yage,  but 
Wi  against  atiy  future  damage  which  may  arise  from  any  act 
^one  during  that  time.  For  in  the  case  of  a  capture  and  ran* 
som  the  assured  receive  no  actual  injury  during  the  vdyage^ 
it  only  subjects  them  to  an  action  on  the  contract  (the  ran- 
lom  bill)  ;  so  that  it  is  contingent  at  the  time  of  rwsoming, 
not  only  whether  such  an  action  will  i^e  brought,  but  also 
whether  the  captors  will  recover;  in  such  case  thetefore  there 
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1786.     is  no  actual  damage  to  the  insured  at  the  time:  but  ia  die 
^k— v*^    present  case  the  ship  was  liable  to  be  seized  immediately  «f- 
LocKYEK  ter  the  act  done,     if  this  be  not  an  absolute  loss  incurred 
agoi^i    at  the  time,  yet  it  is  a  consequence  of  a  damage  done  during 
FFi-EY.  ^j^  voyage.     In  Vallejo  and  fVheekr  (a)  the  1g«s  was  in  con- 
sequence of  the  barratry  of  the  master ;  and  Lord  MamfiM 
there  said,  ^^  Whether  the  loss  happened  in  the  act  of  barra* 
**  try,  that  is,  during  the  fraudulent  voyage,  or  after ^  isitt- 
**  material  (A)." 

,   BuLLER,  J.  observed,  that  in  that  case  the  voyage  insured 
was  lost. 

Law.  There  is  no  difference,  for  the  barratry  here  is  stat- 
ed to  be  btf  hovering" ;  and  hovering  is  a  deviation.  In  CocA 
and  Toxvnsendi  Lord  Camden  held  that  cruising  for  one  night 
was  a  deviation.  And  it  has  been  determined,  that  if  a  ship 
sUnd  still,  that  is  likewise  a  deviation.  Here  the  hovering 
put  a  complete  stop  to  the  voyage  ;  the  deviation  was  founded 
on  a  criminal  intent.  It  is  immaterial  whether  the  loss  hap- 
pen during  the  fraudulent  voyage  or  not. 

If  the  assured  cannot  recover  in  this  case,  underwriters 
would  never  be  liable  for  this  species  of  barratry  bv  smuggling ; 
for  the  seizure  can  scarcely  ever  be  made  till  the  vcsbcl  has 
been  in  port  iwenty-foiu-  hours. 

2dly,  As  to  the  abandonment.  This  comes  within  the 
doctrine  laid  down  in  the  cases  of  Goss  v.  Withers  (c),  and 
Hamilton  v.  Mtmdes  (d)^  in  which  latter  case  Lord  matufield 
speaking  of  abandonment  in  case  of  a  re-capture,  said  ^^  If  cbe 
^^  salvage  be  high,  if  further  expence  be  necessary,  and  if  the 
*>*  insurer  will  not  engage,  in  all  events,  to  bear  that  ei^pence, 
.  ^^  the  insured  may  abandon*"  In  the  present  case,  if  there 
had  been  restitution  of  the  ship,  the  salvage  would  have  been 
very  high,  further  expence  would  have  been  necessary  ;  but 
the  insurer  refused  to  bear  such  expence,  therefore  the  assured 
liad  a  right  to  abandon. 

Then  if  the  Court  shall  ^e  of  opinion  that  the  assured  had  a 
right  to  abandon,  they  are  entided  to  recover  the  whole  sum  \ 
for  it  is  found  by  the  case  that  the  plaintiflfs  were  interested  in 
the  ship  to  to  the  amount  of  the  sum  insured ;  which  is  the  only 
question  which  can  arise  where  it  is  settled  that  the  assured 
may  abandon. 

Pigotty  for  the  defendant. 

Nothing  is  more  comlnon  thaaa  seiauire  of  a  ship  aftershe  has 

been  in  port  twenty-four  hours  for  smuggling  during  the  course 

.1  of 

(a)  Camp.  143.        (*)  I^d,  155.        (c)  2  Bsm^.  $83.        (dj  Ilnd.  1 198. 
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of  the  voyage,  and  jet  this  is  the  first  instance  in  which  sudi     1786. 
an  action  has  been  brought  against  an  underwriter  on  such  a    ^-^-v^^ 
policy  as  the  present ;  which  affords  a  strong  argument  that  I«oc&\br 
the  insurer  is  not  liable  in  such  a  case.  X)mx^- 

The  nature  of  this  contract  is  an  undertaking  on  the  part  of 
the  underwriter  that  the  ship  insured  shall  arrive  in  safety  at 
the  destined  port,  and  continue  so  twenty-four  hours*  All 
losses  therefore  insured  against,  of  whatsoever  kind,  must  hap- 
pen during  that  t  me.  There  is  a  mistake  in  stating  that  the 
act  injured  against  is  the  act  of  barratry  ;  it  is  a  lots  by  barra^ 
try  \  and  the  rule  contended  for  on  the  other  side  would  be 
productive  of  the  most  dangerous  consequences. 

It  can  never  be  said  that  this  hovering  was  a  deviation.  It 
is  by  no  means  like  cruising.  The  word  hovering  was  only 
inserted  in  the  case  for  the  purpose  of  describing  the  particular 
kind  of  smuggling.  No  such  question  was  intended  to  be  agi- 
tated. 

In  Vallejo  and  Wheeler^  not  only  the  act  of  b^irratry,  but  - 
also  the  loss,  was  completed  during  the  voyage  insured.  The 
ship  had  never  been  in  safety  at  the  destined  port,  which  was 
the  event  insuroi  ;  she  was  lost  in  the  course  of  the  voyage ; 
and  the  Court  will  not  carry  that  case  farther  than  the  circum- 
stances of  it  will  warrant.  But  here  the  smuggling  is  only 
&e  inception  of  the  loss,  and  not  the  losv  itself ;  the  comumma^ 
tion  of  it  by  the  act  of  seizure  is  afterwards.  If  the  loss  be 
not  complete  during  the  voyage,  the  contract  is  fulfilled.  To 
determine  that  the  insurer  in  this  case  is  liable,  would  be  to 
subject  underwriters  to  additional  risks,  for  which  they  have 
hitherto  thought  themselves  not  answerable  :  and  as  the  attoih 
ney-general  may  at  any  distance  of  time  file  an  information^ 
and  obtain  sentence  of  condemnation,  all  accounts  between 
the  parties  may  perhaps  be  liquidated  before  any  such  prose- 
cution is  commenced  ;  an  average  loss  may  even  be  paid ;  and 
the  policy  itself  cancelled. 

No  change  of  property  takes  place  in  consequence  of  any 
act  of  smuggling  till  condemnation  of  the  vessel.  Not  that  it 
is  necessary  that  a  sentence  of  condemnation  must  be  passed 
during  the  voyage  to  entide  the  assured  to  recover  i  but  he 
must  be  dispossested  of  his  property  during  the  voyc^e. 

If  the  sentence  of  condemnation  had  relai^n  back  to  tho 
time  when  the  forfeiture  attached,  the  crown  would  be  entitled 
to^reccive  the  profits  of  ?»ny  voyage  which  the  ship  may  have 

made 


Digitized 


by  Google 


IM  CASES  IK  FASTER  TERM^ 

IfMt  iMdelin  die  itttermodittte  time  ;  bm  dial  can  never  be  «dAi 
loaded  fon 

With  respect  to  the  other  part  of  the  case  ^  at  all  events  dK 
defendant  is  only  liable  for  his  proportion  of  so  much  as  the 
platntiffii  could  have  redeemed  the  ship  for.  And  if  the  plain* 
tiflb  even  had  a  righi  to  abandon^  it  is  sufficient  to  say  thaiia 
fact  there  wqm  no  ahandonmenU  This  notice  to  the  under^ 
writer  relative  to  the  seimure  was  not  like  an  abandonmeati 
If  the  assured  had  intended  at  that  time  to  abandon^  they  would 
have  said  that  they  would  have  nothing  more  to  do  with  the 
ship*  But  instead  of  tfaac«  they  only  gave  notice  that  tbs 
vessel  had  been  seized,  and  that  they  should  hold  the  defendant 
liable.  The  attempt  to  i*bandon  was  long  subsequent  to  that 
time. 

it  remains  yet  totally  unexplained  why  the  assured  did  net 
redeem  the  ship  for  ^%^L ;  which  gives  great  reason  to  con* 
elude  that  she  was  not  worth  more  than  ihat  sum. 

Under  tht^e  circumstances  he  contended  that  the  plainliffk 
were  not  entitled  to  recover  at  all ;  but,  if  the  court  should  be 
of  opinion  that  the  defendant  was  liable,  at  all  evenu  he  was 
only  liable  for  that  proportion  of  the  200^  which  3^/.  bore 
to  the  whole  sum-  insured. 

Law^  iu  reply .^ — This  action  is  only  novel  from  the  cir^ 
cumstance  of  the  owners  not  having  been  concerned  in  th« 
smiiggling,  in  which  case  the  underwriter  would  not  hasst 
been  liable  ;  but  this  loss  has  been  occasioned  by  the  miscon* 
duct  of  the  master,  which  is  one  of  the  events  insured  against 
This  loss  arises  in  consequence  of  smuggHngduring  the  voyage; 
and  is  like  the  case  of  damage  actually  received  during  die 
yoyage,  where  the  loss  is  not  complete  at  that  time^  but  afters 
wards  when  the  expence  is  paid. 

In  answer  to  the  owners  being  eatided  to  the  intermediate 
profits  of  the  ship,  irom  which  it  was  argued  that  thecefort 
they  had  the  property  ;  it  is  sufficient  to  say  that  though  die 
posseBsioH  remains  in  them  dll  the  seizure,  yet  the  firopcrty  is 
altered  the  moment  the  cause  of  forfeiture  accrues. 

In  the  case  of  ransom,  the  damage  is  future.  1  he  raasoai 
bill  may  be  lost,  or  the  hostage  himself  drowned  ;  but  the  liat* 
bilitv  of  the  captured  has  reladon  back  to  the  ume  of  enteir* 
ing  into  the  contract. 

As  to  the  time  being  unlimited  when  the  attomey<^Qeral 
may  file  his  information,  and  the  uhderwrilera  conscqueadjr 
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cofttknifli^  Ikble ;  it  is  equaUjr  hard  as  against  a  bonafid^  pur*     If  §6. 
^aer  of  a  ship  without  notice.  U..y.*> 

To  prove  that  this  was  a  direct  mid  iimnediate  injury  with-  Lockyik 
in  due  policy,  he  cited  Jones  v.  SchmoH  (a),  where  the  slaves   ^f^*^  ^ 
who  d'Md  kk  conseouence  of  wounds  which  d)ey  had  receive        '^'  ^ 
ed  iku-ing  die  mutmy  were  to  be  paid  for.     If  that  mutiny 
bad  tailam  place  just  before  the  ship  went  into  port,  and  tl^ 
slaves  had  died  of  their  wounds  after  she  had  been  in  p<nt24 
lunirSfSttch  a  loss  would  equally  have  been  within  the  policy. 

So  fM*  from  this  being^an  attempt  on  the  part  of  the  assured 
to  turn  a  partial  into  a  total  loss,  the  plaintiflb  gave  notice  to 
the  defendant  immediately  after  the  seizure,  and  desired  faim 
to  Iftdenmlly  them.  After  such  notice,  no  formal  abandon? 
mest  was  necessary. 

The  Court  ordered  this  matter  Co  stand  for  a  second  argu« 
ment ;  but  a  few  days  afterwards  they  intimated  that  jao  mm^ 
ligjht  could  be  thrown  upon  the  subject  by  anotht^  argument, 
ibid  now,  on  thb  day^ 

WtLLEs,  J.  delivered  die  imanimous  opinion  of  the  Court. 
After  stating  the  case; 

The  question  for  the  consideration  of  the  Court  ti,  whether 
tlie  plaintiffs  can  recover  under  these  circumstances  against 
ihe  defetidaBts  i  and  there  is  no  doubt  in  this  case  but  that  th« 
auiftter  was  guilty  of  barratry  by  f  mugg^ing  on  his  own  account, 
wkhoKit  the  privity  of  his  owners. 

Many  definitions  of  biirratry  are  to  be  found  in  the  boots, 
hut  perhaps  this  general  one  may  comprehend  almost  all  th« 
eates*  Barratry  U  evenf  species  of  fraud  or  inavery  in  thm 
master  of  ihe  ship  hy  which  thefr^hters  or  owners  are  injure, 
ed;  and  in  this  light  a  criminal  deviation  is  barratry,  if  th^ 
deviation  he  without  their  consent. 

But  the  general  question  here  is,  whether,  as  the  loss  oc? 
casioned  by  the  barratry  of  the  master  did  not  happen  during- 
the  continuance  of  the  voyage^  the  insurers  are  liable?  I  must 
oivhi  this  appears  to  me  to  be  a  novel  question,  and  not  to  have 
been  decided  by  any  former  determinations.  But  as  in  all 
commercial  transactions  the  great  object  is  certainty^  it  wiU 
be  necessary  for  this  Court  to  lay  down  some  rule  and  it  in  pf 
naore  consequence  that  the  rule  should  be  certain,  than  whe^ 
fber  it  is  established  one  way  or  the  other. 
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1786.         DifEcuUies  occur  on  both  sides  in  laying  down  any  rale. 
^'--V — ^    The  first  thinq  to  be  observed  is^  that  the  policy  by  the  terms 
LocKYKR  ^  \x^  ig  fl^  undertaking  by  the  insurer^ir  a  limited  time^  during 
OwwvrKY.    ^^  voyage  from  Hamburgh  to  London^  till  the  ship  has  been 
moored  24  hours  in  safety ;  and  the  ship  was  not  actually 
seized  till  near  a  month  afterwards*     But  it  has  been  said^ 
that  under  the  24  Geo.  3.  c.  47*  and  the  excise  laws,  the  for- 
feiture attaches  the  moment  the  act  is  done,  and  that  the  bar- 
ratry  was  committed  during  t/ie  voyage.     It  may  be  so  as  to 
Some  purposes,  as  to  prevent  intermediate  alienations  or  in« 
cumbrances  ;  but  1  think  the  mutual  property  is  not  altered  till 
after  the  seizure^  though  it  may  be  before  condemnation* 

I  will  put  this  case  ;  suppose  before  the  seizure  of  the  ship, 
she  had  gone  another  voyage,  and  on  her  return  had  been 
seized,  would  the  crown  be  entitled  to  an  account  of  her 
earnings,  after  deducting  the  expences  of  the  outfit  ?  Surely 
not*  Till  the  seizure  of  the  ship,  it  was  not  certain  that  the 
officers  of  the  crown  knew  of  the  illicit  trade  carried  on  by 
the  master,  or  whether  they  would  take  advantage  of  the  for- 
feiture* It  would  be  a  dangerous  doctrine  to  lay  down  that 
the  insurer  should  in  all  cases  be  liable  to  remote  consequen- 
tial damages*  This  has  been  compared  to  a  death's  wcHind 
received  during  the  voyage,  which  subjected  the  ship  taa 
Subsequent  loss*  To  this  point  the  case  of  Meretony  and 
Dunlope  (a)  seems  very  material*  That  was  an  insurance  oa 
a  ship  for  six  months,  and  three  days  before  the  expiration 
of  the  time  she  received  her  death's  wound,  but,  by  punip-* 
ing,  was  kept  afloat  till  three  da\s  after  the  time  :  there  me 
verdict  was  given  for  the  insurer,  which  was  confirmed  by  the 
Court. 

I  will  put  another  case  ;  suppose  ^n  insurance  on  a  mim's 
life  for  a  year,  and  some  short  time  before  the  expiration  of 
the  term  he  receives  a  mortal  wound,  of  which  he  dies  after 
the  year,  the  insurer  would  not  be  liable* 

The  case  of  Vallejo  and  Wheeler  was  cited  for  the  plaintiffs^ 
but  that  does  not  conclude  this  question,  for  there  the  ship 
was  lost  during  the  voyage. 

Butit  was  also  argued  that  the  ship,even  in  the  hands  of  afienr 
purchaser,  would  be  liable  to  the  forfeiture.  I  do  not  know 
that  it  has  ever  been  so  decided  ;  it  may  depend  on  cipcutn- 
atantes,  such  aslengih  of  possession, laches  in  seizing,  or  other 
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matters.     But  suppose  the  law  to  be  so,  it  does  not  follow  from     1 786..    " 
thence,  that  though  the  ship  is  atways  liable  to  a  confiscation^   ^^.^.-y.^ 
yet  that  the  insurer  at  any  distance  of  time  is  answerable  for  Lockyer 
liktlo^  under  a  limited  undertaking.  againn 

And  this  brings  me  to  that  part  of  the  case,  which  weighs  "^■''? 
most  with  the  Court  in  favour  of  the  defendant,  and  to  which  it 
does  not  appear  to  us  that  any  sufficient  answer  has  been  gi- 
ven. It  was  agreed  in  the  argument,  that  the  custom-house 
officers  might  seize  for  the  forfeiture  within  three  years  afcei* 
the  fact  committed  ;  and  that  the  attorney  general  might  file 
an  information  at  any  time  whilst  the  ship  was  in  being.  Is 
the  insurer  during  all  this  time  to  continue  liable  I  Suppose 
tf^e  ship  had  gone  several  voyages  afterwards  ;  and  suppose  a 
partial  loss  paid,  and  the  underwriter's  name  struck  off,  shall 
an  action  be  bro.iight  on  the  policy  afterwards  ?  Uis  accounts 
could  never  be  settled,  nor  could  he  be  Snally  discharj^d, 
while  the  ship  was  in  existence.  Such  a  position  would  be 
monstroMs,  and  would  be  attended  with  infinite  inconvenience. 
There  must  be  some  certain  and  reasonable  limitation  in  point 
of  time  laid  down  by  the  Coun,  when  the  insurer  shall  be  re» 
leased  from  his*  engagement.  If  he  be  liable  for  a  month,  he 
may  be  for  a  year,  and  so  on.  And  we  all  think  that  the  law 
cm  msurancea  would  be  left  unsettled,  and  in  much  confusion^ 
if  any  other  time  were  suggested  than  that  prescribed  by  the 
policy,  namely  the  continuance  of  the  voyage^  and  the  ship^^ 
being  moored  34  hours  in  safety. 

We  are  all  therefore  of  opinion  that  judgment  ought  to  be 
giv^n  for  the  defendant. 

Thes«  being  our  sentiments,  there  is  no  occasion  to  say 
any  thing  on  the  other  parts  of  the  argument,  either  upon  the 
subject  of  abandonment,  or  whether  this  was  a  partial  or  a 
total  loss. 

Postea  to  the  defendant* 

The  KING  against  The  Inhabitints  of  WOODLAND.     ^^^ 

rnHOMAS   GUSWELI^    Anne  his  wife,   and   their  two  Whether    / 
-^  *  children  were  removed  by  an  order  of  two  justices  from  when  the 
the  parish  of  Mhburton  in  the  county  of  Devon  to  the  parish  of  J|^[J^^^ 
Voi^  I.  Mm  JVoodland^^]j ^^ 

parttcolmrlj 
ftom  whence  they  infer  fraud*  thb  Court  can  driw  thehr  own  conclusion  from  thoie  fac% 
without  having  regard  to  the  adjudication  of  tte  covrt  of  Sessions.  ^  .'-^A  franduleilc 
\  of  lot, per  rnmrnn  will  not  give  a  settlement. 
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1786.     Woodland  in  the  said  countv*     And  the  Sessions  upon  aPPC^^ 

L-^^  c6hfirm%d  that  txtiti,  ind  stated  the  fdlttii^ing  Vast*  (/j)  : 

TheKi^f«      That  thc'paupcr  Thomas  Ousivelfwis  a'  day'tabouVcr  and 

vTX^    settled  irt  Ihc'p^iish  of  W^orf*^^^  W  sir^itud^/jind^^^^^ 

m^u!    ^^^^  io^o  the  parish  of  jfshburtoniwi^erhhc  ferttfed  i*  cot-li6use 

fit'l/.  Ms  p<*r  armum  in  ^hicH  he  rfesidedl  '  Thik'While  he'so 

rented  it,  on  of  about  Oc^oAer  1784,  he'to'ok  a'niiEjacfoii^'ibf  bnc 

year  in  the  said  paHsh  of  Woodland^  at  ihtrentbf^ten'giiiruwJ 

of  one^Afark  Northcote  who  rrsided  iW  the  s^id  pansVi,  aiilSj 

rt?nted  this  together  with  other  ground  of  Mr^.  T€tytor\  abd^ 

p&id  the  poor  rates  thereof,  being  by  coVenani  tb  be  r^mbtir. 

sed  by /the  said  Mrs.  Taylor.     That  t\it  paupfr  ds^  AoV'itpc}^ 

i>«t  all  ;'biit  at  ChrhtfAas  he  kt  M^'^ri**  for'threc  gdineas  to. 

Bdward  BaHer  (Without  the  privity  of  xY\t  ^2l\A  Northcote^ 

uffti^thef  iMdy^ay  following,  who  stocked  it.  and  paid|  the 

rent  to  him; '  That  the  pattper  afVer  that  (but  hot' on  the  same 

daV)  paiU  Northcofi  his  landlord  five  guineas  for  ia  halfycw^f 

rAit.    ^That'ihere  were  several j^^r«(?n^  who  bfferedtto  tdteiiit 

grdssofthe'pmperbefittheUtttro'Baf'teii^:    That  life  ttic/    '" 


he  ^me  to  s^ettlc  accounts  With  Northcott^  the  pauper^ rcceiv.^ 
ed  t\ro  guineas  on  balknceoF  accounts afVeraltoiving'fiye  giiit 
neds  to  Northcote' -for  the  half  yearns  rchttlien'du^.     Tjhii^' 
NtrHidote did  tmt  ^f\Ay  tb*thii  ptluper^to  t^kc'  this  groiind.  biil' 
that  the  pauper  applied  to  \k\m^  atid  lie  i^e'^ily  trusted  nim/ 
asHignlhg  as  r^ason^,  that  h^  beli^s^ed^himf  t6  be 'aYi 'honest, 
man,  though  a  day  labourer,  having knoWti  hiit&'upwaMsol^id' 
yean  ;  and  that  he  had  heard  iust'b^re  he  (et  him  the  estate 
that  the  pauper  had  deceived  a  legacy  froni  a'  brbthcr-ln-lawr* 
c^al  to  the  year*s  feht.     That  he  ^NorthcoU)  had  trequendjr 
made  a  practice  to  take  ground  and  let  it  out  again  in  paria ' 
and  parcels.     That  three  years  previous  to  the  taking  of  the 
above  meadow,  the  pauper^  applied  to  the  parish  officers  of 
Woodlcfndfor  relief y  on  account  of  sickness,  and  was  relieved 
by  them-     That  about  half  a  year  after  the  expiration  of  the 
term-  for  which  \it  took  this' mcfsldoUr,  hU  tbtfe  ap^lied^  m4 
received  pay  of  the  parish  of  Woodland^  he  then  being  sick  m 
♦h*^  ^xeter  hospital,    ThiJtt  he  nra4t  a  fresh  agreeiiient  foi* 

-     •      ^  -  Uling^ 

(«>  At  a  f>rmer  Sessions  the  evidence  of  Mtvh  ihfrtboott  wm  rejected ;  Vat 
,tli£  Court  ot  Kin^t  Bencb^  oeing  oc  opinion  mar  his  testimony  wms  adniitsifa^ 
m^  senr  the  case  (k>«vii  to  »e  restmrecu  a*u4  to  receive  hit  evidence^     ^  '^  *     '  ^^^  ^* 

I*)  Vide -W^  Y.  #arv*<b /Off -  3 1«.  3Q8, 
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^{Qg^^pth^r^fi^j^  pf  jAToc/AcQ/e,  tZ  X3L  per  annum j  oti  the  ^tS6. 

pofi^ing  of.  |hg  j4a«y.,i^l\cn  h<^  ^  aa  examined  before  the  justices  ^^^-^v^ 

touching  his  settlement.     And  the  .Court  of  Sessions^  were  The  iCiNa 

i{f(^|Qi|Oi|s)y  pf  opinion  that  the  said  taking  of  the  said  field  tf-'^^'^ 

VjK#i  ii»  ?MPport  pf .  the  Qrdcr*  ^  ^  ^ 

^  It  ^as  (requt:9tly  begi)  depided.that  fraud  is  a  £ftct^  taiJt  not 
IU|i(M^(eri^nc^,o^lai¥  ;  ^nd.whcA  the  justices  atthe/Sessioos'have 
tJtjr^s^iy  fQU^d  fragd  frpcn'the  evidence,^  this  Court:  will  not 
m^  a4i^(rer|si)^conclU|i.Qqr  evf n  though  the  case  state  allthb 
j^ftSfpar^cMlafly.  .  Iq  the  .case  of  the  King  add  St.  Nicholas 
10  Hfirv^^ch  {a)^  Tf^ting  iOU  per  mnnum  did  not  gain  a  settle- 
i^Dt,  l^ause,  it.was  found  to  be  frauduknti  jWrighf^  Ju^'- 
^cp,^sai4,.  **  The  ju^tiqss  ad^gedAhU  fruuduUnU  and  the 
^  circumstances  vindicate  Uieir  adjudication  ;  but  if  the  factS 
V  had  ;iG/^vindica<<;d  their  conplusiion,  yet  unless  it  had  ma- 
^  i\ifestly.a|i4  plninly  appeared  to  h^ve  been  a  miycoDciuHion^ 
^  1^0  not  see  that  we  could  have  oif/udged  it  net  to  hefraudu^ 
''letti^\  ■    .-  ,    :      ,        . 

^,Thp  ca9e  pf  .^he  King  and  Tedford \b)  is  very  distinguish* 
ii|)Ie  froi;n  ^h^/pr^sqpt,  .Xhe  qvieat,ion  bcfcHre  the  court  was 
i|{;,l^ether  thc^  facjgs  found  iathat  case  amounted  to  a  purchase, 
l^er  thie^s^pt  qf.  t,he  9.  Gir^«  1%  of  whether  the  purchase  was 
^udu|leQ()y  i n^ad^  in.  order  to  defeat  the  act*  It  was  merely 
^qjjesfio^  of  con3iruction. upon  that  act^  and^could  not  be  in^ 
^Q%4  tq^^sf^bjijjsh  aa  ft  general  principle^  thatthe  Court  mighl 
ijj.fd^  Cjftsf  ^  4^^  conclusion  &i  fraud  from  facts  stated.  That 
Was  jielfl  9$Hi^p  b^  a  frat^inf^int  t(f.  Jaw  ;  but  here  if  thd 
(^Uf^^  j]|verr^P^  j^b^  df  cision  of  the  justices,  they  must  find 
wytfL^ i/% point  of .facS^  .    n     .. 

^J)j^  if  th(^  jUoi|/:t  should  ht  of  opinion  that  they  are  at  li« 
be^.tof  ^^tJfTiiP^Q  th.Q  yj^c^-of  whether y>attrfipr  nd  frauds  -W 
appears  that  the  justices  were  well  warranted  in  drawing  the 
co^^sipn  vJ^'^q)^  they  have  done*  There  is  a  distinction  be- 
tween a  statement  of  facts  and  of  evidence  $  and  the  Court 
have  frequently  determined  that,  w^iete  the  case  contains  both^ 
%j  if^|l,rete5t  AbciJatter  i«$.  surplusage,  ^and  confine  their  at- 
^ppo^i.  tf)  tl^c  .|pr m^f  <,  tfo  w  here.  tiiQ  only  part  of  the  case  oa 
«iclvtbeof^jB|:,j|i4^  Qan.r^ly.ia th«  evidence  q£  Hor^oief^ 
t^^justices  could  never  intend  lb  state  Northvote's  reasons  fot 
letting  this  tenement  as/acts^  for  they  could  not  adjudge  it  to 
be  a  mtudulent  takings  when  the  reasons  assigned  for  such  ta^ 

kingj 

(a)  Burr,  S€f.  Qu.  17U  (4)  IbiJ,  S7, 
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1786;     king,  admitting  them  to  be  Aicts,  wauld  negative  it.     Tlua 

^-y— ^    therefore  beirig  only  evidence  must  be  rejected  ;  and  on  the 

T^^  ^i  *o  rest  of  the  case  the  Court  will  see  no  reason  to  overthrow  die 

V^ooTD-    ^*^*  's*^*"^  ^^  '^^  sessions. 

i.AMfi.  Fmmhawe^  contra^  contended  that  where  the  sessions  onlj 
find  fraud  generally,  this;  Court  is  bound  by  such  finding :  but 
whenever  the  sessions  state  facts  fully  and  particularly  from 
whence  they  infer  fraud,  it  is  the  province  of  this  Court  to 
draw  their  own  conclusion  from  those  facts,  without  having 
regard  to  the  adjudication  of  the  Court  below  (a).  And  Lee^ 
Justice,  in  the  case  of  The  King  and  Ttdford  said,  *^  If  this 
^^  state  of  the  case  contain  the  whole  of  the  fact,  then  the  ad* 
^^  judication  of  the  sessions  signifies  nothing,  if  we  are  of 
^^  opinion  that  the  facts  are  not  sufficient  to  warrant  their  con* 
^^  elusions  i  for  we  are  to  draw  a  conclusion  from  the  factt^ 
^  when  we  have  them  clearly  before  us." 

The  only  question  then  is,  whether  all  the  facets  zttJiiUu 
before  the  Court  ?  Which  must  be  taken  for  granted  ;  and  if 
so,  whether  the  Court  will  not  say,  that  the  conclusion  which 
the  sessions  haveifdrawn  is  wrong.  Whatever  might  formerly 
have  been  the  custom,  it  is  the  practice  of  the  sessions  now 
to  state  evidence  as  wellasfacu^  and  this  Court  will  form  their 
judgment  from  both.  Rex  and  Brompton  (A),  Rex  v.  Hod^ 
defiden  (c),  Rex  v.  Wetford  {d\  Rex  v.  St.  MchaePa  in  BaA 
(^),  and  Rex  v.  Langham  (/).  Then  taking  this  whole  case 
togecher,  it  is  impossible  to  support  the  decision  of  the  ses* 
sions.  It  is  stated  that  this  man  had  credit  in  the  parish  for 
ten  guineas  per  ann»  It  was  so  notorious  that  he  was  the 
real  tenant,  that  several  persons  applied  to  him  to  take  the 
winter  gras9,  and  one  actually  took  it  of  him  for  three  guinea&i 
l*he  evidence  does  not  state  any  conspiracy  ;  it  was  a  bit 
under*letting.»  and  the  mere  circumstance  of  its  being  under- 
let affords  no  presumption  of  fra^d  ;  Rex  v.  Uandverrtu  (g). 

.  Qtria  adv.  vuk. 


Afterwards,  on  this  day, 

WiLLES,  J.  delivered  the  opinion  of  the  Court ;  that  they 

fd  not  think  it  necessary  in  this  caare  to  give  an  absolute  opi« 

^aion  upon  the  general  question,  whether,  when  the  sessions 

have 


{a)  fiurr,  S.  a  60.  M9tu  364.  (e)  CdU  111 

(h)  CaU  n.  (/)  CaU,  127. 

Caid.  23.  (i)  Bnrr.  S.  C  STlr 

CaU.S7. 
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have  stated  all  the  facts  particularly^  and  drawn  a  conclusion  1786. 

of  fraud  from  those  facts,  this  Court  have  a  right  to  exafcnine  ^^-v*-** 
into  the  propriety  of  such  conclusion  (a)  ;  because  they  were  The  Kin# 

an  of  opinion  that  the  conclusion  ot  the  justices  upon  the  yf^^ 

facts  stated  in  this  case,  that  it  was  a  fraudulent  takingy  was  ^^**m  ». 
right. 

Order  of  sessions  affirmed* 

{a)Videpoit,2vol.7l\. 


The  KING  against  MYERS.  Mondt^, 

J^RSKWE  had  obtained  a  rule  to  shew  cause  why  the  de-Q^^  ^j^^  j^ 
-"  fendant,  who  had  been  convicted  in  a  penalty  under  the  convicted 
lottery  act  22  Geo  3.  c.  47.  and  sent  to  the  house  of  correction  on  ^  penal 
for  want  of  sufficient  distress,  should  not  be  discharged  out  of  •**^y^*  ^^'' 
custody,  because  he  was  apprehended  on  a  Sunday.  pKhci^ 

Bearcroft  shewed  cause  (^).  on  a  Swwiajt 

This  is  a  commitment  for  something  prohibited  by  act  of^°'"*^-P*y- 
parliament,  and,  being  so  prohibited,  it  is  indictable  :  this  is  J^Juity.*^ 
therefore  a  constructive  breach  of  the  peace  ;   and  then  this 
commitment  is  like  a  warrant  on  an  indictment  which  may  be 
executed  on  a  Sunday. 

A  person  may  be  taken  on  a  Sunday  upon  an  attachment  foi* 
Bon-performance  of  an  award.     1  AtL  SB. 

Erskine^  in  support  of  the  rule. 

Though  the  defendant  mieht  have  been  prosecuted  in  a 
criminal  manner  on  this  act  of  parliament,  which  would  have 
subjected  him  to  be  arrested  on  a  Sunday  ;  yet  this  is  a  civil 
proceeding.  This  is  in  the  nature  of  ajr.  fa.  when,  on  a  re- 
turn of  nulla  bonay  the  person  is  liable  j  for  first  a  warrant  is 
issued  to  seize  die  goods  of  the  defendant,  and  fpr  want  of  a 
distress  the  person  is  taken. 

Under  the  29  Car.  2.  c.  7.  s.  6.  no  man  can  be  arrested  on  a 
Sunday^  but  for  treason,  felony,  or  a  breach  of  the  peace :  an4 
this  is  neither. 

Curia  adv.  vu/t. 

Afterwards  on  this  day, 

BuLLvm,  J.  said  there  is  no  case  exactly  in  point.  It  is 
most  similar  to  an  action  brought  for  a  penalty  on  the  same 
statute  :  and  it  is  clear  that,  upon  execution  in  such  an  action 
the  defendant  could  not  have  been  taken  on  a  Sunday.  This 
is  tm  recover  a  penalty  given  by  the  statute ;  and  the  effect  is 

equally 

^)Oii  Satutdajft  Aftff  SMir/ 
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mi.     ^a^f  {He  sTiMe^  VlY^ef  \iaiipi&m  H  tS  tie  i-Ul^^i  in  k 
t-y^    AUriintaTy  proteisaifig  htfbH  kjiikiize,  dr  St  ^i  iciii^.^  . 
Th^  fc^d       Thii*  U  m  M^  eHcl  Wi^^  ctf  an  altttfrn/ihi  rileiWi^ecf  ai  & 
^^i     btf r.      I  hit  ctffe  m?i*ht  hax?^  Beiif  g6bct  law  foVnieirK;  /  for  tti^ 
^^^^  •     thti  Court  only  IxytyltH  t&  ih<i  cdnxtmpi :  but  ft  h^'i  (feed  scMeJ 
of  late  years  that  an  attachment  for  non.pei-formance  ot  an 
a^ard  h  otHy  rn  titi  MtiixVt  of  a  civil  execution.     That  ques- 
tion was  much  agitated  some  few  years  ago,  when  the  Court 
held  that  the  party  b^ti^g  in  custody  upon  an  attachment  for 
non-payment  of  costs  was  entitled  to  be  discharged  under  the 
Lord's  act  (n). 
•  »  Per  Curiam^  Rule  absolute  (*). 

(a)  Ccnip^  1'36.    Se^  aho  Sohafoui  v.  Schoole,  potl  4  nidi.  SliS  /  ixi^  S.  ▼- 
ArMf/i;  ih   809. 

(hj  Vid,  Atkinton  v.  yamemih  p09t,  5  vol.  25. 

•  ^^.  I^IRK  a^^a/wjrf  NOWILL  and  Another. 

tf  pl4rnti£r  ^  W^^  this  action  of  trespass,  the  defendant  pleaded  the  g^ne«i 
takeiitoe  X  ral  issue,  and  three  special  pleas  of  justification.  At  the 
on  several  ^^ial  a  verdict  was  given  for  the  plaintiff  on  the:  general  issue 
^^hiclTis  ^tid'the  two  first  justifications,  and  for  the  defendant  on  the 
intofficient  last  justification.  In  the  last  term  a  rule  was  made  to  enter  up 
inlaw,  and  judgment  for  the  plaintiff  on  the  general  issue^  and  the  two 
^***^f'*^  first  pleas  of  justification,  notwithstanding  the  verdict  for  the 
Issoesex-  defendant  on  the  last  justifitcatioUi  the  same  being  insufficient 
cept  that      in  point  of  law  (c). 

ioiutd  on  A  rule  had  been  obtained  in  this  tcrija  by  Chambte  to  sh^w 

dennaltt"  catise  why  the  Master  in  the  taxation  of  costs  should  not  allow 
which  is'  such  costs  only  as  were  incurred  upon  the  issues'  found  for  the 
found  for     plaintiff,  without  allpwing  to  the  plarntiff  any  co&ts  up6a  the 

Sr^^sj^    issue  found  for  the  defendant. 

ifterwards  Wo9d  now  shewed  cause,  and  cited  Broadbent  v.  WitU  Qd)^ 
judgment  is  where,  though  the  trespass  was  confessed  by  the  plea,  the  ptain* 
entered  1^  tiff  replied';  and  issue  being  joined,  a  verdict  wafi<  fouQ4  ibi* 
Sai^utff  ^^  defendant.  Afterwards  the  Court  gave  judgment  for  the 
still  he  shall  plaiiitiff,  notwithstanding  the  verdict,*  and  the  protbondtluy 
not  be  al-  was  directed  to  allpw  the  plaintiff  all  the  costs  in  the  cailUe, 
lowed  any     except  tHe  costs  of  trial. 

Se^UwT  '°  ^^^  present  case  the  costs  of  gohig  to  trial  on  this  issue 
found  for  were  not  contended  for,  but  the  costs  pf  the  pleadings  '  .And 
the  defen«  as  the  defendant  had  pleaded  an  insufficient  pJ(e^,  l)i|^  ^pUtintiiT 
^"^*  was  entitled  to  the  costs  oif  that  plea.   If  the  plaintiff  demurre4 

cither 

(c)  Ante,  1^  (d)  Bmrat, 4to.  ed.  266. 
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,S?^i?*A  J^'  AVi  ^^.  la/<?  c,W^^  ar^  4^.S»de<^ly  aguinsl;  the 

w«o^j|j Jlavi  facp^  givct^.  The  rcason^in  ^J^vifjus  ;  the  pUw.tiff 
hais.cQiji^jl^^te^^i^^tnc  co^ts  ^si  wejl  a^»  thp  ckfen^Japip  lij^ 
8^9^)4^  Rave  ae^  r  ^^4  'iy  8P>»g 

on  to  trial  ne  is  equally  ii^  fajult  (a). 

J}^rCtfrJam^^  (*)  Hulc  a^#plut?. 

/'aj  FW.  JKiw/^  V.  Smiths  pott.  3  wo/,  507. 
flf)^  Vide  2  '^r^trl  196/  i  hdfnti,  4to  ejit'.  l25. 

PRAY  audi  Others  a^oiW  E  DIE.  m^*^ 

f^ILSQ  V  had  obtained  a  rule  on  a  former  day  to  shew  If  the  plain- 
'   cause  why  the  proceedings  in  this  cause  should  not  bcJJ,^^*  the 
stayed^  till  the  plaint  ifls  who  resided  «t  Gtorgia  in  Xorth^JmC'covat  will 
nVd,  gave  security  for  the  costs,  in  case  a  verdict  was  given  stay  pro- 
apinsfhim:      '  ^Wt,^^ 

I  taiu^  for  the  plaintiflf^  now  contended  that  such  a  rule  had  cuiifj^for 
never  been  granted  but  under  very  particular  circumstances  the  costsr 
loinduce  the  Court  to  grant  it ;  and  he  cited  2  ^e/rr.  1026.  4 
Burr.^lOS.i^Cowp.iSS. 

fiuilLER,  J.  There  have  been  several  late  cases  to  the  con- 
trary'; and  Joi^  this  reason,  that  if  a  verdict  be  given  against 
thtf  plaintiiFhe  is  not  within  the  reach  of  our  law  so  as  to  have 
process  served  upon  him  for  the  costs. 

Per  Curiam^  (c)  Rule  absolute. 

(c)  Post.  362-  S.  P.  where  the  phiitiff  resided  in  Ireland.  But  a  d'fferent 
pmct^,  prevuiU  in  C  A ,  unless  the  piaintiflf  go  abruad  ro  avoid  paying  hit 
<Hk^  ^  the  nice.     ^.  Bi,  Htp  C.  B.  106. 

FENNER  ff^ain.*  EVANS.  JWo^  29th. 

K  tare  foci' 

AN  annum-  had  been  granted  by  the  plaTntiff  to  the  de.  "i^del^nr 
fendant  before  the  passing  of  the  act  of  the  1 7   Geo.  3.  entered  on  a 
c.  26.  the  consideration  of  which  was  inroUed  in  the   memo-  bond  secu- 
liitltobc  1000/.  but  in  fact  the  plaintiff  had  received  only""^*"*"- 
70O/.  in  money,  and  a  respondentia  bond  for  27lA  v  and  there  "dSf^rhe 
was  a  deduction  of  29/.  for  law  charges.  17  Geo,  3.  c. 

A  sc/.ya.  had  issued  since  the  annuity  act  to  revive  thc^J^  itanae- 
judgment,  and  cjLecaUott  h^ been .tak^n  out  upon  it.  (hT^wild 

Mingay  section  of 

that  staftme.* 
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Mingay  and  Chambre^  now  shewed  cause  against  a  rule 
which  had  been  obtained  to  set  aside  the  acire  facias^  and  all 
the  subsequent  proceedings,  because  the  real  consideration 
of  the  annuity  dfid  not  appear  on  the  memorial.  They  con* 
tended  that  as  the  annuity  was  granted  before  the  passing  of 
the  annuit}'  act,  the  grantee  was  only  obliged  (a)  to  enter  a 
memorial  before  execution  was  taken  out.  This  rule  there- 
fore, which  was  intended  to  set  aside  the  scire  facias  as  well 
Oit  the  execution^  must  be  discharged. 

Erskine  and  Garrow^  contra^  insisted  that,  as  the  re^  con- 
sideration of  the  annuity  did  not  appear  on  the  memorial,  the 
grantor  was  eutitled  to  some  relief  under  the  annuity  act.  But 
as  the  judgment  itself  was  regular  (it  having  been  obtained 
before  the  passing  of  this  act)  they  had  only  made  applies-* 
tion  to  the  Court  to  prevent  a  revival  of  that  judgment,  lijr 
setting  aside  the  scire  facias.  For  anv  proceeding  to  revivt  a 
judgment,  on  an  annuity,  granted  before  the  passing  of  that 
statute,  was  as  much  within  the  words  and  meaning  of  the 
act^i  as  any  deed  or  instrument  for  securing  an  annuity  g;raDt- 
ed  subsequent  to  it. 

WiLLES,  J.  This  IS  a  proceeding  within  the  iolent  and 
meaning  of  the  act;  therefore  the  rule  must  be  made  absoluteb 

AsuHURST,  J.  The  execution  must  certainly  be  act  aside% 
and  the  only  question  is  as  to  the  scire  facias :  but  a  scire fa^ 
tias  is  an  action  ;  and  then  this  comes  within  th«  second  sec* 
tion  of  the  act,  for  the  words  are  ^^  that  no  action  shall  be 
*'  brought  on,  any  such  judgment  already  entered,  ^c.  The 
scire  facias  therefore  as  well  as  the  execution  mtist  be  set  aside* 

Duller,  J.  There  is  no  doubt  but  that  a  scire  facias  \%vk 
action  :  and  on  thfiit  ground  it  has  been  held  that  a  plea  to  « • 
scire  facias  must  conclude,  "  if  the  plaintiff  ought  to  have  Ol* 
*^  mamtain  his  action  [b)!^ 

Per  Curiam^  [t)  Rule  absolute. 


(a)  Ti'ie  tec.  2. 
{b)  3  Wilt.  351, 


(c)  Vide  2  Bl.  Rep.  1227.    3  Ld.  Rmmu 
1048. 1353.  ^f.  3  W.  46. 


i/lay  V7tb,  Mtmora  woum.  In  this  Term  Qeorge  Bon  J  Esquire  of  the  Middle  9eatplt 
was  caUrd  rn  the  degree  of  Serjeant  ac  Law,  and  ^ave  rings  with  this  motto  ^ 
•'  JSitreditas  a  iegibut.** 
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SMITH  and  another  against  NISSEN  and  another.        ^"vlk^ 

THIS  was.  an  action  for  money  paid,  laid  out,  and  expend-  Upon  a  re- 
ed, tried  before  Buikr  J.  at  the  sittings  after  last  £c/.strr  quest  to  J* 
Term,  at  Guildhall,  when  a  verdict  was  found  for  the  plain-  [J?!.**^^  * 
tiffs.    The  circumstance^  were  these — One  Taubert  sent  an  draw* upon 
order  to  the  defendants  for  goods,  and  desired  that  they  B.  fof  the 
would  draw  a  bill  on  the  plaintiifs  for  the  value,  which  the  ^»*^«  »"«• 
defendants  accordingly  did,  after  they  had  sent  the  goods.  ^^^^^^^ 
The  plaintiffs  in  a  letter  written  to  the  defendants  on  the  23d  upon  b. 
September  said  that  they  could  not  accept  the  bill  on  account  <)oes  not  %• 
ot  Taubert  at  present,  because  they  (the  defendants)  had  "*^""*  *°  *•* 
sent  a  larger  quantity  of  goods  than  were  ordered ;  adding,  **^*^*^**"^' 
that  they  had  written  to  Taubert  for  further  directions.     Two 
days  afterwards  the  defendants  wrote  to  the  plaintiffs,  pres- 
sing that  the  bill  might  be  taken  up  ;  and  on  the  28th  of  the 
same  month  received  for  answer,  that  the  plaintiffs  had  writ* 
tea  to  Taubert,  and  were  waiting  for  his  answer  before  they 
coold  accept ;  and  that  they  had  desired  the  holder  to  keep  the 
biH  in  the  mean  time.     On  the  I4th  October  Taubert  in  a  letter 
to  the  f»laintiffs,  took  notice  that  the  orders  had  been  exceed- 
ed, but  desired  that  they  would  accept  the  .bill,  and  draw 
Vol.  I«  N  h  upon 
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Smith 
against 


upon  Govertz  at  Hamburgh y  for  the  amount ;  in  consequence 
ot  which  the  plaintiffs  drew  on  Govertz ^  who  refused  to  ac- 
cept ;  and  afterwards  the  plaintiffs  paid  the  bill  for  the  honor 
6f  the  drawer  ;  to  recover  bapk  tb^  amount  of  which  this 
action  was  brought* 

Wilson  now  n^oved  fpr  a  rule  to  sjiew  cavse  why  the  ver« 
diet  which  had  been  given  for  the  plaintiffs  should  not  be  set 
aside,  and  a  verdict  en:e|'e4  for  the  defendants,  upon  the 
ground  that  the  plaintiffs  had  actually  accepted  the  bill  drawn 
upon  them.  He  admitted  that,  notwithstandii^^  T^b^rV^ 
letter,  the  plaintiffs  might  have  chosen  whether  they  wouTd 
accept  or  not  :  but  he  contended,  that  they  had  only  a  right 
to  draw  on  Govertz  upon  condition  that  they  themselves 
should  accept  the  bill  drawn  upon  them,  and  therefore  that 
their  drawing  upon  Govertz  was  an  implied  acceptance  of  that 
bill.     But 

'I'he  Court  held  that  what  the  plaintiffs  had  done,  did  not 
amount  to  an  acceptance,  for  they  nevpr  meant  to  make  thena- 
selves  liable  unless  the  bill  drawn  upon  Govertz  was  accepted 
and  paid  ;  and  thev  would  not  imply  a  contract  which  the 
parties  themselves  Had  refused  to  enter  into. 

Rule  refused. 


Monday^ 
June  19th. 


OSWALD  and   Others,  Executors  of   OSWALD 
against  LEGH. 


Twenty 
yeartf  with- 
out aity  de» 
maud  is  of 
tUeifz  pre- 
8Ui»*^tion 
that  a  bond 
has  been 
paid.  V,d 


paid. 
St,  82n, 
827. 


r^EBT  on  bond  by  the  executors  of  the  obligee  agaisst 
J'  the  obligor.  Pleas — no  n  est  factum  ;  bohit  ad  diem  ;  &? 
solvit  poftt  diem.  This  cause  was  tried  at  the  sittings  aScer 
lusi  Easter  Term  before  Bulier  J.  at  Guildhall^  when  it  ap- 
peared thnt  the  bond  was  executed  on  the  17th  jfanuartf  17^* 
Ihat  in  jfrme  1784  the  obligee  sued  out  a  writ  upon  the  bond» 
2  but  he  died  within  three  months  afterwards,  without  having 
ever  served  it.  That  the  present  action  was  commenced  last 
Easter  Term.  That  the  parties  were  both  men  of  fortune, 
residing  in  England^  and  had  livcfd  upod  terms  of  inttmacy.. 
The  jury  found  a  verdict  for  the  plaintiffs. 

Bower  moved  for  a  rule  to  shew  caiise  why  there  should  not 
be  a  new  trial  on  the  ground  that  the  jury  should  have  been 
directed  to  find  for  the  defendant,  on  the  presumption  of  tlie 
bond's  having  been  satisfied  ;  as  the  parties  had  lived  in  tkc 

kiagdom. 
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kingdom,  and  no  deniiand  had  been  made  for  nineteen  years     1786. 
^d  an  half.     That  in  some  cases  this  presumption  had  arisen    ^— y-^ 
where  demand  had  not  been  made  even  for  a  less  time.     In    Oswald 
an  action  of  debt  dn  a  bond  by  Kowley  against  Tomkins  (a),     ogaim 
Aiton  J.  mentioned  the  case  of  Weldon  v.  Davis  at  tjuildhall         ^°"' 
after  Trinity  1760,  which  he  said  he  had  often  heard  cited 
by  Lord  Mansfield^  where  eighteen  years  were  held  sufficient 
to  raise  a  presumption  upon,  unless  some  reason  was  assigned 
for  not  calling  on  the  party.     In  that  case  the  case  of  Movie 
against  Lord  Roberts  was  cited ;  where  the  plaiintifF,  in  order 
to  obviate  the  presumption,  shewed  two  writs  of  testdtiim  ca^ 
pias  to  have  been  sued  out   hut  not  served,  because  the  party 
could  not  be  found  ;  in  which  last  case  Lord  Mamjield  said 
there  was  no  foundation  for  the  presumption. 

BuLLER,  J. — I  have  always  been  of  opinion  that  no  less 
tlin^  than  twenty,  years  could  of  itself  form  a  presumption 
that  2i  bond  had  been  paid ;  and  as  there  was  no  evidence  ai 
the  trial  in  aid  of  the  presumption,  I  left  th^  question  tbthe 
jury,  wiiti  strong  directions  in  favour  of  the  plaintiff.  For 
eVen  with  regard  to  the  rule  of  twenty  years,  where  no  de- 
mand has  been  made  during  that  time,  that  is  only  a  circunn 
stance  fot  the  jury  to  found  a  presumption  upon,  and  is  in  it- 
self no  legal  bar.  Iii  those  cases  where  satisfaction  of  a  bond 
has  been  presumed  within  a  less  period,  some  other  evidence 
has  been  given  in  favour  of  such  a  presumption ;  such  as  ha- 
ving settled  an  account  in  the  intermediate  time,  without  any  ^ 
riotice  having  been  taken  of  such  a  demand. 

It  is  manifest  that  this  doctrine  of  twenty  years  presump- 
ti6n  was  first  taken  up  by  Lord  Hale^  who  only  thought  it  a 
circumstance  from  whence  a  jury  might  presume  payment. 
In  this  he  was  followed  by  Lord  Holt^  who  held  that  if  a  bond 
be  of  twenty  years  standing,  and  no  demand  proved  thereon, 
or  good  cause  of  so  long  forbearance  shewn,  on  solvit  ad 
diem  he  should  intend  it  paid  [by  This  doctrine  was  after- 
wards adopted  by  Lord  Raymond  in  the  case  of  Constable  v. 
Someraet  (c).  That  was  debt  upon  bond,  where  the  defend-  , 
ant,  an  executor,  craved  oyer  of  the  bond,  and  of  the  con- 
dition, which  appeared  to  be  for  the  payment  of  so  much 
money  six  months  after  the  death  of  the  defendant's  testator. 
The  defendant  in  his  plea  averred  that  the  testator  died  on 

the 

{a)  Solop  Summer  assizes  1766.  (h)  6  Mod,  22.  (c)  Hit.  1  Ceo  2.  at  GuiUibalL 
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1786.     the  15th  March  ITlt,  and  that  he  had  paid  the  said  sum  oa 

^■v-^   the  16th  March  1711,  within  six  months  after  the  testator's 

QdWALD  death,  and  thereupon  issue  was  joined. 

Llmbh*        ^^^  defendant  relied  on  the  ground  that,  as  he,  after  the 

death  of  the  testator  his  father,  had  an  estate  in  the  plaintiflfs 

neighbourhood,  and  was  constant  and  regular  in  all  his  pay* 

ments,  it  should  be  presumed  that  the  inoney  was  paid  to  the 

plaintiff.     In  answer  to  this  objection  evidence  was  given  of 

a  demand  of  the  money  on  the  defendant  himself  in  1725  s 

and  the  Chief  Justice  said,  that  the  presumption  of  money 

having  been  paid  which  was  due  on  bond,  if  it  were  put  in 

suit  after  20  years  standing,  was  not  the  old  but  a  new  doc* 

trine,  which  had  been  introduced  in  Lord  Hakims  time  ;  and 

that  he  would  never  suffer  a  plaintiff  to  be  stripped  oi  a  just 

debt  by  such  a  presumption  as  was  then  contended  for. 

This  opinion  seems  to  fortify  the  idea  which  I  took  up  at 
the  trial,  in  answer  to  a  dictum  which  was  then  cited  (a),  that 
the  question  of  presumption  of  payment  within  a  less  time 
than  twenty  years  had  been  left  to  a  jury,  which  was,  that  it 
must  have  been  left  to  them  upon  some  evidence  ;  and  ia 
such  cases  the  slightest  evidence  is  sufficient.  In  one  of  the 
Winchelsea  cases  (ift),  Lord  Mansfield  expressly  said,  that  if 
a  bond  had  lain  dormant  for  twenty  years^  it  shall  be  presu* 
med  to  be  paid. 

The  Court,  however,  inclining  to  believe  that  the  real  tnith 
of  the  case  was  with  the  defendant,  desired  that  he  would 
make  an  affidavit,  which  being  read  upon  a  subsequent  day^ 
and  not  proving  satisfactory,  they 

Discharged  the  Rule. 

And  Lord  Mansfield,  Ch.  J.— said,  that  there  was  a  dis- 
tinction between  length  of  time  as  a  bar,  and  where  it  was 
only  evidence  of  it :  the  former  was  positive,  the  latter  only 
presumption  ;  and  he  believed  that  in  the  case  of  a  bond  no 
positive  time  had  been  expressly  laid  down  by  the  Court;  that 
it  might  be  eighteen  or  nineteen  years. 

Topping 


faj  1  Bun.  134  (ij^  Bvr*  1963. 
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TOPPING  agaimt  RYAN.  J"^' 

DEBT  on  a  judgment. 
The  defendant  pleaded  that  he  the  said  defendant^  be-  ^  superae- 
fore  and  at  the  time  of  the  redditiou  of  the  judgment  «fore- ^*^^'*"*" 
said,  in  the  said  court  of  our  said  lord  the  king,  before  the  ji^^;fnatf 
kiog  himself,  was  and  remained  a  prisoner  in  the  custody  of  cannot  be 
the  marshal  of  the  marshalsea  of  our  said  lord  the  king,  be-  ^^^^  ^ 
fore  the  king  himself,  at  the  suit  of  the  said  plaintitF  in  the  ,ioVon*iii!di 
said  action.     And  the  said  defendant  in  fact  further  saith,  juOgmem. 
that  ojier  the  rcddition  of  the  iast  mentioned  judgment^  to  wit,  Antt22r. 
on  the  16th  day  of  May  1786,  he  the  said  defendant  xvas  ^u- 
persededatui  discharged  out  of  Auch  custody  by  the  said  court 
of  our  said  lord  the  king,  before  the  kiog  himself,  to  wit,  at 
Watmmter  in  the  county  of  Middlesex  aforesaid  ;  and  this 
he  the  said  defendant  is  r^^^dy  to  verify  ;   wherefore  he  prays 
jodgment  if  the  said  plaintiff  ought  to  have  execution  upon  any 
judgment  to  he  recovered  in  this  action  against  tht  person  of 
him  the  said  defendant,  Esf c. 

To  this  plea  there  was  a  general  demurrer,  and  joinder  in 
deamrrer. 

Wood  was  to  have  argued  in  support  of  the  demurrer,  but 
tha  Court  desired  to  hear  the  other  side. 

GiUs  against  the  demurrer*  The  defendant  having  been 
superseded  after  judgment  recovered  against  him,  cannot 
be  taken  in  execution  in  that  action  ;  and  the  distinction  has 
bcea  taken  between  those  cases  where  a  person  has  been  su* 
peiaedcd  before  judgment  when  he  may  be  afterwards  charged 
iotseoition,  and  those  where  he  has  been  superseded  after 
jwAawfiU,  in  which  cases  he  is  not  liable  to  be  taken  again. 
^n»te  administrator  V.  Kersxtnli^  Barnes  376.  As  the  de« 
(einuit  therefore  could  not  be  directly  taken  in  execution  up- 
oathe  Tudgment,  it  would  be  unreasonable  that  he  should  be 
made  liable  by  circuity. 

WiLLst,  J*  This  is  a  new  action  ;  and  the  supersedeas 
in  a  ibrmer  one,  is  no  bar  to  this. 

BoLLEK,  J.  This  is  a  legal  demand ;  and  the  only  ques- 
tioais,  whether  this  bar  set  up  by  the  defendant  is  known  to 
the  common  law.    If  if  be  a  bar  at  all,  it  is  a  bar  to  the  whole 

demand. 
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lfS6.     demand.     But  any  exemption  in  favour  of  the  debtor^s  per- 
^— v*^"^    son  can  only  arise  in  ihosc  instances  where  the  Legislature 
T6*piNc  has  expressly  made  it,  as  in  the  case  of  a  debtor  who  is  dis- 
^''""^     charged  under  an  insolvent  act  ;  for  no  such  partial  bar  ex- 
ists by  the  common  Uw. 

Judgment  for  the  plaintiff. ' 


^^^f^^  BROWN  against  DICKSON. 

yune  2(Mi. 

THE  first  count  of  this  declaration  was  trover  for  a  dog* 
The  second  and  third  were  as  follows  :  And  wheieas 
piea  may  be  also  afterwards,  to  wit,  on  the  same  day  and  year  aforesaid, 
pleaded  and  at  Morpeth  aforesaid,  in  the  county  of  Northumberland  Vihr^'^ 
^h^zm^t      ^*'^»  ^^^  ®*^^  y^^^  Brown^  at  the  request  of  the  said  John 
given  on  se-  Dixon^  delivered  to  the  said  yohn  Dixon  a  certain  other  spa* 
veral  counts,  mel  of  him  the  said  jfohn  Brown^  of  a  great  price,  to  wit, 
tbey  may  be  ^f  ^j^^  price  of  SOL  to  be  seen  and  viewed  by  the  said  J^hn 
"same  dcda*-* -0'*'^'*»  *^^  ^^  ^*^  returned  by  him  in  a  reasonable  time  to  the 
1-Ation.         said  John  Brown  ;  yet  the  said  John  Dixon^  contriving  and 
wrongfully  intending  to  deceive,  defraud,  and  injure  tbc  said 
John  Brown  in  this  behalf,  did  not  return  the  last  mentioned 
spaniel  to  the  SJiid  John  Brown  in  a  reasomtble  time^  or  at  any 
time  hitherto  ;  but  afterwards,  to  wit,  on  the  same  day  and 
year  aforesaid,  at  iMb/^er/A  aforesaid,  without  the  leave  aad 
against  the  will  of  the  said  John  Brown^  took  ajid  carried n^ 
way  the  last  mentioned  spaniel  to  places  unknown  to  the  said 
jfohn  Brown^  and  kept  and  detained  the  same  from  the  said 
john  Brown  for  a  long  and  utireason.*7ble  time,  and  until  the 
said  John  Dixon  afterwards,  to  wit,  on  the  1st  day  of  Ckio* 
berj  in  the   year  aforesaid,  by  add  through  his  great  oegti* 
gence  and  carelessness  in  thai  behalf,  loxt  the  said  last  menu* 
oned  spaniel,  to  wit,  at  Morpeth  aibresaid,  and  the  same  )m 
never  hiiherio  come  to  the  hands  or  possession  of  the  said 
jfohn  Brown^  but  as  to  him  is  entirely  lost.     And  whereas  al- 
so on  the  said  Ist  day  of  August^  in  the  year  aforesaid,  at 
Morpeth  aforesaid,  the  said  John  Brown^  at  the  request  of  the 
said  John  Dixon^  lent  and  delivered  to  the  said  Jo/m  Dixdn^ 
for  the  use  of  the  said  John  Dixon^  a  certain  mher  spaniel  of 
the  said  John  Brown^  of  a  great  price^  to  wit,  of  the  price  of 
other  30/.  he  the  said  jfohn  Dixon  contriving  and  wrongfully 
intending  to  injure  and  deceive  the  said  John  Brown  in  this 
behalf,  hath  not  re-dclivercd  the  last  mentioned  spaniel  to  the 

said 
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%2M  John  Brown^  although  he  t^e  said  John  Dixon  after-  17&Q. 
wards,  to  wit,  on  $^c.  at  c?c.  was  requested  by  ^he  said  Jofkn  v— r—if 
Brotvn  so  to  do  ;  but  on  the  contrary  thereof  has  hitherto  whoU  Buo^v 
ly  neglected  so  to  do  ;  and  took  such  little  and  such  bad  <;ar^  ^t'^!? 
of  the  last  mentioned  spanieU  that  the  same,  by  and  through 
the  ipere  negligence  and  carelessness  of  the  said  jfohn  Dixon 
m  this  behalf,  is  totally  lost  to  the  said  jfohn  Browriy  and  has 
nev^r  come  again  to  his  hands  or  possession  ;  to  the  damage 
of  the  said  yohn  BroxvUy  &fc. 

Special  demurrer,  lOr  that  in  and  by  the  said  declaration^ 
in  the  first  count  thereof,  the  said  John  Brown  hath  dt^clared 
and  complained  against  the  said  John  Dixon  in  Viplea  of  tres* 
pass  on  the  rase  for  a  certain  supposed  zvrorjgful  conversion 
and  disposal  of  the  said  spaniel  and  scitiug-clog  therein-men- 
tioned of  ih^s^id  John  Brown^  to  the  use  of  him  the  said 
John  Dixony  and  yet  in  the  second  and  last  counts  of  the  said 
declaration,  the  said  John  Brown  hath  declared  against  the 
said  John  Dixon^  in  the  above  suit,  in  an  action  on  the  case^ 
for  supposed  breaches  of  express  or  iiiiplicd  promises^  in  not 
returnmg  and  re-delivering  certain  spaniels  ihtrein  respec- 
tively mentioned,  supposed  to  be  lent  and  delivered  l)y  the 
said  John  Brown  to  the  said  John  Dixon^  and  not  for  any 
supposed  wrongful  conversioti  and  disposal  thereof.  And  also 
for  that  there  are  in  the  said  declaration  pretended  causes  of 
action,  different  in  their  natures,  comprehended  and  included 
in  the  same  declaration,  to  wit,  a  pretended  cause  of  action ^ 
founded  on  a  supposed  wrongful  conversion  and  disposal  of  a 
spaniel  and  setting-dog  of  the  said  John  Broxvn^  and  pretend- 
ed causes  of  action^  grounded  on  promises^  \\  hich  are  incom- 
patible with  each  other,  and  ought  not  to  be  joined  in  the  same 
declaration.  And  also  for  that  causes  of  action  founded  on 
supposed  wilful  and  determined  wrongs  and ifijuries  ought  not 
to  and  cannot  be  blended  and  included  in  one  and  the  same 
declaration  with  causes  of  action  founded  on  contract,  or  on 
negligence^  inadvertetxe^  or  carelessness.  And  also  for  that 
the  said  declaration  is  in  other  respects  defective,  insufficient, 
inibrroal,  &fc« 

Manleuy  in  support  of  the  demurrer. 

As  it  is  clear  that  assumpsit  and  fc?r^  cannot  be  joined  in  the 
same  declaration  ;  the  question  is,  whether  either  the  second 
or  the  third  count  in  this  declaration  be  founded  on  a  contract  ? 
If  so,  they  cannot  stand  with  the  first.  There  is  a  difference 
between  nonfeaz«<nce  and  misfeazance  ;  the  former  is  ne» 
glecting  to  do  that  which  a  person  has  cither  expressly  or  im. 

pliedly 
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1786.     pliedly  undertaken  to  do  ;  the  latter  is  the  act  of  doing  some* 
^""y^    thing  in  a  different  manner  from  that  in  which  the  party  it 
BaowN    bound,  either  by  law  or  by  his  own  contract,  to  do,  and  is  a 
fl^fwwf    ^^^^^     gyj  ^j  ^1^^  former  is  only  an  omission^  the  proper  reme- 
dy is  by  an  action  on  the  case.  5  Burr*  2S27*     This  there- 
fore is  not  like  the  case  in  Wilson  (<i),  where  it  was  held  that 
misjeazance  and  negligence  might  be  joined  with  trover^  be- 
cause this  is  nonfeasance.     The  premises  and  the  breach  of 
the  second  count  are  in  assumpsit ;  and  that  wnich  follows  is 
only  matter  of  aggravation. 

In  the  case  of  Beningsage  v.  Ralphson  (b)  one  count  in  at- 
sumpsit  to  deliver  merchantable  commodities,  and  that  he  de- 
livered dirty  ashe«%  instead  of  them,  was  joined  with  another 
on  a  warranty  ;  and  on  demurrer  there  was  a  judgment  for 
the  defendant. 

An  action  on  the  case  against  a  carrier  cannot  be  joined 
with  trover  in  the  same  declaration  (c)« 

In  ll^ite  and  Rtfsden  (rf),  where  the  declaration  was  found- 
ed partly  on  a  contract  and  partly  on  a  tort^  Lord  Hobart  said, 
that  if  the  defendant  had  demurred,  the  declaration  could 
not  have  been  supported. 

In  deciding  whether  two  counts  can  be  joined,  it  is  not  the 
true  way  of  considering,  whether  the  same  judgment  can  be 
given  on  both.  That  rule  cannot  hold  in  the  extent  to  which 
it  has  been  attempted  to  be  carried.  For  in  all  cases  of  of- 
tumpsit  the  judgment  is  for  damages  ;  but  trover  is  for  dama- 
ges, which  certainly  cannot  be  joined. 

In  the  present  case,  the  amount  of  the  breach  in  the  second 
count  is,  that  the  defendant  has  not  re-delivered  the  dog, 
which  implies  an  assumpsit. 

Gibbs^  contra^  was  stopped  by  the  Court. 

Duller,  J. — Perhaps  the  rule  of  j^idging  whether  two 
counts  can  be  joined,  by  considering  whether  the  same  judg- 
ment can  be  given  on  both,  is  not  true  in  its  extent  ;  but  by 
adding  another  requisite  it  is  universally  true.  For  wherever 
the  same  plea  may  be  pleaded,  and  the  same  judgment  given  on 
trpo  counts^  they  may  be  joined  in  the  same  declaration.  A- 
sumpsit  and  tort  cannot  he  joined  together,  because  the  plets 
to  both  are  not  the  same.  But  the  whole  of  this  is  case;  the 
same  plea  of  not  guilty  goes  to  the  whole  declaration  :  and  the 
Court  may  give  the  szme  judgment  on  the  whole. 

This 

(fl)  2  Wili.  3X9.    (b)  2  SlkM,  350.    (c)  I  Sid.  344.    {^0  <?r*.  Car.  20. 
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Thii  18  not  16  be  distingaished  from  the  cade  d(  Dicii^Ti  vi  tTSSi 

CUfion  in  the  Commdn  Pleas  (o);  ^^-V^ 

The  common  #ay  of  declaring  against  a  carrier  ilow  is  in  ftnoWsr 

tmnmpsit^  to  which  tfotef  cannot  be  joined ;  but  if  the  plaintiflF  ^^^ 

dedaf'e  on  the  custom  of  the  realm,  a  count  in  troVet  niaty  bd'  '^^ 
jdined  i  it  only  depends  on  the  /brm  of  the  action. 

Judgment  for  the  plaintiff;  (&)• 

(a)  2  WiU,  31$.  (h)  Vi4.  H^cock  v.  Heyuood,  post.  3  vol.  439  ^ 

ff^mingi  ▼«  .Atewim  ;  p;  4  vol.  347 ;  8c  EUee  v.  daiaardi  p.  5  Vol.  143. 

bitCKER  (i^ai>wf  WOO  El;  y^%kL 

ACTION  of  assault.    Verdict  for  150/;  Thciomt 

A£n^ay  moved  to  iet  it  aside  oil  account  of  eiccssive  ™*y »»  *nr , 

Lord  Mansfield  said,  ther^  was  nd  doubt  but  that  the  Court  on  thegroundf 
had  the  power  of  taking  the  opinion  6i  a  setond  jury  in  liny  rf  exceislvcL 
tase  where  the  daniages  were  eitce^sive ;  but  that  all  these  <^*"B*fi^* 
ijuestibns  depended  on  their  own  circumstance!^  on  t^hich 
ttie  Court  would  exercise  their  discretion. 

But  in  this  case,  upon  hearirig  the  report  o^  the  jud^e,  the 
Court  thought  fit  to  reject  the  motion  (d). 

mti  die  CJWn  thttt  Citedt  uid  S^oH^  v.  SparrOn;  pott.  6  voL  %57. 


JEN*f  INGS  and  Others  against  WEBB:  ^i^^ 

J^ALDWIN  shewed  cause  aigainst  a  rule  for  setting  aside  The  four 
-^  the  judgment  in  this  caiise  fo^  irregularity,  with  costs.     daysaOowe^ 

The  declaration  vras  delivered  On  the  16th  day  of  May  and  ^^  ^••^^^ 
km  the  20th  the  defendant  pleaded  in  abatement;    This  he  ^^^^^^ 
eontended  was  too  late  \  tot  as  the  four  days^  which  are  al-  ciutv9c 
lowed  t6  plead  in  abaitemeAt,  dre  both  inclusitey  the  tim6  df 
((leading  Kuch  a  plea  elpifed  dn  the  19th. 
'   RuBsel^  in  suppoVt  of  th^  rul6f  insisted  that  the  four  days 
wete  not  both  ifichaitt  in  this  court.    Accbrding  to  the  ^ene- 
fid  practice  of  this  couit,  whenever  a  certain  nuifitber  of  days 
is  allowed  for  pleading,  or  otherwise^  one  of  them  is  talceof 
tx'chisivei  and  there  is  ho  reaidh  fof  fofmirig  ati  etception  \ii 
&is  particular  instance.    In  the  case  of  Long  and  A£Uer  (a)i 
Hie  rule  which  wsis  given'  dh  the  Tttii  of  Alay  expired  on  the 

Vol.  I  O  6  nth/. 
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ir66»     11  thy  which  shews  that  this  court  reckoned  one  of  the  four 

^^— y; — 4   (lays  which  the  defendant  is  allowed  to  plead  in  abatementi 

Jknhinos  exclusive*     In  some  instances,  the  party  has  even  more  than 

^utntt     fQm.  (}^ys  iQ  plead  in  abatement ;  as  where  the  declaration  ia 

^    '     delivered  within  the  last  four  days  of  the  term  preceding,  and 

there  is  a  special  imparlahte* 

The  Court  thought  this  question  must  have  been  settled;  an^ 
desired  it  to  stand  over,  that  they  might  have  an  opportuni^ 
of  enquiring  into  it«     And  the  next  day  * 

Bui,L£R)  J.  read  the  following  note  of  Gawkr  one,  Vc*  ¥• 
Hendy  one ^  £<fc.  (a).  The  plaintiff  and  the  defendant  were 
both  attornies  in  the  Court  of  King's  Bench ;  and  the  plaintiff 
sued  the  defendant  by  attachment  of  privilege,  and  arrested 
-and  held  him  to  b^K  On  the  8th  of  May  a  declaration  was 
delivered ;  and  on  the  11th,  at  eleven  o'clock  at  night,  a  pica 
tp  abatement  of  privilege  was  delivered  at  the  plaint  iff^s  house, 
which  the  next  day  he  objected  to,  and  demanded  a  plea  ii| 
,t]be  common  form  ;  and,  as  soon  as  the  time  was  expired,  *^P^ 
ed  judgment.  Willes  moved  to  set  aside  the  judgment  with 
costs  for  irregularipr ;  insisting  that  the  plea  in  abatement  waa 
^ell  delivered,  andthat  the  defendant  had  all  the  day  of  the 
12th  of  May  to  deliver  it.  E  contrfl^  it  was  insisted  that  such 
a  plea  could  not  be  delivered  aifter  the  1 1th  ;  for  that,  in  cases 
of  pleas  in  abatement,  the. four  days  were  reckoned  indusivei 
and  that  the  defendant  ought  to  deliver  it  at  a  reasonable  time 
in  the  evening,  and  not  at  midnight.  In  many  cases  the  oourts 
have  held  nine  o'clock  late  enough  for  the  delivery  of  pleadU 
in^s  or  other  proceedings.  Willes^  J.  concurred  in  both  these 
objections.  And  on  the  Master's  telling  Lord  Mansfield  xhut 
the  plea  was  irregular  in  another  respect,  piz*  heimdelivered^ 
whereas  it  ought  to  have  been  Jiled ;  The  Court  rejected  the 
motion  made  by  the  defendant,  and  the  judgment  stood. 

And  also  the  following  one  taken  by  tne  late  Master  Owwl^ 
•«-^very  plea  to  the  jurisdiction  of  the  court,  or  in  abate* 
ment,  must  be  pleaded  before  the  rule  for  pleading  is  out«  a^4 
cannot  be  pleaded  after  an  imparlance  {b\  unless  th^  declarah 
lion  be  delivered  so  late  in  term  that  the  defendant  is  not  Ikmum) 
to  plead  to  it  in  that  term,  or  is  delivered  after  term  ;  ip  boab 
which  cases  the  defendant  may,  within  the  first  fmir  da^  in* 
ck^ive  of  the  subsequent  term,  piea4  suiy  P^  ui  abatenaea^ 

...  ^« 

(a)  £.  15  G  3.  B.  R.  (h)  Vid.  Doufhty  v.  Zofcc^  post.  4  ?qL  530. 
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or  to  the  jurisdiction,  as  of  the  precedent  term,  whether  a     1785. 
rule  be  given  or  not,  aild  Sunday  is  (a)  One.  ^*-^-i 

And  the  Court  were  of  opinicm  that,  All  pleas  to  the  iuris-  Jss,  i  es 
diction,  and  in  abatement,  being  dilatory,  ought  not  to  be  fa-    ^^^ 
Toured ;  and  that  the  four  days  allowed  for  pleading  them  are 
both  to  be  reckoned  inchuhe  (Jb)*  Rule  discharged. 

But  the  defendant  had  leave  to  plead  the  general  issue,  on 
payment  of  costs. 

U)  Vn\iM  Sunday  \i^  {\i%UaA  orthc44b]r9.  t^ 'f.  Cwrltm^  p,  3  W.  643; 
^Mk  Solovwnt  V.  Frtfnykk*  pott.  4  vo/.  SS!'* 

{6)  In  JisierU  v.  WUlimmt,  M.  ^  Gc9,  3  B.  R,  BulUr,  T.  said,  The  four  dayt 
to  ploul  in  abatement  aire  katb  inchuive    Mtfbord  v.  Fttigcu^  p.  5  t^.  2lO.  S,  t 


JAQUES  a^ain^  NIXON.  >^  »d- 


A  N  action  of  trover  for  goods  had  been  brought  in  order  Bail  in 
i\  to  try  the  validity  of  a  commission  of  bjankrupt,  which  [""■^^.  P'"' 
nad  issued  against  the  plaintiff.     The  cause  was  tried  on  the  fotJ(a)'daTi 
Ufth  Mayy  and  a  verdict  |^iven  for  the  plaintiff,  with  nominal  ^/ler /no/ 
daniagea  of  one  shilling.     A  writ  of  error  was  sued  out  ^^'^^^^f^^f^ 
aUowed  on  the  Sl^  of  May  ;  and  on  the  same  day  a  copy  ^of^eaencc 
the  allowance  was  served  on  the  plaintiff's  attorney.     Final  to  the  time 
judgment  was  signed  on  the  14th  June^  and  execution  sued  of  the  allow- 
out  on  the  same  day  :  within  four  days  after  which  bail  in«r*"f**^*»  ^  •*'• 
^  ^  .  '  '  ving  the  co- 

iror  was  put  m.  ^  pybf it,  the 

The  question  was,  whether  the  allowance  of  the  writ  of  er*  service  of 
ror,  ind  the  service  of  it,  was  a  supersedeas  f  *^  allow- 

Bearcroft  shewed  cause  against  a  rule  which  had  been  ob.-  JlJf^nr^the 
tallied  for  setting  aside  the  execution ;  and  contended  that  it  p^rtj  into 
was  an  universal  rule  that  the  allowance  of  <  writ  of  error,  contempt  if 
after  verdict,  did  not  operate  as  a  supersedeas,  unless  bail  was  ^  ^^!^^  * 
put  in  within  four  days  afterwards.     In  the  case  of  Bettit  dan.  |o|[^uice  b 
Mokson  V.  Egerton  (c),  in  ejectment,  which  was  similar  to  theof  itielf  a 
present,  the  Court  said  that  a  writ  of  error  was  no  supersedeas  tanenedest 
without  bail.     That  whatever  irregularity  there  bad  been  on^^^* 
Ae  present  occasion,  it  had  originated  with  the  defendant, 
who  had  sued  out  the  writ  of  error  too  soon  before  the  sign* 
uig  of  the  final  judgment ;  for  he  might  either  have  applied 
to  a  judge,  or  to  the  court,  to  specify*  the  sum  for  which  bail 
should  be  given. 

Mngay^ 

{a)  Thoie  four  days  are  exclofttve.     Bemut  v.  JfichoUt,  pott,  4  vol,  121. 
l/k)  Ir  it  not  a  supersedeas  from  the  sealing,  but  from  the  delivery  to  the 
derk  of  the  errors    3  Bam,  164.  170.  '  , 

(c)  M0nu  213.  2  Qo.  J^mc.  3^ 
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1 786.  Mlngauy  contra^  said^that  this  was  veiy distinguishable  feom 
U'v— ^  the  case  m  Barnes^  for  there,  no  bail  whatever  was  put  in ; 
jA.<tyBs  here,  bail  was  put  in  the  moment  that  final  judgment  was  sign- 
2?ai;wr  ed ;  they  could  pot  have  been  put  in  before,  and  thcrcCtM^  the 
'  ^^  '  defendant  had  not  been  guilty  of  any  neglect.  This  point 
was  expressly  decided  in  Jdkhaelmas  Term  last,  in  the  casA 
of  Doedem.  Clqy  and  another  v.  Bracehridge  (a). 

BuLLER,  J.  The  opinion  of  the  Court  in  the  ejectment 
case  in  the  Common  Pleas  is  not  applicable  to  any  other  case ; 
for  in  ejectment  (b)  the  defendant  himself  is  to  enter  into  a 
recognizance  in  such  reasonable  sum  as  the  Court,  to  "virhich 
such  writ  pf  error  is  directed,  may  think  fit.  As  to  the  pi'ac^ 
tice  which  has  obtained  in  suing  out  a  writ  pf  error  before 
judgment  signed,  it  happens  in  almost  all  cases  that  the  writ 
IS  sued  out  before  judgment  is  actually  signed  ;  because  other- 
wise execution  would  issue  instantly.  An4  the  Court  have 
gone  so  far,  that,  if  a  writ  of  error  be  sued  out,  and  the  plain* 
"  tiff  will  not  sign  judgment  till  after  the  return  of  the  writ,  in 
order  to  avoid  the  effect  of  it,  and  then  sues  out  ^xecution^ 
the  Coiirt  will  set  aside  the  execution  (cj. 

Then  as  to  the  next  point ;  the  allowance  of  a  writ  of  error 
in  the  general  course  of  practice  is  not  served  till  final  judgw 
inent  is  actually  si^ed  ;  and  the  word^  of  the  rule  apply  to 
that.  The  rule  requires  bail  to  be  put  in  within  four  days 
after  the  allowance  \  but  there  is  no  opportunity  of  putting  in' 
bail  before  judgment  is  signed. 

As  to  the  defendant's  being  too  soon  in  serving  the  copy  of 
tiie  allowance  it  makes  no  difference,  for  it  only  operates  as 
an  allowance  from  the  time  of  signing  judgment:  and  that 
was  what  the  Court  said  in  the  case  cited  of  mtchaelmat  Term 
last.  The  service  of  the  allowance  is  only  material  to  bring 
the  party  into  contempt,  if  he  proceed  to  sue  out  execution 
afterwards  ;  fotr  the  allowance  of  the  writ  of  error  is  of  itself 
^  supersedeas.  **  Rule  stb^olute. 

Th«i 

(n)  In  thst  case  Cemper  moved  to  set  aside  %  fieri fitda»,  whkh  had  been  sued 
•ut  on  the  ground  that  bail  had  not  been  put  in  within  four  days  afi^  a  vrit  of 
error  had  hiun  itUmued.  He  contended  that  though  a  writ  6f  error  may  be  aUow* 
ed  Wfore,  it  c^uld  have  no  effect  till  the  judgment  is  actually  signed :  and  that  the 
pvny  is  allowed  four  days  ^er  the  signing  of  tJbe Judgment  to  put  in  bail ;  for  her 
fore  the  judgment  no  bail  can  possibly  just^^*  A(^  ^  covtn  agreeing  that  sodi 
was  the  practice,  the  rule  was  made  absolute. 
^  (i)  aee  X6  and  17  Cdr.  3.  c  8.  jf  3.  ^c)  Vid.  Bmw*f  ^^ 
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The  KING  aninst  The  Inhabitants  of  SANDFORD.     Tbwrtday, 

^  yunt  22d. 

BY  an  order  of  two  justices,    Willigm  Webber.^    Ann  his  When  in- 
wife,  and  their  three  children,  were  removed  from  the^^^J^^^ 
parish  of  Sandfordy  in  the  county  of  Devpn^  to  the  parish  of  ^^^  ^i^l 
Biahopstawton  in  the  said  county.     The  sessions,  on  appeal,  suteitt  in 
quashed  that  order,  and  stated  the  following  case  :  ^^^\f^^^* 

That  the  pauper  was  legally  settled  in  the  parish  of  Bish-^^^^^l 
Qpstawton  by  birth,  and  was  bound  an  apprentice  by  the  offi*  ed  another 
ccrs  of  that  parish,  at  the  age  of  eleven  years,  to  serve  Ed*  master  un- 
mundSage  of  that  place,  till  twenty-four.  That  he  lived  with  ^J^*  "*** 
the  said  Edmund  Sage  for  five  years,  when  his  manter  gave  ^reic  rdin- 
hm  up  his  indenture^  and  recommended  him  to  live  with  Wttliam  quished,  no 
Femey  of  the  parish  of  Chittkhampton^  Thatcher^  with  whom  settlement  is 
the  apprentice  made  an  agreement  as  a  servant  for  three  years.  ^,ebr,  ei. 
That  while  he  was  with  Verney^  Sage  had  a  conversation  with  ther  a*  an' 
Vemtyy  and  desired  him  to  keep  back  some  of  the  pauper's  apprentice 

waxes  to  provide  him  with  clothes  ;  apprehending  that  other- ^***"  ^^^ 

r®  i_       *^    1  1  i.»  r^i.  ^^  I  ^1^  .       .       edsenrant. 

Wise  he  would  come  upon  him.      ihat,  about  the  expiration  xndm  order 

of  that  time  he  returned  to    the  parish  of  Bishopstawton^  t»  give  the 

(where  his  master  Edmund  Sage  then  resided)  and  lived  there  app^^  >ce  a 

with  one  Toyte^  a  butcher,  wtth  his  master^ s  knowledge^  who  "'adiffScnt 

frequently  conversed  with  the  said   Ti^i/^^  while  the  pauper  parish,  by 

lived  with  him,'but  not  upon  the  subject  of  his  apprenticeship,  serving  an- 

That  after  the  pauper  had  lived  with  Toyte  three  months,  he^^^^^  ™****' 

came  back  to  Sage^s  hoHse^  and  lived  with  him  for  a  month,  pay  j^  ,„  ^^, 

ing  his  master  sixpence  per  week  for  his  lodgings.  pietscon- 

Clapp^  in  support  of  the  order  of  sessions,  acknowledged  ^'^^  ®f  ^*»* 

that  the  pauper  was  not  sui  juris  at  the  time  of  entering  into  2!lfl!!j  ^^ 
.  r«,-,-  "f  ,  ,  11.      master  to 

the  contract  with   Verney  ;   because  in  order  to  cancel  the  in- the  particu- 

dentures,  the  consent  of  the  parish  officers  was  necessary,  the  lar  service  $ 

pauper  being  under  age.     But  he  contended  that  the  pauper  *"**  * J™1!^ 

had  served  Verney  in  the  parish  of  Chittlehampton  with  the  XTh^wt 

consent  and  approbation  of^his  former  master ;  so  that  it  was  sufficient. 

a  servic#  under  the  indentures  ;  and  then  forty  days  residence   In  ^^^  caae 

eained  him  a  settlement;  and  this  consent  of  the  original °*^*".*P",. 
°  riti'i  ••!  prentice,  the 

master  was  confirmed  by  his  subsequent  conversation  with  {letter  part  of 
Verney  respecting  the  pauper's  clothes.    Then  the  question  is,  the  at?rvice 
whether  he  gained  a  subsequent  settlement  in  Bishopstawton  ?  ^y  ^  j©*"- 

If  it  be  contended  that  he  did,  it  must  be  on  one  of  these  two  !!lrL  *.  ^^' 

v%  •  rrt  i-        i_  I'll     nueTi  not- 

grounds:  Itt,  Bj  serving   Toyte  tor  three  months  with  the  withstand. 

knowledge  »ng  »ny  in- 
tervening 

(«)  It.  V  .Tbt  Inhabitaati  of  JBrigkelmtton,  poit,  5  vol.  188.  S.  P-  ««^^^c<nent 
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If  86.  knowledge  of  Sage  his  original  master.  But  in  order  to  gaift 
^— Y— '  *  settlement  under  indentures  of  apprenticeship  by  serving  a 
The  kiNo  second  roaster,  it  is  necessary  to  have  the  express  consent  of 
agairut  jj^^  £,.3^ .  ^^^  j^  j^^^  j^^.^^  determined  that  merr  knowUf^ 
'does  not  necessarily  imply  a  consent.  Rex  s.  Su  Luke^s  fqj^ 
Rex  V.  Austrey  (bj^  and  Rex  v.  Idtford  (cj.  2dly,  It  mz^^ 
contended  that  by  coupling  the  last  month  .which  he  served 
with  Sage  with  the  five  first  years  in  BiahgpstaivtQn^  the  pau* 
per  gained  a  settlement  there.  But  it  has  never  yet  been  de- 
termined that,  in  case  ol  an  apprentice,  the  latter  part  of  Iiift 
service  may  be  coupled  with  the  former,  to  the  prejudice  pf 
any  intervening  settlement.  There  is  no  such  analogy  be- 
tween the  case  of  an  apprentice  and  that  of  a  servant^  as  that 
whatever  is  applicable  to  the  one  should  apply  also  to  tlie 
other.  Before  any  question  can  be  decided  merely  by  ana* 
log\%  the  circumstances  of  both  ought  to  be  precisely  tbf 
.  same,  or  at  least  the  principle  by  which  the  decision  is  to  be 
guided  :  here  neither  is  alike.  In  the  first  case  the  nature  of 
the  contracts  under  which  they  served  are  very  distinct^  bptb 
with  regard  to  the  length  of  time,  and  the  manner  of  contract* 
ing.  Next  as  to  the  principle,  it  is  clear  th  it  the  two  ca^es 
are  not  governed  by  the  same  rules ;  the  legislature  has  coa- 
sidered  then  in  distinct  lights,  for  they  have  pointed  out  iji* 
ferent  ways  by  which  each  of  these  persons  mav  gain  a  «^ 
tlement.  In  the  one  case,  under  indentures  of  apprentice* 
ship,  forty  days  residence  is  sufficient ;  in  ihe  other  case, 
there  must  be  a  hiring  and  service  for  a  whole  year.  AikI 
though  it  was  determined  in  the  case  of  the  King  and  Lowe9$ 
Cdjy  and  the  King  and  HuUand  (ej^  that,  where  a  servant  6ad 
resided  part  of  the  year  in  one  parish,  and  part  in  another^.a^ 
different  tiroes,  making  when  added  together,  more  t^taR 
fortv  days  in  each,  his  settlement  was  in  the  parish  where  be 
slept  the  last  night,  yet  the  last  day*s  service  was  absotufdj 
requisite  to  give  any  settlement  at  all;  the  CoUrt  were  obliipa 
to  have  recourse  to  such  a  circumstance  to  guide  its  decisioa« 
and  the  last  day's  service  was  selected  merely  on  that  ac* 
coant.  It  was  necessary  that  the  pauper  should  be  settled  in 
one  or  other  of  those  parishes,  he  having  no  other  place  of 
settlement.  But  in  the  present  case,  an  intervening^  selde* 
ment  was  gained  at  Chittlehamptan ;  and  therefore  the  groondf 
of  those  decisions  are  not  applicable,  nor  were  meant  to  be 

U)  Burr  Set.  Cat.  5*2.  (h)  Ibid.  441.  (c)  IbU.  921. 

(<0  Md.  825.  (t)  DoHgL  632.  h  Odd.  118. 
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lakl  down  as  general  principles  of  Iaw«  which  were  t#  gwrera    1768L 
other  cases  than  those  under  similar  circumstances.  ,KmmymJ 

The  case  of  the  King  and  Frcmington  (a)  is  decisive  i  there  The  «^«# 
the  apprentice  gained  a  settlement  by  serving  forty  days  in  a^^f**^*^  - 
dUEerent  parish,  with  the  consent  of  the  master,  even  Aouah 
sbp  returned  to  her  original  master,  and  served  the  last  ef|^ 
days  with  him. 

Fanj^haw  in  support  of  the  rule.    The  question  of  riter« 
Bate  residence  did  not  arise  in  the  case  of  the  King  and  Frtm* 


in  this  case,  after  the  indentures  were  delivered  up,  none 
of  the  subsequent  services  are  to  be  considered  as  under  them, 
ami  consequendy  the  pauper  was  settled  with  his  original 
master,  in  the  case  of  the  King  and  St.  Utke^  the  indent^uxsa 
were  not  actually  delivered  up ;  and  though  what  passedi 
amounted  to  a  total  abandonment  of  them  as  between  the  par- 
tits,  vet  the  apprentice  did  not  gain  a  settlement  in  another 
pari^n  by  serving  a  new  master  ;  because  there  was  no  assign* 
mcnt  of  the  indenture,  or  consent  of  the  original  master.  So 
in  (he  case  of  the  King  and  Austreify  it  was  not  a  service  un- 
der the  indentures,  on  account  of  the  intention  of  the  parties, 
however  mistaken. .  These  authorities  are  in  point,  and  prov« 
that  the  services  subsequent  to  that  of  the  first  fiv«  years  can<* 
ncttbe  considered  as  services  under  the  indentures,  but  mere- 
ly in  the  capacity  of  a  nAenial  servant.    He  then  cited  # 

%dlf^  If  the  Court  should  be  of  opinion  that  the  indenturen 
existed  during  the  whole  period  ;  th^n  if  any  of  the  servicer 
continued  nnder  them,  they  all  did,  and  if  .so,  the  pauper  is 
••nled  in  the  last  place  of  residence.  So  that,  taking  it  either 
way^  the  settlement  was  gained  in  Bishepstawton;  and  there  b 
not  difference  in  this  respect  between  the  rales  relating  to  ap* 
preniicea  and  those  of  menial  servants.  The  Legislature  has 
skosed  them  toother  in  the  13  C$f  14  Car.  3.  c.  12. 9.  1.  A 
menial  servant  gains  a  settlement  in  the  place  where  he  lodges  i 
so  that  the  settlenaent  is  gained  by  his  residence.  The  same 
rate  applies  to  an  sq;>prentice ;  and  in  neither  case  need  the 
&xty  oays^  residence  be  snccessive.  Each  has  the  setdement 
as  a  reward  for  bis  services.  As  to  the  necessity  which  it  in 
said  guidtfd  the  Court  in  the  cases  of  the  King  Mid  HuUani^ 
and  ^  King  and  L$we§s,^  the  Court  did  not  determine  them 

Ott 

{a)  £mrr.  Set,  Cm.  41& 
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ins.    oa  diftt  ground ;  but  they  meant  to  lay  down  a  rule  upon  ditf 

^■■^^■■^   circumstance  of  the  alternate  residence* 
tb^  King      Lord  Mansfield,  Ch.  J. 

J?^^w^      It  seems  to  me  clear  that  the  pauper  could  riot  gain  a  setdc- 

*""*"*"*  mem,  after  the  first  five  years,  under  the  indentures  as  aa 
fi^rentice ;  because  neither  party  in  fad  eonsidered  the  ser- 
vice as  such  ;  they  considered  the  indentures  as  given  up,  and 
put  an  end  to  for  ever :  so  that  the  service  was  not,  nor  was 
imended  to  be,  in  the  capacity  of  an  apprentice.  Neither  did 
the  pauper  gain  a  settlement  as  a  servant ;  because  there 
could  not  be  such  a  service  in  point  of  law  during  the  exist* 
ence  of  the  indentures;  So  that  though  in  reality  there  wa^ 
a  service  in  point  of/act^  yet  it  cannot  be  applied  to  the  pur- 
pose of  gaining  a  settlement,  because  in  point  of  law  the  in*' 
dentures  still  subsisted. 

WiLLES,  J.  I  am  of  opinion  with  Mr.  Fanshaw  on  both 
poinu*  The  pauper  could  not  gain  a  settlement  in  Cfuttk* 
hampton^  because  the  apprenticeship  was  not  dissolved  ;  for 
being  a  minor,  he  could  not  agree  to  the  discharge  of  the  in- 
dentures without  the  consent  of  the  parish  officers.  And  as 
to  the  other  point,  it  was  determined  in  the  King  and  LowesSy 
and  in  the  Jung  and  Hulland^  that  thi;  latter  part  of  the  ser- 
vice may  be  jomed  to  the  former. 

AsHHURST,  J.  In  the  case  of  the  King  v.  Fremington^  Ae 
question  of  alternate  residence  was  not  entered  into#  ^  Set- 
ting that  point  therefore  out  of  the  question,  the  service  in 
this  case  with  the  second  master  in  Chittkhampton  cannot  pve 
the  pauper  a  settlement ;  because  the  indentures  of  appren- 
ticeship were  not  dissolved  in  point  of  law :  and  therefore, 
though  the  parties  acted  under  a  mistake  of  the  law,  yet,  as 
it  was  not  in  fact  intended  between  them  that  the  pauper 
should  serve  under  the  irideqtures,  we  cannot  so  consider  it. 
And  on  the  other  hand,  he  cannot  be  considered  as  serving 
under  a  hiring,  because  the  indentures  still  subsisted  in  point 
of  law. 

BuLLER,  J.  The  case  does  not  come  up  to  the  fact  which 
the  counsel  supposed  ;  for  it  is  manifest  that,  when  the  in- 
dentures were  given  up  by  the  master  to  the  apprentice,  he 
was  left  at  liberty  to  do  whatever  he  pleased^  1%  is  true  that 
the  master  recommended  him  to  another  person,  but  it  was  at 
mere  recommendation^  which  the  pauper  might  have  rejected  or 
not,  as  he  pleased.  He  might  have  gone  into  the  service  of  any 
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odier  nasten     His  first  master  made  no  particular  agreement     1 786* 
with  Vemetf.     In  the  same  manner^  the  other  hiring  and  ser-    ^— ^^^r— ' 
vice  wai  without  the  consent  and  concurrence  of  the  original  T<*e  Ki  vo 
master;  during  the  whole  period  the  apprentice  was  at  liber--  '^^^^p 
ty  to  have  hired  himself  to  whom  he  pleased.   The  fact  there- 
fore of  consent  to  any  particular  seivice   by  no  means  ap- 
ptars.    On  the  other  hand*  the  pauper  being  under  age  could 
BOt  consent  to  cancel  the  indentures,  so  that  though  there 
was  a  service  infact^  yet  in  point  cf  laxv^  no  settlement  could 
begained  under  it. 

1  also  agree  with  my  brother  WiUeSy  that  the  settlement  was 
in  Bish^htawton^  upon  the  second  ground,  that  the  latter  part 
of  the  service  is  to  be  connected  with  the  former. 

Order  of  Sessions  qtiashed^ 
Original  Order  affirmed^ 


BIZE  against  DICKASON  and  Another^  Assignees  of    >ite33d. 
BARTENSHLAG. 

THIS  was  an  action  for  money  had  and  received  by  the  Where  s 
defendants,  as  assignees  of  the  bankrupt,  for  the  plain-  ^JJ^'i^w- 
tiiTs  use.     Plea,  the  general  issue.  wiitten  a 

The  cause  came  on  to  be  tried  at  the  sittings  after  Easter  policy  to  a 
Term  1  r86,  at  Guildhall^  London,  before  Bmtler,  Justice,  when  i^'**^^'^- 
tbe  jury  found  a  verdict  for  the  plaintiff;  damages  661/.  9». ^^.^^^^ggj^J^ 
KW.  and  costs  40».  subject  to  the  opinion  of  the  Court  on  the  del  credere, 
following  case :  »«x*  *  *<>»» 

That  the  bankrupt  John  RoMph  Bartenvhiag,  being  an  "»-^/|j* 
^rwriter,   subscribed  policies  filled  up  with  the  plaintiflF's  pens  befmv, 
name  for  his  foreign  correspondents,  who  were  unlmown  to  bat  is  not 

the  bankrupt.  !fwth*^'" 

That  losses  happened  on  such  policirs  to  the  amount  of  ^^i^^^^ 
655i  9*.  7d,  before  the  bankruptcy  of  Barten*thUig,  and  were  ad-  the  broker  * 
justed  by  him.     That  a  loss  on  another  polic\  to  the  amount  »n*y  deduct 
of  6/.  0».  tki.  happened  before  the  said  bankruptcy,  but  was  ^Ot^^^^'^^^^ 
adjusted  till  after  such  bankruptcy*  from  the 

That  the  plaintiff  paid  the  amount  of  the  Inn  sr  jp  hjn  fo*debt  which 

reign  correspondents  after  such  bankruptcy.  **f  ^""^  *® 

That  the  plaintiff  had  a  commission  del  credere  from  his|j,*^J^^° 

correspondents  ;  was  made  debtor  by  the  bankrupt  for  the  pre-  rupt ;  and  if 

miums  ;  and  always  reuined  the  policies  in  his  hands.  ^y  mistake. 

Vol.  L  Pp  That'^^P^y^" 

^  that  ig  due 

to  the  assig- 
nees, without  deducting  soch  aionej,  he  may  recover  it  from  the  assignees  as  money  had  and 
reccsred  to  his  met 
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1786.         That  a  dYvidend  of  lOt.  ni  the  p9nnd  wiA  declared  mider 
ihe  said  comminioD  on  the  15th  of  yane  1762. 

That  at  the  time  of  the  bankroptcy  ther^  was  due  from  ikt 
fl'dintHS  to  the  bankrupt  the  sum  of  13j^/.  Os.  $d.  Ami 
there  was  due  from  the  bankrupt  for  the  above  losses  66U 
99.  \0d. 

That  on  the  15th  March  1782,  the  plaicitiff  pind  to  tbedcii 
fendants  the  sum  of  7S0L  and  on  the  irtb  November  IT65,fhc 
further  sum  of  606/1  Os.  a</.  amoutitin|  to  135^  O.  SdL 

And  on  the  18th  November  1785,  me  plaintiflP  plx>vedt)i^ 
•fttd  sum  of  661/.  9t.  10^  under  the  said  tommissioo* 

That  the  plaintiff  never  received  any  dividend  under  the 
commission  for  or  on  account  of  the  said  losses. 

That  a  final  dividend  of  the  effects  of  the  said  bankrupt 
was  declared  by  the  said  commissioners  on  the  24th  day  of 
January  1786. 

That  on  the  Ist  of  February  1786,  previous  to  auch  divi- 
dend being  paid,  the  plaintiff  caused  a  notice  to  be  served  on 
the  defendants,  purporting  that  he  had  paid  them  the  said  sum 
of  1356/.  Oa.  Sd.  under  a  mistaken  kka^  without  deductmg 
therefrom  the  said  661/«  9&\  tOd.  for  the  aforesaid  losses  on 
the  said  several  policies,  subscribed  by  the  bankrupt,  for  whom 
he  V.  as  del  credere  to  the  said  foreign  correspondenta,  and  M 
paid  such  losses  accordingly ;  and  cautioning  them  agakut 
making  any  dividend  until  he  was  paid  the  said  sum  ofMl^ 
9*.  lOd. 

That  there  is  now  in  the  hands  of  the  ssud  defendants  eL 
fects  of  the  bankrupt  more  than  suflBcient  to  satisfy  the  de-^ 
mand  of  the  plaintiff. 
The  question  for  the  opinion  of  the  Court  i&,  Whether  Uie 
plaintiff  is  entitled  to  recover  in  this  action  ?  If  the  pMn- 
tiff  is  entitled  to  recover  in  this  action,  the  verdict  to 
stand.     But  if  the  Court  shall  be  of  opinion,  that  the 
plaintiff  is  not  entitled  to  recover,  then  a  verdict  to  be  ea» 
tered  for  the  defendants. 
Smith  was  to  have  argued  for  the  plaintiff,  but  JtCngay  for 
the  defendants  declined  arguing  the  case. 

The  Court  being  of  opinion  that  it  came  within  %he  prfnci- 
pie  of  the  case  of  Grove  and  Dubois  (a).     And 

Lord  Mansfield,  Ch.  J.  said,  The  rule  had  always  been, 
that  if  a  man  has  actually  paid  what  the  law  would  not  have 
compelled  him  to  pay,  but  what  in  equity  and  conscience  he 
ought,  he  cannot  recover  it  back  again  in  an  action  for  money 

had 
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kid  aod  fc<ei9re4«    So  where  a  mtn  kis  paid  a  debt^  whkb    1786. 
«DU^  othersriBe  have  been  barred  by  the  statute  ol  Hmita^  ^^— y-^ 
tioBS ;  or  a  debt  contracted  during  his  in£incf ,  which  in  jus-      Bta* 
tioebeouglit  to  duoharge^  though  the  law  would  not  have  ^  ^ 

inmpclled  the  payment,  yet  the  money  being  paid,  it  will  not 
oblige  the  payee  to  refund  it.  But  where  money  is  paid  un» 
dara  mxsiAke,  which  there  was  no  ground  to  claim  in  con« 
vaeoce,  the  party  may  recover  it  back  again  by  this  kind  of 
astion. 

Judgment  for  the  plaintiff. 


BABXXB  snd  Anqther  Executors,  Sc.  of  PYOl  T  agaimt  ^,!^%\. 


EBT  on  bond  in  the  penalty  of  400/.  by  the  executors  of  a  bond  wii& 
the  obli^^  ag^iinst  the  obligor.  condition 

After  ciiayin|[  oyer  of  the  bond,  and  of  the  condition,  ('^-'Il^\te^l^ 


p 

A ,  ,  _^  ^^^^^ 

citiog  that  £•  fiyatt  had  taken  and  employed  JonaHtan  Hamp^  faicht uUy 
Im  as  a  servant^  and  in  the  nature  of  a  eltrk  ta  him  the  mi<hnd  acconn 
E»Pyoitt  and  likewbe  as  his  book-keeper  and  accomptant,  ^' '  ^l '"^^ 
sod ia  such  Qther  business  as  the  said  £•  Pt/ott  should  think  (it "^enbUm 
titeoipfevhim  about.)  which  declared  that  if  the  said  y.  Namp*  and  his^xtc^ 
Ion  diouki  and  did  from  time  to  time  make  and  give  unto  the  «^«*  ^^ 
Mid  JC.  PyM^  his  enecutora  and  administrators,  a  just  and  ^[{'"^itil.^^ 
IBiia  acoount  in  writing,  and  discharge  himself  of,  for,  and  bie'^mo* 
ffmm^  aad  likewise  pav  and  deliver  unto  the  said  E.  Pyott^  ney  received 
kiaevcutocs  or  adiminisirators,  allsuch  sum  or  sums  of  mo-  ^f  *^^  ^'^'k 
9ey,  bills,,  notesv  goodp,  efhct«,and  things  whatsoever,  and  of  J^^'^  ^^^^ 
what  natune. soever,  which  he  the  said  y.  Hampton  should  rxrcitf or/ of 
fiiiMS.tisoe  to  time  receive  or  discharge,  or  which  should  come  >uch  obligee^ 
hiao  his  hands,  charge^  or  custody,  of  or  belonging  to  the  JJ^^'^he'bu'. 
said  J^.  Pyolt^  his  executors,  or  administrators,  or  to  any  other  gjness  and* 
persQBi  qgp  persons,  wherewith  he  or  they  should  or  might  be  retain  him 
dnrgod  or  chargeable,  or  otherwise  in  any  other  way  or  man-  '"|^«  ■*"*«- 
ncr  howaoever ;  or  if  the  said  J.  Hampton^  his  executors,  q^  ^^*^"**"'* 
(MoMnistratorSfdidand  diould  make  and  give,  or  cause  to  be 
IpsfpUy  ujtto  the  said  £.  PyoU^  his  executors,  administrators, 
or  assigns^  ^11  satisfaction  and  recompence,  in  lawful  money 
gf.  ffireid  Bfiiain^  f>f  and  for  all  such  monies,  bills,  notes, 
gmdfv  eAeeta,  and  things  whati»oever,  of  or  belonging  to  the 

'  '*E.  /^tt,.bia.«»ecptors,  or  s.dminiscrators,  or  any  other 
i  or  persons,  wherewith  he  or  they  might  be  charged  or 

charg^ble 
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1786«     chargeable  as  aforesaid,  which  upon  making  up  an^  accouoC 

v.«'^r<«^    or  accounts,  or  otherwise,  at  any  time  or  times  should  appear 

Bajikce    to  have  been  received  or  discharged  by,  or  come  to  the  htmds^ 

agaimt    charge,  or  custody  of  the  said  J.  Hampton^  and  which  be 

AA&EE.  gi^^^i^  ^Qj  ^jyly  account  for,  pay,  deliver  or  discharge  hioiielf 

from,  to  the  said  E.  Pyott^  his  executors,  administratort,  or 

assigns,  as  aforesaid ;  or  which  should  be  found,  confessed,  or 

proved  to  be  embezzled,  mispent,  or  otherwise  made  away 

with,  or  unjusdy  detained  by  the  said  J.  Hampton^  or  by  aay 

other  person  or  persons,  by  or  through  his  means,  privity,  or 

procurement,  (saving  all  accidental  losses  by  casual  fire  of 

robbery,  in  the  conveyance  of  the  said  monies,  bills,  notes, 

goods,  eflects,  or  other  things,  as  aforesaid,)  the  bond  should 

be  void.     The  defendant  pleaded  performance  of  the  bond. 

particularly* 

Replication-— That  the  said  £•  Pyott^  in  his  life-tiro^  to 
wit,  on  the  8th  of  May  1780,  duly  made  his  last  will  and 
Testament  in  writing,  and  thereby  devised  and  bequeathed  to 
the  said  plamtiffs,  iheir  heirs,  executors,  administrators  9kvA 
assigns^  divers  real  estates  of  him  the  said  £.  Pyott^  and  also 
the  residue  of  his  personal  estate,  after  and  subject  to  the  pay* 
ment  of  certain  legacies  and  charges  in  the  said  will  mentioB* 
ed,  upon  trust,  (amongst  other  things)  that  they  should  caiw. 
ry  on  the  coal  and  culm  trade,  and  the  dealings  in  salt,  and- 
idl  other  the  trades  and  businesses  in  which  the  said  testator 
was  then  concerned,  or  such  parts  or  branches  thereof,  ot- 
such  other  trades  or  businesses,  as  might  appear  to  them  bo*« 
neficial  and  advantageous  to  the  family  of  the  said  £•  Pyoit^ 
and  upon  such  other  trusts  as  in  the  said  will  are  mentiOBod 
and  expressed.     1  hat  the  said  £*  Pyott  afterwards,  to  wh, 
on  the  ist  day  of  November  1782,  died.     That  the  said  plaii»»* 
tiHs  afterwards,  to  wit,  on  &fc.  duly  proved  the  said  wiU, 
and  took  upon  themselves  the  burthen  of  the  execution  of  the 
same  ;  and  that  they,  in  pursuance  of  the  said  will,  contiaiL.. 
allv ,  from  the  death  of  the  said  £.  Fyott^  had  carried  on  the- 
\ trades,  dealings  and  businesses,   in  the  said  will  mentioned* 
That  the  said  J.  Hampton^  at  the  time  of  the  making  of  tfae. 
'  said  writing  obligatory,  and  continually  from  thence  until,  aod- 
at  the  time  of  the  death  of  the  said  E,  Pyott^  was  employed- 
by  the  said  E.  Pyott  as  a  servant,  and  in  the  nature  of  a  cltft:b, 
to  him  the  said  E.  Pyott^  and  as  his  bock-keeper  and  accomptiM 
ant,  and  in  such  ether  business  as  the  said  £•  Pyot$^  thought  fit- 
^  to  employ  him  about:  and  that  the  said   7.  Hamfiiof^  upon- 

the  death  of  the  said  £.  Pyott^  and  from  that  time  until^aod. 
upon,  and  after,  tins  31st  of  jfuly  1784,  coniiiiaed  in  the  tfcr«. 

^  i .  I    "     wee; 
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▼ke  9f  the  said  plaintiffs,  as  executors,  and  during  all  that  1786. 
time  was  employed  by  them  as  a  servant  and  in  the  nature  of  ^^-v-^ 
a  clerk^  and  as  their  book-keeper  and  accomptant  in  the  said  Bafkir 
trades,  dealings,  and  businesses,  so  carried  on  by  them,  in  ''soim 
pursuance  of  the  said  will,  and  in  such  other  business  as  the  ^***** 
plaintiffs  thought  fit  to  employ  him  about,  concerning  the 
said  trades,  dealings  and  businesses ;  and  was  not  from  the 
time  of  the  making  of  the  said  writing  obligatory,  until  after 
the  said  31st  July^  and  after  the  breach  of  the  said  condition 
of  the  said  writing  obligatory  thereinafter  mentioned,  ever 
dismissed  or  discharged  Irom  his  said  service  and  employment. 
That  after  the  death  of  the  said  £.  PifOtt^  and  whilst  the  said 
Jm  Hampton  so  continued  in  the  said  service  and  employment 
of  the  said  plaintiffs  as  aforesaid,  to  wit,  on  &fc.  the  sum  of 
503/.  8«.  ^  of  and  belonging  to  the  said  plaintiffs,  as  exe- 
tutors,  being  the  balance  of  an  account  thetl  and  there  stated 
and  settled  between  the  said  plaintiffs  as  executors,  and  the 
said  y*  Hamptofij  of  and  concerning  divers  sums  of  money  of 
and  belonging  to  the  said  plaintiff!*,  as  executors  ras  aforesaid, 
before  that^time  received  by  the  said  y.  Hampton^  as  such  ser- 
vant to  them  as  aforesaid,  for  their  use,  had  come  into  and 
waa  then  in  the  charge  of  the  said  y.  Hampton  as  such  servant 
of  the  said  plaintiffs  as  aforesaid  ;  which  said  sum  of  money, 
die  said  J.  Hampt§n  afterwards,  on  &'c.  at  ^c.  was  requested 
by  the  said  plaintiffs  to  pay  to  them ;  yet,  that  the  said  y. 
Hampton  did  not,  when  he  was  so  requested,  pay  or  deliver  to 
die  aaki  plaintiffs,  as  executors,  the  said  sum,  EsPc.  or  make 
My  aatisfaction,  &?c.  but  neglected  and  refused,  £sfc. 

Rejoinder — ^That,  after  the  death  of  the  said  £•  Pyott^  and 
after  the  said  plaintiffs  had  proved  the  said  will,  and  taken  up- 
on themselves  the  burthen  of  the  execution  of  the  same,  to 
wit,  on  the  20th  of  April  1784,  the  said  J.  Hampton  and  the 
said  plaintiffs  accounted  together,  and  came  to  a  jnst  and  true 
accoant  tn  writing  of  all  and  every  sum  and  sums  of  money, 
which  the  said  J.  Hampton  had  theretofore  received  or  dis* 
charged,  or  which  had  come  into  his  hands,  charge,  or  cus. 
tody,  of  or  belonging  to  the  said  E.  Pyott^  or  his  said  execu- 
tors^ or  to  any  other  person  or  persons,  wherewith  he  or  they 
could  or  might  be  charged  or  chargeable,  or  otherwise,  in  any 
other  way  or  manner :  and  upon  such  account  the  said  j. 
Hampton  was  then  and  there  found  to  be  in  arrear  to  the  said 
plaintiffs,  as  executors  as  aforesaid,  in  the  sum  of  322/.  and 
one  half-penny,  and  no  more  f  which  said  sum  of  322/.  and 
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I  r^     ppH^  Ii9i}€rprfip7,  tbff  9»i4  jff  ff^mptt^  thw  iind  there  pai^  nd 

f-'v^r^   0i8^iMrgfB4  «p  Ui^  nnv)  pl^kitiflb^    Xbntaft/N^tb^iltaibofihc 

Pf »KM   Mii4  ^,  ^9^»  aivA  9f(/9r  the  a^id  piaifttiSi  hud  piDv«d  tJi^Mid 

Wtf^     nqll,  imm)  lAkm  v^NQtn  ^h^mstlvef  the  lMird«en  of  tW  uquftdoo 

fAfW^  9f  |tb§  i^viiB^  tq  vU»  o»  thii  34  of  Jplecemker  1782  n  nnn^ifmr- 

iliritl  TM4Mr  t«MV^  h€t¥^firu  the  mfd  pi(untiffV  arui  the  tm/t  J^ 

t(fi  Of  ^A^/r  S0rrgnf,y  in  ike  nature  of  a  ckrk^  «nd  ad>  ^btm 
(Kx>krk;jBepev  9n4  ^ccomptaiit  in  the  said  trades  and  hiiaio«ii 
^y  tbein  intended  tQ  be  carried  on^in  pimuance  of  the  said  vil, 
4Uid  the  trusts  repcised  In  then) :  iti^that  be  should  UAewismk^ 
^nd  8^U  tk€  different  commodities  to  be  bought  and  sold  io  the 
laid  trades  and  businesi,  and  pay  the  sermon^  in  the  Jtmd intdei 
^d  btisincss,  their  respective  xoages^  and  which  befi»r«  that 
time  the  said  J.  Hampton  had  not  been  accustomed  taehy^and 
that  they  should  pay  to  the  said  y,  Hampton  e  greater  mkmy 
by  the  year,  than  the  said  £•  Pyott  in  his  UCe-ttoie  bad  paidta 
the  said  J.  Hampton^  tp  ^\\^  20/.  a  year  naore  than  tb^  aaid 
E.  PyoH  had  in  his  iLfe^^time  paid  to  the  said  y.  HmmplVH 
That>  in  pursuance  of  siurh  new  agreement,  the  said  7.  Hemp" 
tPfi  was  employed  as  aforesaid  by  the  said  plaintin,  bttbi 
faid  trade  and  business  by  then  carried  on,  in-pDrmianoe/af  iba 
faid  will  and  the  tru9ts  reposed  in  them,  until,  at,  and  after 
the  said  y.  H/impton\  re^ceipt  of  the  sum  of  502A  Ss.  fji/i/wiiil 
not  othi^rwise ;  Jind  thfxt  the  said  sum  of  SQQt.  ^s.  BtL  mAm 
ceplicauon  miention/t^d,  was  money  which  accrued  to  $hemU 
plaintiffs  qfier  the  death  of  the  said  E.  Pyotty  in  their  aaid 
trades  and  business  by  thrm  carried  on  in  pursuance  id-  dtt 
aaid  will,  ^Ti^\  ol  the  trusts  reposed  in  them,  and  reaebs^hi 
the  said  J*  Ha/npton^  cfter  the  seHiement  of  the  said  mccssM 
with  the  j^aid plaintiffs  as  epfecutors,  by  virtue  and  in  pummncm 
of  the  said  emph\fment  of  the  said  J.  Hampton^  under'  tk^sfiiit 
netv  agreement  with  the  said  plaintiffs.  i 

Tp  this  rejoinder  there  was  a  general  depurrer,  afid.|oiil 
der  jn.denxurreiv, 

Chtmbre^  in  support  of  ths  demurrer,  cooteaded,  liu^ 
rejoinder  neither  denied,  nor  confessed  and  avoided^  ^ 
plicatipn  ;  nt^ither  did  it  contain  any  matter  which  bamdlhi 
plainMif 'a  action. 

It  appears  by  the  condition  of  the  bond,  thafe  the  eWt.^ 
not  retained  for  any  particular'  service,  but  to  be  ompl«y«d'f< 
neifaily  in  any  kind  ol  husi;iess  which  the  testator  onosaiaft 
thatttb.«Lauratic;s  were  not.onlvresponaiUe  foraU  mms^y  wkisi 
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tiie  clerk  migfal  rfcceif  e  dhrmg  die  Itfe^ime  «>f  the  t^statOr4  but     If  8<. 
tlso  iktr  hh  (katlii    The  replicattoa  chat^j^es  that  th«  derk   ^y-^ 
was  not  discharged  till  after  a  breach  of  the  condition :  and  the    Ba^  kiI 
breach  stated  is  in  not  accounting  for  trust-money  to  the  ex-  J"^^^ , 
^cators^  whkh  dearly  falls  Within  the  letter  of  the  condition 
of  the  boiid,  #hich  wad  ^iven  for  the  purpose  of  securing  all 
money,  &fc*  of  or  belonging  to  the  testator,  or  his  executors^ 
And  there  ts nothing  alleged  in  thesb  pleadings  lorestraib  this  in 
bdM«f  eMStV-ticlifOtt.  In  all  i\\t  case*  of  d  ditnilar  mature,  which 
mkvebe^n  litigated,  the  Ihclination  of  the. Court  has  been  tO 
extend  rather  thaA  to  narrow  the  construction.     In  Barclaaf  v* 
imm  («})  the  eJervke  was  ill  some  degree  changed,  for  there 

a  partnet* 

(«)  J.  Barclay  aiid  Others  ^hut  Lucav,  Micbadm<a,  ^  Geo,  3.  ^.  R. 

This  was  an  aciion  6t  debt  on  bond.  The  deff^ant,  afier  craving  oytt  of 
tliecondttidn  of  ttie  bond,  (reciting  that  the piaintif*^  at  the  recommei  dation  o£ 
i^'Mi^^H^hMdag'ttU  to  Hike  one  l^hilip  Jones  into  tbei>  service  and  employ  a»  « 
f&riin  their  shop  and  eouttting-bouse,  af.d  the  oWignrs  had  agreed  to  )>econie  sect!* 
iitf  for  his  fidelitvt  as  far  as  SOOi.  each,)  which  decilired  that  if  the  said  J*,  yenee 
Aoiikl  faithfully  account  for  and  pay  to  the  plaintitls  all  sums  of  ihoney  he  £ould 
It  any  tilihe  xtb.'\\ty  ife  in  the  tervlte  6f  the  plaintiffs,  at.d  did  not  embetzle,  b^e. 
tiieii  the  condition  to  be  void ;  Pieaded,  1st,  Non  eet/kdum.  ^ly,  Vhat  froili  the 
date  of  the  bond,  TSdFe/ftu^y  1779,  till  the  34rh  of  yune  I7to,  tl.e  plaintiff's  car- 
m  <ki\tie  huatiefss  of  bankers,  as  co-pa^ners,  in  their  own  itames  only.  TlMit 
theilrVice  I'ht^fided  to  be  p^tformed  by  the  condition  was  to  the  plaintiffs,  in  the 
tv^e  cC  haukfcts,  Kb  coftried  on  by  the  plaintiflfs  only,  and  not  in  parrntrshib 
#ittiiny  other  person.    That  on  the  54th  of  yutie  the  plaintiffs  rixeived  into 

tenieM1lp  Iid6trt  Bhrday.  •  That  P.  yanh  then  qiiitted  the  service  of  the  plain. 
'}  and  ag^ia,  on  the  24th  ^tme  1780,  entered  into  the  service  of  the  phuntiffs 
Ifnl  Mtn  Barclay,  Tiiat  P  'joiiet  during  all  the  thne  he  remained  in  the  ser- 
tic^  of  the  piaintiffll  alohe,  well  and  faithfolly  accounted,  iSfc.  3ri1y,  That  P, 
3tflle»  ^iuered  into  the  service  of  the  plaintiiFs  on  \)nk  tSd  Fehmary  1779,  conti. 
*iM  M  the  itiinit  till  the  24ch  of  yune  1780,  and  then  quitted  the  service  of  the 
j^bSritHls,  'ai>d  during  that  service  accouvited,  ^c. 

ftbUHiiffe  repUed  to  the  3d  plea  (protesting  against  th«  Intention  of  serving  the 
^aJntiCs  »niy )  that  the  service  was  meant  and  intei^ded  to  be  performed  to  them 
lii  the  biisiti<!ss  so  tH^n  caH-ied  on  by  them  during  all  the  time  they  should  coo. 
tifkue  in  th^  iaiMe  business,  abd  the  said  P,  yonet  should  fcmitinoe  to  serve  there. 
h.  'rtat  on  the  24th  yune  1780,  they  admitted  the  said  H.  Barclay  into  part- 
nership in  kheif  said  trade,  and  ni  the  same  house  wherein  they  exercised  it  at  the 
time  ot  makmg  the  said  writing  obligatory,  who  by  such  admission  became  pos- 
ieiM  and  entitled  to  1-4  share  of  the  said  trade,  and  hath  so  continued.  That 
te  ttie  23d  Feb*u§ry  the  said  P*  yonet  entered,  iS^e*  and  continued  in  the  service 
of  Uic  plaintiffs  till  the  16th  February  1781,  and  wSis  not  during  all  that  iime  dia* 
cliai'ged. 

Fhe  ripttcation  then  assigtied  the  breach,  that  after  the  said  partnership,  and 
^\Me  P,  yonet  so  continued  iu  theit  said  service,  to  wit,  on  1 6th  of  February 
yftl,  he  received  in  his  said  office  ar.d  employment  of  one  Afar/  G'oves,  the 
siim  of  20/.  \te»  three.fdurths  of  which,  to  wit,  15/.  12«.  was  received  by  him 
on  account  of  the  ptabtiffs ;  which  ivaa  the  said  P.  yonee  was  afierwanis  re- 
quested to  pay,  t^c. 

The  plamlifft  r^ied  to  the  third  plea,  that  P.  yonet  did  not  quit  the  service 
i^  the  plaintiff^  from  23d  February  1779,  tiU  16th  February  1781 ;  Mid  then  m^ 
Bgoed  a  umilar  breadh^ 
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1786.  a  partQC^r  had  been  tnktn  in  after  the  bond  was  given ;  and 

^""y^^  notwithstanding  the  service  was  to  be  performed  to  different 

BARKBft  roasters 
agaitut 

ARKKu,  R^oiruier  to  the  1st  replication,  (protesting  that  the  service  was  not  intended 
to  be  performed  as  in  the  replication  mentioned— protesting  also  that  the  plaiiw 
tiffs  did  not  take  the  said  R.  Barclay  into  partnership  in  their  said  trade*  and  m 
the  same  house,  \:fe.J  that  after  the  said  partnership  all  the  monies  received  by 
the  said  P,  Joaet  in  his  said  office,  l^c.  were  received  by  him  on  the  joint  account 
of  the  plaintiffs  and  R,  Barclay ,  as  co-partners — traversing  the  receipt  of  $-4  of 
the  money  in  the  replication  mentioned  by  P  Jontt^  on  account  of  the  plain tiiVik 

R^wndtr  to  the  2d  replication,  that  the  said  P.  Jonet  quitted  the  service  of  the 
plaJitiis  in  manner  and  form,  li^c  on  which  issue  was  joined 

The pUintifft  tur^rejoined  to  the  1st  rejoinder,  that  the  sa  d  P.  Jone^  did  recdve 
the  said  3-4  of  the  said  sum  of  money  on  account  of  the  said  plaintiffs;  on  which 
issiie  was  joined. 

This  cause  was  tried  at  the  sittings  after  last  trinity  Term,  at  GuildbaU,  b^ 
Ibre  Lord  MantJUld,  when  a  verdict  vtras  found  for  the  plaintifia, — dunages  1#. 
-»a)sts40«  subject  to  the  opinion  of  the  court  on  the  following  case : 

That  the  bond  abated  in  the  declaration  is  the  deed  of  the  defendant.  ^  That 
on  the  24th  of  June  1780,  Rohert  Bs'clay  was  taken  into  pariner&hip  with  the 
plaintiffs.  That  on  the  16th  of  Fe&ruaty  1781,  Philip  7a»«»  the  clerk  mentioned 
in  the  condition  cf  the  bond*  recetved  oi  Mark  Gtt99ct  20/.  16f .  on  account  of  tlie 
new  partnership,  and  has  not  paid  it  over  to  the  plaintiffs. 

I'he  question  for  the  opinion  of  the  court  ia,  whether  the  defendant  is  liable  t» 
the  plaintiffs  in  this  action  ?  •- 

Coambte  for  the  plaintiffs. 

Ttie  real  question  is,  whether  the  defendaitf  is  discharged  from  the  obligatWv 
of  this  bond,  as  to  the  embezzlement  of  the  plaintiffs'  share  of  the  money  which 
belongs  to  them  jointly  with  i?.  Barclay^  by  their  having  taken  in  a  new  partner* 
But  tnat  circumstance  cannot  vary  the  obltgation,  because  this  bond  was  given  to 
secure  the  fdetiiy  of  the  clerk  to  the  plaintiff**  banking  house,  rather  than  ta  the 
plMtntifft  in  their  individual  capacity.  This  question  wmild  never  have  arisen.  Had 
It  not  been  for  the  case  of  IVright  v.  Rutsel,  3  mis.  532  2  Blac  Rep.  934.  But 
that  case  difiers  from  this  in  two  very  material  circumstances :  there  nothing 
turned  on  the  intention  of  the  patiies,  which  is  denied  In  this  case  by  prote8t«f 
tion ;  and  the  breach  in  that  case  was  assigned  in  defrauding  the  partnership£«» 
nerally  ;  here,  it  is  only  for  that  proportion  of  the  sum  which  really  belonged  %m 
the  plaintiffs.  In  cases  like  the  present,  the  intention  of  the  parties  is  to  be  at* 
tended  tO;  and  this  bond  was  indisputably  given  as  an  indemnity  to  the  plaintiffi 
in  their  business,  ^he  case  of  Arlington  v.  Merrick,  2  Sound.  412.  cited  in  Wri^ir, 
Rustelf  d 'cs  not  apply  »  for  the  security  in  thai  case  was  expressly  given  only  for 
six  months,  and  the  court  would  not  extend  it.  The  case  in  All.  10-  is  liable  to 
the  same  objection.  If  a  contrary  ccsmiction  were  to  prevail,  and  battklng* 
hcuses  were  obliged  to  take  fresh  securities  from  every  clerk,  upon  every  chan|ne 
of  partners,  it  would  be  productive  of  infinite  inconvenience.  An  embezzlemeiit 
of  the  plaintiffs'  share  of  the  20/.  16f.  by  the  clerk,  is  sufficiently  stated  to  the 
court ;  for,  it  is  found*  that  he  received  the  v?ho/e  nntt  and  has  not  paid  it  oyer. 

Ba/d<win,  for  the  defendant,  contended  that  there  was  no  material  dHference 
between  this  case  and  that  of  fVtight  v>  Rwteff  and  there  the  court  would  not 
extend  the  words  of  the  convliiion.  The  service  m  the  contemplaticni  of  the 
parties  was  to  be  performed  to  the  plaintiffs  only,  and  was  not  meant  to  be  ex* 
tended  to  others.  The  inconvenience  would  be  grta',  if  upon  an  extension  of 
trade,  the  securities  should  be  still  liable ;  while  the  inconvenience  to  the  other 
party  would  be  trifling,  because  they  would  cnl)  be  obliged  to  send  to  their  suretiea 
upon  the  change  of  partners.    Besides,  in  the  present  case,  it  does  not  appear 
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masters  thim  those  originally  named  in  the  bond ;  by  the  cir-    1786; 
cumstance  of  one  of  the  partners  quitting  the  business,  and    ^— ¥-■ ^ 

another     Barker 
agahut 

to  be  an  embezzleroeat  of  the  aqMimte  effects  of  the  plaintiffs ;  and»  this  beiqg  a     *<*'^*a^ 
joint  injory  to  the  plaintiffs  siid  the  other  partner,  the  action  cannot  be  severed. 

Cbamire  in  reply.  The  cases  which  have  already  been  determined  on  ihe  sub- 
ject, prove  that  the  strict  letter  of  the  condition  has  not  always  been  attended  to 
and  the  court  has  ever  had  recoorse  to  the  recital  from  which  the  intention  of  the 
puties  is  to  be  collected.  The  injury  of  which  the  plaintiffb  complain  is  not  a 
joint  injury  with  the  former  partner ;  but  the  complaint  which  the  plaintiff^ 
have  made  on  this  record  is  only  respecting  the  embezzlement  of  the  plaintiffs* 
property  t  and  this  the  Jury  have  found.  ^ 

llord  MANsribLB,  Ch.  J. 

The  question  in  this  case  turns  upon  the  inten^on  of  the  parties  at  the  time  of 
entering  into  the  contract.  la  questions  upon  intention  .we  must  look  to  the  sub* 
ject  matter  of  the  contract.  It  is  notorious  that  there  are  many  banking-houses 
in  the  city  which  continue  for  generations.  This  can  only  be  done  by  a  constant 
SQCcesaion  of  partners :  and  even  if  i-  ey  should  not  bear  the  same  name  with  ihe 
first  proprietors,  yet  still  the  bowe  frequently  continues  under  the  original  Hrm. 
To  carry  on  this  business  it  is  necessary  to  have  a  great  number  of  clerks,  whose 
eftoe  is  extremely  beneficial ;  for  besklesthe  present  fees  and  emolument 8«  they 
ate  frequently  taken  into  partnership  in  process  of  time.  But  it  is  uf  the  utmost 
oooaeqoence  to  these  houses  that  the  clerks  should  behave  honestly  ;  and  there- 
fisve  a  security  is  taken  for  their  fidelity.  The  ctrcumstance  of  taking  in  a  tiew 
partner  makes  no  difference,  either  as  to  the  quantity  of  the  business,  or  the  ex« 
tent  of  the  engagement.  He  continues  to  carry  on  the  business  of  the  plaintiffs  ; 
aad  this  contract  is  co-eztensive  with  his  continuance  iu  the  house.  This  is  a 
immrity  to  the  baute  of  the  plaintiffs,  and  no  change  of  partners  will  discharge  the 
^kX^gx.  Thinking  as  I  do  upon  the  subject,  I  am  very  glad  to  find  that  there  is 
a  material  distinction  between  this  case,  and  that  in  the  Common  I'leas.  The 
defendant  has  objected,  thaf  the  present  action  is  improperly  brought :  but  t  think, 
that  the  plaintiffs  are  entitled  to  the  whole  sum  embezzled,  and  if  so,  they  are 
deaily  entitled  to  less.  I  am  therefore  of  opinion*  from  the  manifest  intention  of 
the  parties,  and  from  the  clerk*s  continuing  in  the  business  notwithstanding  one 
eCtbe  partners  has  been  changed,  that  the  plaintift  are  entitled  to  recover. 

WiLtU,  J.  The  intention  of  th^  parties  onght  to  govern  the  court  in  mak. 
tng  their  decision ;  in  order  to  discover  which,  we  roust  look  at  the  recital  of 
the  condition  of  the  bond .  Now  this  recital  is  very  material,  for  it  states  that  the 
•enrice  is  to  be  performed  in  tbc  9bop  and  ccmnting^houM  and  not  to  the  plaititifft. 
The  partners  in  a  banking-house  are  perpetually  changing ;  and  where  a  number 
of  clerks  are  employed,  the  inconvenience  of  demanding  fresh  securities  from 
each,  upon  every  such  change  wouki  be  enormous.  The  introduction  of  a  new 
partner  does  not  increase  the  risk  to  the  sureties  {  for  a  bond  of  this  kind  is  an 
owlertakirig  for  the  clerk's  honesty. 

I  cannot  jay  that  1  accede  to  the  doctrine  laid  down  by  the  Court  of  Commoit 
Pleasyin  the  case  of  Wright  v.  UttsseUt  to  the  extent  to  whkh  it  is  there  carried  t 
bat  at  present  it  is  sufficient  to  say  that  this  case  differs  from  that. 

In  the  case  in  3  Sound,  the  lecital  of  the  condition  shewed  that  the  engagement 
was  limited  to  six  months ;  and  the  eoitft  would  not  extend  it.  And  the  case  in 
Mi*  10.  was  governed  by  the  same  principle. 

(a)  BvLLER,  J.    The  defendant  has  rested  hiacate  upon  tWo  grounds. 

Istt  On  the  authority  of  the  case  of  fVr^bi  v.  Ru$mU. 

%ifyf  On  the  form  of  these  pleadings. 

As  to  the  first.  This  ease  is  distinguishable  horn  that  in  the  Common  Pleat ; 
j^iere^  the  breach  assigssil,  was  for  embeazling  the  WMe  partnership  money  i 

and 

(a)  AMwrtt^  Justice,  wasm  thacoMR  ^Xkamnjt  M  one  of  th«  lo^  CMA* 
aiitskmefs  of  the  Great  Scil. 

V»i»I  Q<| 
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If  86«    another  being  takoi  in  his  room  :  yet  it  waa  detertnined  i 
V»y    ^    th^  sureties  were  answerable  for  the  honesty  of  the  cleirk,  as 
BAAKift    well  after  a  change  of  partners  as  before.     And  in  the  present 

againft  case,  the  bond  was  given  to  secure  the  fidelity  of  the  clerk  to 
***'  the  executors  as  well  as  to  the  testatt>r.  ft  wonW  be  wperadd* 
itig  other  words  to  the  condition,  to  confine  it  to  the  money 
which  belonged  to  the  testator,  and  which  might  be  intercept* 
ed  by  the  clerk  before  it  came  into  the  hands  of  the  esecotor^ 
The  rejoinder  states  a  new  agreement,  by  which  the  clerk 
was  retained  to  serve  the  executors;  that  is  a  matter  which  the 
plaintiffs  could  not  traverse.  But  this  new  agreement  Hoes 
not  discharge  the  defendant  from  his  former  obligations.  And 
although  by  snch  new  contract  the  clerk  was  to  be  employed 
in  paying  the  othei*  ser^^ants,  and  buying  and  selliivg  the  dif- 
ferent commodities  in  the  several  trades,  which  he  was  not  eni« 
ployed  to  do  in  the  testatoi *s  life  rime  ;  yet  that  does  not  vary 
the  original  contract ;  because  by  the  terms  of  such  contract 
he  was  hired  to  serve  genercUiy^^nd  not  to  do  skuy  particuiar  a^ 
only.  Neither  did  the  increase  of  wages  vary  the  service  :  it 
rather  lessened  than  increased  the  responsibility  of  the  surety. 

and  I  observe,  from  the  report  of  that  case,  that  Mr.  y.  Gould  lays  much  ttre^ 
upon  the  point,  that  the  breach  asaigiyed  was  for  embezzling  the  partnerAb 
money,  whereas  it  should  have  been  for  the  plaintiffs'  money  only.  I  confess  1 
do  not  see  the  force  <^f  that  objection ;  bm  however  it  is  not  applicable  to  ihh 
case ;  for  here  the  plaintiffs  have  confined  the  breach  to  that  praportkHi  of  die 
money  which  was  actvaUy  their  property.  Mr.  Baldwin  has  said  that  the  jtvy 
have  not  Ibond  that  three-fourths  of  this  money  belonged  to  the  phuntifis,  not 
that  it  had  been  embezzled  by  the  clerk,  and  that  therefore  the  issues  were  foond 
for  the  defendant ;  and  that  if  only  one  of  them  were  found  for  him,  the  detod- 
ant  was  entitled  to  judgment.  Bat  let  us  see  how  that  stands.  In  the  first  re* 
plication  (to  the  second  plea,)  it  is  stated  that  30/.  was  received  after  the  nev 
partnership,  three*fourths  of  which,  namely,  15/.  were  the  property  of  thephdil- 
tifts ;  this  the  jury  have  found  for  htm.  In  the  3d  repticatioD,  (to  the  thinl  pica) 
U  is  alleged  that  the  clerk  received  15/.  on  account  of  the  plaintifis,  which  he  eot- 
bezzled ;  this  also  is  found  for  the  plaintiffs.  This  brings  it  to  the  constructioii  of 
the  contract,  which  must  depend  on  the  intentionof  the  parties.  What  has  hett 
said  by  my  Lord  seems  decisive,  that  his  bond  appears  on  the  hct  of  it  to  be  a  sew 
curity  to  the  house,  and  not  t(>  the  person*  of  the  plaintiffi ;  and  that  as  long  as  the 
clerk  continues  in  that  house,  the  defendant  is  liable.  Ld.  C.  J.  Dr  Grif^^eemt 
to  rely  much  on  the  takmg  in  a  new  partner  being  the  plaintiffs  own  act,  and  sayt 
that  it  determined  the  obligation.  But  I  wish  he  had  gone  iauher,  and  said  wmt 
would  have  been  the  case,  suppns  ng  there  had  been  mutual  bonds,  the  one  that 
the  plaintiff  should  continue  to  employ  the  clerk,  the  other,  that  the  derk  should 
act  honestly,  if  the  plaintiffs  had  taken  in  a  new  partner,  whether  they  woUldilOt 
still  have  been  ubHged  to  em|>lov  the  clerk  ?  If  that  would  not  have  discharged  the 
obligation  to  eiTiplny,  it  is  decisive  ;  for  both  the  obligations  must  be  equally  bind- 
ing Here  the  charge  is  not  increased  ;  the  security  ts  not  given  for  tbealftHty, 
but  tor  the  fidelity  of  the  clerk.  If  the  construction  contend^  for  were  f5  prevail, 
it  might  e(|ually  be  saM,  that  if  the  plaintiffs  trade  had  been  but  SOOl^pet  mmm 
at  th^  time  of  giving  the  bond,  they  should  not  increase  it  without  an  applicatioo 
to  tite  sureiiiLSt 
Fgf  Cur*  Let  the  postea  be  ((elhreced  to  the  plaintiffs. 
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•  V^od^  contra^  was  »toppied  by  the  Court.  1?86, 

Lord    Mansfield,  Ch.   J.     This  is    a  very  plain  case./  ^— y—^ 
The  service  in  the  contemplation  of  the  parties  was  the  ser*    Barkir 
vice  t(^  the  testator.     1  here  was  no  idea  then  of  carry  in ir  it  ^S^*^^ 
farther.     .  ^      *^*"^*- 

A  trade  is  not  transmissible :  it  is  put  an  end  to  by  the  death 
of  the  trader.  Executors  eo  nomine  do  not  usually  car^y  on 
a  trade;  if  they  do  so,  they  run  great  risk;  and  without  the 
protection  of  the  court  of  Chancery  they  would  act  very  un^ 
wisely  in  carrying  it  on. 

I  he  bond  in  question  is  relative  to  the  service  with  Pyott^ 
the  testator,  it  was  given  as  an  indemnity  that  the  clerk 
should  be  fajthjul  to  him  ;  and  should  pay  all  the  money  re- 
ceived on  his  apcount  to  him,  or  to  his  executors ;  becatia^ 
ittOQc^  might  be  in  his  hands  at  the  time  of  the  testator's 
death,  for  which  he  could  only^  account  to  the  executors.  So 
that  it  was  the  intention  of  the  parties  that  the  bond  should 
not  be  extended  beyond  the  life  of  the  testator. 

If  executors  carry  on  a  trade,  they  must  do  it  as  indivi- 
duals for  their  own  advantage.  I  remember  many  instances 
of  trade  being  carried  on  under  the  direction  of  the  court 
of  Chancery.  Bat  this  is  quite  a  new  thing,  and  it  shews 
die  materiaiitv  of  the  rejoinder.  There  is  not  only  a  new 
agreement,  but  a  greater  burthen  is  thrown  thereby  on  the 
cferk,  on  whfch  account  he  is  to  receive  greater  wages.  AU 
the  accounts  relative  to  the  transaction  in  the  life-time  of 
the  testator  were  settled.  This  is  a  new  agreement  made  by 
the  executors  personally,  and  cannot  affect  the  assets  of  the^ 
testator. 

There  is  a  material  difference  between  the  present  case, 
and  that  of  Barclay  v.  Lucas^  which  was  cited  ;  for  there,  the 
same  trade  was  carried  on  by  the  original  masters  in  the  same 
manner ;  and  the  only  difference  was  the  introduction  of  a 
new  partner. 

BuLLER,  J.  The  words  of  the  condition  of  this  bond 
nhist  be  explained  by  the  recital,  which  was  entirely  omitted 
in  the  argument.  But  the  recital  of  this  condition  is,  that 
Hampton  was  retained  as  a  servant,  and  in  the  nature  ol  a  clerk 
to  him  the  said  testator,  and  likewise  as  his  book-keeper  and 
accoroptant,  and  in  such  other  business  as  the  said  testator 
should  think  fit  to  employ  him  about ;  but  there  is  no  men. 
tion  made  of  the  executors. 

This  is  just  like  the  case  of  Arlington  v.  Merrickcy  2  Saund. 
411.    There  the  condition  of  the  boad  (after  reciting  that  the 

plaintiff 
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1 786.    plaiQtiflT  had  appointed  one  Thomas  Jeniim  to  be  deputy  {X)st» 

^*-v-^^    master  for  six  months)  was  ,that  Jenkins  should  well  and  truly 

Barker  observe,  perform,  and  execute,  all  such  orders  and  instructkma 

Pahxeh,   ^^  ^^^  ®*^^  plaintiff,  his  executors,  £9*c.  should  from  time  to 

time  give  or  send.     But  notwithstanding  the  employment  con* 

tinued  for  a  longer  period,  the  Court  held  that  the  bond  was 

only  to  continue  in  force  for  the  six  months.     So  in  this  case 

the  service  is  confined  to  the  testator.     And  though  the  derk 

was  to  account  to  the  executors,  it  was  only  for  money  be* 

longing  to  the  testator. 

i  Judgment  for  the  defendant. 


MmuUn,      WALTON  and  Others,  Assignees  of  SUTTON,  against 
yune2dtb.  SHELLEY. 

A  person  is  T  TPON  a  motion  to  set  aside  the  verdict  and  grant  a  new; 
iiotacofnpe-  \J  t^ial,  Bulier^  J.  before  whom  the  cause  was  tried  at 
^\t^^^Guiidhaii^  at  the  sittings  after  the  last  term,  reported  as  fqH- 
secaritj  lows  ; — That  this  was  an  action  upon  a  bond  eiven  by  the  de- 
which  he  fbndant  to  Sutton^  to  which  there  was  a  plea  of  non  est  factum^ 
thomrh^he  is**^^  another  of  the  statute  of  Usury.  It  was  proved  by  one 
not  interest^  witness,  for  the  defendant,  that  the  bond  was  given  in  consi« 
ed  hi  the  deration  of  delivering  up  two  promissory  notes  made  by  Mrs« 
It  (if  the  Perry ^  payable  to  Birch  or  order,  the  one  indorsed  by  Birch 
^^^'  and  Davenport  Sedlty^xhe  other  by  Birchy  Corbin^  and  Daven^ 
port  Sedley^  to  Sutton.  Davenport  Sedky  was  then  called  by; 
the  defendant,  to  prove  that  the  consideration  for  the  notes 
was  usurious.  But  his  evidence  was  objected  to  on  two 
grounds ;  Ist,  That  he  was  called  to  invalidate  a  securiQr 
which  he  had  given  ;  and  that  an  indorser  of  a  note,  indepen* 
dently  of  any  question  of  interest,  could  not  be  permitted  to 
prove  a  note  void,  which  he  himself  had  indorsed ;  2dly,  Tb«^ 
he  was  interested  in  the  question,  which  was  meant  to  be  put 
to  him  ;  for  if  the  notes  were  given  for  an  usurious  considers* 
tion,  he  would  never  be  liable  to  pay  them :  though  by  over* 
turning  the  bond,  they  might  be  set  up  again.  For  these  reac 
Bons  the  witness  was  rejected,  as  being  incompetent. 

This  motion  was  made  upon  the  ground  that  Davenport 
Sedley  was  a  competent  witness,  and  ought  to  have  been  ad- 
mitted to  prove  the  fact  of  the  usury. 

Mingay^  Baldwin^  and  Manley^  shewed  cause,  and  argued 
upon  the  two  questions  which  had  been  made  ;  1st,  Whether 

the 

(«)  Vide  posh  3  vol.  34|  36i  and  trelmoney  v.  Tbomoi^  1  if.  S/.Mip,  C  B^  3^ 
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Ae  witness  was  not  interested  in  the  question  ;  2dly,  Whe-  1786. 
dier  in  any  case  a  person  shall  be  permitted  to  invalidate  his  ^«-v--i«/ 
own  security  ?  Upon  the  first  ground  they  contended  that  Walton 
Ac  witness  was  certainly  interested  in  the  question  which  -  «^<»^* 
was  {Hit  to  him ;  for  before  the  bond  could  be  impeached,  ***"'*^' 
k  was  necessary  to  prove  that  the  notes  were  usurious  ;  but 
the  witness  being  an  indorser  of  those  notes  could  not  be 
admitted  to  give  such  evidence.  The  answer  given  to  this 
objection  at  the  trial  was,  that  Stdiey^a  name  had  been  struck 
off :  but  if  this  had  been  an  action  on  the  notes  themselves 
against  the  drawer,  and  Sedley  had  been  released,  bis  testi- 
mony could  not  have  been  received,  because  he  is  imme<» 
diately  concerned  in  answering  any  question  upon  the  vali- 
dity  of  them.  It  is  upon  this  principle  that  many  persons 
are  incapacitated  from  giving  evidence,  who  are  entirely  un* 
interested  in  the  event  of  the  came  ;  because  they  are  inter<» 
eated  in  the  fue^tion  which  is  put  to  them.  As  in  the  ease 
of  commoners,  who  are  not  allowed  to  give  evidence  in 
an  action  concerning  the  right  of  common  in  another.  So 
also  in  the  case  of  underwriters ;  they  are  never  permitted 
to  be  called  as  witnesses  in  an  action  upon  the  same  policy 
whkh  they  have  subscribed,  though  they  are  not  interested 
in  that  suit,  as  the  verdict  cannot  be  given  in  evidence  in  any 
other  action.  Neither  can  a  co-obligor  give  evidence  in  an 
action  upon  the  bond  which  he  himself  has  executed,  for  the 
same  reason. 

Sdly«  The  witness  is  called  to  invalidate  his  own  security ; 
since  the  consideration  of  the  bond  was  the  giving  up  of  the 
notes,  of  which  he  was  an  indorser ;  and  therefore  to  destroy 
the  one,  he  must  impeach  the  others.  The  courts  have  fre- 
quently laid  it  down  as  an  invariable  maxim,  that  no  man 
shall  be  suffered  to  invalidate  his  own  instrument ;  if  it  were 
otherwise,  the  consequences  would  be  very  prejudicial  to 
trade.  In  the  case  of  Abrahams  and  Bunn  (a),  where  the  bor«  ' 
rower  of  money  was  called  to  prove  an  usurious  contract  en- 
tered into  by  the  defendant,  who  was  a  pawnbroker,  though 
the  competency  of  the  witness  was  allowed  because  the  pledge 
was  returned,  yet  Lord  Mansfield  said,  ^  Had  the  defendant 
^  produced  a  security,  or  proved  the  pledge  to  be  remaining 
^  in  his  custody,  it  would  nave  been  a  different  consideration, 
^  whether  the  witness,  who  was  the  borrower  of  the  money, 
^*-  could  be  examined  to  contradict  this.^ 

In 

(<i)4Jrr.2251. 
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J  786^         In  an  acUoo  by  the  drawee  of  a  bill  of  exchange  agahist  ^m 

^^w— ^    Amwer^  the  acorptor^  who  was  inaoiventf  was  not  permitted 

WALrctr  to  give  evidence.     MicMy»  Comnvatfia). 

mganti*  j^^  ^j^^  ^^^^  ^f  Winlow  and  Daniel  (^),  which  was  an  ac- 
*  tion  of  trover  for  three  biile  of  exchange.  Lord  MansfiM 
merely  said,  that  an  indorser  might  be  a  witness  to  prove  the 
property  of  the  notes  in  A.  or  B*  as  he  wae  equally  respon- 
sibk  to  either.  In  such  cases  the  testimony  of  the  indorser 
does  not  go  to  iitvaHdate  his  own  security,  and  therefore  he 
is  admissible.  But  where  such  testimony  goes  in  discharge  of 
the  mote,  iic  is  not  a  competent  witness.  As  in  the  case  of 
Wkittenhurtf  and  others  against  Jackson  et  uxor  executrix  (c)^ 
which  was  an  action  on  a  p^omissory  note  given  by  Wheeitr 
the  testator  in  his  life-time  to  one  yohn  CoUier^  and  by  him 
Hidorsed  to  the  plaintiffs :  it  appeared  to  have  been  an  accom* 
modation-note  given  by  the  testator  to  Collier^  who  had  bought 
goods  of  the  plaintiffs,  for  which  he  was  made  debtor  in 
their  hooks  to  nearly  the  amount  of  the  note.  The  defend- 
ant proposed  calling  Collier  to  prove  that  the  note  had  bem 
satisfied  by  his  having  given  two  bills  to  the  plaintiffs  in  dio- 
charge  of  it*  The  plaintiffs  on  the  otlH'r  hand  contended  that 
the  bills  had  been  refused  by  them  in  discharge  of  the  D««e, 
but  that  they  had  received  them  in  payment  oV  the  book  debti 

I  and  they  objected  to  Ctf/Zrer's  tesiimony  being  received  as  io- 

dorser  of  the  note.  Bttlier^J.  refused  to  admit  him  opoo 
two  grounds,  1st,  That  he  was  interested  in  proving  the  nola 
paid,  for  he  thereby  got  rid  of  it :  and  as  to  his  being  liable 
for  the  book  debt,  that  was  a  different  transaction*  9dlv, 
That  he  was  called  to  invalidate  his  own  security ;  for  though 
hia  evidence  did  not  tend  to  impeach  the  validiqr  of  the  note, 
yet  it  tended  to  take  away  the  remedy  upon  it  by  shewing  k 
discharged. 

It  was  not  till  after  Lord  Ch.  J.  Lee^s  time  that  the  party 
whd  was  interested  in  a  note,  rould  give  evidence  coiicemhig 
it  in  a  criminal  prosecution  for  forgery,  perjury,  or  ustiry^ 
where  the  note  was  the  foundation  of  it.     2  Stra.  ICHS^  li04| 

Bearcroft  and  Bnver^  centra*  The  tendency  of  this  conrt, 
6f  hire  years,  has  rather  been  to  confine  than  to  increase  olyjeoi 
tiona  to  the  coropiftenoy  of  witnesses.  In  order  to  judge  of 
the  adroiasibili'ty  of  a  wknesa,  several  circumiktanres  are  n«c«s. 
sary  to  be  understood.  1st,  What  the  issue  is  between  the 
parties.    2dly,  What  circumstances  have  already  been  proved 

in 
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Ml  die  ^muflc    dctty,  What  the  witMesft  is  ealled  to  "ptovt ;  ami     ITM. 
then  It  is  to  be  ccmsidered,  whether  there  is  any  9iibftta«itiiil   V..-y — ' 
gromid  for  the  rejeccioii  of  hia  testimony.     The  issue  between  W a  Lt^ 
the  pnrttes  in  this  case  was,  whether  the  bond  had  been  given  •g^^**^- 
bjr  the  defendant  for  an  usuriotiB  consideration.     It  had  been 
already  proved  by  smother  witness  in  the  cause^  that  th^ 
consideration  for  executing  this  bond  was  the  giving  up  of 
the   two   notes,   which  were  at   the  trial   avowedly  in  the 
hands  of  the  defendant ;  having  been  restored  to  him  at  the 
time  that  the  bond  was  taken.     Sedley^  the  witness,  was  called 
to  prove  the  consideration  of  these  no^s  usurious  in  order 
to  invalidate  the  bond.     U«  was  objected  to  as  being  an^n* 
dorser^  and  thereby  coming  to  set  aside  his  own  security* 
But  when  the  peculiar  circumstances  of   this  case  appear, 
the  Court  will  see  that  he  coidd  have  no  possit)le   interest  in' 
setting  aside  the   bond;  for-if  he  were  interested  at  all  in 
giving  his  evidence,  it  was  rather  ^against  proving  the  fact 
for  which  he  was  called  ;  for  so  long  as  the  bond  subsisted, 
he  was  entirely  discharged  ;  therefore  it  was  his  interest  to 
support  it. 

Then,  if  there  be  no  objection  to  his  evidence  in  point  of 
interest,  the  only  consideration  is,  whether  he  shall  be  per-  . 
mitted  to  invalidate  his  own  security.    They  admitted  the 
propriety  of  the  general  nde^  that  no  person  ought  ever  to  « 

be  permitted  to  invalidate  any  instrument  or  cash  paper  tt» 
which  he  has  contfV^uted  to  give  a  currency,  by  affixing  his 
name.  But  that  rule  has  only  been  adopted  in  cases  where 
the  nction  has  been  brought  on  such  specific  note  or  bill 
•iputtst  the  person  liable.  There  the  eviilence  of  the  in*> 
doraer  could  not  be  received,  because  it  tends  to  impeach  his  , 
own  security^  But  that  principle  does  not  apply  here  ;  for 
the  notes  <^  hand  have  actually  been  given  up  :  they  are  not 
the  subject  of  dispute  in  this  action  ;  and  therefore  it  is  no 
longer  the  interest  of  the  public  to  prevent  the  indorser  from 
telling  the  truth,  as  he  himself  is  no  longer  liable  upon  them, 
and  they  have  ceased  to  be  in  circulation,  if  indeed  the  notes 
bad  remained  as  a  collateral  security,  and  had  not  been  merged 
in  the  bond,  the  case  would  have  been  different.  As  the 
witness  therefore  was  not  interested  in  the  cauae^  neither  was 
he  in  the  questhn  /  for  the  yutfftion  was  upon  the  validity  of 
the  bond.,  (to  which  he  was  not  a  party,)  and  not  on  the 
notes.  If  the  question  had  been,  v.  hethcr  these  notes  were 
the  consideration  of  the  bond,  then  the  witness  might  have 

been 
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1 7B6.    been  interested :  but  that  had  been  prcnred  by  another  witness, 
v^y^i/    In  the  case  of  Clarie  against  Shee  and  another  (a).  Lord  Afiow- 
WALTOff  ^eld  mentioned, the  case  of  Bush  and  Rawiins^  which  was  an 
against^   action  of  debt  upon  the  2  Ge9. 2.  c.  24.  against  bribery;  where 
BILLET.  ^  p^y^Q,^  ^I^Q  jj^^l  taken  the  bribery  oath  was  held  a  compe- 
tent witness  to  prove  that  he  himself  had  been  bribed.    So  in 
some  pases  a  man  is  permitted  to  impeach  his  own  security, 
as  by  pleading  usury  upon  the  recordL 
Lord  Mansfibxb,  Ch.  J. 
The  old  cases,  upon  the  competency  of  witnesses,  have 

Sne  upon  very  subtle  ground.  But  of  late  years  the  courts 
ve  endeavoured,  as  far  as  possible,  .consistent  with  those 
authorities,  to  let  the  objection  go  to  the  credit^  rather  than 
to  the  competency^  of  a  witness.  In  this  case,  it  seems  to  me 
that  the  witness  had  no  interest  in  the  present  question,  for 
either  way  he  is  dischargied.  If  the  bond  be  good,  it  puts  an 
end  to  the  notes ;  if  bad,  the  same  ground,  that  vacates  the 
bond,  vacates  the  notes ;  therefore,  in  point  of  interest^  I 
think  there  is  no  objection  to  his  competency.  But  what 
strikes  me  is  the  rule  of  law  founded  on  public  policy,  which 
I  take  to  be  this  ;  that  no  party  who  has*  signed  a  paper  or 
deed  shall  ever  be  permitted  to  give  testimony  to  invalidate 
that  instrument  which  he  hath  so  signed.  And  there  is  a 
^und  reason  for  it ;  because  every  man  who  is  a  party  to  an 
instrument  gives  a  credit  to  it.  It  is  of  consequence  to  man« 
kind  that  no  person  should  hang  out  false  colours  to  deceive 
them,  by  first  aflixing  his  signature  to  a  paper,  and  then 
afterwards  giving  testimony  to  invalidate  it.  It  is  emphatical- 
ly  right  in  the  case  of  notes  ;  for  in  consequence  of  different 
statutes,  two  very  hard  cases  have  arisen.  First,  with  respect 
to  a  gaming  note,  which,  though  in  the  possession  of  a  bona 
Jide  purchaser,  without  notice,  is  void.  It  is  similar  in  the 
case  of  usury ;  a  note  given  for  an  usurious  consideration, 
though  in  the  hands  of  a  fair  indorsee,  is  equally  void.  And 
therefore,  whenever  a  man  signs  these  instruments,  he  is  air- 
ways understood  to  say,  that,  to  his  knowledge,  there  is  n6 
leg^  objection  whatever  to  them.  The  civil  law  says,  nemo 
alligans  sttam  turpitudinem  est  audiendus.  Now  apply  this 
general  maxim  to  the  present  case,  with  the  distiction  which 
has  been  taken.  It  has  been  argued  at  the  bar  that  this  rule 
only  holds  where  the  action  is  brought  upon  the  notes  them« 
•elves,  and  therefore  not  relevant  to  this  case.     But  I  take 

the 
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the  cases  to  be  exactly  the  same.    For  the  question  on  the  va-     1786. 
lidity  of  the  bond  involves  in  it  the  validity  of  the  notes.    V.-^*^ 
The  obligee  of  this  bond  trusted  to  the  notes  ;  he  gave  them    Wauton 
up  as  a  consideration  for  the  bond  ;   he  trusted  to  the  name     **««" 
of  the  indorser,  and  that  he  knew  of  no  objection  to   the    "'^^^^^' 
notes  ;  and  yet  this  same  person  was  afterwards  x:alled  to  say 
that  they  were  given  for  an  usurious  and  illegal  considera- 
tion ;  therefore,  on  that  ground,  I  am  of  opinion  that  he  was 
an  incompetent  witness. 

WiLLES,  J.  As  to  the  incompetency  of  Sedky^s  evidence 
on  the  ground  of  intereat,  I  am  clear  that  he  had  none  ;  or  ra- 
tber,  that  he  came  to  give  evidence  contrary  to  his  interest ; 
because  by  destroying  the  bond  he  set  up  the'  notes.  But  the 
general  rule  is,  that  no  man  shall  be  permitted  to  invalidate, 
by  his  own  testimony,  an  instrument  to  which  he  is  a  party  ;  ^ 
and  there  has  been  no  case  cited  in  which  this  rule  has  been 
impeached.  There  has  indeed  been  an  instance,  where  a  man 
was  suffered  to  explain  his  own  deed*,  That  was  a  case  before 
me  at  the  last  assizes  at  Lancaster.  Two  brothers  joined  in 
an  assignment  of  a  ship  ;  and  the  question  was.  whether  one 
of  them  had  any  interest  in  the  vessel  at  the  time  of  the  as- 
•i^ment.  He  was  called  to  prove  that  he  had  none.  Hit 
evidence  was  objected  to,  on  the  gpround  that  he  ought  not  to 
be  permitted  to  contradict  his  own  deed  ;  but  I  was  of  opi« 
nion  he  was  a  competent  witness,  because  he  came  to  swear 
against  his  own  interest,  that  he  had  no  property  whatever 
in  the  vessel,  and  he  explained  it  in  this  manner ;  that  the 
person  to  whom  the  assignment  was  made  thought,  that  this 
witness  had  an  interest  in  the  vessel,  and  would  not  accept 
the  assignment  unless  he  were  joined  in  it  :  and  the  Court 
of  Common  Pleas  refused  an  application  last  term,  to  set  aside 
the  verdict,  and  agreed  with  my  direction. 

It  is  better  in  general  that  objections  of  this  kind  should  go 
to  the  credity  than  to  the  competency y  of  the  witness.  But  the 
present  question  falls  within  the  general  rule,  that  no  man 
shall  be  permitted  to  allege  his  own  turpitude  in  having  given 
credit  to  a  false  and  illegal  security. 

AsHStJRsT,  J.  The  general  rule  is,  that  where  a  man  it 
not  interested  in  the  evtrnt^  he  shall  be  a  competent  witness, 
though  he  may  have  a  bias  upon  his  mind  with  regard  to  the 
subject  matter.  As  if  a  person  bring  two  several  actions 
aj^ainst  two  defendants  for  the  same  battery ;  in  the  action 
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1786.    against  one,  the  other  may  be  a  witness,  because  he  is  not 
^ — ^ — '   interested  in  the  event.     Any  objections  to  such  testimooy 
Waltoh  should  go  to  the  credit  rather  than  to  the  competency  of  the  wit- 
ShlluTy.  ^^^^  •  therefore,  if  the  present  objection  had  rested  solely  qn 
the  question  of  interest,  I  should  have  been  of  opinion  that 
Sedley  vras  a  good  witness.     But  he  is  inadn^issible  on  ano* 
ther  ground,  that  no  man  shall  be  permitted  to  invalidate  hU 
own  act ;  and  here  he  has  been  a  party  to  the  fraud  by  affix- 
ing his  name  to  the  notes,  and  giving  them  a  sanction  i  and 
having  done  that«  be  shall  not  be  admitted  upon  any  account 
to  say  that  those  notes  were  void. 

BuLLER,  J.  Two  grounds  of  objection  have  been  taken* 
The  first  steers  clear  of  interest  in  the  event  of  the  cause  > 
and  I  have  always  understood  it  to  be  a  settled  principle^  that 
no  man  shall  be  permitted  to  invalidate  his  own  act.  A  4^^ 
tinction  ha$  been  attempted  to  be  made  between  the  present 
case,  and  an  actiiin  on  the  notes  themselves ;  but  there  is  no 
foundation  for  such  a  distinction.  For  if  an  action  be 
brought  on  a  note  against  the  drawer,  an  indorser  cannot  be 
called  as  a  witness  tor  him,  though  he  is  not  interested  in  that 
cause  ;  and  if  a  verdict  be  given  against  the  drawer,  and  sa- 
tisfaction obtained  from  him,  the  indorser  is  discharged.  In 
that  case  it  is  his  interest  to  charge  the  drawer ;  tnerefore 
there  is  no  difference  between  an  action  upon  the  notes  against 
the  drawer^  and  the  present  action  upon  the  bond.  But  the 
ground  of  objection  has  always  been,  that  no  man  shall  inva* 
lidate  his  own  security. 

As  to  the  question  of  inter est^  it  is  much  to  be  lamented 
that  there  is  such  confusion  in  the  cases.  I  have  always  been 
of  Gpipion,  that  the  best  rule  to  go  by,  was  to  consider  whe. 
ther  the  witness  was  to  derive  any  advantage  from  the  event 
of  the  cause  ;  but  many  cases  tend  strongly  to  contradict  that 
idea.  The  material  thing  to  be  considered  is,  whether  there 
is  any  distinction  between  the  interest  which  the  witness  may 
have  in  the  issuf  of  the  cause^  and  the  question  to  be  put  to 
him.  I  am  strongly  inclined  to  think,  that  the  most  solid 
ground  is,  to  confine  the  objection  to  an  interest  in  the  everU 
of  the  cause:  but  in  doing  that  we  must  overturn  many  cases. 
Ah  in  the  case  of  commoners  ;  if  the  issue  be  on  a  right  of 
common,  which  depends  on  a  custom,  pervading  the  whok^ 
manor,  the  evid<*nce  of  a  commoner  is  not  admissible,  be- 
cause, as  it  depends  upon  a  custom,  the  record  in  that  action 
would  be  evidence  in  a  subsequent  action  brought  by  that 
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ftty  witness  to  try  fhe  same  right :  therefore  there  is  a  good     I  ystf. 
reason  for  not  receiving  his  testimony  in  such  case.     But  the    s^'^'mj 
same  reason  does  not  hold  where  common  is  claimed  by  pre-  W^alton 
scriptfon  in  right  of  a  particular  estate  ;  because  it  does  not     "«.^'«*^ 
follow,  if  ^.  has  a  prescriptive  right  of  common  belonging  ^*^^"*^* 
to  his  estate,  that  B.  who  has  another  estate  in  the  sam^  ma- 
nor, must  have  the  same  right ;  neither  would  the  judgment 
forA*  be  evidence  for  B*  and  yet  there  are  cases,  which  lay 
it  dbwn  as  a  general  rule,  that  one  commoner  is  in  no  case  i   - 
witness  for  another.  *     * 

Then  in  the  case  of  policies  of  insurance,  it  has  been  held* 
that  one  underwriter  cannot  be  a  witness  for  another.  Ridout   . 
and  yohnson^  East*  1 1   Ann.     And  the  East  India  Company 
and  GosMng^  Mich.  16  Geg.  2.  cor.  Lee  Ch.  J.  (a). 

In  these  cases  if  the  evidence  offered  tend  to  invalidate  and 
destroy  the  instrument  itself,  that  may  be  a  reason  for  reject- 
ing such  testimony  ;  but  where  such  evidence  is  offered  for 
any  other  purpose,  there  does  not  seem  to  be  any  good  reason 
wKy  it  should  not  be  received  ;  for  that  verdict  could  not  be 
gfrren' in  evidence  in  another  action  upon  the  same  polity 
against  the  witness  or  another  underwriter.  The  cases  oil 
tWs  subject,  which  have  staggered  me  most,  are  two  later 
ones  in  this  Court,  by  the  names  of  French  v.  Backhouse^  and 
French  v.  Ftnthtbn^  E.W  G.  3.  CbJ.  Those  were  two  dis* 
thict  actions  of  covenant  brought  against  two  part-owners  - 
of  a  ship  by  the  husband  of  her,  who  had  been  appointed  to 
that  office  by  a  deed  executed  by  all  the  joint-owners,,  by  ;,,  . 
which  deed  they  empowered  him  generally  to  advance  or  lend 
money,  &c:  The  husband  of  the  ship  insured  for  all  the 
owhers,  and  brought  separate  actions  against  two  of  them. 
They  were  each  of  them  charged  for  the  amount  of  the  whole 
itttti  paid.  ^  It  was  there  agreed,  that  the  direction  to  insure, 

Cn  br  one  part-owner,  did  not  bind  the  rest.     And  in  the 
action  against  Baddiouse^  Mr.  Dunning  offered  to  call  the  \ 

other  part-owner,    and   insisted  that  he  was   a  competent  ^ 

witness,  because  he  was  not  interested  in  the  event  of  that 
son ;  for  that  each  of  the  two  causes  were  to  stand  on  it's 
own  evidence :  but  he  was  rejected  by  Lord  Mansfield^  as  an 
beompetent  witness  (c)  ;  and  the  Court,  upon  motion  for  a 
new  trial,  were  afterwards  of  that  opinion.  I'here  the  second 
defendant  was  certainly  not  interested  to  support  the  defence 
bdie  first  cause;  for  if  the  plaintiff' had  recovered  in  that, 

the 

(a)  Miy^u,  Pri,  383.  (h)  S  -Burr.  27^.  (c)  Vid.  Lockw,  Hajion,  Fort.  246^ 


Digitized 


by  Google 


304  CASES  IN  TRINITY  TERM, 

ir86«    ihe  second  defendant  who  was  offered  as  the  witness  could 
L-^y — f   not  have  been  charged  with  any  part  of  the  damages  recovered 
Walton  in  the  first  action. 
agaimt         Therefore,  if  there  be  any  difference  between  an  interest  ia 
uELLEY.  ^^^  question,  and  an  interest  in  the  event  of  the  cause,  and  m 
interest  in  the  question  disables  a  witness,  I  think  these  ca- 
ses prove  that  this  witness  was  incompeteiit ;  for  the  questkm 
put  to  him  was  upon  the  validity  of  the  notes*     How  or  in 
what  manner  such  evidence  was  to  bear  upon  the   case  was 
material  for  further  consideration  and  further  evidence  in  the 
progress  of  it ;  and  the  witness  could  not  tell  how  the  ca|tse 
would  yxxxi  outy  or  what  effect  his  testimony  might  produce.  . 

Rule  diftchargjed. 


>^2«th.  KULEN  KEMP  and  Others  against  VIGNE. 

Money  hay-  ry^jjis  ^as  an  action  on  a  policy  of  insurance,  which  came 
ISL^In*'  ^  ^^  *^  ^^  ^^^^^  *'  ^^^  sittings  after  last  Eaater  Tena, 
r^xkl^ing  at  Guildhall^  before  Bvlltr^  J.  who  non-suited  the  plaintiff, 
a  cargo  on  Upon  a  motion  to  set  aside  that  non-suit,  the  followitig 
*'~'^****'P facts  were  reported.  That  the  insurance  was  upon  goods  ott 
^insured  board  the  ship  Emanvely  at  and  from  Falmouth  to  MarwciUet^ 
by  the  owt  •  warranted  a  Danish  ship  ;  and  on  the  policy  was  this  roenio* 
ers  upon  therandum  ;  '*  The  following  insurance  is  declared  to  be  on  mo- 
SS?*  arrival "  "^^^  expended  for  reclaiming  the  ship  and  cargo  valued  at 
at  Af«r«  ^^  the  sum  which  shall  be  declared  hereafter.  The  loss  to  bf^ 
teille* ;  The  "  paid  in  case  the  ship  does  not  arrive  at  Marseilles^  and  with- 
ship  being  44  ^^^  farihcr  proof  of  interest  than  this  policy;  warramed 
aiS'resrorcd  "  ^^^^  ivom  all  average,  and  without  the  benefit  of  salvage*"* 
upon  ap-  It  appeared  that  the  plaintiffs  were  proprietors  of  the  cargo^ 

peal,  reUn-  but  not  of  the  ship.  That  the  ship  originally  sailed  with  the 
voy*agc*and'  ^^'"6^  ^."  hoard  from  Riga  on  a  voyage  to  Marseilles^  and 
was  after-  ^hat  an  insurance  had  been  effected  at  Bremen  upon  the  cargo 
wards  lost ;  for  that  voyage  ;  in  the  course  of  which  she  was  taken,  and 
^^"8^j^^^^  brought  into  Falmouth  by  an  English  privateer.  That  sentence 
goods  were  ^^  condemnation  had  been  there  obtained,  which  was  after** 
ordered  to  ter wards  reversed  upon  the  prize  having  been  proved  to  be  it 
he  sold,  and  neutral  ship ;  but  the  expences  of  procuring  that  reversal  were 
JJj^jJ^P*"*^**  ordered  by  the  Admiralty  Court  to  be  a  charge  upon  the  cargpi. 

peal  were  The. 

afterwards 
defrayed 

therewith  ;  yet  an  averment  of  a  loss  by  capture  is  bad,  because  the  *bip  might,  notwithstand- 
ing the  capture,  have  afterwards  arrived  at  Aftrteilici;  and  this  bemg  a  wageting  poliov, 
the  assured  could  not  at  any  time  abandon. 
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The  plamtrff's  agents  accordingly  paid  the  sum  of  lOdt/.  148.     1796i 
for  the  expences  of  reclaiming  the  ship  and  cargo  ;  and  im*   ^'— -y"*-^ 
mediately  procured  the  policy  in  question  to  be  effected  in    Kulsh 
January  1781,  according  to  the  purport  of  the  memorandum.      *^'^ 
In  Ac  /'e^rwar^following  the  ship  set  sail  from  Falmouth  with    v^wm. 
the  original  cargo  on  board,  in  the  prosecution  of  her  voyage 
to  Marseilles ;  but  on  the  26th  of  the  same  month,  before  her 
arrival  there,  was  captured  by  a  Spanish  ship,  and  carried  in- 
to Ceuta  in  Spairiy  where  she  was  again  condemned.     An  ap* 
peal  was  brought  in  the  superior  Court  of  A/a^r/W  which  pro- 
mising to  be  of  long  continuance,  the  cargo,  which  was  of  a 
perishable  nature,  was  ordered  to  be  sold,  and  the  proceeds  to 
be  brought  into  Court,  to  wait  the  event  of  the  suit.    In  May 
1783  the  vessel  was  restored  by  sentence  of  the  Court,  and 
the  surplus  of  the  proceeds  which  arose  from  the  sale  of  the 
cargo  was  paid  to  the  owners,  deducting  the  expences  incur- 
red in  Spain  in  prosecuting  the  appeal.     After  all  the  charges 
paid,  there  only  remained  twenty-si k  rix  dollars.     As  soon  as 
the  ship  was  liberated,  she  sailed  from  Ceitta  to   Malaga^  in 
order  to  reSt,  and  having  there  made  the  necessary  repairs, 
let  sail  for  Bremen^  and  in  that  voyage  was  lost. 

The  insurance  made  upon  the  cargo  at  Bremen  has  been  paid* 

The  declaration  averred  that  *'  whikt  the  ship  wasproceed* 
^^inginher  said  voyage  from  Falmouth  to  Marseilles,  and  be- 
^^fore  she  could  arrive  at  Marseilles,  she  was  captured  in/ 
•*  the  Spaniards,  and  thereby  the  said  ship^  and  also  the  goods 
^^ond  merchandizes  on  board  her^  were  totally  hit  to  the 
''plaintijs.'' 

Bt/LLBR,  J.  then  proceeded  to  observe,  that  at  the  trial  it  ^ 
was  objected  on  the  part  of  the  defendant,  1st,  That  this  was 
not  an  insurable  interest ;  and  2dlv,  That  the  plaintiffs  could 
not  recover  upon  the  policy  in  this  form  of  declaring;  for 
they  had  stated  the  loss  to  have  happened  by  capture ;  where- 
as Uiough  the  vessel  was  captured,  yet  having  been  after*, 
wards  restored,  she  might  have  reached  her  destined  port, 
notwithstanding  the  capture  ;  in  which  case  the  underwriters 
would  have  been  discharged  by  the  terms  of  the  memoran- 
dum. And  that  he,  being  of  that  opinion,  had  non-suited 
the  plaintiffs. 

Erskine  and  Adam  shewed  couse  ;  and  contended  that  the 
non-suit  ought  to  stand  as  well  upon  the  merits,  as  upon  the 
validity  of  the  objection,  which  had    been  taken  in  point  of 
form.    It  is  material  in  the  first  instance  for  the  Court  to  con- 
sider 
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1786#  aider  how  far  the  averment  made  by  the  plaintiffs,  that  tfer 
are  interested  in  the  premises,  is  weli  founded  in  point  of  law  ; 
for  if  it  appear  that  the  underwriters  at  Bremen  were  answer- 
able for  the  expences  which. had  been  incurred  in  rectafmii>K 
the  goods,  in  that  point  of  view  the  present  contract  wouM 
amount  to  a  reassurance,  and  was  consequently  void.  Then 
as  to  the  event  insured,  which  is  the  arrival  of  the  ship  at 
Marmlle^  ;  in  order  to  entitle  the  plaintiffs  to  recover  updn 
an  averment  of  a  loss  by  capture,  they  should  have  proved 
that  the  ship  did  not  arrive  there  in  consequence  of  the  cap* 
tare.  But,  notwithstanding  that  event,  the  ship  might  after* 
wards  have  reached  her  port  of  destination. 

This  policy  is  essentially  defective  atid  nugatory ;  for  the 
subject  matter  of  the  insurance  is  entirely  unconnected  with 
the  event  which  is  insured  against,  the  plaintiff  not  having  in- 
sured against  any  event  by  which  he  might  be  deprived  of  his 
property.  And  whether  the  ship  and  cargo  arrived  or  not  at 
Marstillea  was  perfectly  immatet^al ;  for  if  the  ship  and  carga 
arrived,  the  plaintiffs  could  not  have  been  reimbursed  the  cr- 

f>ences  which  they  had  been  put  to  ;  the  cargo  would- still  on- 
y  have  been  worth  its  original  value :  and  if  it  did  not  ar- 
rive there,  the  underwriters  at  Bremen  would  have  been  liaMc 
So  that  it  would  have  made  no  difference  as  to  the  real  intis- 
rest  of  the  plaintiffs,  whether  this  insurance  had  been  iBiide 
upon  the  arrival  of  any  other  ship ;  and  it  is  in  the  natiti^  of 
a  wager. 

To  entitle  the  plaintiffs  to  recover,  it  was  incumbent  on 
them  at  the  trial  to  have  shewn  two  things;  1st,  That  the 
vessel  used  her  utmost  endeavours  to  get  to  Marseilles  %  and 
for  this  purpose  it  must  be  taken,  that  the  plaintiffs  had  a  right 
to  order  the  destination  of  the  vessel ;  2dly,  That  she  was 
prevented  from  arriving  there  by  some  peril  insured  against. 
The  event  insured  against  here,  was  the  non-arrival  6f  the 
ship  at  MarfteilleSy  and  there  is  an  averment  that  the  ship  was 
captured.  If  this  had  been  a  policy  upon  interest^  tlHS  aver- 
ment that  the  ship  was  captured,  would  have  been  good ;  for, 
in  such  case,  wherever  the  voyage  is  interrupted  or  defeated, 
the  part}'  interested  may  abandon  :  but  it  is  otherwise  upon  a 
wagering  policy^  there  being  nothing  to  abandon,  as  the  a^>* 
ject  matter  of  the  insurance  m  question  is  incapable  of  aban- 
donment; and  this  distinction  was  taken  in  FitzgermU  atid 
Pole  (a).  Here  then  the  plaintiffs  have  entered  into  two  iu- 
consistent  contracts*    As  against  the  underwriters  Ht  Bremtn^ 

the 

(fl)  5  Broo.  App,  137. 
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the  plaintift  were  entitled  to  abandon  upon  die  first  of  these 
coDCracts,  and  recover  as  for  a  total  loss  ;  for  such  a  policy  is 
ao  indemoity  against  a  particular  event  by  which  a  loss  or 
damage  may  accrue  to  the  thing  insured.  But  with  regard 
to  the  present  contract,  the  evt;nt  insured  being  the  arrival  of 
the  ship  at  il£irm//r^,  the  plaint  ids  could  not  abandon,  but 
were  bound  to  use  their  best  endeavours  to  send  the  ship  thi- 
ther. For  if  by  any  act  of  the  assured,  as  by  abandonment,  it 
was  rendered  unnecessary  for  the  ship  to  proceed  to  Mar^ 
tciUeSj  and  in  consequence  she  steered  a  different  course,  the 
underwriter  was  inatandy  discharged  ;  therefore  the  very  act 
of  abandonment,  which  enabled  the  plaintiffs  to  call  upon  the 
uoderwriters  at  Bremen^  precludes  them  from  maintaining 
I  their  present  demand. 

Pigfot  and  Baldwin^  contra^  argued  from  the  clear  inten- 
tioa  of  the  parties,  that  the  only  object  of  the  insured,  in  pro- 
cuiiag  the  policy  in  question  to  be  effected,  was  to  indemni- 
fy themselves  against  the  expences  which  they  had  been  put  to 
in  reclaiming  the  cargo.  They  had  acted  bona  fide^  and  laid 
I  all  the  information  which  they  were  in  possession  of  before 
the  Qoderwriters.  This  demand  is  declared  to  be  for  money 
actoaQy  expended  upon  the  goods,  and  therefore  the  increase 
b  oaly  to  be  considered  as  an  increase  of  the  original  value  of 
the  cargo,  and  as  if  it  had  been  under- insured  at  first ;  in 
which  case  it  would  certainly  have  been  competent  to  them  to 
have  covered  the  whole  of  their  interest  by  a  fresh  insurance. 

Ak^ionKh  by  the  terms  of  the  memorandum  on  the  policy 
the«yent  msured  was  the  arrival  of  the  nhtp  at  Marseilka^ 
and  no^of  the  cargo  \  yet  that  must  necessarily  be  confined  to 
bcr  arrival  in  that  voyage.  It  could  never  have  been  the 
meaaingof  the  parties,  that  the  assurers  were  to  be  discharg- 
ed, if  the  ship  arrived  at  Marseilles  at  any  distance  of  time  ; 
eveiy  contract  of  this  nature  is  obviously  confined  to  the 
I  voyage  intended.  But  if  the  object  of  the  voyage  were  de- 
featttdby  any  peril  in  the  course  of  it,  the  continuation  of  it 
became  nugatory ;  and  the  assured  having  in  consequence 
abandoned  that  voyage,  and  afterwards  steered  a  different 
cottne,  it  cannot  be  considered  as  amounting  to  a  deviation 
for  the  purpose  of  discharging  the  underwriters ;  for  the  mo- 
ment that  tne  voyage  was  defeated,  that  event  happened  upon 
which  diey  were  liable.  The  subsequent  sentence  for  restor- 
ing die  ship  and  cargo  will  not  vary  the  question.  When 
the  vessel  was  taken  and  carried  into  Ceuta^  it  was  impossi- 
ble 
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1786.  ble  to  foresee  what  expences  would  be  incurred,  and  the  car- 
go being  of  a  perish.ible  nature,  it  was  thought  most  for  the 
advantage  of  all  parties  to  dispose  of  it ;  this  being  according, 
ly  done,  a  total  end  was  put  to  the  voyage,  and  from  that 
ViQsz*  «woment  the  defendant  was  tixed.  What  became  of  the  ship 
afterwards  was  perfectly  immaterial  to  these  parties.  The 
sale  therefore  of  the  cargo,  being  the  unavoidable  conse* 
quence  of  the  capture,  must  have  relation  back  to  its  original 
cause  ;  and  then  the  averment  in  the  declaration  is  true  and 
proper. 

Lord  Mansfield,  Ch.  J.  The  interest  on  which  the 
plaintiffs  effected  this  policy,  was  money  laid  out  in  reclaiin- 
jng  the  cargo.  The  event  insured  by  the  policy,  was  tW  ar- 
rival of  the  s/ilfi  at  Maneilles.  If  she  did  not  arrive^  then 
the  money  was  to  be  paid;  \i nhe  did^  there  was  an  end  of 
the  insurance.  A  loss  accrued  upon  the  cargo  in  the  vuyage ; 
the  underv\^riter  is  sued,  and  the  loss  is  averred  iil  (he  declara- 
tion to  be  by  capture.  The  fact  of  the  case  is,  that  the  ship 
was  taken  by  a  Spanish  privateer,  but  was  afterwards  reMo- 
red,  and  in  a  condition  to  pursue  her  voyage,  and  was  after- 
wards lose  in  another  voyage. 

The  answers  to  this  case  are  decisive. 

First,  this  is  a  wagering  policy,  and  it  is  just  the  same  as 
if  the  event  insured  had  been  the  arrival  of  any  other  sh^i  at 
Marseilles.  The  loss  or  safe  arrival  of  the  ship  did  not  alter 
the  security.  The  parties  were  iuterestsd  in  the  cargo  alone^ 
Jiut  the  event  insured  was  the  arrival  of  the  ship^  and  not  of 
the  cargo.  A  necessary  consequence  of  this  being  a  wagering 
policy  is,  that  the  insured  cannot  abandon :  but,  even  aup« 
posing  it  to  be  a  policy  on  interest,  it  is  enough  to  say,  that 
m  this  case  the  parties  never  did  abandon.  In  effect,  there 
was  only  a  temporary  capture,  and  thoagh  by  construction  a 
temporary  capture  is  such  a  loss,  as  that  an  assured  upon  in- 
terest is  warranted  in  abandoning  at  the  time,  if  he  please, 
yet  we  must  consider  what  the  truth  of  the  case  was  between 
these  parties :  now  this  Was  a  wagering  policy,  and  in  such 
case  there  can  be  no  abandonment. 

But  what  alone  is  a  fatal  objection  to  the  plaintiff  S  claim  is, 
that  they  did  not  attempt  to  pursue  the  voyage  to  Marseilles^ 
which  it  was  in  their  power  to  do  after  they  left  Ceuta.  The 
circumstance  of  the  ship's  having  been  captured  and  detaiifed 
for  a  time,  did  not  prevent  her  from  prosecuting  her  voyage  af- 
ter she  was  liberated  ;  nor  is  it  any  excuse^  that  the  plaintiffs 

could 
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could  no  longer  control  her  destination  ;  for  in  wagering  po-  1786. 
lictes  the  assured  take  upon  them  to  perform  ail  that  the  ow*  ^-v-^ 
ners  themselves  of  the  vessel  could  have  done  in  the  same  Kulbit 
situation.  Klmp 

Therefore  in  every  point  of  view  the  plaintiffs  are  preclu-    yiaam. 
ded  from  recovering. 

WiLLES,  J.  I  shall  confine  myself  to  the  formal  objection 
which  has  been  taken,  because  I  have  some  doubts  whether 
the  plaintiffs  had  not  an  insurable  interest ;  for  by  the  sentence 
of  the  Court  of  Admiralty  the  expences  of  reclaiming  were 
thrown  upon  the  owners  of  the  cargo,  by  which  the  price  of 
it  was  increased  ;  therefore  I  forbear  to  give  any  opinion  upon 
that  ground.  But  on  the  other  grounds,  it  is  clear  that  the^ 
plaintiff  cannot  recover.  In  the  first  place,  there  was  certain- 
ly a  deviation,  for  the  ship  set  sail  for  Malaga^  instead  of 
proceeding  to  Marseilles.  Secondly,  the  plaintiff  has  decla- 
red for  a  loss  by  ctf/^t/r^/  but  after  the  capture,  the  policy 
might  still  have  been  complied  with  by  the  ship^s  going  to 
MarseiUeM  ;  and  therefore  the  loss  cannot  be  said  to  have  hap- 
pened  by  that  circumstance. 

A&HHUUST,  J.  I  am  of  the  same  opinion  with  my  Lord 
upon  both  points.  In  the  first  place,  this  is  to  be  considered 
at  a  wagering  policy ;  and  in  such  case,  the  party  insured 
Udces  upon  himself  to  do  every  thing  which  the  owners  of  the 
ship  might  have  done ;  and  they  might  have  directed  the  ship 
to  Marseilles.  It  is  also  certain  that  the  party  insuring  a  ship 
Id  any  place  must  use  all  due  diligence  to  further  her  voyage 
Either,  which  not  having  been  done  in  this  case,  upon  that 
ground  also  the  non-suit  ought  to  stand. 

BuLLER,  J.  It  would  be  a  sufficient  objection  in  this  case, 
that  the  loss  is  averred  to'be  by  capture  ;  but  as  the  merits 
have  been  gone  into,  I  shall  give  my  reasons  for  supporting 
the  non-suit  upon  these  grounds  also.  Policies  of  insurance 
are  of  two  sorts  ;  either  upon  interest,  or  by  way  of  wager. 
Where  it  is  upon  interest,  it  has  been  solemnly  determined' 
that  it  is  merely  a  contract  of  indemnity,  and  tht;refore  ought 
to  be  so  framed  that  the  party  can  only  recover  in  case  of  a 
loss  really  sustained,  and  to  the  precise  amount  of  that  loss. 
My  opinion  at  the  trial  was,  that  the  parties  had  it  in  view  to 
insure  a  real  interest,  and  protect  thetnselves  by  the  policy. 
But  whatever  their  intentions  might  have  been,  the  court  is 
bound  to  look  to  the  instrument,  and  see  what  they  have  done  ; 
and  if  they  have  not  expressed  their  intentions  upon  the  ppli- 

VpL.  I.  S  s  cy, 
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1786#  cy,  the  cadri  csiifnot  help  them,  and  they  mastriefiiiiiin  bound 
i^v^i^  by  theiir  contract.  The  circutnstances  of  this  case  are,  that 
KuLBN  the  plainttflfs  were  oVvners  of  the  cargo^  but  were  not  inter- 
'^\**'  cstcd  in  the  ship.  They  laid  out  the  money  which  is  the  sub- 
V1GHJ&.  jcc(  of  ^^  insurance  in  recliKming  both  after  a  capture  and 
condemnation ;  and  although  they  were  in  no  degree  interest* 
^d  in  the  shipy  yet  the  event  which  they  injured,  is  the  safe 
arrival  of  the  ship  at  Mtrseilles,  These  parties  therefore, 
who  were  interested  in  the  cargo  alone,  did  not  insure  that^ 
but  something  else  with  which  they  had  no  concern.  The 
fi^oods  might  all  have  arrived  safe,  and  the  ship  have  been 
lost ;  and  )  et  they  would  have  been  entitled  to  recover  on 
this  policy  as  for  a  total  loss.  And  on  the  other  hand,  if  the 
ship  had  arrived,  and  the  goods  had  been  lost,  they  could  not 
have  recovered,  even  though  they  would  have  really  sustained 
a  damage.  The  policy  is  not  adapted  to  the  real  truth  of  the 
case.  This  then  is  a  wagering  policy,  and  that  circumstance 
aloneis  decisive  upon  the  ground  of  mei  its.  The  cases  of  w^ 
gering  policies,  and  policies  upon  interest, have  been  confound*- 
ed  in  the  argument.  In  the  latter  case,  if  the  voyage  be  lost, 
it  is  not  necessary  for  the  assured  to  proceed  on  with  the  hulk 
of  the  ship  ;  for  they  are  at  liberty  to  abandon  i  but  thch 
there  must  be  an  abandonment  in  point  of  fact.  Therefor<^, 
in  this  case,  it  is  enough  to  say,  that  even  if  the  parties  could 
have  abandoned,  they  have  not  done  it.  The  plaintiiBi  hiaVe 
no  ground  for  maintaining  this  action,  either  upon  the  merRi 
or  upon  the  formal  objection. 

Rule  dischargisd. 


Tueaiay,  BELFOUR  Administrator,  &c.  asrainst  WESTON. 

A  lessee       ^THHIS  was  an  action  of  covenant. 

who  coven.  JL  The  declaration  stated.  That  by  an  indenture  thzHt 
ants  to  pay  qu  the  Ist  of  jfuiy^  in  the  17ih  year  of  the  reign,  &?c.  the  iil- 
J^^,*"^jJ^  testate  demised  to  the  defendant  a  messuage  or  tenement, 
express  ex.  With  the  ware-houses,  ^c.  in  Wapping  street,  for  21  years, '^ 
ception  of  the  yearly  rent  of  22/.  payable  quarterly  ;  in  which  indenttiye 
Se^tsinlbic  ^^  *  covenant  on  the  part  of  the  defendant  for  the  payment  (if 
upon  xhtcZ^^^^'  That  the  defendant  entered,  iSc.  It  then  stated  % 
vesant  for  breach  of  the  covenant  for  non-payment  of  half  a  year's  rentj 
lent,  though  aue  at  Lady  dav"l784. 

l!j^b"ir^  Plea-^l  hat  by  the  said  indenture  of  leane  in  the  said  dfe- 
down,  and  ciaratiou  mentioned,  it  is  farther  covenanted  that  he  the  said 
not  rebuilt  defendant 

by  the  lessor 

^^[l^^  {a)  m.  jDo$ d.  JUihv.  Sandham,  fo$t.  70S. 
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defendant  should  and  would,  at  his  o^n  proper  costs  and     1 78$« 
charges,  from  time  to  time,  and  at  all  times,  during  the  con-    ^—y— ^ 
tinuance  of  that  demise,  well  and  sufficiently  repair,  uphold,   Bclfovr 
support,  &?c«  and  keep  the  said  messif  age  or  tenement  and  •^^'"^ 
premises,  thereby  demised,  and  ev^ry  part  and  parcel  there-  ^** 

of,  with  their  and  every  of  their  appurtenances,  and  all  the 
glass  windows,  pavements,  CsPc.  thereunjto  belonging,  in,  by^ 
and  with,  all  and  all  manner  of  needful  and  necessary  repara- 
tions and  amendments  whatsoever,  when,  where,  and  as  often 
as,  need  or  occasion  shall  be  or  require,  {casualties  byjire  our. 
bf  and  always  excepted/)  and  the  said  messuage  or  tenement, 
9od  all  and  singular  other  the  premises,  being  so  well  and  sufr 
ficiently  repaired,  upheld,  &Pc.  and  kept  as  aforesaid,  should, 
sod  would,  at  the  end  or  other  sooner  determination  Qf  that 
present  demise,  which  should  Arst  happen,  peaceably  and  qui- 
ttlv  leave,  surrender  and  yield  up  unto  the  said  intestate,  his 
kcirs  or  assigns,  (casualties  hy  fire  only  excepted  as  aforesaid^) 
And  morepver  tnat  it  should  and  might  be  lawful  to  and  for 
the  said  intestate,  his  heirs,  and  assigns,  and  every  of  them, 
«Dd  th^ir  and  each  of  their  attorneys  or  agents,  stewards  or 
9$ceiiB,  with  workmen  or  others,  in  theif  respective  company 
or  companies,  or  without,  twice  or  oftener  in  every  year» 
yearly,  during  the  term  thereby  granted,  at  reasonable  timea 
iq  the  day  time,  to  enter  and  come  in^,  and  upon  tlie  said 
messuage  or  tenement  and  premises  thereby  demised,  every 
or  any  part  thereof,  there  to  view,  search,  and  see  the  state 
and  condition  of  the  same,  and  of  the  repairs  thereof,  and  of 
all  defects,  decays,  and  wants  of  reparation  then  and  ther^, 
found  to  give  or  leave  notice,  or  warning,  in  writing,  at  or 
upon  the  said  premises  or  some  part  thereof,  unto  or  for  the 
said  defendant,  his  executors,  administrators,  or  assigns,  to 
repair  and  amend  the  same  within  the  space  of  three  calendar 
months  then  next  following ;  within  which  said  time  or  space 
of  three  months,  the  said  defendant,  for  himself,  his  execu- 
tors, administrators,  and  assigns,  and  every  of  them,  did  there- 
by covenant,  promise,  and  agree  to  and  with  the  said  intes- 
tate, his  heirs,  and  assigns,  to  repair  and  amend  the  same  ac- 
cordingly^  (casualties  by  fire  only  excepted  as  aforesaid.) 
And  the  said  defendant  further  saith,  that  the  said  plaintiff 
ought  not  to  have  pr  maintain  his  aforesaid  action  against 
him,  because  he  saith  that  before  Michaelmas  da>  1783,  to  wit, 
on  the  ^^h  of  September  1783,  the  said  demised  premises^ 
with  the  appurtenances,  against  the  will  and  without  the  de- 
CftttU  of  the  said  defendant,  were  burned,  and  consumed  by 

fire, 
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1786.     fire,  whereof  the  said  intestate  afterwards  in  his  life-time^  to 

*>^^^r^^    wit,  on  the  same  day  and  year  last  aforesaid,  at  £5fc*  had  no* 

Bblfovr  tice  ;  and  the  said  intestate  was  then  and  there  requested  hy 

agattist    ^j^g  gg^jj  defendant  to  rebuild  the  premises  aforesaid  with  the 

appurtenances.     And  the  said  defendant  further  saith,  that 

the  said  demised  premises^  with  the  appurtenances  rvere  not^ 

nor  was  any  part  thereof,  rebuilt  by  the  said  intestate^  for  half 

a  year  next  following  the  said  Michaelman  day  in  the  said  year 

1783,  nor  are  the  same  yet  rebuilt*     And  the  said  defendant 

during  all  the  tin^e  aforesaid  neither  had  or  enjoyed^  nor  could 

have  or  enjoy,  any,  use^  benefit^  or  occupation  of  the  said  ufe- 

mised  premises^  with  the  appurtenances.     And  this  the  said 

defendant  is  ready  to  verify,  wherefore,  i^c. 

To  this  plea  there  was  a  general  demurrer,  and  joinder  in 
demurrer. 

The  Court  did  not  hear  any  argument  on  this  case  ;  they 
being  of  opinion  that  the  point  had  already  been  determined 
by  the  authorities  in  AIL  27.  2  Stra.  763.  and  2  X.  Saypu 
1477:  and, 

BuLLBR,  J.  read  the  following  note  of  the  case  of  Pindar 
against  Ainsiey  and  Rutter-^  at  the  Sittings  at  Westminster^ 
alter  Michaelmas  term  1767.  That  was  an  ejectment  by  the 
tenant  against  his  landlord  to  recover  the  possession  of  some 
houses  which  had  been  burned  down  during  the  term,  and 
had  been  rebuilt  by  the  landlord.  In  the  lease  there  was  an 
express  covenant  on  the  part  of  the  tenant  to  pay  rent ;  but  he 
had  paid  none  subsequent  to  the  time  of  the  fire.  Lord 
Mansjield^  before  whom  this  was  tried,  said,  the  consequence 
of  the  house  being  burned  down  is,  that  the  landlord  is  not 
obliged  to  rebuild,  but  the  tenant  is  obliged  to  pay  the  rent 
during  the  whole  term.  The  premises  consist  of  houses  on- 
ly, and  the  fire  has  made  them  quite  useless.  In  March  1763 
the  premises  were  worth  nothing ;  but  the  landlord,  if  he  had 
insisted  on  the  rigour  of  the  law,  might  have  obliged  the  plain- 
tiflP  to  pay  the  rent  for  nothing  during  the  remainder  of  the 
term ;  and  then  the  plaintiff  would  have  been  glad  to  have  de- 
livered up  the  premises.  The  houses  being  insured,  is  no- 
thing to  the  tenant.  Therefore  he  left  it  to  the  jury  to  con- 
sider, whether  it  was  not  to  be  presumed  that  the  tenant  had 
abandoned  the  lease  at  the  time  of  the  fire  ;  and  accordingly 
the  defendant  had  a  verdict. 

Judgment  for  the  plaintiflT  (a). 

PRAY 

{a)  nde3Bwrr.l€3r. 
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1786. 
PRAY  and  Others  against  EDIE.  jTedne^, 

June  3Btb. 

IN  a  case  on  a  policy  of  assurance  on  a  ship  and  its  car«  I^  an  agent 
go  from  Sunbury  in  Georgia  to  Amsterdam^  it  was  agreed  [J|.^"^flJ^j 
that  a  verdict  should  be  taken  for  ihc  plaintiffs,  and  that  thea*policy 
ilefendant's  counsel  shouid  have  the  liberty  of  moving  the  without  in- 
Court  to  set  it  aside,  and  enter  a  verdict  lor  the  defendant  *^'*»"« *** 
(without  costs,)  if  upon  the  construction  of  the  25  Geo.  3.  ^-^^^uch 
44.  the  Court  should  be  of  opinion,  that  the  plaintiffs  were  poOcy  it 
not  entitled  to  recover.  ^^«*  *>y  25 

The  cause  was  tried  before  Buller^  J.  at  the  Sittings  after  ^^^^  ^ 
last  £a&/er  term,  ^xGuiidhalli  when  it  appeared'^  that  the  WheUier an 
plaintiffs  lived  in  Georgia^  and  had  formerly  been  owners  of  agent  efect- 
the  vessel,  but  before  May  1785  had  transferred  their  proper- ^"«*I»^ 
ty  in  her  to  one  Pierce  who  resided  in  the  same  country.  The  ^1^7^?°' 
names  of  the  plaintiffs  were  at  the  head  of  the  policy,  which  ding  abroad* 
was  under-written  by  the  defendant  in  September  1785  ;  and  ™»»t  not  re- 
the  declaration  stated  that  they  had  made  it  for  the  benefit  of  SJ^?^'*' 
Pierce^  m  whom  the  interest  was  averred  to  be.  [The  statute 

These  were  all  the  facts  which  were  material  in  the  present  was  after- 
case  ;  and  upon  these  two  questions  arose.  ^*7^i^k 

1st,  Whether,  when  an  agent  effects  a  policy  for  his  princi-  ^gs  GeoJx 
pal  residing  abroad,  the  act  of  the  25  Geo.  3.  r.  44>.  requires  c  56.  See 
that  such  agent's  name  should  be  inserted,  eo  nomine^  as  agent  ?  post-  p- 

2dly,  Whether  under  the  same  act  it  is  necessary  that  such  ^^  J 
agent,  who  effects  the  policy  for  his  principal  residing  abroad, 
should  himself  reside  in  England. 

Ersiiney  Mingay^  and  Laxv^  shewed  cause  against  the  rule 
for  setting  aside  the  verdict. 

From  the  rigour  of  the  act  with  respect  to  foreigners,  and 
the  additional  impediments  which  it  throws  in  the  way  of 
commerce,,  the  Court  in  their  construction  of  it  will  lean  as 
much  as  possible  against  the  objections  which  have  been  taken. 
As  far  as  respects  the  present  plaintiffs,  it  operates  as  an  ex 
postjacto  law  ;  no  time  having  been  allowed,  as'  has  been  u- 
sual  inlets  which  relate  to  general  commerce,  for  foreigners 
to  be  apprized  of  the  effects  of  the  law,  or  of  the  alteration 
in  the  commercial  policy  of  the  kingdom  ;  and,  at  the  time 
that  the  insurance  was  effected,  the  plaintiflb  had  no  notice  of 
such  an  act. 

As 
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X7M.        As  to  the  1st  objection,  the  intention  of  the  Legislature 

Wy— '  does  not  appear  by  the  words  of  the  act  to  have  been  that,  in 
FaAY  case  the  principal  resided  abroad,  the  agent's  name  should  be 
^^^  inserted,  eo  nomine^  as  agent :  nor  is  such  intention  to  be  col- 
lected from  the  preamble^  which  only  recites  that  it  was  meant 
to  guard  against  mischiefs  which  had  arisen  from  effecting  po^ 
licies  in  blanks  and  the  act  itself  only  guards  against  those. 
Therefore  as  the  name  of  the  person  effecting  the  policy  does 
in  fact  appear  upon  the  face  of  it,  the  provision  of  the  act  i^ 
satisfied.  The  second  clause  Of  the  act  declares  that,  in  case 
the  principal  does  not  reside  in  Englandy  the  name  of  his  a- 
^  gent  effecting  the  policy  shall  be  inserted  ;  but  that  it  only 

descriptive  of  the  person^  and  not  of  his  character.  The  agent 
in  this  clause  is  not  used  in  the  same  sense  as  it  is  in  the  first, 

With'respect  to  the  2d  objection,  there  are  no  words  va  the 
statute  to  warrant  the  construction  contended  for,  that  the 
agent  who  effects  the  policy  must  himself  reside  in  England. 
It  is  not  recited  in  the  preamble  that  inconveniencies  had  ari- 
sen from  permitting  persons  to  effect  policies  who  resided  out 
of  the  kingdom ;  and  this  regulation  being  restricciVe  of  a 
commercial  usage  of  lung  standing,  the  Court  wiH'  construe 
the  words  strictly  :  and  the  words  themselves  only  ii'Atiount  to 
this,  that,  if  the  principal  himself  does  not  reside  in  England^ 
*  the  policy  shall  be  effected  by  his  agents  but  the  act  does  not 
'  go  on  to  require  that  such  agent  should  necessarily  reside  in 
England. 

Besides,  if  there  had  been  any  real  ground  for  either  of 
these  objections,  the  defendant  has  j^recladed  himself  from 
taking  any  advantage  of  it,  by  entering  into  the  contract ;  as 
it  is  competent  for  any  man  to  wave  an  advantage  which  the 
law  gives  him. 

The  counsel  on  the  other  side  were  stopped  by  the  Court. 

Lord  Mansfield,  Ch.  J.  Whatever  doubts  I  may  have 
in  my  own  breast  with  respect  to  the  policy  and  expedience 
of  this  law,  yet,  as  long  as  it  continues  in  force,  I  am  bound 
to  see  it  executed  according  to  its  meaning  ;  and  however  I 
may  think  that  this  is  not  a  commendable  defence  in  the  un* 
der-writer,  yet  that  is  a  matter  for  his  consideration  and  not 
for  mine. 

I  have  not  a  particle  of  doubt  as  to  the  true  construction  of 
this  act.  Let  us  consider  what  are  the  mischiefs  intended  to 
be  remedied,  and  the  provisions  of  the  act  for  remedying  them. 
The  preamble  recites  that  great  inconveniencies  had  arisen 

from 
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from  omitting  to  insert  in  policies  of  insurance  the  names  of  if96^ 
the  persons  for  whose  benefit  or  on  whose  account  such  poli-  iam^nm^ 
cies  were  effected.  This  is  the  mischief ;  and  it  is  remedied  f^^ir 
by  enacting  that  if  the  principal  reudes  in  Engkmdy  his  own 
name  shall  be  inserted,  or,  what  amounts  to  tne  same  thing, 
the  name  of  his  agent  eo  nomine^  as  agent  for  Mm.  If  the  «* 
gent  were  Qot  to  be  named  in  the  policy  in  tne  capacity  oS agent 
Jor  theinsuredy  the  public  would  still  be  left  ignorant  who  the 
insured  was ;  and  the  principal  intention  of  tne  act  would  be 
defeated.  Then  as  to  the  case  of  the  insured  living  abroad^ 
who  cannot  insure  in  his  own  name^  there  can  be  no  doubt  but 
diat  the  name  of  his  agent  must  be  inserted,  eo  nomine^  ios 
$^ent. 

■I  am  also  strongly  inclined  to  think  that  the  other  objection 
wkh  regard  to  the  residence  of  the  agent  is  good  }  but  it  is 
not  necessary  to  give  a  direct  opinion  on  that  point. 

As  to  the  hardships  upon  foreigners  ;  if  they  enter  into 
contracts  in  England^  and  apply  to  our  courts  of  judicature 
to  enforce  a  performance  of  them,  they  must  submit  them« 
selves  to  be  judged  by  the  lavrs  of  this  kingdom,  and  to  our 
eJaposition  of  them. 

BaLLER,  J.  It  seems  to  me  to  have  been  the  intention  of 
die  Legislature  that  the  name  of  the  agent,  who  effects  the 
policy  for  his  principal  residing  abroad,  should  be  inserted  kr 
Ae  policy,  qtta  agent  Jor  such  person.  For  the  word  **  agen^ 
in  the  second  clause  is  to  be  understood  in  the  same  sense  as  ft 
is  taken  in  the  first.  And  I  have  as  little  doubt  that  the  mean<« 
Ing  of  die  aa  is  that  such  agent  should  reside  in  Great  Britabu 

Per  Cur.  Ruk  jA>solute4' 
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Wtif»^,  Th«  KING  agaimt  JOHN  FEARNLEY. 

tSm^xo  '  J^  HIS  was  a  demurrer  to  an  indictment* 
tn  indict*  West-Riding  ^  At  the  General  Quarter  Sessions  of  the  peace 
f^*  *?H^  of  Torhhircy  I  of  our  lord  the  King,  holden  at  Knaresboraughy 
or  comt  c£^  ^^  ^"'  J  "*  *"^  ^^^  ^^^  West-riding  of  the  county  of 
joctionsmay  Tori^  on  Tuesday  the^th  day  of  October ^  in  the  23th  year,  &c. 
be  uken,  at  before,  Esfc.  that  same  sessions  of  the  peace  in  adjourned  by 
1^*!J^^  the  iustices  aforesaid  until  Thursday  the  6th  day  of  July  afore^ 
ofsuch  9aid^  in  the  year  aforesaid,  at  ten  of  the  clock  in  the  forenoon 
court,  SI  to  of  the  same  day,  to  be  holden  at  Leeds  in  and  for  the  Riding 
xhttubjt^  aforesaid,  to  do  farther  as  the  Court  there  shall  consider,  &fc 
suchln^ct.  ^^^  ^^  ^^  *^^^  Thursday  the  6th  day  of  Cktober  afor;  said,  in 
inent.  And  the  year  aforesaid,  the  same  general  garter  Sessions  of  the 
whore  the  peace  is  holden  by  the  adjournment  aforesaid  at  Leeds  afore- 
Se fiStt^  said,  in  and  for  the  said  Riding,  before,  £si*c.  at  which  said  gen- 
ment  states  ^^a^  QuarterSessions  of  the  peace,  continued  and  holden  by  the 
the  court  of  adjournment  aforesaid,  at  Leeds  aforesaid,  in  and  for  the  said 
qaaner  set-  Riding,  on  the  said  Thursday  the  6th  day  of  October  aforesaid, 
slwMndkS^  ^'^  the  year  aforesaid,  before  the  justices  last  named,  on  the 
ment  was  oaths  of  &Pc.  It  was  presented  as  foUoweth,  (that  is  to  say) 
found*  to  West-Kiding]  THE  jurors  for  our  lord  the  king,  upon  their 
hd!ir<m*n  ^^  Torkshire^  I  oaih,  present,  that  Sarah  Firth  of  the  town- 
impossible  towit.  J  ship  of  Checkheaton^  in  the  West-Riding  of 
day,  it  is  fa.  the  county  of  Tork^  spinster,  before  the  making  of  the  order 
tal.  Whereof  justices  herein  after  mentioned,  to  wit,  on  the  11th  of 
ancc'uor-  September  1784,  at  the  township  of  Checkheaton  aforesaid, 
deied  to  be  was  delivered  of  a  female  bastard  child  ;  which  said  bastard 
made  week- child,  at  the  time  of  the  making  of  the  order,  and  also  at  the 
\j  to  a  pau-  ^jiue  Qf  tbe  contempt  and  disobedience  herein  after  mentioned, 
aTthc  begin- was,  and  yet  is,  living,  to  wit,  at  the  township  of  Checkheaton 
fling  of  the  aforesaid.  And  the  jurors  aforesaid,  upon  their  oath  aforesaid, 
yretk^  further  present  that  the  said  Sarah  Firth^  having  such  bastard 
child  as  aforesaid,  the  said  Sarah  Fir  thy  on  the  same  day  and 
year  aforesaid,  at  Checkheaton  aforesaid,  became  and  was  very 
poor  and  impotent,  and  not  able  to  provide  for  herself  and  her 
said  bastard  child.  And  the  said  Sarah  Firth  so  being  very 
poor  and  impotent,  and  not  able  to  provide  for  herself  and  her 
said  bastard  child  as  aforesaid,  she  the  said  Sarah  Firihy  after- 
wards 
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wards,  to  wit,  on  the  same  day  and  year  aforesaid,  at  the     178&. 
township  of  Checkheaton  aforesaid,  applied  to  the  then  over-    ^--"^r--^ 
seers  of  the  poor  of  and  for  the  township  of  Checkheaton  afore-  Ttie  Ki  e«o 
said  for  relief;  and  that  the  then  overseers  of  the  said  poor,p  ogmmt  ^ 
and  each  and  every  of  them,  then  and  always  afterwards  did    ■^■*^*  ' 
wholly  neglect  and  refuse  to  relieve  the  said  Sarah  Firth^  so 
being  very  poor  and  impotent  as  aforesaid,  to  wit,  at  the 
township  of  Checkheaton  atoresaid.     And  the  jurors  aforesaid 
upon  their  oath  aforesaid,  further  present  that  the  said  Sarah 
Firth  so  being  very  poor  and  impotent,  and  not  able  to  pro- 
vide for  herself  and  her  said  bastard  child,  after  such  neglect  ^ 
and  refusal  as  aforesaid,  to  wit,  on  the  same  day  and.  3'ear 
aforesaid,  at  the  township  of  Checkheaton  aforesaid,  appeared 
before   H.  Wood^  dodtor  of  divinity,  and   W.  Walker^  Esq. 
two  of  his  Majesty's  justices,  tijfc-  and  then  and  there  before 
the  said  justices,  took  her  corporal  oath,  and  did  depose  that 
she  the  said   Sarah  Firth  was  very  poor  and   impotent,  £sPc« 
and  that  she  had  then  lately  applied  for  relief  to  the  overseers 
of  the  poor  of  th^  said  township,  and  was  by  them  the  said 
overseers  refused  to  be  relieved*     And  the  jurors  aforesaid 
upon  their  oath  aforesaid,  further  present  that  the  said  H.  Wood 
and  W.  Walker^  £s?c.  did  thereupon   afterwards,  to  wit,  on 
the  same  day  and  year  aforesaid,  at  the  township  of  Checkheaton 
aforesaid,  duly  summon  the  said  overseers  to  appear  before 
them,  and  shew  cause  why  relief  should  not  be  given  to  the 
said  Sarah  Firth.     That  tne  said  overseers,  having  been  so 
summoned,  did,  before  the  said  justices,  refuse  to  relieve  the 
said  Sarah  Pirth^  and  did  not  shew  to  the  said  justices  any 
sufficient  cause  why  relief  should  not  be  granted  to  the  said 
Sarah  Firth  ;  and  that  the  said  H.  Wood  and  W.  Walker^  so 
being  such  justices  as  aforesaid,  did  thereupon  afterwards,  to 
wit,  on  the  same  day  and  year  aforesaid,  at  the  township  of 
Checkheaton  aforesaid,  make  their  certain  order  in   writing, 
signed  with  the  proper  hands,  and  sealed  with  the  seals  of  the 
said  H*  Wood  and  W.  Walker^  so  being  such  justices  as  afore- 
said; whereby,  after  reciting  that  the  said  Sarah  Firth  had 
made  oath  unto  them  the  said  H,  Wood  and  W>  Walker^  two 
of  his  Majesty's  justices  of  the  peace  for  the  said  Riding,  that 
she  the  said  Sarah  Firth  was  very  poor  and  impotent,  and  not 
able  to  provide  for  herself  and  her  bastard  child  ;  and  that  she 
the  said  Sarah  Firth  had  then  lately  applied  for  relief  to  the 
overseers  of  the  poor  of  the  said  township,  and  was  by  them 
refused  to  be  relieved ;  and  after  reciting  also  that  the  over- 
Voi^  If                                 T  t                                        secr^ 


Digitized 


by  Google 


«t8  CA8BS  IK  THmfTT  T»B»I< 

1786*  aeers  of  the  poor  of  the  «a»d  tofrnsbip  hsid  been  duly  svqhIkmh 
^— ^y^-^   ed  to  shew  cause  whv  relief  should  not  be  gtveu  to  the  ^d  Sa^ 

The  KiTtG  rah  Firth\  bot  had  refused  to  reireye  her  wkh  sufficient  relief^ 
a^nst     ^^  jjjjj  pQ^  shewn  anv  sufficient  cause  why  relief  should  not  be 

'"^^'-'^granted  to  her,  they,'  the  said  ff.  Wooded  W.  IValMrr,  did 
thereby  order  tht  church  wardens  and  overseers  of  the  poor  of 
the  said  township,  or  some  of  the^m,  to  pof^  unto  the  said  Sa^ 
tah  Firth  the  ^um  of  one  shilling  and  sixpence  weekl)^  andeuenf 
Weety  for  and  towards  the  support  and  maintenance  of  her  and 
her  bastard  child^  until  such  time  as  they  should  be  otherwise 
ordered,  according  to  law,  to  fo/bear  the  said  allowaifce.  And 
4ie  jurors  aforesaid,  upon  their  oath  aforesaid,  further  present 
diat  one  John  Fearnletf^  late  of  the  township  of  CheekheaMif 
in  the  said  West-Riding  of  Torktthirey  clothier,  on  the  11th 
day  of  September^  in  the  said  year  1784,  and  long  before,  and 
after wardfs,  tvas  one  of  the  o%)etseers  of  the  poor  of  and  for 
the  township  of  ChecJtheaton  aforesaid,  having  duly  accepted 
the  said  office^  tp  wit,  at  the  township  of  Checkheaton  Si(c»e* 
9|aid;  and  that  it  was  then  and  there  the  proper  office  add 
duty  of  the  said  John  Fearnkyi  a$  such  overseer  a»  aforeaaid^^ 
Irell  and  faithfully  to  execute  add  obey  the  ^d  order  of  the 
9aid  H.  Wood  and  IV*  WMer^  so  made  as  aforesaid,  accord- 
ingto  the  exigency  thereof.  And  the  jurors  aforesaid,  upo* 
their  oath  aforesaid,  further  present  that  the  said  order  of  the 
said  B^  Wood  and  W^  Walker^  so  made  a^  aforesaid,  after^ 
wards,  to  wit,  on  the  same  day  and  year  aforesaid,  at  the  town- 
^ip  of  Checkheaton  afor)ssaid,  in  the  Hiding  aforesaid^  vms, 
duly  shewn  and  delivered  to  the  said  John  Fearnky^  so  being 

^.  such  overseer  as  aforesaid,  to  l>e  by  him  well  and  faithfully 

executed  and  obeyed  in  all  things  according  to  the  exigency 
thereof,  and  according  to  the  said  office  and  duty  of  the  aiud 
John  Fearnley^  as  such  overseer  as  aforesaid^  And  the  jurors 
aforesaid,  upon  their  oath  aforesaid,  further  present  that  the 
said  John  Fearnky^  so  being  such  overseer  as  aforesaid,  add 
so  having  seen  and  received  the  said  order  as  aforesaid,  after- 
guards, to  wit,  on  the  said  Wth  day  of  September  in  the  said 
year  1784,  and  continually  from  thenceforth  for  and  during 
all  such  time  as  the  said  John  Fearnley  continued  in  his  said 
office  of  overseer  of  the  poor  of  the  town  of  Checkheaton 
aforesaid,  unlawfully,  wilfully,  obstinately,  and  contemptu- 
pusly,  did  neglect  and  refuse^  and  hath  wholly  hitherto  ne- 
glected and  refused  J  to  pay  unto  the  said  Sarah  Firthp  the  ium 

of 
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/jfmuMi&$%g  and  six  fience^  or  any  p^irt  rKei-eof,  xutekly  and    TiB^* 
every  wtek^  for  and  cowards  the  support  and  maintenance  of  ^  .y  ■  '^ 
her^Jie  said  Sarmk  Firth  and  her  bastard  child  as  by  the  said  The  ki-id 
^rderhe  the  said  ^ohn  Fearnley^  as  such  overseer  as  '^^^^^  ^^k^mkl 
4aid,  was  required  to  do;  and  the  same  and  every  part  there* 
of  is  still  whoUy  due  and  unpaid  to  the  said  Snridi  Firthy  al* 
4hoogh  he  the  said  John  Feamiey  hath  not  fit  aiiy  time  what^ 
soever  hitherto  been  Otherwise  ordered,  according  to  law,  to 
forbear  the  said  allowance,  contrary  to  the  said  office  and  duty^ 

Feamiey  in  support  of  the  demurrer; 

1st,  Every  jcaption  of  An  indictment  must  shew  thai  it  was 
4slLen  before  a  court  having  a  competent  jurisdiction.  2  Hawki  • 
P.  C  253.  The  caption  of  this  indictment  states,  that  the 
sessions  were  held  on  Tueaday  the  4f  A  of  October^  in  the  25tK 
year  of  the  reign,  Effc.  and  then  it  stares  that  the  same  session^ 
were  adjourned  till  Thursday  the  6th  day  of  July  aforeaaid} 
therefore  the  court,  before  which  this  indictment  was  founds 
was  held  without  an  adjournment,  and  had  not  a  competent 
jttrisdictiob. 

Another  objection  was  taken;  that  it  appeared  that  the  or- 
der of  justices  was  made  on  the  11  th  of  September ^  and  on 
^esaaie  day  it  was  shewn  and  delivered  to  the  defendant ;  but 
4be  indiotoient  did  not  state  that  the  money  was  demanded 
either  before  or  after  it  was  due.  A3  the  refusal  to  pay  con- 
Mtutes  the  essence  of  the  charge,  a  demand  and  refusal  ougfit 
40|have  been  suted.  Besides,  the  money  Ivas  ordered  to  be 
faid  weekly  and  eveiy  week ;  therefore  the  defendant  cou)d 
4(fithave  been  guilty  of  any  disobedience  before  the  expiration 
«f  the  ^t  week ;  but  it  is  not  averi-ed  that  the  woman  waii 
-aKve  at  the  end  of  the  week.  And  he  cited  the  King  against 
Msrekouge,  Tr.  25  G.  3.  £.  J^. 

JLaw^  centra*  This  being  a  demui^rer  to  an  indictment^  no 
advantage  can •  be  taken  of  any  want  of  form  in  the  caption. 
4htt  if  Ule  court  should  be  ot  opinion,  that,  in  this  stage  of 
At  prosecution,  aily  such  objection  may  be  taken^  the  present 
tme  U  not  well  founded,  because  enough  appears  on  the  cap- 
^en  itself  to  shew  that  the  sessions  were  adjourned  till  Thurs^ 
lAiy  the  6IA  day  of  October.  For  though  in  the  former  part 
«tf  it  the  word  ^*  yuii/^  is  erroneously  inserted,  yet  imme- 
diately afterwards  it  is  stated  '^  that  on  the  said  Thursday  the! 
^  6th  day  of  October  aforesaid,  in  the  year  aforesaid,  the  same 
^  general  quarter-sessions  of  the  peace  is  holdeh  by  the  ad*  ' 
^fmmment  aforesaid^    But 
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1786.         The  Court  were  of  opmion  that  this  was  a  good  objec^oti  % 

L..^^^.^-^   because  by  the  caption  of  the  indictment  it  appeared  that  the 

Tbc  KiHG  Court  of  qciarter  sessions  had  no  jurisdiction.    Upon  a  dc- 

agaitut     murrer  to  an  indictment,  the  court  must  look  to  Ac  -whole 

•  ^''^^^^^^:  record  to  see  whether  they  are  warranted  in  giving  judgment 

.on  jti  and  therefore  it  is  open  to  objections  as  well  to  the 

Jurisdiction  of  the  court  where  the  indictment  is  found,  as  to 

.  tb<j  mhject  matter  of  the  indictment. 

On  the  other  point  the  Court  were  of  opinion  that  the  sum, 
which  was  ordered  to  be  paid  weekly,  was  due  at  the  begin- 
ning oi*  the  week  ;  but,  as  to  whether  a  suffcient  demand 
was  stated  to  have  been  made  in  this  case,  they  gave  no  opt" 
nion.  Judgment  for  the  defendant. 

t^edneid^y.  The  KING  against  SAMUEL  HALL. 

Where  a        'T^ 

conviction  X  HIS  was  a  conviction  on  the  22  Car.  2.  c.  1. 
}>y  *  j"*^^  Parts  of  Kesteven,  in  tht^  1  BE  it  remembered,  that  on  the  2d 
apo«  an  in-  county  of  Lincoln.  J  day  of  March^  in  the  26th  year  of 
formation  the  reign,  &fc.  at  New  Sleaford^  in  the  parts  of  Kesteven 
taken  at  a  aforesaid,  and  county  aforesaid,  Robert  Benaonj  clerk,  came 
time  past,  before  me  Richard  Brown,  Esq.  one  of  the  justices  of  our  said 
viction  may  I-ord  the  King,  £sPc.  and  gave  me,  the  said  justice  to  under^ 
state  that  tbe  stand  and  be  informed,  that  one  Samuel  ^a//,  carpenter,  being 
informer  ^j^^  occupier  of  a  certain  dwelling-house,  situated  in  the  pa- 
Tm  the  jut'  '■^^  ^f  Heckington,  in  the  parts  and  county  aforesaid,  did,  oft 
ticetodejn  the  26th  of  February  now  last  past,  at  the  parish  oi  Hecldng* 
Jortned,  in  ton  aforesaid,  wittingly  and  willingly  suffer  a  meeting  and  un« 
^^^rfwiT  ""  lawf'^l  assembly  of  divers  persons  to  be  held  in  his  said  dwel- 
Stns^?  The  ling-hduse,  for  the  exercise  of  religious  worship  in  other  man- 
offender*  nerthan  according  to  the  liturgy  and  practice  of  the  church 
*^T^A  ^  ^^  England^  between  the,  hours  of  one  and  eight  o'clock  ia 
plci^to"t*he  ^^^  afternoon  of  the  same  day  j  at  which  meeting  and  unlaw- 
charge  be  ful  assembly  five  persons  and  more  were  Assembled  together, 
fore  any  over  and  above  those  of  the  said  Samuel  HalPs  household,  ).the 
evidence^in  J^velling-house  in  which  the  said  meeting  and  unlawful  as* 
it  IS  given  ;  sembh  was  held  not  being  certified  to  the  bishop  of  the  dio- 
but  if  the  cese,  or  to  the  archdeacon,  of  that  archdeaconry,  or  to  the 
evide-cebc  justices  of  the  peace  at  their  general  or  quarter  sessions  of  the 
fh^gh  nol  P«»ce-  for  the  parts  and  county  in  which  the  said  meeting  was 
in  his  p^.    held,  nor  registered  in  the  said  Bishop's  or  archdeacon's  court, 

sence    and  ^^ 

htconftttrut 

offence,  the 

irregularity  is  cored^    Where  the  prosecutor  is  not  obliged  to  negative  ^  exceptions  in  a 

aitatute,  and  ne^atiTCS  fiume  of  then  only,  that  part  of  the  information  will  be  lejected  » 

surplusage  (a)* 

(tj  Vid.  A  V.  JefferUi,  poft,  4  yd,  7^7. 
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nor  reconkd  at  the  said  gtneral  or  quarter-sessions)  against  1786. 
the  form  of  the  statutes  in  such  case  made  and  provided,  ^'— v^--^ 
whereby  the  said  Samuel  Hail  hath  forfeited  the  sum  of  20/.  The  Ki  no 
to  be  distributed  as  the  law  in  this  case  directs.  And  now,  ogaintt 
on  the  6th  day  of  the  said  month  of  March^  in  the  twenty-  ^^*' 
sii  year,  f^c»  at  &fc.  came  the  said  Samuel  Hail  before  me  the 
said  justice,  in  pursuance  of  my  summons  issued  in  this  be- 
half; when  the  said  information,  together  with  the  examinatiofis 
in  writing  of  Joseph  Wilkinson  and  Joseph  Chamberlain^  both 
of  Hcckington  aforesaid,  two  credible  witnesses^  taken  upon 
their  respective  corporal  oaths  before  me  the  said  justice,  be- 
bg  openly  read,  which  said  examinations  set  forth,  that  on  the 
said  26:h  day  of  February  the  said  Joseph  Wilkinson  and  Jo* 
seph  Chamberlain  went  to  the  dwelling-house  of  the  said  SafA^ 
uei  Hally  at  Heckington  aforesaid,  and  found  a  great  number 
of  people  assembled  at  the  said  dwelling-house  of  the  said 
^amiel  HalU  and  that  one  Joseph  Merry  weathers  was  preach- 
ing to  the  said  assemblv;  that  the  said  dwelling  house,  at 
wUch  the  said  meeting  and  assembly  was  holden,  was  not 
certified  or  registered  as  by  law  required  ;  and  that  they  also 
saw  there  Peter  Jarvis^  John  Taylor^  William  Taylor^  and 
Robert  Bowles^  all  of  the  said  parish  of  Heckington^  attending 
the  said  meeting;  and  the  said  Samuel  Hall  being  now  here 
required  by  me  to  ansnver  the  premises^  he  the  said  Samuel  Hall 
pleodeth  and confesseth  the  offence  charged  u^ow  him  in  and  by 
the  said  information  ;  wherefore,  &fc.  he  hath  forfeited  20/. 

Bearcroft  took  several  objections  to  this  conviction. 

Ut^  The  information  is  not  in  the  present  tense.     It  is  stat-    • 
edthat  the  informer  came  before  the  justice,  and  gave  him  to 
understand,  i^c.     In   2  Ld.  Raym*  1376,  and  Stra.  608,  a 
conviction  was  quashed,  because  the  record  was  that  the  wit- 
ness ^^prcestitit  sdcramentum^^  instead  of  ^^ prcestat.^^ 

%dhi^  It  appears  that  the  evidence  was  not  given  in  the  pre- 
sence of  the  defendant,  which  it  ought  to  have  been.  The 
defendant  should  have  been  called  on  to  plead  to  the  charge 
before  any  evidence  was  received;  but  instead  of  that,  the 
jascice  read  over  improper  evidence,  which  should  not  have 
been  given,  and  then  called  on  the  clefendant  to  answer  the 
premises^  by  which  means  the  defendant  was  confounded  and 
iadoced  to  plead  guilty. 

tidly, 
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1T66,  ^^i  Though  ibis  is  charge4  as  tn  oienee  agaiMt  che«lar; 
^■- V  ■  ^  22  Car.  2.  only,  y«t  it  concliMles  contrany  to  the  fopm  of  «he 
JThe  kiNc  Hatutesy  wiiich  is  fatal.  2  iStfccii.  P.  C.  «««• 
^p'f^l^  4M/y,  The  informatioo' does  not  cootiiiii  a  charge  wfthio 
-the  9tat.  of  the  22  Car.  2.  c.  1.  upon  whidh  the  justice  profes- 
aes  to  convict.  An  informacion,  on  which  a  con^ction  \%  to 
4be  founded,  must  be  as  certain  as  an  indictment.  Now  tbocigh 
this  information  professes  to  -set  out  an  ofT^^nce  against  llie  22 
iiar.  2.  yet  it  is  not  confined  to  that  statute  onlv,  but  nega^ 
ftives  several  exceptions  in  the  utat  \  W.  ^  M.  c.  18. 
Therefore  though  it  were  not  necessary  for  the  prosecutor  to 
negative  any  of  the  exceptions  under  4he  laUer  act,  yet  hav. 
ing  undertaken  so  to  do,  the  omission  of  any  one  is  hitaL 
The  information  has  negatived  those  in  the  19th  clause  of  the 
tW.^M.  c.  18.  but  has  otnitted  that  in  the  3d  section  of  the 
«ame  statute  ;  for  it  is  not  stated  ^^  that  he  did  not  take  the 
-^  oaths,  and  subscribl:  the  declaration,  Csfc.*'  by  which  he 
^would  have  been  indemnified. 

Balgutfy  in  support  of  the  conviction,  was  stopped  by 
The  Court  i  who  said,  that  however  inclined  they  were  to 
•listen  to  any  trivial  objections  to  such  a  pfdsecution,  yet  none 
,of  the  present  were  sufficient  in  point  of  law. 

As  to  the  1st,  they  said  that  the  words  objected  to  were 
•better  in  the  past  than  in  the  present  tense ;  because  they  re- 
ferred to  a  time  past,  namely  the  time  of  making  the  m/orm^ 
-Ation. 

The  2d,  is  cured  by  the  defetidant's  having  pleaded  guilty* 
As  to  the  3d  and  last.  This  is  a  conviction  on  the  22  Car. 
'2.  therefore  the  prosecutor  need  not  have  negatived  any  of 
the  exceptions  in  the  stat.  1  fV»  is?  M.  c^  IB  i  and  they  may 
ht  rejected  as  surplusage.  For  if  a  subsequent  statute  make 
an  exception  to  a  former  one,  it  is  incumbent  on  the  defend- 
-ant  to  shew,  by  way  of  defence,  that  he  comes  within  such 
oxception. 

'And  besides,  the  13th  section  of  the  22  Car.  2.  directs 
*^  that  this  act,  and  all  clauses  herein  contained,  shall  be 
^*  construed  most  largely  and  beneficially  for  the  suppressing 
**  of  conventicles,  &?c.  and  that  no  record,  warrant,  or  mitti* 
**  mus  to  be  made  by  virtue  of  this  act,  or  any  proceedings 
*^  thereupon  shall  be  reversed,  avoided,  or  any  way  impeach* 
^^  ed)  by  reason  of  any  default  in  form. 

Conviction  affirmed. 

NUTT 
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1786^ 

NUTT  ted  others  Amgaets,  &c.  of  EDWARD  HAGUE  rimr^Jaji, 
a  BaDkmpi,  agahUi  BOURDIEU.  3^^  29rA. 

THIS  was  an  action  oo  a  policy  of  insurance,  made  by  Barratry  can 
Bague  before  he  became  a  bankrupt^  on  goods  laden  on  <>"*/ tj«  co«- 
board  the  ship  h achette^  (otherwise  the  Bellona^)  for  a  voyage  ?)]^,,  ,^ 
from  London  to  tiochelle^  subscribed  by  the  defendant  on  the  awier  of  the 
27th  October y  1769,  for  the  sum  of  120/.  at  1/.  lOs.  per  cenU^^p*  »nd 

pmium.  ^  rdnSSkt^" 

The  defendant  pleaded  the  general  issue. 

This  cause  came  on  to  he  tried  at  the  Sittings  after  last 
Ea»ter  Term  at  Gtuldhall^  before  Bulkr^  Justice,  when  the 
jury  found  a  verdict  for  the  plaintiffs,  damages  93/.  6«.  8^« 
and  costs  409«  subject  to  the  opinion  of  the  court  on  the  fol- 
lowing case. 

That  the  defendant  underwrote  the  policy  stated  in  the  de< 
claration  for  the  sum  of  120/.  at  1/.  10s.  per  cent. 

That  th^  bankrupt  shipped  on  board  the  vessel  in  question 
goods  to  the  amount  of  1800/.  for  Rochelle. 

That  the  captain,  by  the  instigation  and  direction  of  Messrs. 
Le  Grandsj  the  owners  of  the  ship^  -went  rvith  the  ship  and 
cargo  to  Bourdeaux^  instead  of  Rochelle^  where  the  cargo  was 
sold  by  the  agents  of  Z.^  Grands. 

That  a  pietition  was  presented  by  the  plaintiffs  to  the  lieu* 
tenant-general  of  the  admiralty  of  Guienne^  stating.  That 
xn  October  1769  Joseph  Le  Grand^  one  of  the  partners  of  a 
mercantile  house  at  Rochelle^  being  at  London^  with  a  ship 
named  La  Rachette  or  Beliona^  and  in  want  of  money  to  make 
up  a  cargo  to  return  home,  applied  to  the  house  of  Messrs. 
Hague  to  supply  them  therewith.  That  they  agreed  to  sup** 
ply  them  with  the  cargo  required ;  and  thereupon  they  load- 
ed on  board  the  said  ship,  for  account  of  the  said  Messrs.  Le 
Grands^  265  casks  of  train  oil,  4  casks  of  indigo,  and  3  bales 
of  merchandize.  That  as  the  said  Messrs.  Hague  did  not 
know  the  said  house  of  Le  Grands  sufficiently  to  entrust  them 
with  merchandizes  of  such  value,  without  a  security,  there- 
fore on  the  26th  of  October  aforesaid,  they  entered  into  a  con- 
tract with  them  the  said  Joseph  Le  Grand  and  captain  Rene 
Gu'm^  at  London^  whereby  it  was  agreed  that  the  bills  of 
lading  for  the  said  merchants  should  not  be  delivered  to  the 
said  Messrs.  Le  Grands ^  but  at  Rochelle^  the  place  of  the  said 
ship's  destination,  and  until  they  should  have  paid  for  the  same 
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1786*     to  the  bearer  of  the  said  Messrs.  Hague^s  orders  in  bills  of 

V-v^*'    exchange  at  three  and  four  usances,  duly  acci  pied  by  Messrs. 

NuTT  •  Dufour  Mallet  ^nd  Co.  bankers  at  Paris^  or  some  other  mer- 

BouT wEu  ^^^"^s  of  responsibility,  and  approved  by  Messrs.  Hague^  for 
'the  amount  of  the  merchandizes,  together  with  charges  and 

^  premiums  of  insurance,  and  those  of  lading  and  other  ex- 

pences  to  be  incurred  by  the  said  Messrs.  Hague^  relative  to 
t\ic  forwarding  of  the  said  merchandizes;  and  \n  default  it  was 
expressly  agreed,  that  the  said  merchandizes  were  to  be -re- 
ceived for  account  of  the  said  Messrs.  Hague  by  the  bearer  of 
their  orders  free  from  freight,  and  all  other  charges  of  con- 
veying them  from  London  to  Rochelle^  and  for  which  the  said 
Guine^  captain  of  the  said  ship,  was  only  to  have  his  recourse 
against  the  said  Messrs.  Le  Grands. 

That  the  said  captain  Guin^^  in  pursuance  of  the  said  con- 
tract, did,  on  the  27th  of  the  said  October^  deliver  the  bills 
of  lading  to  Messrs.  Hague^  who  on  the  same  day  forwarded 
the  same  to  the  order  of  Mr.  Rodrique  at  Rochelle^  toge- 
ther with  the  said  contract  by  the  post,  desiring  him  to  re- 
ceive for  their  account  the  oils  and  indigo  of  which  the  car- 
go was  composed,  upon  the  arrival  of  the  said  ship,  or  to  de- 
liver the  whole  to  the  house  of  the  said  Messrs.  Le  Grands^ 
-provided  they  fulfilled  the  clauses  and  conditions  to  which 
they  had  agreed,  and  not  otherwise. 

That  the  said  Joseph  Le  6r«;?</ embarked  with  the  said  cap- 
tain Guin^  in  the  said  ship,  and  arrived  at  Rochelle  harbour, 
buti  instead  of  entering  thf  port,  they  cast  anchor  before  St. 
Martin  de  Rh^ ;  and,  Le  Grand  being  put  oh  shore,  he  got 
secretly  into  the  city,  where,  having  consulted  with  his  said 
partners  the  means  of  rendering  ineflPectual  the  precautions 
taken  by  Messrs,  Hague^  he  returned  on  board  and  got  the 
captain  to  sign  other  bills  of  lading  fraudulently  and  contrary 
to  those  delivered  at  London  to  Messrs.  HagUt^  and  of  whicn 
the  said  Mr.  Rodrique  was  actually  bearer. 

That  among  a  number  of  differences  which  distinguished 
the  two  bills  of  lading  was  the  following :  That  by  the  bills 
of  lading  delivered  at  London  to  Messrs.  Hague^  and  by  them 
forwarded  to  Rodrique^  the  captain  was  obliged  to  go  di» 
rectly  to  Rochelle ;  and  by  that  made  before  St,  Martin  de 
Rhe^  ht  reserved  to  himself  the  liberty  of  putting  into  Ro* 
chelle  or  Boiirdeaux. 
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The  petttioQ  then  proceeded  to  state  that  the  captain^  for-     178^* 
getful  bf  his  prior  cnga^ment,  and  the  duty  of  his  employ^    ^*V-^ 
put  into  Bourdcmttx  on  the  2d  of  December.  Kvtt   ' 

That,  by  means  of  these  fabe  bills  of  lading,  abd  by  the  ^  ogf^^ 
€)>ntrivance  of  Le  Grand  and  ihe  dapuin,  the  goods  were  got    °''*"*  • 
do  shore,  and  put  into  the  hands  of  Le  Grarura  agenta. 

That,  as  soon  as  the  report  of  the  shift's  having  arrived  at 
Bourdeaux  had  reached  Rochelle^  Rodriqiu^  Who  was  the  bear- 
er of  the  contract  made  by  Le  Grand  with  the  house  of  Hapue^ 
bearing  date  26th  of  October^  1769,  and  of  the  original  bin  of 
lading  of  the  cargo  of  the  Beihna^  applied  to  the  house  of 
Le  Grand^  who,  after  acknowledging  the  fact  6f  the  ship's 
haviog  arrived  at  Bourdeaux^  drew  a  bill  of  exchange  on 
Messrs.  Bommin  and  Lussaud^  dated  8th  December  1T69,  for 
die  whole  amount  of  the  sum  advanced  by  Hague  to  make  up 
the  cargo.  That  this  bill  however  was  not  accepted  ;  where- 
upon Rodrique  procured  the  cargo  to  be  attached  in  the  hands 
of  the  several  persons  Who  held  it* 

That,  in  the  mean  time^  Hague  having  in  vain  attempted 
to  recover  the  loss  from  the  under-writers  in  England^  pn  ac- 
count df  the  barratry  of  the  master,  stopped  payment. 

That  on  the  8th  March  1770,  the  house  oi  Messrs.  i> 
Granda  delivered  in  all  thelt^  accounts  at  the  registry  of  the 
Consulate  at  Rochelk^  omitting  to  insert  this  debt  to  Hague^ 
Miich  omission  they  had  afterwards  endeavoured  to  supply  by 
a  supplemental  account,  dated  13th  Aftguat  1771*  But  that 
the  account,  when  delivered  in,  was  fuU  of  error  and  fraud ; 
ttpon  the  faith  of  which  supposed  account  however  they  had 
treated  with  their  other  creditors,  and  had  got  their  agree- 
ment allowed  by  the  parliament  of  Paris^  by  arret,  upon  a  pe- 
tttk)n  of  the  i3th  Fehmary  1772  ;  in  consequence  of  which^ 
areleasement  Was  granted  to  them  of  all  attachments  and  ex- 
ecutions, and  an  injunction  to  all  persons,  arresting  any  of' 
their  effects,  to  return  them  into  their  hands. 

That  it  was  to  remedy  this  atrocious  conduct  of  the  houab 
of  Le  Grands  that  the  petitioners  applied,  &c. 
^  The  petition  concluded  by  stating  the  proofs  of  the  plains 
tiff's  title  to  the  sum  claimed  on  account  of  the  cdrgo. 

That,  in  consequence  of  the  above  petition,  a  decree  was 
ttide  on  the  22d  August  1775,  by  ^ohn  Baptist  Raymond  Na^ 
Wfe,  counsellor  in  parliament,  and  lieutenant-general  of  thd 
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1786* .  admiralty)  and  others,  at  Bourdeaux  s   which  after  statiog 
V»iy   J    the  petition  and  the  evidence  produced  in  suppoi^  thereof,  is' 

No  FT     asfpUow^s: 
•^amf#        \y^^  doing  justice  to  the  parties,  have  declared,  and  do  dcr 

ouRDisu.^j^^^^  the  tontpmacy  lard  against  tte  said  Rene  Guini  to  be 
we.l)  and  duly  founded,  and  for  the  compensation  thereof  have 
declared  him,  and  do  declare  him^  guilty  and  convicted  of 
t{if;  crim^  of  barratry  of  the  master,  for  having  signed  talse 
iMlls.of  lading  in,  order  to  change  the  voyage  of  the  said  ship 
ti^e  Rcmhette  or  BeUona^  and  contrived  to  carry  away  the  mer« 
cjfandizes  of  which  the  cargo  consisted,  and  of  feavin^  eSectecl 
the  said  barratry  in  bringing  the  said  ship  into  the  port  of  this 
city,  contrary  to  the  tenor  of  ttie  bills  of  lading  which  he  na4 
delivered. to  the  said  Hague  ;  for  reparation  whereof  we  do 
condemn  the  said  Rene  Quini  to  perpetual  service  on  board 
the  king's  gallics,  &fc. 

We  do  likewise  declare  the  said  Dominique  Le  Grand snnh^ 
^d  convicted  of  having  been  an  instigator  and  accomplice  of 
the  said  barratry  of  the  master,  in  causing  the  said  .captain  U> 
sign  some  false  bills  of  lading  to  alter  the  said  ship's  voyage, 
w.Uh  an  intent  to  carr)*  away  the  merchandizes  of  which  the 
aaid  cargo  consisted,  and  of  having  effected  the  said  rpb)>ei])r 

Scanning  the  said  ship  to  be  brought  jin^pBourdeauXy  where- 
re  we  do  condemn  ihp  saia  D*  Le  Grand  to  serve  the  king 
on  board  his  gillies  for  five  years,  k^c. 
;  We  do  also  condemn  the  said  J?^nr^;aV.  and  2>0m£mjri^ 
Le  Grand }oinHy  and  severally  to  pay  unto  the  said  iViei^/,  S/mthm 
and  RoUeaton^  in  behalf  of  whom  they  act,  the  suni  of  42^70 
liv,  4  sol9^  7  den,  conformable  to  the  bill  of  exchange  dnwn 
^1  the  name  of  Le  Grand^  father  and  son,  to  the  order  of  Mn 
Michel  Rodrique^  on. the  said  Bommin  ^nd  Lussaud^  for  tli^ 
amount  of  the  merchandizes  furnished  by  the  said  Hague  to 
make  up  the  cargo  of  the  aaid  ^hip  the  Racheite  or  Beliona. 
.,.  The  captain  and  Le  Grand  were  also  condemned  in  all  tiaac^ 
get,  expences,  and  in  interest,  &fc. 

.   The  question  for  the  opinion  of  the  Court  is,  whether  tHe 
plaintiffs  are  entitled  to.  recover ,?  . 

.  Smith  contended,  on  the  part  of  the  plaintiffs,  ^t  die  frmu« 
^lulrnt  conduct  of  the  master  amounted  to  barratry.  7^  V^JfP 
this,  he  had  recourse  to  the  severiil  definition^  qf  the  Y€K|ra 
>*  barratry,'*  as  given  by  all  the  writers  upon  commercial  Jaw, 
bv  whom  it  is  explained  to  be  ^^fraus^  dolus^  vel  deception 
MoUoy  considers  malpractices  against  the  cargo  as  amounting 
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to  h^n^pry ;  fOk^  Postlethwoyte  ^)  says,  that  *^  barratry  is     1786. 
where  the  master  or  mariners  cheat  the  owners  or  ihsiiters^    w^Ji-i 
whether  by  ruoning  away  with  the  ship,  or  bi^  embezzling  the    •WtT+ 
cargo  /'  and  above  all  Lord  Mansfield  m  the  case  of  l^allejo     f^""^' 
and  Wheeler  (&),  laid  down  this  broad  description  of  it,  that.   .   *   vm  * 
**  whatsoever  is  by  the  master  a  cheats  a  frauds  a  cozening    or 
**  a  tricky  is  a  barratry  in  him  /'  and  added,   that  **  nothing 
**  could  be  sogeneraiy  Therefore  the  cargo  in  this  case  havii% 
been  embezzled  by  the  fraud  of  the  master,  it  amounted  to  ia 
act  of  barratry  in  him.     He  was  guilty  of  a  crime  in  the  first 
instance,  in  going  to  Bourdeaux  instead  of  Rochelle  ;  and  ev^n 
if  he  had  gone  into  the  port  of  Rochelle^  and  had  made  a  false 
delivery  of  the  goods  to  any  other  person  than  the  proper  cob* 
signee,  he  would  have  been  guilty  of  barratry.     It  can  mate 
ao  difference  that  the  owner  of  the  ship  was  on  board  all  the 
time.     He  was  an  entire  stranger  as  to  the  cargo.     This  in« 
tervention  could  not  vary  the  relative  situation  of  the  oth'ir 
parties :  the  captain  was  not  bound  to  follow  his  directions  ; 
(or,  by  the  affreement  with  Hague^  Messrs.  Le  Grands  had 

Erted  with  meir  interest  in  the  ship  for  that  voyage.  Hague 
d  the  sole  use  of  her,  and  had  pxed  her  destination,  and 
must  be  considered  as  the  special  owner  of  her  during  the  coh. 
tinuance  of  the  agreement.  Therefore,  as  he  was  not  pri^y 
to  fhe  fraud  of  the  master,  he  is  entitled  to  recover  against 
the  underwriters  in  the  character  of  owner  of  the  ship.  No 
actual  conveyance  is  necessary  in  order  to  transfer  the  owner* 
siiip  of  a  vessel ;  it  is  sufficient  for  the  present  purpose ,  *if 
Hague  had  the  sole  occupation  of  her,  and  acted  jistensiMy 
u  owner.  It  was  determined  in  the  case  of  Vallejo  and  WheeU 
er  that  the  act  of  the  captain  amounted  to  barratry,  because 
bis  goinff  to  Guernsey  to  take  in  wine  was  without  the  know- 
ledge oi  Darwin  the  freighter,  who  was  considered  to  have 
such  an  ownership  in  the  vessel  for  that  voyage  as  to  enaHle 
him  to  recover  as  for  a  loss  by  barratry  committed  agaimt  him 
by  the  master.  In  arguing  that  case,  a  distinction  was  taken 
between  a  gf^neral  ship,  and  one  that  is  let  to  freight  to  a  single 

^,ferson  only.     This  case  must  come  within  the  latter  descrip- 

,tion  ;  for  though  there  was  no  charter  party,  yet  that  makes  ho 
difference  ;  for  a  charter  party  is  nothing  more  than  a  con- 

, tract  to  have  the  exclusive  use  of  a  ship  for  a  particular  v6y« 

„jigc,  which  is  exactly  the  case  here. 

The 

(a)  I  Fottlet.  Tit*  Barratry.  (A)  Cowp.  154. 
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1786*         The  court  in  France^  which  had  a  competent  Jurisdiction  to 
y^'^r^mj    decide  such, a  question,  have  already  determined  that  this 
NuTT     was  barratry  in  the  master  ;  and  this  court,  who  are  to  paA 
agahiMt    jydgm^jnt  upon  the  same  facts,   will  not  readily  determine 
^"'^^'^^' otherwise.     As  to  the  reparation  which  was  ordered  to  be 
made  by  that  sentence,  whether  any  benefit  can  ever  be  deri- 
ved from  it,  or  not,  cannot  vary  the  question  between  these 
Sirties,  or  divest  the  right  of  the  plaintiffs  to  recover  against 
e  underwriters  at  home  ;   for  that  was  a  criminal  prosecu« 
tion,  and  the  sum  adjudged  was  more  in  the  nature  of  a  penalty 
for  gross  misconduct  in  Messrs*  Le  Grands ^  than  an  adjudica* 
.  tion  upon  acivil  contract ;  and  the  judges  who  pronounced  that 
sentence  of  condemnation  could  never  intend  thereby  to  set 
\  j^side  a  fair  contract  entered  into  by  other  parties. 

This  being  avowedly  a  fraud,  and  gross  misconduct  on  the 
part  of  the  master,  the  additional  circumstance  of  Le  GraruP^ 
being  privy  to  it,  will  rather  aggravate  than  diminish  the 
master's  criminality. 

S.  Heywood^  for  the  defendant,  went  upon  the  distinction 
which  different  countries  in  Eurofe  make  in  their  definition 
of  barratry.  In  France  barratry  is  any  neglect  whatsoever  On 
the  part  of  the  master  ;  but  in  England  the  act  must  partake 
of  the  nature  of  a  crime  to  constitute  barratry.'  In  2  Fal.  80. 
two  instances  are  mentioned,  where  the  assured  cannot  reco* 
ver  as  for  a  loss  by  barratry  ;  1st,  where  the  owner  of  the 
ship  acts  as  master  |  2dly,  where  the  master  himself  is  the 
assured* 

In  considering  whether  the  conduct  of  the  master  stated  in 
this  case  be  barratry  or  not  barratry  must  be  taken  in  the 
tame  sense  in  which  it  is  used  In  English  policies  of  assu« 
ranee  ;  and  according  to  our  signification  of  the  word,  barra- 
try must  be  committed  against  the  owners^  It  is  said  indeed, 
ihat  Hague  must  be  considered  as  the  owner  of  the  ship  fra 
hac  vice :  but  the  last  words  of  the  agreement  are  decisive 
against  such  a  construction  ;  for  it  was  a  conditional  sale  of  the 
cargo  to  Messrs.  Le  Grands y  and  in  default  of  their  paying  for 
it  in  the  stipulated  manner,  Hague  was  to  pay  no  freight  or 
other  charges  of  conveyance,  but  the  captain  was  to  have  his 
remedy  against  he  Grand  9Xone»  So  that  Hague  had  merely 
the  use  of  the  ship,  and  not  the  possession  or  direction  of  her* 
In  Vallejo  and  Wheeler^  the  ship  was  chartered  to  Darwin,  by 
which  means  he  was  to  all  intents  and  purposes  the  owner  of 
the  ship  for  that  voyage.     It  was  there  argued,  that  if  a 

ship 
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ship  be  let  out  to  freight  to  a  single  person,  the  freighter  is  '1786, 
(nvner  for  that  voyage  :  but  if  there  be  only  a  covenant  to  car-  K^^>f*m^ 
ry  goods,  the  real  owner  of  the  vessel  has  the  direction  of  Nutt 
her,  and  the  hiring  of  the  master  and  mariners.  This  was  T'"^ 
nothing  more  than  a  mere  undertaking  to  carry  the  goods  of  *^""*' 
Hague  to  Rochelle.  And  according  to  the  doctrine  in  Stamtna 
and  Brown  (a)  when  a  merchant  had  shipped  goods  on  board 
a  general  ship,  and  the  captain  has  deviated  with  the  consent 
of  the  owners  of  the  ship,  that  was  held  not  to  be  barratry,  so 
as  to  entitle  the  owner  of  the  goods  to  recover  against  the  un- 
derwriter. In  2  Chan.  Cas.  238.  it  was  held  that  the  owner 
of  the  ship  is  not  liable  for  the  barratry  of  the  master  ;  for 
which  reason  barratry  is  insured  against,  but  deviation  is  not. 
In  barratry,  the  captain  must  commit  a  fraud  upon  his  owner  : 
but,  if  the  owner  be  guilty,  it  then  ceases  to  be  barratry,  and 
becomes  some  other  crime  for  which  he  is  answerable  to  the 
party  injured.  There  can  be  no  doubt  in  this  case  against 
whom  the  fraud  was  committed.  There  was  no  relation  be. 
tween  the  master  and  the  freighter.  The  former  acted  under 
the  direction  of  the  owner  of  the  vessel,  and  therefore  cannot 
be  said  to  be  guilty  of  a  fraud  against  him  ;  in  which  case  on- 
ly an  insurer  can  be  liable  as  for  barratr)'.  For  all  species  of 
embezzlements  by  the  master  or  mariners  to  a  certain  am- 
ount the  owner  of  the  ship  is  liable  by  7  Geo.  2.  c.  15.  afor^ 
tioriy  if  he  himself  is  consenting  to  it :  and  the  underwriter  is 
only  answerable  for  those  acts  of  frauds  for  which  the  owner 
U  not:  but  where  goods  are  lost  or  spoiled  by  the  default  of 
the  roaster,  the  owner  Is  liable  in  respect  of  the  freight.  Boson  ^ 

y.Sanford  and  others.  Salt.  440.  In  the  case  oiyLewen  and 
Smsso  (A),  Lord  Hardwicke  said,  **  Barratry  is  an  act  of 
♦*  wrong  done  by  the  master  against  the  ship  and  goods." 
The  Courts  on  this  day,  ordered  another  argument ;  and 
Lord  Mansfiejld,  Ch.  J.  said  that  ^ith  regard  to  the 
lentence  which  had  been  passed  abroad,  and  which  declared 
the  master  and  owner  to  have  been  gtiilty  of  barratry,  it  was 
entirely  out  of  the  question.  That  though  it  was  a  most  righ- 
teous judgment ;  yet  that  it  was  no  part  of  the  consideration 
of  the  Court  there,  what  was  mt-ant  by  harrury  in  an  English 
policy.  The  question  was  left  entireh  open.  That  their  icTea 
of  barratry  was  manifestly  different  from  the  construction 
put 'upon  that  word  in  our  own  courts,  for  the)  had  found  the 
•wwfr  guilty  of  bafratn,  which  was  entii.I/  repugnant  to 
every  definition  of  barratn  which  had  ev^r  been  laid  down 
in  an  English  court  of  justice. 

A  few^ 

{a)2Str,  1172,  (bj  Poit/etli.  .  «    r.:  Atmrarux. 
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1^86.        A  £ew  days  aCterwards  the  Court  declared  that  they  hiulriipt 

^"v*^   the  smallest  doubt  as  to  the  present  question,  and  therefore 

NuTT    thought  it  very  unnecessary  to  hear  »  second  argupient*    Ac* 

Lord  M  ANAFiELDf  Ch.  J.  delivered  the  opinion  of  the  court. 
All  questions  upon  mercantile  transactions,  but  more  p^- 
cularly  upon  policies  of  insurance,  are  extremely  ipjportfat 
and  ought  to  be  settled.  The  general  question  here  is  op.^e 
construction  of  the  word  barratry  in  a  policy  of  insunmce. 
It  is  somewhat  extraordinary  that  it  should  have  crept  .isio 
insurances,  and  still  more  that  it  should  have  contihu^. in 
them  so  long  ;  for  the  underwriter  insures  the  conduct  of  tj^e 
captain  (whom  he  does  not  appoint,  and  cannot  dismiss,}  to  the 
owner  who  can  do  either. 

The  point  to  be  considered  is,  whether  barratry,  in  ^ 
sense  in  which  it  is  used  in  our  policies  ,of  insurance,  can  1^ 
committed  against  any  but  the  owners  of  the  ship  i  It  is  ^cfr 
.beyond  contradiction  that  it  cannot.  For  barratry  is  sooie* 
•  thing  contrary  io  the  duty  of  the  master  and  mariners^  J^e 
very  terms  of  which  imply  that  it  must  be  in  the  relatiQ0.}n 
which  they  stand  to  the  owners  of  the  ship.  The  words  ^ojiffd 
are  master  and  mariners^  which  are  very  particular.  An  Qt^ 
er  cannot  commit  barratry.  He  may  make  himself  liable  by 
his  fraudulent  conduct  to  the  owner  of  the  goods,  but  liot^tt 
for  barratry.  And,  besides,  barratry  cannot  be  coinniitt^ 
against  the  owner  with  his  consent :  For  though  the  pwner 
may  become  liable  for  a  civil  loss  by  the  misbehaviour  of  ^ 
captain,  if  he  consent,  yet  that  is  not  barratry.  Barrd^ 
must  partake  of  something  criminal^  and  must  be  coininht^d 
against  the  owner  by  the  master  or  mariners.  In  ,the  case^of 
Vallejo  and  Wheeler  the  Court  took  it  for  granted  that  bdrrplt{j/  I 
could  only  be  committed  against  the  owner  of  thes^ip.  .The 
point  is  too  clear  to  require  any  further  discussion. ' 

Postea  to  be  delivered  to  the.defendi|i|t. 
BuLLKR,  J.  took  notice  of  some  mistake  in  the  statement 
of  the  case  of  Vallejo  and  Wheeler  as  reported  in  Ci^w/e/*,  which, 
he  said  was  easily  amended  by  suting  that  the  vessel  was  char* 
tered  by  Brown  to  Darwin,  instead  of  by  Darwin  to  Brpifn* 

That  Broxvn  having  likewise   acted  as  captain  of  the^ip 
had  probably  been  the  occasion  of  the  mistake. 

And  that,  when  the  case  was  read  with  this  a}tcratiop,  .it 
would  be  found  to  decide  the  present  question. 

The 
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trie. 

the  klNG  against  the  filSHOP  of  LONDON.        ^'^, 

jyEARCROFT  had  obtflitied  a  rule  last  term  to  shew  cause  The  Cowt 
-"  why  a  writ  of  mandaitius  should  not  issue  directed  to  the  ^»**  '^^ 
dfefendiAlit^  coitemanding  him  to  license  John  Hutefum^  ^^^tmandamas 
to  piraih  as  aftiemooii  lecturer  of  the  parish  church  of  A*  torn  bishop 
httk^  Xjhekea^  pursuant  to  his  election.  '  to  ikenae  a 

This  Hile  was  ehlarged  at  the  beginning  of  this  term,  i^JlJ^^'thc 
'  ordet  to  thake  Mr.  Cadogan^  the  rector,  a  party  to  it*  content  of 

Tfii;  application  was  founded  on  seversil  affidavits,  which  the  rector, 
silted  th*t  there  had  been,  time  immemorial^  a  right  and  cus*  J^**«^  »^^ 
tb^  iik  the  said  parish  for  the  parishioners  to  have  and  sup-  g^^J|| 
port,  by  voluntary  contribution^  a  lecturer  to  preach  in  the  said  by  volnncary 
pikrish  church  on  Sum/ays  in  the  afternoon,  and  that  it  hadcontributi- 
been  the  custom  of  the  parishioners,  time  immemorial^  to  ®^***^„^^J^ 
Aii^te  ahd  elect  such  lecturer  by  public  and  open  poll  of  the  f^^x  custooi 
iriialbltants  p&ying  scot  and  lot  in  v^e  said  parish  in  the  vessry  to  elect 
rbote,  previous  notice  of  such  election  being  given  in  church  ^»^'»o«fJ|^ 
o&  the  Sunday  preceding.  Selm? 

That  previous  to  the  year  1708,  there  was  no  entry  to  be 
fbtSid  16  Ike  parish  books  relative  to  the  lectureship,  they 
AnM^ng  been  lost  or  destroyed,  as  was  believed. 

That  the  foUbwing  entries  were  taken  from  the  parish  mi* 
Mt^bOok  ; — ^^^  Thursday^  ^uly  tst,  1708.  It  is  also  ordered 
^'it  tife  sAme  vefstry  that  they  will  proceed  to  the  choice  of  a 
<*  fectitf^r  in  the  room  of  Mr.  Standish^  lately  deceased,  ott 
**  SiMiay  next, -at  six  in  die  evit^ning ;  and  that  notice  thereof 
^  bte  l^ivet)  in  the  church  ib  the  morning,  &c. 

^  Accordinj;  to  an  order  at  our  last  meeting,  on  the  4th 
**  ibitknl^  We  ak'e  How  met  in  a  veiltry  to  mak^  a  further  scruti- 
^«  ny.  Who  arie  proper  electors  ;  tind  do  now  affirm  that  the 
♦*'imrfority  was  for  Mr.  Hugh  Shorthouse^  to  be  our  lecturer  j 
••  ibd  thef^fere  do,  ih  the  presence  of  us,  the  church-wardens 
*^Weid  cHrcirseers  and  the  rest  of  the  palrhhioners  now  present, 
*^  declii^e  ind  attelt  the  ssime." 

'JThat  it  appeared  by  the  said  bocOc  Of  entries,  from  the  year 
iTOB  to  the  presedt  time,  that  there  had  be=en  lecturers  chosen 
liv  the  inhabitants  hottSeliOlders  of  the  said  parish  in  regular 
iwcd^iite  t3^>di(i^Vti<^imcy  byaAeath  or  resignation  Of  the  former- 

lecturer* 
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ir86.     lecturer.    That  the  reverend  WilUam  WilUams  clerk,  the  laCtf 

^— y— ^    lecturer  of  the  said  parish,  on  or  about  the  23d  Februcury 

The  King  1786,  regularly  resigned  the  said  lectureship.     That  on  the 

Th^MHOp  ^^^  March  last  after  notice  given  bti  the  28ch  of  Febtttary 

of  London,  pi'cceding,  the   inhabitants  proceeded  to  an  election  in  the 

usual  manner,  when  Mr.  HtUchins  was  chosen,  &^c. 

JUingay  now  shewed  cause  against  the  rule,  and  read  front 
an  affidavit  the  following  entry,  extracted  from  the  registry 
of  the  Consistory  Qofart  6f  London  f  ^'' We,  whose  names  are 
**  hereunder  written  do  declare,  that  Mr.  Hugh  Shorthouse 
*'  was  fairly  and  duly  elected  to  be  lecturer  of  the  parish  church 
**  of  Chelsea^  on  the  4th  day  of  this  present  jfuiy  ;  and  there- 
^^  fore  we  da  humbly  request  the  Right  Reverend  Father  in 
^\  God,  Henrys  Lord  Bishop  of  London^  that  he  would  be 
^^  pleased  to  give  him  a  license  to  officiate  as  lecturer  in  the 
<^  said  parish  church  of  Chelsea.  Witness  our  hands,  this  8th 
**.day  of  July^  1708,  (signed  by  the  church  wardens,  over* 
^^  seers  and  constable.'*) 

After  which  followed  ;  **  Mr.  Hugh  Shorthouse  stood  with 
'*  my  coment  for  lecturer  of  Chelsea^  and  was,  ^s  is  above  spe- 
y^  cified,  chosen  by  a  majority  on  the  4th  day  of  July  lasU 
**  Witness  my  hand  this  2 1st  of  August^  1708.  John  King^ 
"rector  of  Chelsea.^ 

He  contended  that  it  appeared  from  the  above  extract  tkat« 
in  the  very  instance  relied  on,  the  consent  of  the  rectoif  had 
b<)en  obtained,  before  the  bishop  granted  his  license^ 

Unless  there  be  an  endowment  or  an  immemorial  custom 
to  appoint  without  the  consent  of  the  rector,  the  Court  will 
never  grant  a  mandamus  to  the  bishop  to  license,  till  such 
consent  is  obtained.  2  Stra.  1192.  1  Wils.  11.  This  was  not 
an  endowed  lectureship,  because  it  appeared  from. the  affida^ 
vits  that  the  lecturer  has  been  supported  by  voluntary  contri- 
butions*  It  would  be  nugatory  in  the  bishop  to  gra^t  such  a 
-  license,  unless  the  consent  of  the  rector  were  obtained^  or  un^ 
less  it  were  warranted  by  immemorial  custom,  because  the 
rector  might  maintain  trespass  against  the  lecturer  for  u^ng 
his  pulpit,  even  though  he  should  be  licensed  ;  for  a  Jtcense 
forms  no  part  of  the  title  of  a  lecturef^  it  only  exempts  hi«L 
from  the  penalties  in  the  13  &f  14  Car.  2.  c.  4« 

He  mentioned  a  case  between  the  church-wardens  of  4^^ 
Leonardos  Shoreditch^  and  doctor  Denn^  in  the  ecclesiasticuL 
a>urt,  in  the  year  1758,  where  doctor  Denn  the  rector  of  the 
parish  entered  a  caveat  against  the  Rev.  J*  Day^s  being  li- 
censed. 
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eensed,  who  hlid  been  eiecftd  by  jthe  parishioners  to  the  office  1796. 
of  lecturer,  and  the  license  was  afterwards  refused^  because  ^^^'^"^ 
the  rector  did  not  consent*  The  Kisc 

Bearcroji  and  Erakine^  contta^  insisted  upon  the  right  bf  the  Thc^BlThoo 
parishioners  to  make  such  an  appointment;  for  the  affidavits  of  Bcn^i^ 
expressly  state  an  immttnorial  custom  in  them  to  choose  a  lec- 
turer. This  custom  is  supported  by  entries  as  far  back  as  the 
records  of  the  parish  reathi  Primd  facie  these  are  strong 
evidence  of  such  jiw  imuiemorial  custom  ;  and  if  these  facts 
were  put  in  issue  on  record,  it  would  be  incumbent  on  the 
olher  party  to  impeach  them  by  contrary  evidence*  Ii  is  suf- 
ficient for  the  party  applying  to  state  a  right  in  themselves, 
without  negativing  thr  right  of  any  other  personi  As  to  the 
consent  which  is  supposed  to  have  been  given  by  the  rector  in 
1708  to  the  election  of  Mr.  Sherthouse^  it  does  not  appear 
by  the  entries  that  such  consent  was  certified  to  the  bishop 
before  he  granted  his  license.  The  case  df  doctor  Denn  is 
not  applicable  here,  because  the  custom  of  another  parish  will 
not  govern  this.  The  9tat.  13  £?'  14  Cat.  2.  c.  4*  does  not 
require  the  cotisetit  of  the  rector. 

But  even  supposing  this  right  to  be  Itft  doubtful  upoh  the  ' 

^aSdavits^  the  court  has  always  either  granted  a  mandamus  id 
Such  cases,  or  directed  an  Issue  to  be  tried,  in  order  that  the 
party  may  have  an  opportunity  to  asSeht  his  right.  Nothing 
more  is  necessary  for  the  party  applying  for  the  writ,  than  td 
^hew  a  probable  cause  ;  and  this  by  nb  means  concludes  the 
question,  but  merely  puts  the  tight  Iti  a  Ivay  to  be  tried.  la 
the  case  of  The  King  arid  the  dejin  and  chapter  of  St.  PauPs^  ' 
Wallace  opposed  an  applicatiori  which  was  made  for  a  manda* 
inus  to  admit  one  Afnold  to  the  office  of  verger  of  th^  churchy 
on  the  ground  that  the  right  on  which  he  claimed  \7as  dis^i 
puted  J  bat  the  Court  grautcfd  the  wrtt  in  brder  to  try  the 
right. 

Lord  M ANSFi£Lt),  Ch.  Ji 

Nothing  is  so  clear  as  that  ho  {)efSon  can  lise  ttfe  |>utpit  ot 
a  rector  unkss  he  consent ;  ot,  in  other  words,  no  mail  can  b^ 
a  lecturer  without  such  consent*  But  if  there  has  been  an  im<^ 
memorial  usage^  the  lai^  stijiposes  tKat  there  Was  a  good 
foundation  for  it.  If  the  lectilr<^shi(>  be  endowed,  that  atfordt 
a  strong  argument  to  support  the  cdstom,  ahd  to  ftbew  that  it; 
bad  a  legal  commencement. 

When  an  application  is  made  for  a  mandamus,  and  the  ques-* 
tion  turns  upon  a  custom  which  the  parties  litigating  desire  to 

VoL«  I«  Tilt  have 
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dfLoN^owl^'d  merely  for  asking 


17ffi.     hai^e  tried,  the  Court  will  grant  the  wrh  for  that  fnrpomi  at 
\mk^^mJ    ihtry  will  direct  an  issue  to  be  tried.     But,  in  such  cases,  A 
The  ki^G  toundaiion  must  be  laid  before  them,  and  they  must  eee  thttfc 
aguHtt    tj^ere  is  some  ground  for  the  application.    It  will  not  be  grant- 
In  the  present  case  there  is  not  a  c<»» 
lour  for  it ;  the  leciureship  is  not  endowed,  it  depends  upon  a 
voluntary  contribution.     All  the  evidence  tends  to  prove  thsft 
the  consent  of  the  rector  has  always  been  obtained.     Tbt 
only  entry  produced  Is  in  1 708 ;  and,  even  in  that  iBstancCv 
it  appears  from  the  bisho|)'s  books,  that  the  rector  had  giveft 
his  previous  consent  to  the  candidate's  standing  for  the  lec^ 
tureship.     And  no  instance  has  been  produced,   in  whidt  4 
license  has  been  granted  without  the  rector's  consent. 

BuLLER,  J.  There  cannot  be  a  stronger  a  rase.  There 
is  no  contradictory  evidence,  and  therefore  there  is  nothing 
for  a  jurj-  to  try.  For  the  parties  applying  have  not  swoTA 
to  any  one  instance  in  uhi  h  a  lecturer  has  been  liceastd 
without  the  consent  of  the  rector. 

Rule  discbargcd*- 


June  30th. 

A  |>ersnn 
may  jus'ify 
tresp  tss  in 
foliovsing  a 
fox  vMith 
huu:ul&  over 
the  grounds 
o£a!iother,it 
he  do  no 
more  than  is 
necessary  to 
kill  the  fox 


GtTNDRY  a^<7m*r  FELTHAM. 


TRESPASS  for  breaking  and  entering  the  |>laintitf*s 
closes,  with  horses,  dogs,  fcfc.  and  for  beating  and 
hunting  for  game  therein,  and  for  breaking  down,  trampling 
down,  and  destroying  the  hedges  of  the  plainti^. 

Pleas.  Ist,  I  ht  general  issue,  on  which  issue  was  taken. 
2dly,  And  for  a  further  plea  in  this  beh.ilf,  as  to  the  breaki 
and  entering  the  said  closes  of  the  said  plaintiff,  in  the  s& 
declaration  lueniioned,  at  one  of  the  said  several  days  ai. 
times  when,  i^c.  in  the  said  declaration  mentioned,  and  witu 
feet  in  wnlkirg,  and  with  the  said  horses  in  the  said  declara- 
tion mentioned^  and  with  the  said  hounds,  greyhounds,  and 
other  dogs,  in  the  said  declaration  mentioned,  treading  down, 
consuming,  and  spoiling  a  little  of  the  grass  then  and  and 
there  growing  and  being;  and  as  to  the  breaking  down,  tranfh 
ling  down,  treading  d<  wn,  prostrating,  and  destroying,  a  li|» 
tie  of  the  hidges  and  fences  in  the  said  declaration  ibentio» 
cd,  there  then  standing,  growing,  and  being,  in  and  upon  the 

said 

(A)  KicbolaM  v.  Baiger,  37  fc  38  EHz.  C.  B  S.  P.  poit,  3  vol.  ^.  n.  a. 
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doses  in  the  said  decUratton  mentioned  by  the  said  defendant     1 7S6. 
•bove  supposed  to  have  been  done,  he:  the  said  det'endsnt  by    ^>-«y«^ 
leave  of  the  court,  EsPc.  says,  that  he  the  said  plaint  iil  ought  not   i^vAOKy 
Co  have  or  maintain  his  aforesaiil  action  thereof  against  him^    '^J!'^**^, 
ihe  said  defendant,  because  he  8ay»  that  before  and  at  the  said 
several  days  and  times  when,£sfc.  the  said  hounds, greyhounds, 
and  dogs,  in  the  said  declaration  mentioned,  i%ere  the  hounds, 
greyhounds,  and  dogs,  of  one  Humpfi-rij  Murt^  Esq.  and  that 
the  said  Htnnphry Shirt  was  then  a  person  qualified  by  the  laws 
and  statutes  ot   this  realm   to  keep  and  use  the  sjid  hounds, 
greyhounds,  and  dogs,  in  the  said  declarution  mentioned.  And 
that  the  said  H*  Sturt^  before  the  said  sev^^ral  days  and  times 
when,  &c*  to  wit,  on  the  first  day  oi   Septemker  1785  afore^ 
said,  at  the  parish  aforesaid,  in  the  said  county  of  Dor^et^  had 
rctaiaed  and  employed  the  said  defendant  a^  his  huntsman  and 
ssrvant,  to  hunt  and  take  care  of  the  said  hounds,  greyhounds, 
and  dogs,  in  the  said  declaration  mentioned ;  and  that  the  said 
4cf(BiMlant,from  that  time  until  and  at  the  said  several  da\  s  and 
ttnies  when,  CsPc  had  remained  and  continued,  and  thea  was., 
such  huntsman  and  servant  of  the  said  H.  Sturt  as  aforesaid  \ 
ami  that  just  before  each  of  the  said  seveial  davs  and  times 
when,  &c.  he  the  said  defendant  had  Mtarud  and  found  one  of  ^ 
(hose  destructive  and  hurtful  vermin  and  beasis  of  prey  natuv  ' 

laMy  inclined  to  do  mischief,  called ybx'e.v,  in  and  upon  certain 
lands  near  to  the  said  closes  in  which,  &<..  to  wir,  at  the  pa* 
rish  aforesaid  in  the  said  county  of  Dorset;  and  thai  he  the 
laid  defendant,  being  such  huntsman  and  ser\  ant  of  rhe  ^atd 
H,  Sturt  as  aforesaid,  a  little  before  each  of  rhe  sai(i  davs  and 
dsifs  when,  tfc.  bv  the  leave  and  license  of  the  sufl  //.  Sturt^ 
in  order  to  hunt,  pursue,  take,  kill,  and  destroy,  the  several 
respective  foxes  so  started  and  found  as  aforesaid,  and  to  hin- 
der and  prevent  the  said  foxes  from  doiug  any  misc  hief  in  the 
acighlKJurhood,  had  caused  the  said  houmU,  greyhounds,  and 
Other  dogs,  in  the  said  declaration  mentioned,  being  the 
bounds,  greyhounds,  and  dogs,  of  the  said  H.  Sturt^  to  hunt^ 
£:>)low,  and  pursue  the  said  foxes  ;  and  that  because  each  rew 
spcclivcy^y  of  the  said  foxef  so  respectively  started  and  found 
as  aforesaid,  a  little  before  each  and  evrr\'ODe  of  the  said  seve- 
ril  respective  davs  and  times  when,  &^r.  had,  duriog  the  said 
pursuits,  fled  5ind  run  out  of  and  from  he  s  'i J  lands  whrre 
they  had  been  so  as  aforesaid  resp^ctivrlv  sraitfd  and  found, 
nrto  and  ovtr  the  said  cloites  m  which^  (<fc.  in  the  said  declara*- 

tion 
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1 789.  tmn  mentioned,  he  the  aaid  deferndant^berogsuch  huntstnan  and 
servant  of  the  said  //.  Start  as  aforesaid^  did,  at  the  said  days 
and  times  Mrhen,  ^c.  in  the  fmrsuit  of^  mid  tQ  hunt^  take  JtiU^ 
-  -  and  destrqy^  the  said  several  and  respective  foxes,  and  €u  the 

*  '  only  way  and  mean  for  so  doings  with  one  of  the  said  hornet  in 
the  said  declaration  mentioned,  at  each  time  when,  &fc.  and 
V)ith  the  amd  hounds^  greyhotmdtt^  and  other  doga^  in  the  said 
declaration  mentioned,  joUoV)  and  go  after  th$  hoid  refpedivn 
foxes  into  the  said  closes  in  which,  i^c^  with  an  intent  to  kill 
and  destroy  the  same,  and  did  take,  kill,  and  destroy  the  same} 
and  in  so  doinff,  he  the  said  defendant,  at  the  said  days  ami 
times  when,  C^c.  did  break  and  enter  the  said  closes  of  tha 
said  plaintiff  in  the  said  declaration  mentioned,  and  with  his 
feet  in  walking,  and  with  the  said  horses  in  the  said  dedaniv 
tion  mentioned,  and  with  the  said  hounds,  greyhounds,  an4 
other  dogs,  in  the  said  declaration  mentioned,  did  tread 
down,  consume,  and  spoil  a  little  of  the  grass  then  and  there 
growing  and  being,  and  did  a  little  break  down,  trample 
down,  prpstrate,  antl  destroy  the  said  hedges  and  fences  in  the 
said  declaration  mentioned,  then  and  there  standing,  growing 
^  and  being  in  and  upon  the  said  closes  in  the  said  declaration 

mentioned,  as  he  lawfully  might  for  the  cause  aforesaid,  do- 
Mig  as  little  damage  to  the  said  plaintiff  as  he  the  said  defends 
ant  possibly  could  ;  which  are  the  said  several  trespasses  in  the 
introduction  to  this  plea  mentioned,  and  whereof  the  said 
plaintiff  hath  above  complained  against  him  the  said  defend- 
ant;  and  this  he  the  said  defendant  is  ready  to  verify; 
wherefore  he  prays  judgment,  £fc. 

To  this  ther^  was  a  general  demurrf^r,  and  joinder  in  de^ 
^urrer. 

Lawrence  for  the  plaintiff.  The  question  upon  this  record 
is,  whether  a  person  hunting  has  a  right  to  follow  foxes  opoa 
the  ground  of  another  ?  The  qualification  of  the  person  is 
entirely  out  of  the  question.  By  thp  general  law,  no  person 
can  go  over  the  land  of  another  without  his  permission  ;  and 
in  Sutton  against  Moody  (a),  J^ord  Hok  saidy  ^^  If  A.  start  a 
^  hare  in  the  ground  of  B^  apd  hunt  it  into  the  ground  of  C^ 
^^  and  kill  it  there,  the  property  is  in  4«  the  hunter ;  hut  A.  ie 
^  liable  to  an  action  of  ires  pass  for  hunting  in  the  grounds  as  tueB 
f*  ofB*  as  ofC.^^  But  the  distinction  which  may  be  attempt* 
ed  to  be  taken  between  that  case  and  the  present  is,  that  a  fox 
js  a  noxious  animalj  and  therefore  that  every  person  is  at  liberty 

(a)  1  Lord  £aym,  35^. 


Digitized 


by  Google 


IN  THE  TWENTY-SIXTH  YEAR  OP  GEORGE  III.       >    3Sr 

to  pursoe  md  kill  it  wherever  it  is  found.     If  it  in  so  deter-     1786. 
nuDed,  it  must  be  upon  the  principle,  that  it  is  for  the  public    V-^^—' 
gpod  to  destroy  the  animal,  and  that  the  convenience  and  rights   Gond«y 
of  individuals  must  give  way:  but  this  will  equally  give  ^p^j^^^^^ 
rigbt  to  destroy  fences,  to  go  into  standing  com,  or  gardens 
and  nurseries,  let  the  mischief  to  the  owner  be  ever  so  consi- 
derable.   The  principle  applies  as  well  lo  searching  for  those"^ 
animals  in  the  grounds  of  another,  as  to  the  fiursmt  of  them  : 
but  such  a  right  is  denied  by  every  law-book  on  the  subject. 

io  the  ease  of  Get^g  v.  Minne  (a),  it  was  determined  that 
the  defendant  could  not  justify  digging  for  a  badger*  And 
though  CroJkr^  J.  said  In  that  case,  that,  upon  a  pursuit,  the 
defendant  might  follow  and  kill  noxious  animals  over  the 
grounds  of  a  third  person,  without  being  subject  to  an  action 
of  trespass^  yet  that  did  not  form  a  part  of  the  case,  and  was 
merely  founded  on  a  dictum  of  Brooke^  J.  in  12  Hen^  8.  10. 
where  he  said,  a  man  might  justify  entering  into  the  lands  of 
another  to  kill  a  fox,  gray,  or  an  otter,  because  they  are  beasts 
injurious  to  the  commonwealth.  But  the  principal  question 
there  ^irose  concerning  the  property  of  a  stag,  which  had  been 
killed  in  hunting.  And  upon  this  have  all  the  subsequent  de- 
ciabnsbeen  made,  without  regarding  the  occasion  which  gave 
fife  to  it.  So  that  this  dictum  in  Btdstrode  was  merely  found- 
ed on  a  dictum. 

But  in  2  Hoi*  Abr.  55B*  there  is  an  express  aiuhority  ngainst 
such  a  doctrine ;  for  it  is  there  said,  *^  that  the  defendant  could 
^  not  justify  the  trespass  on  account  of  hunting  a  fox  ;^  and 
in  the  same  case,  as  reported  in  BrownL  224.  Fenntr^  J.  held» 
^tbat  it  was  not  lawful  to  break  hedges  in  the  pursuit.'* 
And  breaking  hedgt^s  in  the  present  case  constitutes  a  part 
of  the  trespass,  which  is  confessed  by  this  plea.  These  au- 
thorities are  recognized  in  Com*  Dig*  title^  Pletider^  3  AI.  37. 
where  it  is  said,  the  defendant  cannot  justify  either  entering 
or  (Rggincr  for  a  fox. 

Giboa^  for  the  defendant,  was  stopped  by  the  Court. 

Lord  Mansfield,  Ch.  J.  By  all  the  cases  as  far  back  as 
in  the  reign  of  Henry  8th,  iuis  settled  that  a  man  may  follow 
a  fox  into  the  grounds  of  another.  It  is  not  necessary  in  this 
ease  to  enter  into  the  exceptions  which  have  been  made  to 
that  general  rule^  because  this  demurrer  disputes  the  general 
proposition. 

WiLLES,  J.  said,  that  the  case  in  Popham  162  was  much 
stronger  than  the  present. 

BULLER) 
(a)  2  MuUir,.  60. 
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1786.        BuTLFiR^  J.    The  questioB  on  this  record  is^  wheduBr^ 

<^<— v-<-«^    defendant  be  justified  in  following  the  fox  at  all  over  anothfit 

GuNDRT  man's  grounds.     The  demurrer  admits  that  which  is  avcrrtd 

^^gmntt    2j^  ^(^^  pi^^^  'namely,  that  this  was  tlie  only  means  of  kiiliog 

'  the  fox.     This  case  does  not  determine  that  a  person  mqr 

unnecessarily  trample  down  another  person's  iiedges^  or  w^ 

liciously  ride  over  his  grounds  :  if  he  do  more  than  is  abso* 

lutely  necessary f  he  cannot  justify  it  \  and  such  ctrcainstjmccs 

are  a  proper  subject  for  a  new  assignment. 

Judgment  for  the  dftie»dbmtb 


^^''abth.  '-o^^  BUTE  against  GRIND  ALL  and  Anothei*, 

TYit  rsnger    'THHESE  were  two  issues  : 

1^  s  raya/  X  The  first  of  which  was  to  try,  whether  the  pTaintitf,  ts 
pari  IS  rate-  ranger  and  keeper  of  his  maiestv's  park,  called  The  Niew  PdrL 
to  the  poor  ^^^^  Rtchmond^  m  the  county  of  Surry ^  was  liable  to  be  ratcq 
for  inclosed  to  the  relief  of  the  poor  of  the  parish  of  Putney^  in  reatect^ 
bnds,  in  the  199a.  Qr.  12/f.  of  inclosed  lands y  being  meadow  and  arable^  pari 
K^cmain  ^f^^^  soid  park,  and  39a.  Ir.  Z2p.  ofland^  open  to  park paitu¥t^ 
profits;  but  ^^o  part  of  the  said  park. 

not  for  the        The  2d,  Whether  the  plaintiff  was  liable  to  be  rated,  &c. 
lcr%f  and  ^^  reHpect  of'  the  herbage  and  pannage  of  the  said  park  f 
wh^i'y\e\d       '^****  cause  was  tried  at  the  last  assizes  for  the  county  of 
spprofits(4ij*4S'urrt/,  before  Gould^  J,  when  the  jury  found  a 

Special  verdict ;  which  stated,  That  our  Lord  the  now  king^ 
by  letters  pafent  unc!er  the  Cireat  Seal  of  Great  Britain^  bear- 
ing date  at  Westmimter  the  25th  day  oi  June^  in  the  twenty- 
first  year  of  his  reign,  reciting  (amongst  other  things)  thirt 
the  princess  Amelia^  daughter  lo  his  late  majesty  king  George 
the  Second,  had  held,  and  h;id  lately  surrendered,  resignedly 
and  yielded  up,  into  our  said  lord  the  now  king's  hands  the 
office  hereinafter  mentioned,  gave  and  granted  to  the  said  eaii 
the  o£ice  of  ranger  and  keeper ^  and  the  custody  of  all  that  hh 
said  parkj  vailed  New  Park^  near  Richmond^  in  the  county  of 
Surry^  and  the  custody,  survey,  and  preservation  of  all  Vm^ 
singular  the  houses,  lodges,  edifices,  walks,  deer,  wild  beasts^ 
and  game,  in  his  said  park,  there  being,  or  thereafter  to  bc^ 
to  h^ve,  enjov,  exercise,  and  occupy  the  said  office,  unto  him 
the  said  earl,  by  himself,  or  his  suAcient  deputy  or  deputies, 
during  his  pleasure.     And  further,  for  the  better  execution  of 

the 

(fl)  KW.  R,  V.  J.  ffurdii,fiett.  3  vot.  AffT. 
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ikt  Mid  olEce,  hi^  taid  majesty  had  given  and  grant^d^  and  by     1 7M» 
the  said  letters  patent  did  give  and  grant,  unto  the  said  earl  the    ^— y^ 
heriage  and  pannage  of  the  Hiid  park^  over  and  above  the  I*ord  BwTk 
keeptag  of  trc  game  within  the  said  park,  from  time  to  time  q,^^"*^^ 
being ;  and  also  the  fees  ot  three  bucks  and  three  does  every 
season  :  and  also  the  wages  and  fee  of  six  shillings  b)  the  day 
for  every  day  in  the  year,  payable  as  in  the  said  letters  patent 
is  particularly  specified  ;  and  also  all  woods  and  underwoods, 
commonly  called  browse  wood,  wind-full  wood,  and  dead  and 
decayed  trees^  mast  and  chiminage  happening  or  falling  from 
ttme  to  time  within  the  said  park,  together  with  the  necessary 
timber  for  repairing  the  houses,  lodges,  edifices,  and  walks^ 
ia  the  said  park,  and  such  timber  as  should  be  wanting  and . 
necessary  for  dividing,  separating^  and  enclosing  any  parts  or 
parcels  of  lands  within  the  said  park,  as  should  from  time  to 
time  be  judged  couvenient  for  improving  the  pasture  and  her- 
bage thereof,  and  for  beautifying  the  said  park^  as  was  therein 
btiore  mentioned  to  be  granted,  so  as  such  timber  so  to  l» 
cat  down  at  any  time  should  be  made  use  of  and  employed 
within  his  said  park  for  the  purpose  aforesaid,  and  not  elae^ 
Inhere  or  otherwise,  unto  the  said  earl  during  his  said  majet-  ^ 

ly's  pleasure^  together  with  the  liberty  of  planting  trees 
against  the  waU  of  the  said  park  ;  and  all  Either  wagesj  fee^ 
profitt^  rights^  perquisites^  commodities^  advantages^  andemohk- 
ments  to  the  said  ofice  belonging  or  appertaining  its  of  right 
had,  lakeA,  received,  or  usually  enjoyed,  with  the  like  of^ 
Ice,  in  as  large^  ample^  and  beneficial  manner  and  form  lo 
ril  intents  and  purposes,  as  the  said*  princess  Amelia^  or  any 
other  person  or  per s<nis  whosoever  theretofore  holding,  enjojr^ 
iag,  or  exercising  the  said  office  and  premises,  or  any  of  them., 
had  and  received,  or  ought  to  have  had  and  received,  l)y  rca^ 
son  thereof,  without  renderingy  ptn/ing^  or  making  any  account^ 
ST  any  other  thing  for  the  same,  to  his  said  majesty,  his  heira^ 
ir  successors,  in  any  manner  whatsoever.  That  309  acres  ot 
thereabouts  of  ike  oaid  park  are,  and  before  the  said  earl  he«* 
eaine  ranger,  Were  and  from  thence  hitherto  have  been,  sitti^ 
al)r  in  the  parish  of  PtUney^  in  the  county  of  Surry.  That 
S3aocr«v  or  thereabouts,  parcel  of  the  said  2C9  acres,  during 
all  the  time  aforesaid,  have  been  and  still  are  inclosed  lands^ 
called  the  Caddochs^  and  39  arrej,  residue  thereof,  during  aU 
the  time  foresaid,  have  been  and  still  are  open  to  park  pasture. 
That  106  a^tes  of  the  said  230  acres  of  inclosed  latuls,  du- 
ring 
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1786.     ring  all  the  time  aforesaid,  have  been  and  still  arc  meadaWi 

^^^r^^   and  the  remaining  1 24  acrr^, during  all  the  time  aforesaid,  have 

liord  BuTBbeen  and  still  are  arabk  land^  and  have  been  and  still  are 

agauut  ploughed,  and  sown  with  com  and  with  rye  grass  and  clover, 
in  the  ordinary  course  of  husbandry.  That  the  mra</oic^,duriBg 
all  the  times  aibresaid,  has  been  mowed^  and  the  hay  thereon 
niade  at  seasonable  times  of  the  year  by  mowers  and  hay-makerM 
hired  as  common  labourers^  and  paid  by  the  king*  That  the 
king  has  found  the  hayaeed.  That  66  loads  of  the  ha>  when 
made  has  been  yearly  carried  out  of  the  inclosed  lands  iidx> 
the  park  by  servants  paid  by  the  king,  in  the  king's  waggoas, 
drawn  by  the  king^s  horses.  That  it  has  been  there  stacked 
in  convenient  places  y^r  the  use  of  the  deer^  and  the  overpkuoi 
the  said  hay  has  been  stacked  up  in  a  place  in  one  of  the  inclose* 
ed  paddocks,  called  the  rick-yard,  for  {he  use  of  the  king^s 
hor^es^  and  the  ranger^s  horses.  That  sometimes  there  has 
been  no  overplus*  That  last  year  there  was  not  enough  for 
the  deer  ;  but  that  the  average  quantity  of  hay  made  in  the 
said  inclosed  meadow  land,  one  year  with  another,  has  been 

/  one  load  on  an  acre.  That  the  number  of  the  king^s  horses  has 

not  been  limited*  That  they  have  usually  eat  SLbout  30  loads 
in  a  year :  but  they  might  have  eat  it  all,  if  there  had  be«ii 
enough  of  them*  That  40  or  60  head  of  cattle  have  come 
into  the  said  inclosed  meadow  lands  in  November  in  every  year^ 
and  have  stayed  there  till  April  or  May  following.  That  m 
to  the  arable  landy  when  it  has  been  sown  with  com,  the  rmu 
ger  has  found  the  corn  seed;  and  when  it  has  been  sorvn  with 
rye  grass  or  clover y  the  king  has  foimd  the  seed*  That  it  has 
been  manured^  ploughed^  and  sown^  by  the  king^s  servat$Ut  and 
horses.  That  the  ^anure  has  come  from  the  king's  staUes, 
and  has  been  carried  out  on  the  land  by  the  king^s  teams  at 
the  king's  expence.  That  the  corn  has  been  reeled  by  labour^ 
erspaid  by  the  ranger ^  and  has  been.carried  by  the  king's  ser* 
vants  and  teams  to  a  granary  near  the  ranger's  lo/dge,  which 
is  about  half  a  mile  from  the  inclosed  paddocks,  there  being  no 
bam  on  the  said  inclosed  paddocks.  That  it  has  been  carried 
from  thence  to  the  market^  and  there  sold  for  the  benefit  tfftke 
ranger*  That  the  king  has  had  no  part*  That  the  straw  com^ 
ing  from  the  said  com  has  been  used  for  thatching  the  bay 
ricks,  and  for  the  king's  cart  horses,  which  have  usually  been 
about  14  or  15  in  number ;  but  they  have  been  chiefly  littered 
i^ith  fern.     That  when  the  arable  land  hilsbeen  sown  vrith 
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dmveroTTye  grass,  the  king's  and  the  ranger's  hotses  have  1'786«* 
eac  the  haj  made  thereof^  and  the  overphis,  if  any,  has  been  V-^^rrr^- 
bud  up  for  the  like  use  .in  future^  but  has  never  been  sold.  I^^^Al  Bute- 
That  io  the  month- of  N^embcr  five  or  six  brace  of  deer  have  qI^'^^^^ 
been  yearly  turned  into  the  paddocks  amongst  the  corn,  lo  be 
fiicted  for  the  king's  birth^lay*  That  they  have  eaten  the 
green  com ;  and  the  com  has  been  likewise  hurt  by  the  keep* 
cr's  riding  up  and  down  amongst  it  to  search  for  the  deer 
which  have  hid  themselves  in  it,  riotwithsunding  which  there 
kas  been  sometimes  a  pretty  good  crop.  That  three  of  four 
score  of  sheep  belonging  to  the  ranger  have  been  turned  into 
the  arable  lands  about  the  autumn  lini  every  year.  That  the 
profits  arising  to  the  ranger  from  the  whole  if  the  said  lands 
are  roorth  100/.  a  year.  That  as  to  the  39  acteft  open  to  park 
pasture y  the  ranger  has  not  received  any -profit  at  all  from 
them*  l^hat  the  herbage  and  pannage  of  the  said  park  have 
yielded  no  profit  to  the  ranger.  And  that  no  swine  have  been 
fed  ID  the  said  park.  But  whether^  on  the  whole  matter,  the 
iaid  earl  ia  li^le  to  be  rated  to  the  relief  of  the  poor  of  the 
aaid  parish  of  Putney^  in  respect  of  the  said  lands  in  the  said 
rate  at  assessment^  in  the  said  first  count  of  the  said  declara-' 
tion  mentioned^  or  any  part  thereof,  or  not,  or  whether  the 
aaid  earl  is  liable  to  be  rated,  &'c'.  in  respect  of  the  herbage 
aad  pannage  of  the  said  park,  or  not^  the  jurors  aforesaid  are 
wttoUy  iffnonmt^  and  pray  the  advice  of  the  Court  here  there-^ 
upon,  WCi 

Russd  for  the  plaintiff  observed,  that  there  were  two  ques-^ 
tkms  for  the  consideration  of  the  Court. 

Ist,  Whether  the  plaintiff,  as  ranger  of  Richmond  f^rky  be 
liable  to  be  rated  for  that  part  of  the  park  which  is  inclosed  f 
aad^ 

Sdly,  Whether  he  be  rateable  for  the  herbage  and  pannage  i 

As  to  the  first :  he  must  be  rated  either  aS  being  the  occu^ 
pier^  or  iii  resfpectof  the  perception  of  certah)  profits  arising 
from  the  hmd^  -  But  the  ranger  is  clearly  not  ihe  occupier ; 
die  king  has  not  demised  to  him  the  use  of  the  park  ;  he  ha^f 
only  appointed  him  his  servant.  The  king  has  the  dominion' 
mad  aiiperitteiidance  over  the  park  ;  it  is  cultivated  by  the 
kiiigfa  serrantsy  and  the  produce  of  it  applied,  in  the  first  in* 
stance^  to  the  feeding  of  the  king's  deer  and  horses.  The 
flaintiff  therefDre  is  merely  a  servant,  and  may  be  dismissed 
from  his  office  without  notice  or  ejectment ;  and  is  not  en-*' 
tided  to  any  emblements,  as  a  tenant  at  will  is^     Neither  is^ 

Vm^I*    '  Yy  he 
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1786«    he  tatetbte  for  the  profits,  because  these  being  dM  profits  m>* 

^^—^-^   cruing  from  the  land«  the  oceupter  of  the  land  only  is  rateable 

Lord  But  E  for  them.     But  the  king  is  occupier,  and  would  be  rated  far 

^  ^^iMf  ^  ^j^g  i^^^  jf  1^^  ^gj.g  ^  subject.    Rating  Ae  sidartes  of  tkt 

'king's  servants  would  be  rating  the  King  through  Ae  mcdw 

um  of  his  servants  ;  for  in  order  to  give  them  a  certain  sria* 

ry>  he  must  raise  their  salaries  in  proportion  to  the  dedac-* 

tions.     The  king^  by  this  mode,  pays  his  ranger  by  a  ptfo* 

portion  of  the  profits ;   and  if  a  private  gentleman  were  tt>* 

Eay  his  bailiif  by  a  certain  proportion  of  the  profits  of  the 
ind,  there  could  be  no  pretence  for  rating  such  baiKff,  be* 
cause  it  would  be  rating  his  salary.     And  those  profils  beiag 

{erqutsites  of  oflke,  are  in  the  nature  of  wages  or  salary* 
n  SherringtorCa  case  C<^J>  ^  salary  was  held  not  rateable^ 
There  is  likewise  another  objection  against  rating  the  ranger 
in  respect  of  the  profits^  because  they  are  uncertain,  since  the 
king  may  turn  in  as  many  deer  and  horses  as  he  chooses ; 
there  is  therefore  no  visible  ability  of  being  rated* 

BuLLEa,  J.  He  is  ratea  for  the  amount  of  the  profits  at 
the  time  of  making  the  rate. 

RusiteU  Nothing  should  be  rated  in  the  hands  of  the  ktag^i 
ranger,  which  would  not  be  rated  in  his  hands  if  he  wan 
ranger  to  any  other  person.  And  in  this  case  the  plaiatiffha 
not  even  the  possession  of  the  soil.  He  admitted  that  whea 
lands  belonging  to  the  king  are  demised  to  a  subject  for  sAjr 

Eermanent  interest,  they  are  liable  to  be  assessed  (A)>  beGa«ss 
e  is  the  occupier :  but  sufficient  appears  on  this  special  ver- 
dict to  warrant  the  Court  in  saying,  that  this  park  is  in  theoc* 
eupation  of  the  king,  since  the  com  is  subject  to  die  use  of  the 
king's  deer.  And  this  is  not  like  the  case  of  The  Kb^ 
against  Matthews  fcj^  where  the  keeper  was  held  to  be  r«se» 
able  for  the  keeper*s  lodge  and  two  acres  of  land  ia  Wituk^r 
park  ;  because  there  the  defendant  was  actually  the  occupier. 

The  Court  were  clearly  of  opinion  on  the  id  pointy    with» 
out  hearing  any  argument,  that  the  plaintiff  was  not  1 
for  the  herbage  and  pannage. 

Shepherd  for  the  defendant  was  stopped  by  the  Court. 

Lord  Mansfield,  Ch>.  J.   The  question  oa  thh 
is,  whether  the  plaintiffisrafipdri/rflRt  d/^--*4iotibrhoir  ■nMd^ 
or  in  what  proportion. 

It 

(a)  4  Burr.  2011. 

(h)  Dake  of/WtibWagaiatttlieparWi  o£  St.  Mmrgmtu  Wtmn^ktm^  CM, 
153- 
(c)  Cold.  U 
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It  k  dear  that  he  is  not  rtittMc  for  the  herbage  and  pan--    1786* 
fuige,  because  they  yield  no  profits.     But  there  is  a  parcel  of  ^^-y-^i^ 
land  indiosed,  which  he  sows,  and  for  which  he  afterwards  L^  Bvtb 
neaps  the  com  to  the  amount  of  IQOL  sl  year  ;  therefore  he  is  Q^^'^'^fVr 
•occupier ;  and  fuo  nomine  occupier  can   make  no  difference  ; 
ivJhether  by  gift  or  for  wages.     This  is  like  the  case  of  The 
King  against  Maithew^y  where  it  was  held  that  a  servant  oc- 
cupying the  lodge  and  two  acres  of  land,  whether  he  p^  for 
idMoa  by  a  rent  ^r  by  service,  was  equally  liable. 

.B17LI.8II,  J.  it  is  perfectly  immaterial  what  interest  tlie 
.•cciqpaer  has  in  the  lands  ;  whether  he  holds  as  tenant  at  will, 
Mar  by  any  other  tenure :  It  is  not  necesaary  to  enquire  into  the 
occupier's  title. 

Per^htriam*  On  the  first  count  judgment  for  the  defend- 
«at  ;  and  on  the  2d  count  judgment  for  the  plaiotiff. 


•^J  ^ 


I>c  HAHN  agttimt  HARTLrEY  (a).  >»<r30th. 

HIS  was  an  action  upon  promises  brought  by  the  pllain*  Whatever  is 

tiff  (an  4iaderHwntier)  to  recover  back  the  amount  <>f  *^  JJ|^"JS1^ 

4cMS  which  he  had  paid  upon  a  policy  of  insurance.  of  apoi^ 

*    Plaathc  general  issue.  of  inaurance 

The  cause  was  tried  before  BuUer  J.  at  the  Sittings  after  last  •»  »  ^"^ 
Master  term  zvGuiUhaiiy  when  the  jury  found  a  special  ver- J^' ^t^rraSv 
AwGt;  whkh  stated^  complied 

That  the  defendant  on  the  14th  ^une  1779,  at  Lond^n^  with. 
f^ttve  to  one  Aleocander  Anderson^  then  being  an  insurance  bro- 
iler, certain  instructioos  ki  writing  to  cause  an  insurance  to 
'be  made  on  a  certain  ship  or  vessel  called  the  Jnno^  which 
were  in  the  words  and  figures  following ;  Please  get  SCM>/. 
'^  insured  on -goods  as  interest  may  appear;  slaves  valued  at 
^  30/  ^r 'head ;  comwood  40/.  per  ton  ;  ivory  20/.  per  hun- 
^  dred  we%ht ;  gum  copal  ^L  per  pound  ;  at  and  from  Africa 
**  to  her  dufcJkarging  port  or  ports  in  the  British  West  Indies ; 
^  xvarrantifd  eopper-sheathedy  and  saHed  from  Liverpool  witA 
*^  i^isix'poimderMy  (exclusive^of  swivels,)  fcfc.  5Q  hands  or  up* 
^^ewardsy  at  12,  not  e^ceedir^  15  guineas.  Juno-^Beaoer.  ff. 
<^  Hurtlr^  and  Company,  Jvne  14iA,  K79.*' 

That  the  said  jUtxander  Anderson^  in  consequence  of  the 
•aid  written  instructions  ^firom  the  said  defendant  •^u  the  said 

fs  )  The  judgment  in  this  case  was  sfterwank  anssimooily  sffinned  in  the 
fxche«|iicr  Clismher.  post.  3  vol  IS^ 
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1?86«    «14th  June^  ir79/at  London  aforesaid,  i^c^  did  cause  a  certM& 

^— y — '    writing  or  policy  of  <issurance  to  be  made  on  the  said  ship  or 

De  Ha:  m  vessel  called  the  Ju  *o  in  the  words  and  figures  following  ; 

agatmt     ^reciting  the  polic)  j,  which  was  upon  any  kind  of  goods  and 

merchaDdizeS)  and  also  upon  the  body,  tackle,  apparel,  &c^ 

of  and  in  the  ship  Juno^  at  and  from  Africa  tQ  her  party  or 

ports  of  dischargtf  in  the  BritUh  WeH-Jruiies^  at  and  after  the 

tatc  of  1 5/.  ptr  cent. 

'[  he  verdict,  after  reciting  two-memoranda,  which  are  not 
material,  then  proceeded  to  state,  that  in  the  margin  of  the 
said  policy  were  written  the  words  and  figures  foUotxnng^ 
y^  Sailed  from  Liverpool  with  14  six^pounders^  awiyeis^  smail 
arnuiy  and  SO  handf  or  upwards  ;  copper -^heathed!^ 

That  on  the  said  14th  ^une^  1779,  and  not  before,  at  Lon* 
don  aforesaid,  £sPc.  the  plaintiff  under-wrote  the  said  policy 
for  the  sum  of  200/*  and  received  a  premium  of  31/*  10f«  Od* 
as  the  consideration  thereof. 

That  the  said  ship  or  vessel  called  the  Juno  sailed  from  Li* 
verpool  aforesaid  on  the  13th  October  1778,  having  then  only 
46  handa  on  board  her^  and  arrived  at  Beaumaris^  in  the  isle 
pf  Angleaea^  in  six  hours  alter  her  sailing  from  Liverpooi  as 
*  aforesaid,  with  the  pilot  from  Liverpool  on  board  her,  who 
(did  pilot  her  to  Beaumaris  on  her  said  voyage  ;  and  that  at 
Beaumaris  aforesaid  the  said  ship  or  vessel  took  in  six  hands 
more,  and  then  had,  and  during  the  said  voyage  until  the 
capture  thereof  herein  after  mentioned,  continued  to  hare, 
52  hands  on  board  hen 

That  the  said  ship  or  vessel  in  the  said  voyage  from  Hvtt^ 
pool  aforesaid  to  Beaumaris  aforesaid,  imtil  and  when  she  took 
m  the  said  six  additional  hands,  was  equally  safe  as  if  she  had 
had  50  hands  on  board  her  for  that  part  of  the  said  voyage. 

That  divers  goods,  wares,  and  merchandizes,  of  the  said 
defendant  of  great  value,  were  laden  and  put  on  board  the 
snid  ship  or  vessel,  and  remained  on  board  her  until  and  at  the 
time  pf  the  captiu-e  thereof  herein  after  mentioned.  And 
that  on  the  14th  March  17r9,  the  said  ship  or  vessel,  while 
she  remained  on  the  coast  of  Africa^  and  before  her  sailing 
for  her  port  of  discharge  in  the  British  West-India  Islands^ 
was,  upc»n  the  high  seas,  with  the  said  goods,  wares,  and 
inerchai{4)2es  on  board  her  as  aforesaid,  met  with  by  certain 
enemies  of  our  lord  the  now  king,  jind  captured  by  them, 
I^Cf  sind  thereby  all  the  said  goods,  wares  and  merchandizes 
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of  the  said  defendant^  so  ladeo  on  board  her  as   aforesaid,     1786* 
were  wholly  lost  to  him.  ^— Y — ^ 

That  when  the  said   plaintiff  received  an  account  of  the  1^«-  Hahk 
si^d  loss  of  the  said  ship  or  vessel,  he  paid  to  the  said  dcfen-     «*"'"" 
dant  the  said  sum  of  2iOL  so  insured  by  him  as  aforesaid,  not 
having  then  had  any  notice  that  the    said  ship  or  vessel  had 
only  46  hands  on  board  her  when  she  sailed  from  Liverpool 
as  aforesaid.     But  whether  upon  the  whole  matter,  i^c* 

Law^  for  the  plaintiff,  was  stopped  b}  the  Court. 

Wood^  for  the  defendant. 

Admitted,  that  a  marginal  note  in  a  policy  of  insurance  may 
be  a  warranty  /  but  contended  that  this  was  distinguishable 
from  the  case  of  Bean  v.  Stvpart  (a),  and  all  the  other  cases  on 
the  subject.  In  the  cases  decided,  it  has  always  been  a  war- 
ranty of  a  fact  relating  to  the  voyage  insured  :  but  in  the 
present  case,  that  which  is  written  in  the  margin  has  no  rela- 
tion whatever  to  the  voyage,  for  it  relates  merely  to  the  force 
of  the  ship  at  Liverpool^  before  the  voyage  commenced,  and 
is  totally  unconnected  with  the  risk  insured.  The  insurance 
is,  **  at  and  from  Africa  to  her  port  of  discharge  in  the  fir/- 
^tith  West'ImUea;''^  and  the  warranty  is  from  Liverpool; 
which  is  antecedent  to  the  voyage  insured,  and  is  merely  a 
representatton  of  the  state  of  the  ship  when  she  set  out  on  her 
voyage  from  Liverpool.  Then  if  it  be  only  a  representation, 
it  is  immaterial  whether  complied  with  or  not,  because  it  is 
found  by  the  verdict  that  the  ship  was  equally  safe  with  the 
number  of  hands  she  had  on  board,  as  if  she  had  had  the 
whole  number  contained  in  the  warranty.  The  warranty 
then  can  only  relate  to  her  being  copper^ahtathed:  th'at  part 
indeed  was  extremely  material,  because  otherwise  the  risk 
would  have  been  considerably  encreased  ;  and  that  extended 
to  the  voyage  insured :  but  the  other  part  of  the  marginal  note 
was  merely  a  representation^  because  the  manner  of  sailing 
from  Liverpool  \v;xs  unconnected  with  the  risk  insured. 

But  even  if  the  ccurt  should  consider  the  whole  as  a  war- 
ranty, it  has  been  substantially  complied  with. 

Lord  Mansfield,  Ch.  J.  There  is  a  material  distinction 
between  a  warranty  and  a  representation.  A  representation 
may  be  equitahly  and  substantially  answered  :  but  a  warranty 
Bust  be  strictly  comifWtd  with.  Supposin|j  a  warranty  to  sail 
on  the  1st  of  August^  and  the  ship  did  not  sail  till  the  2d,  the 
warranty  would  not  be  complied  with.     A  warranty  in  a 

policy 
(a  J  Doug.  11. 
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t7S6.  poHcy  of  imuranc^  is  a  condHitm  or  a  coatitigeiicir,  and  nnleaa 
"Vfc-yr— J  that  be  performed,  there  is  no  contract*  It  is  perfecdy  ifli- 
Bb  Uahn  materia)  for  what  purpose  a  warranty  is  introduced ;  but  being 


^yaiwrf      itiserted,  the  contract  does  not  exist  unless  it  be  literally  < 

'  ])lied  with.  Now  in  the  present  case,  the  condition  was  tbe 
mailing  of  the  ship  with  a  certain  numl>er  of  men ;  which  not 
l)eing  complied  with,  the  policy  is  void. 

AsHHUJisT,  J.  The  very  meaning  of  a  warranty  w  to  pre- 
clude all  questions  whether  it  has  been  suhstantiaUy  comptted 
with  ;  it  must  be  literally  so* 

BuLLKR,  J.  It  is  impossible  to  divide  the  worda  written 
in  the  margin  in  the  mamner  which  has  been  attempted ;  that 
that  part  cA  it  which  relates  to  the  copper-sheathing  should  be  a 
warranty,  and  not  the  remaining  part.  But  th<r  whole  jorms 
^ire  entire  contract,  and  most  be  complied  with  throughoot. 

Judgment  for  the  pUantiffi 

^'*'^:^^  HORTON  agaimt  WHITTAKER. 

ym€  30tb.  ^ 

VThcrc  the  ^1  ''HIS  was  a  case  sent  from  the  court  of  chancery  for  die 
devisor  had     i    Opinion  ^f  this  court. 

lol^or"'  Uth  July  1749.  Edxvard  Bufiby^  by  his  will  of  this  dxtt, 
whofiTwas  *>8[n^d  by  him  in  the  presence  of,  and  attested  by  three  wit- 
married,)  nesscs,  after  devising  his  real  estates  to  bis  issue^  if  he  had  sny^ 
anddcvjsed  in  case  he  should  die  without  i<^9ueof  his  body,  he  gave  and 
^^^°^'"^"  devised  the  same  as  follows,  »/2.  A^  to  the  moiety  of  the 
their  heirs,  estates  in  Sef/gley^  Dudley  und  Rowley^  in  the  counties  of 
«*ln  trust  Stafford  and  IVorc^ster^  he  gave  and  devised  the  same  unto  Us 
*^*5  ^^y  wife,  her  heirs  and  assigns.  And  being  next  desirous  to  pro- 
heirb  should  ^^^^  ^^^  ^'*  sisters,  but  Considering  that  his  sister  Mary  Saw^ 
during  the  rey^  wife  of  William  Suwrey,  was  already  xveli  provided  Jhr 
lifeofihc  during  the  life  of  her  said  hwtband.  and  therefore  ruotUd  not^ 
^^^j*^''wn/e'*.?M^  happened  ta  survive  him^  ivant  any  assistance  t^  efuMe 
the  rents  i^^^  ^0  live  in  the  lOorld^  he  gavt-  and  devised  all  hia  real 
and  profits,  estates  in  the  city  of  Oxford^  Clanfieldy  and  Ascott^  and  «il 

and  pay  the  other  his  estates  in  the  county  of  Oxford,  unto  Samuel  Sak. 
fame  to  the  '^  J        "»  K 

two  other  mWff-^ 

sisters,  iheir 

heirs  attd  assigns,  and  from  and  afrer  the  decetsse  of  the  hustntid,  in  case  the  in^rrtcd  sister 
should  be  then  liviig.  to  the  uiieofthe  three  sisters  severalty  in  thirds  for  life,  with  scvcni 
remainders  to  their  first  and  other  sons,  in  tail,  remainder  to  the  daughters  as  tenants  in  com* 
mon,  with  cross  rem aniders  between  the  sisters  on  default  of  issue  of  their  bodies  respectively^ 
remainder  over  m  tail :"  Twe  cor.diiioii  of  the  married  sister's  surviving  her  huiUiand  is  not 
annext-d  to  any  of  the  limitations  subsequent  to  the  lin^itdtion  of  the  life  estate.  And  the  ic- 
mairOer-man  in  tail  canzone  make  a  ^ood  tenant  to  the  praecipe  upoo  the  d^thof  thethrtc 
sisters  withoat  issue,  notwithstanding  the  husband  be  then  living. 
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Eaq.  and  Lancthi  Shadwell  the  elder,  chemist,  their  heira  and  ITMI. 
aasigns,  in  trust,  that  they  and  their  heirs,  during  the  Wt  of  ^^-v^*' 
th€  9aid  Mary  Sawrey^  should  receive  the  rrnts€md  promts  of  Horv^m 
theecudestaiea^  coid  fay  the  same  to  the  testator^ s  sisters  EUzo'  m|/*"*^, 
beth  Btisby  and  Martha  Busby ^  their  heirs  and  assigns  ;  and  ^^^^  * 
Jirom  and  after  the  decease  of  the  said  Wiiiiam  Sawrey^  in  case 
the  testator^ s  sister  Mary  should  be  then  livings  then  in  trust  as 
ta  one  third  part  of  the  said  last  mentioned  estate  to  the  use 
of  the  said  Mcury  Sawrey  and  her  assigns,  for  and  during  her 
life ;  and  as  to  one  other  third  part  of  the  same  estate,  to  the 
use  of  the  said  Elizabeth  Busby  and  her  assigns,  for  and  dui^ 
lag  her  life;  and  as  to  the  remaining  third  part  thereof,  to  the 
use  of  his  said  sister  Martha  Busby  and  her  assigns,  for  and 
during  her  life  ;  and  after  the  death  of  any  or  either  of  his  said 
sisters,  then  as  for  and  concerning  the  third  or  share  of  her 
so  first  dying,  to  the  use  of  the  first  and  ever}'  other  sons  of 
her  hO  first  dying,  severally  and  successively,  and  the  heirs  of 
the  bodies  of  such  first  sons,  and  in  default  of  such  issue,  to 
the  use  of  all  and  every  the  daughter  and  daughters,  as  te* 
Bttits  in  common :  but  in  case  such  sister,  first  dying,  should 
kave  no  issue,  then  in  trust  as  to  the  third  or  share  of  her  sa 
first  dying,  to  the  use  of  the  survivors  of  them  (meaning  hia 
said  sisters),  in  equal  shares  and  proportions  for  and  during 
their  lives  ;  and  from  and  after  the  death  of  either  of  the  sur- 
vivors, then  as  to  the  part  or  share  of  her  so  second  d\  ing,  ta 
the  use  of  the  first  and  every  other  son  of  her  so  second  dying, 
severally  and  successively,  and  the  heirs  of  the  bodies  of  such 
SOBS  ;  and  in  default  of  such  issue,  to  the  use  of  all  and  every 
her  daughter  and  daughters  as  tenants  in  common  ;  and  in 
defatik  of  such  issue,  then  in  trust  as  to  the  part  or  share  of 
her  so  second  dying,  to  the  use  of  the  remaining  and  surviv* 
ing  sister,  for  and  during  her  life  ;  and  from  and  immediate- 
fy  after  the  death  of  such  surviving  sister,  then  his  said  trus- 
tees should  stand  aeised  of  the  estate  of  her  so  last  dying,  to 
die  use  of  the  first  and  tverj  other  son  of  her  so  last  dying, 
severally  and  successively,  and  the  heirs  of  the  body  of  such 
feat  sons  ;  and  in  default  of  such  issue,  to  the  use  of  all  and 
every  her  daughter  and  daughters  as  tenants  in  eommon  ;  and 
IB  default  of  such  issue,  then  to  the  use  of  John  Shadivell  Hor^ 
ten  (therein  called  John  Lancelot  HortonJ  eldest  son  of  Mr, 
y^ut  Morton^  sugar-baker,  arid  the  heir^  cfhis  body  ;  and  in 
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17864     defaalt  of  such  issue,  to  the  use  of  Thomas  Hortorty  second  to# 
^*— V"— '    ^^  ^^^  ®*^^  y^^^  tfort07iy  and  the  heirs  of  his  body  ;  and  in 
HoiTox    default  of  such  issue,  to  the  use  of  all  aad  every  other  son  and 
VfuTiTA-'  ^^"*  ^'  ^^^  ^***^  y^^^  Norton^  to  be  begotten  severally  and 
Kxft.  '  successively,  and  the  heirs  of  the  bodies  of  such  sons;  andio 
^  default  of  all  such  issue,  to  the  use  of  Thomas  Wehb^  son  of 
Ann  IVebb^  and  his  heirs.     And  as  to  all  that  his  the  testa- 
tor's real  estate  at  Barton  Under  Needwood^  in  the  county  of 
Stafford^  and  all  other  his  real  estate  and  estates  whatsoever, 
not  therein   before  devised,  which,  by  settlenvent  ctpon  his 
marriage,  was  or  were  settled  upon  his  said  wife  for  life,  and 
to  such  other  uses  and  trusts  as  therein  mentioned,  in  case  he 
should  die  without  issue,  he  did  thereby  give  and  devise  the 
said  last  mentioned  estate,  after  the  death  of  his  said  wtfe,  and 
all  his  right  and  interest  therein,  unto  the  said  Samuel  Sak 
and  iMnceht  Sfiadwell^  their  heirs  and  assigns,  in  tr«st  never, 
chclessto  the  like  uses,  intents,  and  purposes,  and  subjectto 
the  like  limitations  as  were  mentioned  and  expressed  conceriH 
ing  his  estate  in  Oxfordshire  therein  before  devised  to  them  j 
and  appointed  Theodosia  his  wife  executrix  of  his  will.     The 
testator  nfterw^rd^  died  ivithout  issue^  leaving  his  said  sisters 
JUary,  the  wife  of  the  said  IVilliam  Sawrey^  Elizabeth  Btutfff 
and  Martha  Busby^  his  co-heirs  at  law.     And, 

On  the  31  St  May  1.751,  the  said  Theodosia^  the  devisor's 
wife,  proved  his  said  will  in  the  prerogative  court  of  Cm^ 
terhury. 

In  1770,  the  said  TheodoBta^  the  devisor's  widow,  died« 

The  devisor's  sister  Mary^  the  wife  of  the  said  WiUiwm 
Sawrey^  died  without  issue,  in  the  life-time  of  her  husbandi^ 

Afterwards,  in  1781,  the  devisor's  sister,  Elizabeth  Buih/^ 
died  without  issue,  intestate. 

And,  ^d  April  1782,  Martha  Busby ^  his  only  surviviB^ 
sister,  by  her  will  of  this  date  attested  by  two  witnesses  o»- 
ly,  after  giving  several  speciBc  and  pecuniary  legacies,  g«ve 
all  the  residue  of  her  personal  estate  and  effects  whatsoeTer« 
and  of  what  nature,  kind,  or  sort  soever,  not  therein  befoie 
otherwise  disposed  of,  after  payment  of  her  debts,  legack% 
and  funeral  expenccs,  and  all  her  right  and  interest  therein  •r 
thereto,  unto  her  brother-in  law  the  said  William  Sawrey^mai 
nominated  and  appointed  the  said  William  Sawrey  sole  exeetH 
tor  of  her  said  will.  The  said  Martha  Busby ^  the  testairij^ 
soon  after  died  without  issue. 
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From  the  death  of  the  said  Theodosia  the  rents  of  the  Stqf^ .  1 786«^ 
fordahire  estate  were  paid  to  the  said  Elizabeth  and  Martha^  V—^y — ^. 
during  the  life  of  Elizabeth^  and  afterwards  to  the  said  Mar*    Hortow 

By  indenture  of  bargain  and  sale,  dated  6th  November  1 782,  i^kr* 
iDr6|led  in  the  court  ot  Common  Pleas,  and  made  between  the 
said  X  Salt  (who  had  then  survived  the  said  £«  Shadwell^  his 
qo-trujtee)  of  the  first  part,  the  said  J.  S.  Borton  of  the  se- 
cond part,  y^  Harwood  of  the  third  part,  and  J.  Ward  of  the 
fourth  part,  after  reciting  the  will  of  the  said  E.  Busby^  and 
the  deaths  uf  the  said  £.  Busby  and  his  sisters,  Mary^  Eliza* 
htthy  and  Martha^  without  issue,  and  that  the  said  J.  S.  Hor* 
^on  was,  by  virtue  of  the  will  of  the  said  E.  Busby^  become 
immediate  tenant  in  tail  of  all  the  manor,  isfc*  being  all  the 
real  estates  which  by  the  said  will  were  devised  to  the  said  S*^ 
Salt  And  Z..  Shadwell  upon  the  trusts,  and  to  the  u^es,  therein  ~" 

mentioned,  it  was  witnessed  that,  for  barring  all  estate^  tail^ 
and  remainders  and  reversions  thereupon  eitpectan^,  of  ancl 
in  the  manor,  CsPc.  and  in  consideration  of  the  sum  of  five  shil- 
lings paid  to  each  of  them  the  said  S.  Salt  and  J.  S»  Horton^ 
he  the  said  S,  Salt  did  bargain  and  sell,  and  the  said  jf.  S^ 
Borton  did  bargain,  sell,  and  confirm  unto  the  said  y.  /Tc/r- 
xvood  all,  i^c.  unto,  and  to  the  use  of  the  said  y«  Harwood  ^nd 
his  heirs,  to  make  him  tenant  to  the  praecipe  for  sulferihg 
qommon  recoveries  thereof,  wherein  the  said  y.  0^r^  should 
be  demandant,  the  said  7.  Z^anu;^^^  tenant,  and  the  saidy^  n 
^.  Horton  vouchee.  And  it  was  thereby  declared  that  the  said 
common  recoveries  should  be  and  enure  to  the  use  of  the 
i^d  y.  S.  Norton  and  his  heirs. 

In  Michaelmas  Term,  23d  Geo.  3.  rommon  recoveries  were 
accordingly  suflFered,  i^c. 
,  Graham  for  the  plaintiflf  made  two  questions  ; 
.   1st,  Whether  the  limitation  to  J.  Shadwell  HortoUy  in  the 
event  which  had  takjtm  place,  was  good  ?  ^ 

2dly,  Whether  it  was  good  to  such  an  extent  as  to  effec- 
tuate the  recovery  suffered  by  him  in  1782  ? 

With  respect  to  the  first.  The  whole  doubt  of  the  casct 
arises  from  the  circumstance  of  Mary  Sawrey^s  dying  in  the 
}if|&»timc  of  her  husband,  against  which  event  the  testator  had 
not  provided* 

The  Court  is  to  consider  whether  the  condition  (if  it  can  * 
be  so  called)  of  Mary  Sccwrey^s  surviving  William  Sawrey 
was  merely  confined  to  the  life.estate,  or  was  to  extend  to  all 
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J5rg6.    the  subsequent  limiutlons.    f  fc-om  the  situation  of  llhe  flefu 

V  v*^    sor^s  family  at  the  time   of  fioalcing  his  will,  it  is  ma^ifeit 

flfjHTON    that  he  only  meant  to  annex  It  to  the  fife-estate.     Aftet  prdvi. 

Mfaifut    ^jjj^g  j-^j.  j^jg  Q^j^  iss^ue,  hjs  next  care  was  to  make  a  provistdfl 

XBE?^^  for  his  two  unmarried  sisters  ;  but  he  did  not  intend  that  fci» 

married  sister  should  derive  any  advantage  under  his  will*d<l- 

ring  her  hust^and's  life,  because  she  was  already  siifflcieiitfy 

provided  for-     This  is  improperly  called  a  condition.     If  theft 

Vere  any  doubts  on  the  construction  of  the  will,  they  afe  ^tt^ 

tirely  removed  by  tlie  cases   which  have  been  determined  Ott 

the  subject. 

That  of  Napper  v.  Sanders  {a)  was  much  stronger  than  the 
present ;  for  the  6ame  question  there  arose  on  a  dted* 

He  then  cited^on^*  v.'tVtstcomh,  1  £y.  Cos.  Abr.  245.  Pt^. 
in  Chan.  316.  Statham  v .  Beit,  Couf.  40.  DougL  M- n.  ^ 
Koe  dtm.  Hammerton  if.  Milton  ana  Anoth^r^  2  Wits.  356. 
JlLvelyin  v.  Ward^  1  f^ez.  420.  Andrews  v.  f^ihufn^  H  StriL 
1092.  Bradford  v.  Foley  and  Others^  DougU  63.  GuUiWfr 
andWickett^  i  Wtls.  103.  The  devisor  had  good  reasons  fdt* 
annexing  the  condition  to  the  life-estate  ;  for  his  general  ita- 
t^nt  Wab,  that  Mary  Sawrey  should  take  nothing  unle^  sht 
survived  her  h^&band  ;  bui  after  her  death  the  devisor  coutid 
have  no  reason  for  continuing  this  condition^  for  he  rnttodt^ 
that  all  tiie  (imitations  should  talce  effect. 

^dly.  if  it  be  objected  that  the  two  unmarried  listerrMMl; 
the  legal  estate  to  ihem  and  their  heirs  during  the  life  of  If^^^ 
am  Sawrey  ;  that  the  devise  to  ffor ton  is  not  to  take  etfect  til 
after  the  decease  of  Wiltiam  Sawrey  ;  that  therefore  tto  ^tftiKS 
18  now  vested  in  Horton^  Hnd  that  consequently  there  va^  M 
good  tenant  to  the  pradpe  ;  the  answer  is  that  it  washtteiided 
that  the  trustees  should  receive  the  rents  and  profits  of  Ate 
ejuates  during  the  life  of  tVilliam  Sawrey^  but  it  tft  noi-tx* 
'pressed  how  long  they  are  to  pay  them  bver  to  the  Othef  sis* 
•Cera.  The  trust-estate  was  only  raised  fot  the  purpose  of  t^ 
ceiving  the  rents  :ind  profits  for  the  bcnefrt  of  tne  two  ristera 
aud  their  beirs,  during  the  life  of  William,  Sawrey  ;  tber^f^ 
ou  the  death  o^the  survivor  of  them  withoirt  issue,  the  (fust 
esUite  ceased,  the  trustees  having  been  onl\  %e\)it^pour  MOff 
vie.  '  The  limitation  to  Horton  was  intended  tb  take 'efiteei 
iinniedia^tely  a(ter  the  death  of  the  surviving  sister  wivl|Otlt 
issue  ;  on  the  happening  of  which  event,  t^e  KgaT  estate  dei« 
tended  to  him,  and  therefore  there  was  ^  good  tenant  ID  tH^ 
pnacipc. 

{a)Aitt    119. 
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Witwn^&irura. ,  Accondiii9tptbegraa)ins^tical.coxi4tructioii  178$. 
of  the  devisvur^s  will,  the  coDdittoti,  or  conditional  iimitation, 
asvexed  ux  th^  lifc-e^ate^  is  likewise  an:nexed  to  all  the  sub- 
sequent Unutwona.  If  so,  the  Court  will  not  put  a  different 
coQstmctionon  it,  unless  they  are  warranted  hy  the  apparent 
iacentioQ^  of  the  devison  The  Court  c^n  onl)  jtylge  of  the 
devisor's  iiHeot  from  the  will  Itself.  This  is  like  the  slip 
which  wfts  made  in  the  case  of  Doe  dtrp,,  Grtgary  v.  Gilpin  in 
thi»  Coiu't,  where  the  devisor  gave  bis  escate  to  his  nacund 
SQQ  in  case  of  the  marriage  or  dirath  of  his  widow,  who  wa3 
•bilged  to  marry  in  order  to  give  it  to  the  son  during  her  life. 
It  it  extremely  clear  that  the  devisor  intended  to  annex  thi3 
condition  to  aU  the  aub&eqnent  limitations  :  for  if  it  be  con^» 
D^d;  to  tho  Uie-estate,  this  absurdity  wouM  follow  i  that  Willi' 
im  Sitmrtt^  might  also  survive  the  two  other  sisters^  and  tlie 
tiMMaes^. would  still  receive  the  rents  and  prqtit»of  the  estates, 
.Q^ttwithstandiag  the  death  of  the  three  sisters  without  issue. 
But  if  Mary  Sawrey  survived  her  husband,  then,  one  of  thf 
sisters  must  be  living  when  the  estate  pour  outer  vie  determi- 
ord.  So  thait  there  would  be  no  contradiction,  if  all  the  sub- 
sequ^ent  limualionflr  depended  on  that  contingency. 

ifeadmitied»tbat  tihiS'Oame  within  the  principle  of  the  casej^ 
cited,  if.  the  court  should  be  of  opinion  that  this  condition 
vas^qnly  aonex/fd  to  thq  life-estate :  but  he  contended  that  in 
Qfd^r  ta  render  the  will  consistent,  it  was  nrceasary  to  consi- 
der the  condition  as ,annex»d  to  all  the  subseqment  limitations. 

2dly.  There  is  a,  legal  estate  given  to  the  two  sisters^  their 
beirs  and  assigns,  for  the  life  of  IF.  Sawrey*  The  trustees 
.l^e  no  other  power  but  that^of  receiving  the  rents  and  pro- 
fits,  6?c.  which  is  merely  a  declaration  of  the  trust.  When 
trustees  are  to  do  nothing  but  for  th^  benefit  of  the  cesiui  que 
trujU^  the  St  'tutte  g^ves  the  land  to  hina.  There  are  only  two 
instances  where  the  trust  continues  executory  ;.  Ist,^  wrhere  an 
u«e  is^limited  Mpon  an  use  :  but  here  there  is  no  limitation  of 
uses  :  and  2dly,  where  something  is  to  be  done  by  tbe  trus- 
tees, as  to  pay  debts,  &fc.  which  makes  it  necessary  for  them 
to^h^ve  the  kigair estate  :  but  in  the  present  case,  the  trustees 
are  menely  to  receive  and  pay  the  rents  ;  and  therefore  the  . 
trust  is  executed. 

In  Shapiandv.  Smith  (a\  there  was  a  devise  to  trustees  and 
their  heirs  to  pay  the  rents  and  profits  (after  deducting  rates, 

taxes, 
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1785.    taxes,  and  refitiirs)  to  Shapland  ^nd  hin  assigns  for  life,  and 
"^-y— ^  after  his  decease  to  the  uxe  of  the  heirs  male  of  the  body  of 
HcrtojI   Shapland^  and  in  default  of  such  issue  remainder  over.     The 
Vh  ^TTA.  question  there  was,  whether  the  first  was  »,  trust  or  a  legal 
KEft.  '  estate  ;  if  the  former  they  could  not  anite ;  if  the  latter,  they 
might.    There  it  was  argued  that  there  was  something  for 
the  trustees  to  do,  namely,  to  repair ^  f^c.     And  the  case  of 
^ones  V*  Lord  Say  and  Seal  (a)  was  cited ;  where  an  use  to  a 
feme  covert  was  held  to  be  a  trust*    Lord  Chancellor  said, 
that  an  use  must,  primd  facie^  be  taken  to  be  executed  ;  that 
where  the  whole  profits  go,  the  statute  will  carry  the  luklal^ 
ter  it.     But  the  trustees  being  to  pay  the  taxes  and  repairs 
'   must  have  an  interest  in  the  premises,  therefore  the  legal  es- 
tate for  the  life  of  Shapiand  was  in  them^  and  he  had  only  m 
equitable  esute  for  life  ;  and  the  subseouent  estate  being  exe- 
cuted, he  had  an  equitable  estate  for  life,  and  a  legal  remaii^ 
der  in  tail,  which  could  ribt  unite  ;  and  of  course,  there  could 
not  be  a  good  tenant  to  the  presctpe. 

If  then,  according  to  the  doctrine  of  ^  that  case,  this  be  an 
use  executed,  the  recovery  suffered  by  Horton  is  void.  The 
parties  under  the  will  stood  thus  ;  there  is  a  limitation  to  the 
two  sisters  and  thtir  heirs  during  the  life  of  Wm.  Sawreu  g 
and  after  his  decease  there  are  several  limitations  over,  wiih 
remainder  to  Horton  in  tail*  That  life-estate  is)et  existing 
in  the  heir  of  the  surviving  sister  as  special  occupant  under 
the  3tatute  of  frauds,  because  Wm.  Sawrey  is  still  living. 
And  there  could  be  no  good  recovery,  unless  that  heir  was 
made  tenant  to  the  prcecipe* 

No  further  mention  was  made  of  this  case  in  court.  And 
on  this  day  the  Court  (b)  certified  as  follows : 

*^  Having  heard  counsel  in  this  case,  and  having  perused 
^*  and  considered  the  will  itself  of  Edward  Busby^  we  are  of 
^*  opinion  that  J^  Shadweil  Horton^  under  the  limitations  of 
^*  the  said  will  and  the  recovery  suffered  by  him,  took  an  es* 
^  tate  in  fee  simply. 

E.  miles, ' 

W.  H.  JshhurH^  ' 

F»  BuUery^ 


Thft 


(a)  1  Bqu.  Cm.  Abr.  303. 

(b)  Lord  MmufitU  wu  not  in  Court  oa  the  9rth  of  Jwrn^  when  the 
wst  argued. 
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The  KING  against. The  Inhabitants  of  SOUTHOWRAM.£«'J^^'V. 

^  5^  1st, 

THE  pauper  EUzabeth  Booth  widow,  and  her  three  chfl  An  order 
dren,  were  removed  by  an  order  of  two  justices  from  untppcaW 
the  township  of  Southoivram  to  the  township  of  -^^'''^^^^^''*»  ^[^inl^  f,. 
both  in  the  West-Riding  of  the  county  of  Tori*    On  appeal  ther,  is  no  * 
to  the  Sessions,  they  stated  that  it  appeared  from  the  evidence  proof  of  the 
ofWiiiiam  Booth  fthe  father  of  Jeremiah^  the  late  husband  of^^^vii^^* 
the  pauper  Eiizabeth)  that  the  said  Wiitiam^  Jeremiah^  and  JJSther  men* 
also  the  father  and  grandfather,  of  William  Booths  were  bom  tioned  in, 
and  settled  at  ZTo/r/^x,   where  y^r^m/tf A  5ooM  was  likewise  n«f  i[«»»ov«d 
horn  ;  but  it  did  not  appear  that  Jeremiah  had  done  any  act^^»  '^ 
to  gain  a  settlement.     That  on  the  6th  of  jtprill774f^  two  jus- 
tices for  the  West-Riding  of  Torkshire  made  an  order  for  re- 
moving the  said  William  Booth  and  Elizabeth  his  wife  {but  not 
any  of  their  children)  from  Halifax  to  Northowram  aforesaid, 
which  order  was  duly  served  upon  the  then  overseers  of  the 
poor  of  Northowram^  who  thereupon  received  the  two  pan. 
pers,  and  did  not  appeal  against  the  order.     Tl^at  some  years 
before,  and  at  the  time  of,  the  said  removal  of  William  Booth 
and  his  wife,  the  said  Jeremiah  was  married  to  Elizabeth  one 
of  the  paupers,  by  whom  he  had  the  three  other  paupers,   and 
from  the  time  of  his  marriage  until  his  death  lived  at  Halifax 
in  a  dwelling-house,  which  he  rented  himstrlf,  separate  and 
independent  of  his  father,  and  was  not  removed  by  or  menti- 
oned in  the  said  order,  nor  was  then  any  part  of  his  family. 
Whereupon  the  Court  (of  Sessions)  discharged  the  order  of 
the  two  justices,  stlbject  to  the  opinion  of  this  Court,  v>  hether 
the  settlement  of  the  said  Elizabeth  Booth  and  her  said  three 
children  was  by  inference  to  be  deemed  at  Halifaxy  or  to  fol- 
low the  settlement  of  the  father  to  Northowram. 

Bearcroft^  Fearnley^  and  Lambe^  shewed  cause.  It  is  clear 
that  the  settlement  of  Elizabeth  Booth  is  in  the  Parish  where 
her  husband  wfts  settled  at  the  time  of  his  death,  it  not  being 
stated  that  she  has  done  any  act  since  to  gain  a  settlenient 
elsewhere  ;  now  it  appears  that  he  was  settled  at  Hal/fax. 
Aad  though  the  case  states  that  his  father  and  mother  were 
removed  from  Halifax  to  Northowram  by  an  order  which  was 
nnappealed  from,  yet  at  that  time  the  son  was  emancipated 
from  his  father^s  family,  and  therefore  his  settlement  did  not 
follow  that  of  his  father. 

Wlkout,- ' 
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%T96.        Wilson^  Haywood^  and  CockdU  contra^  obscnred  that  the  case 

V-v-^    was  impertectly  stated  :  for  that  suliicient  appeared  upon  (he 

The  KiMO  f{K€  of  it  lo  shew  thai  the  justices  did  not  mean  to  state  thit 

SoTt'hw*  7^^^"^^^  Booth  was  settled^  but  only  that  he  was  born^  at  ib. 

SAM.   *  ^{/"J"?*  ^nd  therefore  the  Court  will  send  it  down  to  be  re-^tatcd. 

But  even  upon  the  case  as  it  now  staods,  the  Cotiri  imiat 

concLode  that  the  settlement  of  the  son  followed  that  of  the 

6kiher,  since  it.  does  not  appear  that  the  son  ever  did  ai^y  ai^t 

Ui  gain  a  setllememt  in  his  own  right,     livery  legitimate  child 

derives  a  aetdement  from  his  fajthar^  and  follows  i\ui  fatbev's 

setitlement  till  he  is  enancipated  and  gains  one  in  his  oim 

right :  tht-n  it  was  incumbent  on  the  other  side  to  have  shewn 

that  he.  did  gain  a  settlement  in  his  qwn  rig^t».  otherwise  hie 

must  be  taken  to  be  settled  at  tfo^thowrom  with  hia  fatii/sir, 

under  the  order  of  removal  which  was  unappeakd  from*.   4«ih1 

they  cited  the  case  of  The  King  and  IVarllmgt^n^  auU  Mi* 

Per  Cur.  The  onder  of  iwmo^  unappaakdr  £r«Niv  r#  COA- 
ckisrve  as  \o  the  father  and  mothrir,  but  n^t  a$  tp  the  son*  hs- 
cause  he  is  not  meHtioned>  in  it«r  And  the  Sessions  bav^  «• 
preasly  found  that  Uie  snoi  was  senled  at  Bfdifax^ 

Original   oi;der  q^iashed  ^  aod 
Ofd^n  of  SesaioBs  afi^moiU 


^;^'       The  KING  aguimt  The  Inhabitwtii  o£  NJiWINOTQK^ 

Ifapiaper  JOHN  SMALL^  Mar^  his  wife,  and  their  five  chUdr«f|, 
quit  the  pa-  •*  were  removed  byanord^jr  of  t\wK>  jiistiqes,  from:  th^s  ^juifh 
which  the  ®^  Nrwlngton  to  the  parish  otf  MerhhtnUy  both  in  the  COMHiy 
certtBcaie  it^f  Kant.  The  Sessions,  on  appeal^  <)uashed  ihsttorder^  sp^ 
granted        stated  the  following  case  ; 

imcnt'o  *"f  ^^^  ^^^  father  of  the  pauper  resided  at  Nex^ingtm  atWlt 
returning^  four  \  ears  imder  a  certificate  from  Marsham^  bearing  dl»<%<3hr 
the  certifi.  2d  day  of  June^  1748,  during  which  time  the  paufier  waaliQrii. 
^*!f  **r^  *"  That  the  lather  then  moved  v^th  bis  whole  family  to  the  bniH 
^^  J^**  dredof  Hoot,  distant  about  nine  miles  from  Newmgtom  w^ 
MicbaePt  atatd  there  for  two  years  ;  and  from,  thence  alsa  moved  w|l}i 
Coventry.  bis  whole  family  Xjo  StiYfodi  disl*ru  eight  miles  from  Mnu^^ 
saeV  ^^'  ^^"'^  where  he  continued  al>Qut  fpiir  years^  wheji  he  died  tfe««t« 
-^  That  about  two  yeapsafocr  the  Cather^^dea^b  his  oiothy^liWl^t 
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to  Vewingtbn  to  keep  hei-  unck^s  hoofre,  with  ^hoiti  she  c6tr-    IfW.  ^ 
tbued  tilT  Ms  death  ;  ttiA  that  she  afterwards  ,lifved  at  N&O)^    <^''^sy* 
ington  t}8  she  herself  died,  *atid  was  relieved  by  Ne^ingtttiy  "fte^itjis 
havitog,  dftcr  her  huHband's  death   got  a  settlement  there.  ,^^JjJ.. 
That  the  pauper  within  a  year  after  the  father's  death  went  10      ^^^^ 
Hemngton^  and  there  hired  himself  (being  unmarried)  a«  % 
servant  to  one  Justeh  of  the  said  parish  of  Newingtoti  it^fk 
year,  and  Hved  with  the  said  Austen  in  the  said  parish  of  t^ew^' 
ington  the  -whole  of  the  said  yerfr,  under  the  said  hiring,  and, 
aftjthe  ext^iration  of  the  said  year,  continued  with  the  satne  m'as*- 
ler  for  another  year,  in  the  said  parish  of  N&wington^  as  ayear- 
ly  servant  ;  an«l  at  the  expiration  of  his  said  service  wiA  the 
said  Aunten^  the  said  pauper  hired  himself  to  one  Mr.  'Saun*' 
4t*,  minister  of  the  said  parish  of  Neivmgton  for  a  year  as  » 
servant,  and  continued  in  his  service  two  years  in  the  said  pk» 
rish  of  Nexvington,  in  consequence  of  the  said  hiring  5  and 
ncVer  gained  a  settlement  elsewhere. 

Mtngay  and  Rohimon  in  support  of  the  order  of  Sessions. 

This  case  falls  within  the  prii.ciplt?  of  the  cases  of  't%e  Kiftg' 
aad  Taiinton  (a),  and  The  King^nd  Frumpton  {b)^  iihich  Khtndr 
that  a  certificate  may  be  got  rid  of  by  desertion  ;  and  rhon|jll 
hhasnev^r  yet  been  deternriucd  what  leugch  of  time  will 
a)nt)unt  tu  an  abanconcnent,  yet  as  the  certificate  is  oniy  ilH 
acktmwledgroent  by  the  parish  certifying  that  the  pauper  it 
wettledl  \u  such  parish,  i^herever  it  is  clt-arly  shewn  that  lid 
Ijuitted  the  parish  to  which  the  certificate  was  gisen  withodt 
my  intention  of  returning,  it  is  at  an  end.  The  certificate, 
ft«ttffore,  having  been  discharged  by  the  father's  removing 
With  hh  family  to  Hoo^  and  from  thence  to  Strodd^  wirhot^C 
toy  Intention  of  teturnmg  to  Ne^vington^  the  pauper  might 
pkti  a  settlement  there  afterwards  by  hiring  and  service. 

^eareroji  and  Hervet^^  contra^  admitted  that  a  certificate 
ttright  be  got  rJd  of  as  Well  by  desertion  as  by  other  methodft^ 
bcft  tdntended  that  the  cirtums'tauces  in  this  case  did  not 
amount  to  a  desertion.  There  is  a  great  distinction  hetwee* 
thti  cases  cited  and  the  present.  In  that  of  The  King  and 
Tmtrtecfi^  the  certificate  had  bien  deserted  by  the  grandfathtrr 
tifihe  pAtiper  for  54  years.  After  iirch  a  length  of  time  iht 
^oun  presamed  that  there  was  a  legal  end  of  the  certificate. 
Tfcc  tasfc  of  The  Kihg  and  Frampton  also  differs  from  this  in 

suverai 

(a)  Bwtr.  Set.  Cat.  402  (k)  DougL  402.  «nd  Qi/J.  97. 
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1 786.'  several  particulars*  There  the  pauper  was  not  bom  in  the  pit' 
^>--y-r^  rish  to  which  the  certificate  was  granted,  and  the  pauper  never 
The  Kino,  went  into  the  parish  of  Frampton  till  the  father  had  abandoi^ 
Ogaintt  (i^g  certificate  i  for  tvhen  he  left  that  place,  he  had  no  inCen-' 
Vovl  "  ^^^^  ^^  returning  ;  and  even  when  he  did  return,  it  was  ttffpr 
special  ^usine$s^  which  circumstance  was  relied  on  by  iJgffd 
Mansfield  in  giving  judgment.  It  has  been  decided  in  mi^iy 
cases,  that  a  pauper  docs  not  avoid  a  certificate,  by  leaving  th: 
paritih  to  which  he  is  certified  for  a  short  space  of  time ;  and 
in  the  case  of  The  IGng  and  Keel  (a)  an  absence  of  seven 
years^  during  which  time  the  pauper  was  hired  and  served  for 
a  year  in  the  parish  granting  the  certificate,  was  held  not  to 
discharge  the  certificate.  In  determining  these  questions  the 
Court  has  always  had  a  regard  to  the. intention  with  which  the 
pauper  left  the  certificated  parish.  Now  in  this  case  the  pa- 
rish considered  him  as  returning  under  the  faith  of  the  certi- 
ficate ;  for  the  case  states  that  the  pauper  returned  to  the  pa* 
rish  of  Nervingtoriy  and  there  hired  himself :  now  the  circuffi* 
stance  of  the  pauperis  return  was  a  distinct  independent  act 
from  the  subsequent  hiring  and  servige  ;  therefore  he-muat 
be  considered  as  having  returned  under  the  certificate. 

Lord  JMansfield,  Ch.  J.  It  is  a  melancholy  coaaiden^ 
X  tion  that  so  many  questions  should  daily  arise  on  settlemeiit 
cases.  The  Court  in  their  determination  should,  if  poss^hle^ 
get  at  certainty  ;  for  it  is  of  more  consequence  to  the  public 
that  the  rule  should  be  certain,  than  what  the  rule  is.  \t  is 
admitted  chat  there  mav  exist  a  case,  in  which  a  certificate 
shall  be  considered  as  functus  officio.  Then  the  Court  9ugh^ 
to  draw  a  line  ;  in  doing  which,  it  will  be  material  to  c<|lis^* 
der  what  is  the  nature  of  a  certificate,  it  seems  to  me  tiiat^ 
certificate  by  the  parish  from  which  the  pauper  goes  to  aqod^ 
is  4in  indemnity  to  that  other  parish  from  the  consequences  of 
permitting  him  to  reside  there  ;  therefore  it  has  done  its  9^ffi 
^e  moment  that  residence  is  permanently  at  an  end.  i^  t^^i* 
porary  absence  for  a  particular  purpose  will  not  dischargc.{t  ^ 
put  when  the  pauper  has  left  the  cerjtificated  parish  fpr  Veiyft 
|ind  neither  party  has  had  any  reliance  upon  the  ^ttitai^ 
then  it  has  done  its  duty,  and  has  no  longer  any  operariopf 
In  the  present  case,  the  pauper  had  left  the  certificated  pap^^l^ 
for  six  years,  without  any  intention  of  returning,,  by;  wligE^ 
it  is  manifest  that  the  certificate  was  discharged.  ^ 

(#)  Coid..  144. 
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WiLiEfi,  J.  The  true  queatioQ  is,  whether  the  pauper  1786. 
came  into  the  parish  of  Newington  under  the  faith  of  the  cer^  ^— -y— ^ 
Hficate*  The  father  had  removed  with  his  whole  family  loThe  Ki\q^ 
uoo  and  afterwards  to  another  parish,  where  he  died,  with-  J'^^q. 
out  naving  returned  to  Newington.  in  some  respects  this  is  a  ton- 
stronger  case  than  that  of  the  ^Vi^and  Frampton  ;  for  in  tlv"^ 
case  the  fiather  did  return  to  the  certificated  parish  ;  h^^c  he 
did  not.  Again,  in  that  case  the  hiring  and  serv/ce  of  the 
son  were  in  the  life*time  of  the  father ;  here  the  pauper  was 
not  hired  in  Newington xiW  zfur  the  father^s  death  ^  and  at  the 
time  he  so  hired  himself,  the  mother  resided  elsewhere,  and 
all  the  parties  seeqi  to  have  considered  the  certificate  as  at  an 
end.  When  there  is  a  decided  case  to  support  us,  minute 
circumstances  should  not  induce  us  to  make  any  alteration  in 
the  law.  It  is  said  that  this  case  differs  from  that  of  Framp* 
tOHj  hecause  the  pauper  was  born  in  the  parish  ;  hut,  taking 
all  the  circumstances  together,  that  makes  no  diiTerence,  for 
noDC  of  the  family  thought  of  the  certificate  ;  the  father  had 
left  the  parish,  and  was  dead,  and  the  mother  was  living  else, 
where  at  the  time  that  the  pauper  returned  to  Newington* 
And  it  is  clear  to  me  that  heYeturned  without  any  consider- 
ation about  the  certificate.  This  case  is  different  from  that 
of  the  King  and  Keel;  there  the  pauper's  brother  remained 
in  the  certificated  parish,  and  the  pauper  returned  to  his  house 
under  the  faith  of  the  original  certificate,  and  not  with  a  view 
to  a  hiring  and  service,  as  in  the  present  case  ;  for  here  the 
pauper  came  into  the  parish  of  Newington  as  a  new  man,  the 
certificate  having  been  before  abandoned.. 

AsHHURST,  J.  The  rule  now  laid  down  is  safe  and  proper, 
and  is  likely  to  be  attended  with  fewer  inconveniencics  than 
sny  other.  It  is  extremely  desirable  for  the  sake  of  the  pub« 
lie  that  some  certain  rule  should  be  established,  which  I 
think  should  be  this  ;  as  the  intention  of  a  certificate  is  only 
to  indemnify  the  parish  to  which  it  is  given  during  the  resi- 
dence of  the  pauper,  whenever  he  leaves  the  certificated  parish 
without  any  intention  of  returning,  the  certificate  should  be 
taken  to  be  at  an  end  :  any  other  rule  would  be  attended  with  . 
great  inconvenience.  No  precise  line  can  be  drawn  with  re- 
H^ect  to  length  of  time  :  but  where  a  pauper  has  once  quitted 
the  parish  to  which  a  certificate  was  granted,  and  returns  to  it 
%ain,  it  is  competent  to  that  parish  to  require  a  fresh  in-< 
demntty. 

Vol.  L  '       a  a  a  Bvller^. 
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1786.  BtTLL^W,  J.  lb  aU  quvstiotts  relative  to  settleaKSts,  It  im 
y^^^y^  dt^irAhlh  that  sonhi^  broud  plftiiigrotind  should  be  establisb«d>; 
Thi  Kt^c  atid  in  th^9<^  cuft^t  ooe  ot'  two  ruUs  ikiitsc  hbklf  either  tkitft 
nICJ**'  when  tfceriiftcatew  girantecKifor  pauper  shall  never,  durtilg 
^^  Mi  whk^t  life,  gifin'astfttloinent^  in  the  certificated  partth^or 
v^m  he  shall  disc4TaMrgi  the  certificate  by  quitting  the  parwfato 
whHVk  sQch  certiheate  i»  granted*  If  this  had  been)  a-oev 
question,  the  Brst  wottld  hav^  been  the  beat  rule,  becauar  it  ac- 
cords more  strictly  with  the  letter  of  the  act  of  parliaaoent.; 
aiKl  nly  ideci  is,  that  we  cafhnot  keep  too  close  to  the  statute. 
Ikit  that  rale  cidinot  be  adhered  to  without  oterturnini^  a  mul- 
tiplicity of  cases;  for  it  has  been  decided  in  many  instances, 
than  a  certificate  may  be  abandoned.  In  the  King  and  Taunton^ 
,  the  Court  said  that  neither  the  lather  nor  thr  grandfather  coidd 
have  gone  back  to  the  certificated  parish  without  a  new  oett. 
tificaic.  If  that  went  on  any  principle,  it  was  this,  that  tte 
grandfather  of  the  pauper,  by  leaving  the  parish  to  whitii  he 
was  certificated,  and  going  into  another  without  any  inteok 
tion  of  returning,  discharged  the  certificate*  Some  of  tkfe 
cases  hold  that,  if  a  certificated  pei'son  gain  a  settlement  in  a 
third  parish,  he  may  afterwards  gain  one  in  the  parish  to 
which  he  was  certificated.  The  fact  of  the  pauperis  leaving 
the  parish  ia  known  to  the  parish  officer^,  but  they  cmoot 
know  what  the  pauper  does  after  he  has  left  the  pariri).  Then 
it  isf  just  the  same  as  to  the  parish  receiving  the  ceitificated 
man,  whether  in  the  intermediate  time  he  has  done  aHy  adt 
to  get  rid  of  the  certificate  or  not ;  therefore,  in  all  oaaes, 
whenever  a  pauper  returns  to  the  parish  again,  they  ahooU 
teqiiire  from  him  a  new  certificate  and  a  new  indemtlityw 
And  I  hope  this  case  will  put  this  part  of  the  law  at  leaat  m 
of  dispute  for  the  future. 

Order  of  Sessions  aSrmcid. 


SittutdJy, 
July  Ut. 


The  KING  against  The  Inhabitants  of  OLD  ALRSS' 
FORD. 


Where  the  ry^  WO  justices  bv  an  order  removed  ^^A^k  Dorey^  hie  wiAi, 
S["nhVfifh"  ^  ^^^  children,  from  the  parish  of  Old  Alr^ft^d,  to  the 
«.  cry  of  a  pf<'"i«h  uf  Chilton  Candover^  both  in  the  coumty  of  SoutAam^iim* 
«« pond,  with  The  sessions  on  appeal,  quashed  that  order,  and  ataNied  the 

«•  the  spear- following  case. 

•«  sedge,  ° 

•<  flags  and 

<•  rushes, 

<*  growing  in  and  about  the  same,  for  10/.  a  year,**  the  Comt  understood  that  the  soil  passed 

with  it,  and  that  it  was  a  tenement  within  the  statute  9  and  10  W»  3-  c  11.    The  fact  of  the 

pauper's  taking  a  tenement  of  10/.  a  year  is  sufficient  to  give  a  settlement  though  the  ksaor 

has  no  title. 


That 
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Tfalit'lhe  fMmper'a  (iktbar,  ,aml.al|io  (ke  pauper  himself,  re-  iTB^. 
sided  in  Oid  Aircsjord  under  a  certificate  from  Chiiton  Cando*  ^— yjr^ 
4irr,  wd  that  the  pauper  ami  bis  family  before  the  o^dcr  of  Ti .  Kmo 
^veiiH>val  became  chawgeable  to  CUd  AlrenfofA  parivh.  That  q'J J^"^'^. 
^ler  ihe  pauper's  father, went  intp :<3W -4Vr^«/ar</ .he  rented  a  ij^j^^^p" 
JtU^uae^aBd  piece  of  iaad  in  Old  Alre-^drd  at  3/.  a-year^and  pc- 
icupted  the  same  several  years.  That  during  two  year$  he 
•took  imdMd under  a parol.agre^ment  from  Mr.  Edwardn  the 
Jollofwii^g  premises  in  Old  Alresfor^^  viz.  the  finhery  nf  tbc 
^oud^  containing  60  acres  called  Airerf^rd-pand^  ,wilh  U^ 
fgrnfes^  fe?c.  aad  also  4//  the  iificixr^a/^dge  g^^g^*,  and  rudke^^ 
growing  in  and  about  the  said  po|)d,  aud  the  right. of  i;^^^ 
Jhe  sed^e  i growing  on  a  piece  of  rough  meadaw  pr  se^ig^ 
tgrouodt  comaining  seven  acres,  xiot  being  part  pf /the  ^$1 
4)0mlt:but  being  distinct  therefrooi,  aud  hejd  noder  a.differeAt 
jright*  That  t\xc  pauper!s  father  agreed  to  pay  Mr.  J^d^mtndfi 
y^L  j^year  forthe  said  preroiffesyaod«to  supply  Mr.  JEdwu^lfk 
.bott^e  »with  .fiah.  Ttmt  during  the  ume  the  .pauper's  ft^dw 
aheid  tbeisaid  prfm^ises  of  Mr.  Edwards^  he  rented  and  Ai^ 
Mndtr  a parol^emijit  the  Ji^try^of  the  cauatway  rijoer  in  M^w 
.JUresfoidy'  with  the  gratis  to  a  small  ,&sh«houae,  aiul  paici.^/. 
*l^  ear  for  the^ame.  That  the  said  house  and  piece  ofhndjirnt 
imentiofud%  ^aul  the  right  of  cutting  ifedge^  &fc.  on  the  said  nrnm 
^mor^  of  rough  meadow  ground  and  the  uaid  Jishery^  8cc.  Umt 
^memiian^y  werp  together  of  the  annual  .vaiue  of  ,10/.  without 
taking  the  said  pond  or  (my  thing  thereto  belonging  into  thr.ffC' 
*Ceunt.  That  the  counsel  ior  0/d  Al^e^sford,  to  shew  ihat  Mr. 
tSdheards  had  no  right  to  dtmuc  the  fishery  of  the  said  pond» 
•irfFered  to  prove,  that  in  ir59  the. then  bishop  oi  JViuton^ 
jMsiiig  seised  iQ  fee  of  the  soil  of  the  s;4id  pond,  granted  n^p^- 
ittotof  the  office  of  supervisor  and  governor  thereof  10. G^G«g« 
Sridges  ^R^ney^  Esq.  fuow^Lord  Rodney)  •<\n^\  \\\9>  .^-^w  i^eorge 
iMedney^hic.  That  at  the  time  Mr.  Edwards  nvidc  iht-  agree- 
-meat  iwith  the  pauper's  father,  he  hrld  of  the  s.tid  George 
^ndjges Jiodneyemd, George  Rodney  iht  prt^mise.s  granted  byi&e 
patent,  and  had  no  other  interest 'in  the  said  pood.  That 
tpTeviotia  to  auch  tiaktng,  viz^  in  1764,  the  jhen  bishf/p  of 
^Wintan^  lord  of  the  manor  of  Old  Akesfordy  at  a  court  hi^roa 
•held: Cor  that. maaor,' granted  to  the  said;Lord  Rodney*  all  ^ihe 
.VttsheA,  reeds,  and  flags,  growing  in  Alrc^ford  pond  for  21 
years.  That  Mr.  Edwards,  at  the  time  of  the  said  aguenunt 
with  the  pauper's  tether,. held  of  the  said  Sir  Geofge  Rodney 
whatever  was  granted  as  la&t  aforesaid  i  but  the  Court  were 

of 
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1786.     of  opinion  such  evidence  was  inadmissible,  and  refiwed  to 
V— ^y — ^    bear  the  same. 

The  Kino       Bearcroft  and  Portal  were  to  have  argued  in  support  of  th^ 
o^a/w<     order  of  sessions,  but  the  Court  desired  to  hear  the  other  aide. 
besford'       W^iison^  Lawrence^  and  Burroughs  against  the  ordcr^  con- 
tended, that  this  being  the  case  of  a  certificate  man,  it  was  ]i>> 
cumbent  on  the  other  side,  according  to  the  doctrine  laid  doini 
in  the  case  of  the  King  znd  Warblington  (ei),  to  shew  that  the 
certi6cate  was  discharged  j  in  order  to  do  which,  they  prov- 
ed that  the  pauper  took  the  fishery  of  Alresford  pond.     But 
fishery  being  an  equivocal  phrase,  does  notf'.x'  vi  termini  mean 
.  a  several  fishery  :  From  the  statement  of  the  case  it  does  not 
Bufficientiy  appear  what  kind  of  fishery  the  pauper  took  ;  whe- 
ther it  was  a  several  or  free  fishery,  or  only  a  common  of 
piscary  :  therefore,  as  the  appellants  proved  generally  that  he 
took  a  fisher}^  it  entitled  the  respondents  to  enter  into  evi- 
dence to  explain  what  kind  of  a  right  the  pauper  had  taken. 
If  the  Sessions  had  admitted  the  evidence  which  was  oflered, 
it  would  have  appeared  that  the  lessor  of  the  pauper  had  not 
himself  such  a  right -as  it  is  stated  that  the  lessee  had  taken* 
This  is  not  like  the  case  of  land  which  is  necessarily  a  tene- 
ment within  the  statute,  on  which  account  the  Court  have 
always  refused  te  enter  into  the  title  of  the  occupier,  and 
where  it  is  sufficient  if  he  hold  even  under  a  disseisor;  for 
here  it  would  have  appeared  that  the  subject  of  the  demise 
was  not  a  tenement  within  the  statute. 

But  supposing  that  the  Sessions  did  right  in  rejecting  the 
evidence  offered,  yet  this  is  a  question  upon  the  certificate 
act  (^),  and  it  has  never  hitherto  been  decided  that  an  incor- 
poreal hereditament  is  a  tenement  w  ithin  that  statute*  In  the 
case  of  the  King  and  Thames  J)itton  (c^.  Lord  Mansfield  szid 
that  the  poor  law  was  a  system  of  positive  law,  andf  that  any 
person  claiming  a  benefit  under  it  must  bring  himself  within 
the  strict  letter  of  it.  And  besides,  if  an  incorporeal  herecK- 
tament  be  a  tenement  within  the  statute,  it  can  only  pass  by 
deed^  and  this  is  stated  to  be  by  parol. 

Lord  Mansfield,  Ch.  J*  L/pon  this  state  of  the  case  the 
Court  will  consider  that  the  fishery  and  the  soil  passed  toge- 
ther ;  therefore  the  pauper  took  a  tenement  within  the  statute. 

AsflHURSTf, 
{n)  4nte  241.        (b)  9iS^10W.$.c  11.        (c)  JS.  25  <?.  3. 
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AsHHURBT,  J.  There  is  no  doubt  but  that  a  fishen^  is  a.  1786. 
tenement.  Trespass  will  He  for  an  injury  to  it ;  and  it  may  ^—v— ^ 
be  recovered  in  ejectment.  The  Kiwo 

BuLLER,  J.  The  Court  go  upon  this  ground,  that  the  qld^ -\l- 
Sessions  have  no  occasion  to  go  into  the  title  of  the  lessor  at  r£sford. 
all :  The  fact  of  letting  a  ^fishery  is  suflkient,  and  we  must 
presume  that  the  soil  passed  along  with  it.  1  hough  l  am  by 
no  means  ready  to  allow,  that  if  it  had  been  any  other  kind 
of  fishery,  it  would  not  have  given  a  settlement.  The  Ses- 
sions however  ought  only  to  admit  evidence  to  controvert  the 
fact  of  the  paupePs  taking  the  tenement. 

Order  of  Sessions  affirmed  (a). 

(o)  rid,  H,  ▼.  Stoh,  poit. 3  vo/.  451 ;  i?.  v.  PiildJet'enthide, port,  Svo/,772i  H. 
f*T<o/pudJ^,fHM.4^,67liifJi.y.SramptoHyficit,Avoi,S4S. 


CALLEV^  against  MEYRICK.  j^f^ 

nEVAN  bad  obtained  a  rule  on  a  former  day,  calling  on  the  An  executi. 
•^  plaintiff  to  shew  cause  why  the  execution,  which  had^"*«^»"st 
been  levied  by  the  sheriff  under  a  writ  oi  fieri  facias^  *^^^^^  a  bankrupt** 
DOC  be  set  aside,  and  the  money  levied  under  it  restored  to  the  taken  out 
defendant.     The  defendant  had  been  declared  a  bankrupt  ;a*^ter  his  cer- 
and  his  certificate  had  been  signed  by  four  parts  in  five  in  ""n^- 1^  r.*d  b* 
ber  and  value  of  the  creditors,  but  not  allowed^  at  the  time  the  cmii- 
the  writ  was  executed.     The  debt  existed  previous  to  the  tors,  and  be- 
bankruptcy.     This  application  was  made  on  the  authority  off^*j}^***' 
Graham  against  Benton  (a),  where  the  bankrupt  who  had  ^ot  j^ ^.j^^^J^I^ 
obtained  his  certificate  till  after  judgment,  was  discharged  out  lor,  ii  valid, 
of  execution  on  that  judgment.     And  the  case  of  Brortiley 
against  Goodere  (^)  was  cited  to  shew  that  **  the  operative 
"  force  of  a  certificate  arises  from  the  consent  of  the  credi- 
*'  tors  ;   that  the  reason  of  an  allowance  by  the  chancellor  is 
*^  to  prevent  surprize  ;  and  that  the  certificate,  when  confirm- 
"  ed,  has  its  effect  from  the  beginning." 

Lawrence  shewed  cause  ;  and  contended,  that  if  this  execu- 
tion was  regular  at  the  time  of  issuing  it,  the  Court  would 
Dot  DOW  set  it  aside,  unless  they  were  absolutely  bound  by 
some  decision  so  to  do.  The  case  of  Graham  against  Benton 
is  not  applicable  here,  because  that  was  only  a  motion  under 
the  5  Geo.  2.  c.  SO.  to  discharge  the  defendant  out  of  custody  ; 

and 

(j)  3  Stra,  1195.    I  Wilt.  41.  {b)  1  Atk.  77, 
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and  the  words  of  die  statute  apply  to  that  relief  mAf  ;  imk 
eimcts  that  (a)  ^^  if  amy  bank  upt,  who  shall  have  obtaiaed 
*^  his  certificate,  shall  be  taken  in  ek«cution,  or  detained  it 
'^  prison,  on  account  of  an}  debts  due  before  he  became  bank* 
^^  rupt,  by  reason  that  judgment  was  obtained  before  such  cow 
*^  tificaue  was  allowed^  and  confirmed^  such  bankrupt  shall  be 
discharged  out  of  custody  on  such  execution.''  But  thii 
etartite  does  notTelate  io  iui  execution  against  the  goods  ol  ibe 
-bankrupt  regularly  obtained  before  the  certificate  is  allowed. 

Another  answer  was  attempted  to  be  given  to  this  applki. 
tion,  that  the  defendant  had  revived  tf\eMebt  by  a  promise  «ii^ 
6'efueHt  to  the  bankruptcy:  but  that  was  not  sufficiently  made 
out. 

(3)  Cur.  adv.  vuk. 

Afterwards,  on  this  d^y  Wiiles^  J-  sard,  that  as  it  hadbeca 
argued  that  the  stat.  5  Geo.  2.  c.  30.  extended  to  execution 
against  the  goods  as  well  as  against  the  person  of  the  bankrufiy 
and  the  case  of  Graham  against  Benton  had  been  cited  in  sup- 
port of  it,  the  Court  had  taken  time  to  Took  into  the  subject: 
but  on  examination,  that  case  was  found  to  apply  only  to  the 
discharge  of  the  person  ;  and  that  it  would  be  directly  cosnrsu 
IT  to  the  very  words  of  the  statute  to  extend  h  to  an  ti»oth\ 
tion  against  the  goods  of  the  bankrupt ;  And  therefore  the 

'Rule  must  be  discharged. 


(fl)5.I3. 


(b)  Lord  Mane/MJ  was  ibfteot. 


FITZGERALD  against  WHITJttORE. 


If  plaintiff    TJ  ULE  to  shew  case  why  the  proceedings  shouM  not  be 
7*7^*J^u-   4^  staved,  till  the  plaintiff,  who  was  an  Irishman^  and  re- 
court  will     Sided  at  Waterjord  m  Ireland^  gave  security  tor  the  costs,  a 
Btayrhe pro- case  a  verdict  was. given  against  him,  or  he  was  non-SditcdJ 
ccedij.gt  till      Wood  shewed  cause  ;  and  observed,  that  the  reason  whj 
rity  for  the "  ^"^'^  a  rule  had  lately  been  adopted,  contrary  to  the  form 
C08U  («).     determinations,  in  the  case  of  foreigners,  was,  because  i 
^giish  subjects  who  sued  in  most  of  tlie  foreign  countries 
Europe^  were  under  a  similar  necessity  of  giving  sccutit)  i 
costs.     And  that  it  would  be  in)politic  to  extend  this  nUc 
Ireland, 

Baldwin,  in  support  of  the  rule,  said,  that  the  same  reasi 
whirh  induced  the  Court  to  lay  down  the  riile  >^'lth  Tcsp^ 
to  foreigners,  namely,  because  the  process  of  our  courts  wou 


(a)  Vuk  Pray  V.  Eiiie,  ante  2S7,  n.  h. 
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fldt  reaob  theai  in  case  sn  osecudoci  timed  for  ihe  co6M  (a),    .tMt. 
held  equ««lty  with  f evpect.to  /trishmem-    And  U».y^^ 

The  Court  (b)^  being  of  this  opinion,  made  the  FiT^omn. 

Whit  mobk* 
(»)  ifrtr  267.  ;ftMr.  491'.  (k)  Jtmnt  Lord  MqmJUU  and  Wilien>h 

(c)  A  oontracy  practice  seems  to  prevail  in  CJ7.  miik  tarmmt  v.  Eiin^i   and 
J^rierv.  Carw,  1.  JST.  «/.  lUp.  C.  S  IM. 


The  KING  agaimt  AMERY.  JS^S^- 

A  RULE  was  made  absolute^  no  cause  being  sbewn>  on  a  Upon  an 
motion  by  Erskme^  for  leave  to  enter  a  suggt^iion  oa  appIicatioB 
Ae  record  in  this  action,  **  that  the  corporation  and  citizens  j^j^j^^."^^ 
•  of  LheiUer  iverc  interc  sted  in  the  event  of  this  suit^and  i here*  court  will 
^^fore  thaa  q  fair  and  impartial  trial  could  not  be  hiMi  in  the  in  ever/ 
**  roomy  of  the  city  o^'  CkrHrr:'  u'own'^^ 

Er^krne  ih«n  moved  for  a  trial  at  the  bar  of  this  Court  and  crction  upon 
relied  upon  the  imiiortancc  of  the  question  to  he  agitatedii  the  peculiar 
Loud  Holt  says  that  a  trial  at  bar  is  of  common  right;  and  in  ci'cnro- 
cascs  of  intricacy  it  is  peculiarly  requisite.     It  will  be  suffici-  'hereof. 
€&(  dierefore  to  Induce  the  Court  to  grant  it  in  this  instance,  where  a  ftir 
to  sute  to  them  the  magnitude  of  the  subject  in  dispute,  and  f"*l  cannot 
the  variety  of  issues  which  are  to  be  tried.  [f  *^*^  *" 

The  principal  question  is,  whether  the  right  of  electing  al-^here  the 
dermen  in  the  city  of  Chester  is  vested  in  the  citizens  at  large  nratter  a* 
or  in  a  select  body  ?  '*»?«8»  ^l** 

There  are  twelve  issues  on  this  record.  awurdwi  b 

ttu  That  this  rs  not  a  body  corporate  by  prescription.         the  next 

2d.  Xcn  concessit  to  the  charter  of  the  37  of  Car,  2.  EnglUb 

3d.  That  the  charter  of  Car.  2.  was  not  accepted,  as  to  the^^^^ 
flection  of  aldermen.  ^l^»,  ^Y, 

4tb.  That  certain  persons  appointed  aldermen  under  that^vfiuVe 
charter  did  not  act  as  such.  '**"♦• 

5th.  That  the  mayor,  aldermen, and  common  council,  have 
Hot  used  to  elect  under  the  charter. 

6th,  7th,  &  8th.     Relate  to  the  qualification  and  election  of 
the  defendant  to  the  office  of  alderman. 

9tb.  That  the  charter  of  Car.  2.  was  accepted  as  to  all  mat- 
ters contained  both  in  the  plea  and  replication. 

10th.  That  the  order  of  removal  in  the  time  of  Jac.  2.  was 
^otsignified^ 

llfh. 
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c^  y— ^        12ch.  1  hat  the  charters  of  Hen.  7«  and  Elizabeth  are  still  ia 


Amsry. 


The  Kivc  force. 
^^l  These  issues  must  necessarily  give  rise  to  many  intricate 
questions  of  evidence,  and  in  fact  go  to  the  very  existence  of 
the  corporation.  In  the  Maicktone  cases  (a),  the  Court 
granted  a  triaf  at  bar  upon  similar  grounds,  because  the  ques- 
tion to  be  tried  involved  in  it  the  constitution  of  the  borough. 
The  Court  granted  a  rule  to  shew  cause. 

Bearcroft^  Cowper^  Bower^  Leycester^  and  Manley^  shewed 
cause,  and  contended,  1st,  That  the  number  of  issues  on  a 
quo  warranto  information  was  not  of  itself  a  sufficient  reason 
to  induce  the  Court  to  grant  a  new  trial  at  bar ;  for  the  same 
reason  would  equally  extend  to  every  quo  warranto  inforola- 
tion.  Neither  is  there  any  peculiar  difficulty  arising  from 
these  issues  to  warrant  the  application:  for  the  principal  ques- 
tion is  upon  the  acceptance  of  the  charter  of  the  27  Car.  2. 
which  jnust  be  proved  by  the  records  of  the  corporation* 

But  if  the  Court  grant  a  trial  at  bar,  they  cannot  summon  a 
jury  from  the  county  palatine  {b)  ;  there  never  having  been  an 
instance  of  that  kind  hitherto,  except  in  cases  of  treason  and 

.error. 

(«)  The  MaieUtoM  cases  came  before  the  court  in  ffi/,  13  C.  2.*  imdar  the 
names  of    ' 

JRex  V.  We/iiuL 
*    Hex  V    Hand. 

Rex  V.  CwticM. 

Tbtse  were  informatioi)«  in  the  nature  of  quo  wanranto  ag;ainst  the  defeod- 
ants,  to  shew  cause  by  what  title  they  exercised  the  office  of  jurau  of  the  JB^V 
Town  and  parish  of  MaidgUmt  In  Kent .-  and  the  question  was,  whether  there 
ought  to  be  trials  at  bar  ? 

It  was  objected  against  the  trials  at  bar /by  Mr.  Soiicito^  Generai,  that  these  was 
BO  reason  for  ir,  either  upon  account  of  the  length  or  difficulty  of  the  tttals,  be- 
cause there  was  but  one  single  issue  that  was  material,  and  that  was  i^kmI  m  t^ 
law,  which  was  a  fact,  the  proof  of  which  could  not  take  up  any  great  leqf^  of 
time.  As  to  the  other  ssues  upon  the  election,  swearing,  and  admiatioa,  tfiey 
were  only  consequential,  and  must  aiteod  the  fate  of  the  issue  upon  the  bye^aw. 

£  cotata,  it  was  insisted,  that  the  bye-law  was  pleaded  as  a  bye-law,  not  ex- 
tant in  writing,  which  must  depend  upon  usage ;  which  usage  must  he  profcdby 
entries  out  of  the  books  of  the  corporation. 

That  there  was  also  another  bye-law  set  out  in  the  prosecutor's  replieatfon, 
though  no  issue  was  taken  upon  it,  which  would  have  very  great  weight  npott  the 
trial :  and  the  ))roof  of  that  would  likewise  depend  upon  agreat  variety  of  eMries, 
in  order  to  shew  that  it  was  under  that  bye-law,  and  not  under  the  bje4aiir  al- 
leged in  the  defendant's  plea,  tliat  the  common  council  had  exercised  a  power 
of  electing  jurats. 

Thai  the  constitution  of  the  corporation  depended  upon  these  trialst  and  that 
several  prunts  of  law  might  arise  m  the  course  of  them. 

That  in  £aitet  Term  last  the  defendants  themselves  contented  to  trials  at  hw^ 
which  the  court  would  then  have  granted,  but  that  the  issues  were  not  then 
joined.     That  ihe  prosecutor  had  made  an  affidavit  of  all  theae  fiicts. 

/Vr.  Our,    Let  there  be  trials  at  bar. 
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erron    Then  3dly.  If  the  court  shduld  not  grant  a  trial  at    ^_^-uJ 
bar,  the  next  question  is  in  which  county  this  information  The  Kino 
shall  be  tried.  against 

It  is  not  a  matter  of  right  to  have  a  record  sent  into  a  coun-  -^^^k** 
^  palatine^  as  being  the  next  adjoining  county  ;  and  if  it  be 
only  a  matter  of  discretion  in  the  courts  they  will  not  think 
it  adviseable  to  send  this  question  to  be  tried  in  the  county 
palatine  of  Chester^  as  the  assizes  are  held  in  the  heart  of  the 
city  where  the  parties  concerned  have  extensive  connexions 
who  are  interested  in  the  event  of  the  trial. 

It  appears  from  all  the  cases  (a)  upon  the  subject^  that  it  10 
not  a  matter  of  right  to  send  a  record  down  by  mittimus  to  be 
tried  in  a  county  palatine,  utiless  the  matter  arise  within  that 
county.  All  th<-t  cases  upon  this  subject  are  collected  in  the 
case  of  the  The  King  and  Coiule  fbjj  which  arose  in  the  town 
of  Berwick  ;  there  though  Durham  was  in  fact  the  next  ad* 
joining  county,  yet  the  court  upon  full  consideration  sent  the 
issue  to  be  tried  in  Northumberland,  Wherever  it  is  suggest- 
ed that  a  record  should  be  sent  down  to  be  tried  in  the  nextad-< 
joining  county  it  means  the  next  county  into  which  the  kiug^s 
writ  runs.  So  where  the  matter  arose  in  Ireland^  the  venire 
was  directed  to  the  sheriff  of  Salop  fcjy  though  the  Welsh 
counties,  and  the  county  palatine  of  Chester  are  both  nearer* 
^gain,  the  whole  of  Flintshire  joins  to  the  county  palatine  of 
4jhestery  and  no  part  of  it  to  Salop^  and  }  et  there  is  no  instance 
of  a  record  in  any  action  arising  in  Flintshire  having  been  sent 
to  Chester.  Wherever  there  has  been  an  exception  to  this  ge- 
jieral  rule^  it  has  always  been  by  consent,  as  in  the  case  of  Th^ 
King  and  Johnson  (d). 

Wilson^  ErskiiiCy  Wood^  and  Toppings  admitted  as  to  the 
Curst  question,  that  whether  there  shall  be  a  trial  at  bar  or 
i^t,  depended  upon  the  discretion  of  the  court ;  but  that  dis-^ 
cretion  ought  to  be  regulated  by  law^  and  founded  on  prece- 
ilcnt;  and  the  stat.  of  Westm,  2.  authorizes  the  party  to  claim 
j^  trial  at  bar  in  every  question  of  importance.  A  quo  war^ 
ranto  information  on  which  depends  the  existence  of  a  corpo- 
Iratton  is  of  greater  consequence  than  a  mere  question  of  right 
between  two  individuals.  One  of  the  issues  to  be  tried  is^ 
Ikrhetherthe  charter  oiCar.  2.  was  accepted  as  to  the  election 
cf  aldermen,  and  upon  that  a  considerable  question  of  law  will 

Vol*  I.  B  b  b  arise^ 

(a J  19  i5r.6./cN  12.  *.  )b/.31.  2  Rol.   A6r,  tit.  Trial,  L,  t  pi.  6,  7,  8.  Bro, 
Ahr.  tit,  Trisi^  /7.  27.  4  List.  205. 
fhj  2  Bun.  834    (cj  %  MoiL  jUf.  tii,  ^fioL  Lpl,  8.    ^dj  mi.  7.  Gto.  2. 
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1/86.    arise,  whether  a  charter  can  ht  partially  accepted.   Another  is- 
^-"Y^— ^  .  sut  is  non  concesait^  which  involves  a  question,  whether  the 
The  Ki  .o  king  can  grant  otherwise  than  under  the  seal  of  the  county 
aITiey     P^^^'*'^^  »  21°^  whether  the  grant  was  made  to  persons  capa- 
ble of  taking  it.     In  Lord  Sandwiches  case  (a)  the  Court  said 
that  where  there  was  value  and  difficulty,  they  were  bound  of 
common  right  to  grant  trials  at  ban 

As  to  the  doubts  which  '  have  been  thrown  out  respecting 
the  jurisdiction  of  the  court,  and  their  power  to  summon  a 
jury  to  their  bar  from  a  county  palatine,  there  can  be  no  foun- 
dation for  them  ;  for  wherever  the  court  can  send  down  a  re- 
cord to  be  tried,  they  must  likewise  have  a  power  of  summon^ 
ing  a  jury  from  the  same  place  to  attend  them  at  their  bar. 
Now  here  the  court  might  certainly  send  down  this  record  to 
the  chief  justice  by  mittimus  ;  and  if  the  jury  should  be  sum- 
moned to  attend  at  the  bar  of  this  court,  and  they  refused  to 
attend  upon  the  ground  of  an  exclusive  jurisdiction,  the  court 
might  proceed  against  them  for  a  contempt.  In  the  case  o( 
The  King  and  Godfrey  fbj^  the  sheriff  of  the  city  of  Canter^ 
bury  was  fined  100/.  for  returning  to  a  distringas,  that  the 
mayor  and  commonalty  of  the  city  were  exempted  from  senr* 
ing  on  juries  ;  in  consequence  of  which  a  jury  was  afterwards 
returned.  The  cause  of  Lockyer  against  the  East  India  Com* 
pany  (c)  was  tried  at  bar  by  a  special  jury  of  merchants  froia 
the  city  of  London^  notwithstanding  there  had  been  a  differ^ 
ent  decision  upon  the  same  point  in  E.  5  W.  and  M.  (^,  hj 
reason,  as  it  was  said,  of  their  charter.  So  also  in  the  case 
of  The  King  and  Lambe  (e\  an  application  was  mdde  to  the 
court  for  a  new  trial,  because  the  warrant  for  a  tales  de  circum* 
istantibus  was  only  signed  by  his  majesty's  attorney  general, 
whereas  it  ought  to  have  been  procured  from  the  attorney-ge- 
neral of  the  county  palatine  ,  but  that  was  held  to  be  no  good 
ground.  The  case  of  The  King  and  Johnson  ffj^  whidi 
was  sent  down  to  be  tried  by  mittimus  in  the  county  palatine 
of  Chester y  and  where  a  similar  question  arose  upon  the  ao» 
ceptance  of  a  charter  of  the  16  Car.  2.  does  not  appear  upoa 
the  face  of  it  to  have  been  sent  down  by  consent* 

As  to  the  second  point :  whenever  the  matter  cannot  be  tried 
in  the  place  where  the  cause  arises,  it  must  necessarily  be  tried 
in  the  next  adjoining  county  ;  The  King  against  Harris  (p*). 

Tkift 

[m)  Sa!k.  648.  (b)  Bkrd.  389.  (c)  U.%G.^ 

(fih  6Vi/i.  644.  \e)  4  Burr.  2171. 

if)  mu  7  0.  2.  ig)  3  Burr.  1330. 
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ThU  rule  is  supported  by  a  variety  of  precedents.     One  in     1786. 
particular  is  more  immediately  applicable*     In  the  case  of  the    ^— ^^p— ^ 
Mercers  and  Ironmonger-^  company  of  Chester  against  Radford  T^he  Ki:«o 
(a),  the  exchequer  court  of  equity  of  Chester  granted  a  trial    ^g9*^* 
in  the  county  palatine,  because  an  impartial  trial  could  not  be 
had  in  the  county  of  the  city. 

Such  has  always  been  the  invariable  rule,  unless  both  parties 
have  consented  to  a  trial  in  another  place  ;  and  even  in  those 
cases,  where  the  matter  has  arisen  in  a  distant  county,  and 
there  has  been  a  trial  at  bar  by  a  jury  of  the  county  oi  Middle* 
scxy  the  form  of  the  suggestion  has  always  been,  that  the  ju- 
ry were  summoned  from  the  next  adjoining  county.  And  in 
the  present  case,  the  county  palatine  is  the  next  adjoining 
county,  where  the  record  may  be  sent  by  mittimus. 

Lord  Mansfield,  Ch.  J.  All  questions  concerning  trials 
at  bar  must  depend  upon  their  own  circumstances.  Many  in- 
formations in  the  nature  of  a  quo  warranto,  upon  which  the 
existence  of  corporations  depended^  have  been  tried  at  Nisi 
PritiSy  and  many  at  bar.  The  only  rule  therefore  to  go  b>  is 
the  judgment  which  the  court  shall  form  on  the  nature  of  the 
issues  and  their  dependences.  Now  it  seems  to  me  as  clear 
as  possible  that  no  question  of  magnitude  can  arise  in  this 
case  to  render  a  trial  at  the  bar  of  this  court  necessary.  Ma- 
ny of  the  issues  will  admit  of  no  litigation,  such  as,  that  it  is 
a  corporation  by  prescription  ;  and  the  granting  iu  fact  of  the 
charter  by  Car.  2.  ;  and  some  others  are  only  consequential* 
The  groat  question  is  on  the  acceptance  of  the  charter  of  Car* 
2,  J  but  that  cannot  involve  in  it  much  difficulty.  We  know 
the  obloquy  under  which  charters  granted  at  that  time  lie. — 
As  my  Lord  Hardwicke  said  (6),  they  have  never  recei\'ed 
any  countenance  in  Westminster  Hall ;  and  he  would  never 

Sive  any  opinion  in  support  of  them,  unless  the  strongest  evi- 
encc  were  laid  before  the  court  of  their  having  been  accept- 
ed and  uniformly  acted  under.  Therefore  there  is  no  ground 
in  this  case  for  a  trial  at  bar. 

Then  the  next  consideration  is',  where  it  shall  be  tried.-;- 
Now,  with  regard  to  that,  all  local  questions  which  arise  in  a 
county  palatine  must  be  tried  tht- re  (c).  In  the  present  case^ 
the  matter  arises  locally  in  the  county  of  the  city  of  Chester. 
But,  by  the  suggestion  which  has  been  entered  upon  the  re« 
cord,  it  appears^  that  an  impartial  trial  cannot  be  had  there, 

therefore 

(a)  3  Lev.  33.  (^)  In  ^.  ▼.  Jobmom.  (c)  4  /«#r.  2X2. 
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1786f     therefore  it  must  be  tried  in  the  next  countjr :  but  thut  unttaC 

^■■v^    mean  the  next  county  where  the  king^s  writ  of  venire  rtms^ 

The  Ki   o  The  county  palatine  of  Cheater  cannot  be  called   the  next 

£^in#f    county  for  this  purpose^  because  the  king^s  writ  ofvenirt  docs 

^^^^  *    not  run  there.     J^ll  this  I  take  to  have  been  fully,  finally,  and 

in  point,  established  in  the   Berwick  case.  And  though  Nor^ . 

thumberland \99is  not  there  said  expressly  to  be  the  next  county 

where  the  king*9  jvrit  runs^  yet  it  was  taken  for  granted  that 

it  was  so. 

For  the  same  reason,  where  a  matter  arising  in  IFale^t  ia 
tried  in  the  next  county,  it  is  never  tried  in  the  county  p^la* 
tine  of  Chester,  but  always  in  the  next  English  county  vrhere 
the  king's  writ  runs. 

JBuLLER,  J.  It  is  observable  that  there  is  no  instance,  ex^ 
cept  that  of  the  King  and  Johnson^  where  the  court  has  ever 
sent  a  record  by  mittimus  to  be  tried  in  a  county  palatine^ 
where  the  fact  did  not  arise  there;  and  I  very  much  doubc 
the  power  of  the  Court  to  do  it.  It  is  not  quite  clear  when 
the  doctrine  of  sending  records  by  mittimus  into  counties  par 
lAine  was  first  taken  up ;  but  in  the  1 1  WiL  3.  (tf)  the  court 
expressly  said  that  they  could  not  order  a  trial  in  the  pounty 
palatine  of  Lancaster  ;  and  therefore  they  sent  the  record  tQ 
be  tried  in  Torkshire^  as  being  the  next  county. 

Then  as  to  the  meaning  of  the  expression  ofthenext  English 
county;  it  is  sufficiently  explained  in  Plowd.  200.  where  the 
l^ason  given  for  directing  the  venire  to  the  sherifi*of  Hereford 
was,  because  the  town  of  Cardiff*  was  in  the  county  of  Gkh 
morgan  in  Wales^  where  a  sheriff  of  this,  kingdom  of  England 
cannot  intermeddle.  From  this  reason  it  is  manifest  that  it  mutt 
be  the  next  English  county  where  the  king's  writ  of  venire 
runs.  That  is  the  only  way  of  accounting  for  the  Wekh 
causes  having  always  been  tried  in  the  next  English  county 
where  the  venire  runs,  and  not  in  Chester^  though  in  fact  tbi^ 
ll  nearer  to  W^'aies. 

Rule  discharged ; 
And  the  venire  awarded  into  the  county  of  Salop. 

The 
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1786^ 
The  KING  against  EGGINTON.  ^u^dayT 

July  4th. 

TflE  defendant  had  received  in  his  character  as  overseer  a  specific 
of  the  poor  4/,  previous  to  fiis  bankruptcy,  which  was  tmsum  ofmo- 
the  5th  of  December  1785  :  but  his    accounts  were  not  made  J*y '^^^^^^ 
out  till  the  Easter  folldwing ;  and  he    had  afterwards  been  g^r"of  the 
committed  (a)  to  Worcester  gaol  by  two  justices,  for  not  pay- poor  is  not 
ingover  the  i/.  as  the  balance  of  his  accounts.  »"ch a  debt 

Ersiine  moved  on  a  former  day   {b)  for  a  rule  to  shew  p*^^*^i,. 
cause  why  a  writ  of  habeas  corpus  should  not  issue,  directed  to  der  a  coni. 
the  gaoler  Sii  JVorcester^    commanding  him  to  bring  up   the  mission  of 
defendant,  in  order  that  he  might  be  discharged  out  of  cus*  **»*'"'P|: 
tody,  on  the  ground  that  this  sura  for  which  he  had  been  com- Jffo^J^  j,/,  ' 
milted  to  gaol  was  a  debt  existing  previous*  to  the  bankruptcy ^  accounts  arc 
and  might  have  been  proved  under  ^he  commission  ;  and  tjie  ^*^*^^*'*d  in* 
defendant  had  since  obtained  his  certificate* 

But  the  court,  on  account  of  the  situation  of  the  defen- 
dant, who  was  not  able  to  bear  the  expenre  of  it,  dispensed 
with  the  necessity  of  bringing  him  up  by  habeas  corpus^  and 
granted  a  rule  to  shew  cause  why  the  defendant  should  not  be 
discharged  out  of  custody. 

Caldecott  now  shewed  cause,  and  contended  that  as  the 
defendant  was  not  compellable  to  give  in  his  accounts  till  14 
days  after  Easter^  this  sum  which  he  had  received  in  his  cha- 
racter as  overseer  was  not  a  debt  due  at  the  time  when  the  act 
of  bankruptcy  was  committed^  That  it  was  impossible  for  any 
parishioner  to  have  sworn  in  December  1785,  which  was  prior 
to  the  time  when  the  defendant's  accounts  were  delivered  in, 
to  the  existence  of  any  debt,  much  less  could  he  have  sworn 
to  the  quantum  of  such  debt.  This  therefore  was  not  a  debt 
capable  of  being  proved  under  the  commission. 

Ersiiney  in  support  of  the  rule,  insisted  that  when  the  ac- 
counts were  delivered  in,  it  appeared  that  this  sum  was  re- 
ceived antecedent  to  the  bankruptcy.  That  the  accounts  spe- 
cified at  what  time  each  particular  sum  was  received ;  and  that 
the  defendant  had  sworn  expressly  that  this  sum  of  4/.  was 
received  by  him  before  the  5th  of  December  1785.  That  ac- 
cording to  a  maxim  at  law,  id  certum  est  quod  certum  reddi 
fotestj  this  debt  might  have  been  ascertained  by  anv  pa- 
rishioner 

{a)  17  C«>.  2,  c.  38.  (b)  Tuaday,  June  TTth.  \ 
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1786.     rishioner  so  as  to  have  enabled  him  to  prove  it  under  the 
I— Y^    commission. 
The  biiHG    ,  Lord  Mansfield,  Ch.  J.  This   money  was  deposited  in 
TT^r'^f     ^^^  defendant's  hands  for  the  use  of  the  parish,  which  they 
had  no  right  to  call  for  till  a  formighi  after  Easter  1786  j , 
therefore  till  that  time  he  was  able  to  retain  it.     But  this  debt 
only  arises    upon  the  defendant's  conversion  of  it  to  his  own 
use,  which  is  not  till   after  the  bankruptcy.     Therefore  the 
defendant  is  not  entitled  to  be  discharged. 

BuLLER,  J.  This  motion  can  only  be  sustained  on  the 
ground  that  the  parishioners  had  a  cause  of  action  ..gainst  the 
defendant  before  his  bankruptcy  ;  but  at  that  time  they  could 
not  have  sued  him  for  this  debt.  And  even  if  this  sum  had 
been  kept  by  itseli,  the  bankrupt'^  assignees  could  not  have 
touched  it.  The  defendant  was  a  mere  trustee  for  the  pa- 
rish ;  and  I  cannot  think  that  his  bankruptcy  discharged  him 
from  his  office  of  overseer. 

Rule  discharged. 


END   OF    TRINITY    TERM. 
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CASES 

ARGUED  AND  DETERMINED 

IN  THE 

COURT  OF  KING'S  BENCH, 

IN 

MICHAELMAS  TERM, 

IN  THE  TWENTY-SEVENTH  YEAR  OF  THB      ^J^ 
REIGN  OF  GEORGE  IIL 


On  the  first  Day  of  this  Term,  JohnWiUon],  Esq.  of  the 
Middle  Temple^  one  of  His  Majesty's  Counsel,  was  called 
to  the  degree  of  Sergeant  at  Law,  and  gave  Kings  with  this 
Motto,  "  Secundis  Laboribus.^  On  the  next  Day  he  took 
his  Seat  on  the  Bench  in  the  Court  of  Common  Pleas,  in 
the  Room  of  the  late  Mr.  Justice  Nare4tj  and  on  the  15th 
November  kissed  Hands  on  being  Knighted. 


DA  VIES  against  JAMES.  ^«^» 

**  Nov.  oth, 

AN  action,  brought  in  the  county-court  of  Jfcnmouthy  y^^cn  n  dt- 
was  remoYcd  by  the  defendant  into  this  court  by  a  re*  fenaam  «• 
cordari  faciojt  loauelam  :  on  which  the  plaintiff's  attorney  ob-  moves  pro- 
taincd  an  order  tor  time  to  declare;  and,  within  a  few  days  ^^^l^*  ^ 
afterwards,  hear  ng  from  the  plaintiff  that  he  would  not  pro^  fadM  loqm^ 
ceed  because  the  cause  in  the  inferior  court  had  been  com-  /^m  from  a 
menced  to  recover  only  three  shillings,  gave  notice  thereof  to  *^^"'y 
the  defendant's  attorney,  who  signed  judgment  of  nonpros.     ^If^he 

The  defendant  had  obtained  a  rule  last  term  to  shew  cause  tupenor 
why  the  Master  should  not  tax  his  costs.  courts,  and 

ptot  in  de- 
nlt  of  tbe  pUintUF'f  appearing,  b«  it  entitled  to  costs*    Where  bj  the  writ  each  parry  hat  a 
<hy  to  appear  in  court,  and  the  defendant  may  be  damnified  by  the  plaintiff's  not  appearing^ 
be  may  appear  and  demand  him ;  and  if  the  plaintiff  do  not  appeari  the  defeadanc  is  entitled 
•  Ngn  judgment  of  aofi(^«r«  and  to  have  bis  costs. 
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1786.  Baldwin  now  shewed  cause,  and  rtlied  on  there  having 
been  no  instance  in  which  the  Master  had  been  directed  to 
tax  the  defendant's  costs,  when  the  proceedings  were  remov- 
ed from  an  inferior  court  by  the  defendant  by  a  recordari  fa^ 
etas  loquelantj  and  when  the  plaintiff  had  not  appeared  ;  be- 
cause in  actions  of  this  ictnd  the  plaintiff  cannot  be  competied 
to  appear. 

He  also  insisted  that  the  plaintiff  could  not  be  considered  as 
having  made  himself  a  party  to  the  suit,  by  his  attorney's  hav- 
ing applied  for  time  to  declare  ;  since  that  application  had 
been  made,  not  by  any  authority  from  the  plaintiff  himself^ 
but  for  the  purpose  of  gaining  time  to  learn  from  him,  as  he 
was  in  the  country,  whether  he  would  proceed  or  not. 

Douglas  supported  the  rule  on  two  grounds  ; 

1st,  That  in  ail  cases  when  a  cause  is  removed  here  from 
an  inferior  court  by  a  recordari  facias  loquelam^  and  the  plam- 
tifl'does  not  prosecute  his  suit,  the  defendant  is  entitled  to 
sign  judgment  against  him,  and  to  have  his  costs.  The  wtird 
nonsuity  as  used  in  the  statutes  (a),  extends  to  nonpros  ^  fc»rit 
means  any  relinquishment  of  the  suit.  The  Ma-ter's  donbt 
arose  from  a  dictum^  which  is  to  be  found  in  the  books  of 
practice,  that  when  the  defendant  removes  a  cause  from  an 
inferior  court,  he  cannot  nonpros  the  plaintiff  for  not  declar- 
ing, because  the  plaintiff  is  not  bound  to  follovi'  him.  Bat 
that  rule  only  holds  in  cases  where  the  cause  is  removed  by 
habeas  corpus^  and  not  by  recordari  ;  which  distinction  is  evi- 
dently founded  on  this  reason^  that  in  the  former  case  there- 
cord  itselF  is  left  in  the  inferior  court,  and  only  an  account  or 
history  of  the  proceedings  train^mitted  to  the  superior  one  (h)  j 
but  in  the  lutter  case,  the  original  process  is  made  a  record  of 
this  Court.  The  plaintiff  can  have  no  just  reason  to  com- 
plain of  any  hardship  by  the  Court's  compelling  him  to  fol- 
low the  suit  here,  because  the  deCehdant  cannot  removb  it  by 
recordari  without  assigning  a  sufficient  cause  (c)  to  wmmmt 
the  removal ;  the  writ  itself  expresses  it.  And  as  the  defen- 
dant was  entitled  to  sign  judgnaent  of  nonpros  he  is  likewiK 
entitled  to  have  his  costs.     But, 

2dly,  If  the  plaintiff  were  not  bound  to  follow  the  suit  herej 
yet  in  this  particular  case  he  has  made  himself  a  party  to  tlic 
suit  in  this  court,  by  applying  for  'a  rule  for  time  to  dedart. 
This  brings  him  into  court  as  much  as  if  he  had  actually  filed 
his  declaration. 

BULLIIi 

(a)  23  ir.  8.  c.l5<    13  O.  2.  «#.  2.  a)u/4  ^.  1.  c.  d. 
{h)  Saik,  352.  (e)  Fttz.  N.  B,  70. 
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BuLLER,  J.  The  master  thought  in  this  case  that  he  was  1 7S6. 
not  at  libert}'  to  t^x  the  defendant  his  costs  under  the  13  Car, 
%  «f.  2»  c.  2  ;  and  I  agree  with  him  in  that ;  because  that  act 
is  confined  to  suits  commenced  in  the  superior  courts.  But  a 
prior  statute  (c)  makes  this  matter  very  clear,  which  says, 
Aat  if  aparty  be  entitled  to  his  Judgment,  he  is  entided  to 
costs.  Then  the  question  is,  Whether  the  defendant  be  en- 
titkd  in  this  case  to  his  judgment  ?  That  depends  on  the  na- 
ture of  a  recordarL  There  is  no  such  distinction  between  an 
habeaa  corpus  and  a  recordari  as  the  defendant's  counsel  has 
ta&en,  as  far  as  relates  to  this  point ;  for  an  habeas  corpus 
does  remove  the  suit.  Lord  Chief  B.  Giibert^  in  his  law  of 
Replevin  (b\  says,  in  a  habeas  corpus  the  plainti£f  must  fol- 
low the  body  of  the  prisoner. 

The  general  rule  is,  that  where  by  the  writ  each  party  has 
tdayineourt,  and  the  defendant  may  be  damnified  by 'not 
appearing,  he  may  appear  and  demand  the  plaintiff,  and  this 
even  though  ^e  writ  be  not  returned  ;  as  upon  a  capias^  exU 

S,  or  distringas.  S8  Ed.  3.  20.  3  H.  7.  8.  pL  10.  Gilb. 
'  o/  R^p*  138.  Then  what  is  a  writ  of  recordari  f  It  is  a 
summons  to  both  parties ;  for  it  requires  the  sheriff  to  record 
the  plaint,  to  have  it  in  court  on  a  certain  day,  and  to  prefix 
that  day  to  both  parties,  that  they  may  be  there.  Fitz.  If. 
J.  rOw  By  this  writ  therefore  both  the  parties  have  a  day  ; 
Stod  the  defendant,  being  bound  to  appear,  may  be  damnified 
tf  he  does  not :  then  if  the  plaintiff  do  not  appear,  the  defend- 
ant is  entitled  to  judgment.  It  follows  from  hence,  that  he 
it  likewise  entitled  to  his  costs  ;  not  indeed  on  the  statute  of 
Charles  the  Second,  but  on  that  of  4  Joe.  1.  c.  3  ;  whereby  if 
any  person  shall  commence  any  action  in  an^  court,  wherein 
Ae  plaintiff  or  defendant  might  have  costs,  in  case  judgment 
Should  be  g^ven  for  him,  and  the  plaintiff  after  appearance 
hut  non-suited,  ora  verdict  pass  against  him,  then  the  defen- 
dant shall  have  his  costs.  The  words  of  the  statute  ^*  in  any 
^  court**  are  not  confined  to  superior  courts* 
Per  Curiam  (c). 

Rule  absolute  [d). 

Vol.  I.  C  c  c  The 

(<i)4  ?tfc.l.c  3.  (4)148. 

(c)  Wilk*^  Justice,  was  not  able  to  sttead  the  whole  of  this  term,  on  aocoont 
dT  Uiness. 

{A)  To  a  question  from  the  Bar  the  next  day,  Whether  it  was  to  be  under, 
ttood  that  the  decision  had  been  made  solely  on  the  ground  of  the  plaintiff's 
iMvtag  appeared  in  this  court  by  the  order  for  time  to  dedarei  The  Court  (^^ 
hBTisi  umMuUer,  JastiCM,]  answered  in  the  n^jative. 
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Wednesday,  The  KING  Qgainst  Sir  WATTS  HORTON,  Bait.  an4 
>o«.  8tiL  Another. 

S^Tinsfsts  A  RULE  had  been  obtained  last  term,  calling  upon  the 
of  several  l\  defendants,  who  were  justices  of  the  peace  for  the  coun- 
townshtpsy  ty  of  Lancaster^  to  shew  cause  why  a  mandamus  should  not 
which^ai  *^*^^»  commanding  them  to  appoint  two  overseers  for  the 
tain  their  township  of  Pilrworth  in  the  said  county, 
own  p<ior.  This  motion  was  founded  on  affidavits,  which  staled  that 
and  have  ^he  parish  of  Middleton  consists  of  eight  separate  and  dbtioct 
aUy^had^  townships  or  villages,  to  wit,  MiddletOHy  Thornham^  Hopfwood^ 
verseert  se-  Pilsworth^  Birtle  cum  Bamford^  ji^hworthy  Ainsworth^  aod 
paraidyap.  Great  Lever^  each  of  whicji  has  immemorially  had  a  separate 
^^^^  .J***^  constable  and  church-warden.  That  Ainsworth  and  Great 
gr^nr  a  LeveVf  from  time  immemorial,  and  Ashworthior  the  space  of 
mandamus  about  seventy  years,  have  had  separate  overseers.  That  be« 
for  the  sepa^  fore  the  separation  of  Ashworth^  there  was  a  joint  appoint- 
roen"*!!?©-*"*^"^  of  six  overseers  for  the  six  townships,  one  out  of  each, 
verseers  for  who  made  a  general  rate  or  assessment  for  the  poor  of  all  the 
the  remain-  six  townships,  and  that  each  overseer  acted  within  his  own 
in^  town-  township  ;  but  that  at  the  end  of  the  year  there  was  a  general 
Where  such  s^^^^^^"^  of  all  disbursements,  and  the  expences  bome^ 
a  parish  hax  equally  by  all.  That  since  the  separation  there  has  been  a 
immemorial.  ];]^e  joint  appointment  x>f  five  overseers  for  the  remaining 
thaM*4  ^ct!  ^^^  townships,  who  have  acted  in  the  same  manner  as  before 
seers,  that  is  the  separation.  That  the  parish  oi  Middleton  could  not  reap 
a  pro-^f  chat  the  benefit  of  the  43  Eliz.  in  relation  to  the  maintenance,  relief^ 
J^v''  *^u""2!  aod  government  of  its  poor,  on  account  of  its  largeness,  be- 
neti*  of  the^i^S  ^^  miles  in  length  and  10  in  breadth,  and  also  on  account 
43  i:/fs.and  of  its  great  population,  and  because  three  out  of  the  said  eight 
entitles  each  townships  maintained  their  own  respective  poon  That  the 
^^'■JI^'P^®  defendants  were  requested  at  the  last  annual  meeting  to  ap. 
fate  over,  point  two  overseers  for  the  township  of  Pikworthy  which 
s^crs.  they  refused. 

Wherever         Qu  ^j^g  other  hand,  several  affidavits  were  read  against  the 

^on«abte,     ^^^^i  which  Stated  that  the  parish  of  Middleton  consists  of 

there  rhereis  four  distinct  and  separate  townships,  vi%.  Middleton^  Jshworth^ 

a  towniUip.  Ahutworth^  and  Great  Lever^  and  that  the  township  of  Middle^ 

ion  consists  of  five  separate  hamlets  or  precincts^  and  not  sepa* 

rate  toxvnsh/ps.     That  the  rates  and  assessments  had  been 

made  gencraUtf  for  the  township  of  Middleton  at  large,  and  not 

for 
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for  each  separate  district ;  and  that  the  overseers  accounts     1786. 
had  been  made  out  in  the  same  manner,  ^-nr*-' 

Erskine  and  Shepherd  shewed  cause  against  the  rule,  and  "^'^^  K»»o 
contended,  that  in  order  to,  lay  a  ground  for  the  court  to  grant  Sir'vv'rrTS 
the  mandamuit^  it  would  be  necessary  to  shew  two  things  ;    Ho  ton, 
l«r,  That  this  district  of  Pihworth  is  a  township  ;  and,  2^//y,  ^^  ^^^^ 
That  it  cannot  enjoy  the  benefit  of  the  stat.  43  Eliz,  ^^^' 

As  to  the  first  i  it  appears  that  Pilsivorth  is  only  a  hamlet^ 
which,  with  foar  others,  constitutes  the  township  of  Middle^ 
ton^  and  is  not  a  township  of  itself:  For  it  is  stated.  That  the 
overseers  have  been  appointed,  and  the  assessment  made, 
from  time  immemorial,  generally  (or  tht  township  oi  Middle^ 
t§n^  and  not  for  the  five  districis  separately. 

2i%,  It  does  not  follow  that  though  Pilsworth  should  be  a 
township,  yet  that  it  must  be  scparatrd.  I'he  affidavits  should 
have  stated  special  grounds  for  the  Court  to  see  that  Pilsworth 
was  precluded  from  enjoying  the  benefit  of  the  43  Eliz*  But 
they  only  state  generally  that  the  parish  of  Middleton^  of 
which  it  is  a  part,  cannot  reap  the  benefit  of  that  statute, 
without  alleging  any  other  reasons  than  those  of  the  largeness 
Itnd  population  of  the  parish  ;  and  that  three  districts  had  al« 
Kady  been  separatt^d  from  the  other  five.  In  the  case  of 
Ptart  and  Westgarth  (a),  where  the  parish  was  larger  than  ia 
the  present  instance,  the  Coupt  did  not  think  that  a  sufficient 
reason  for  dividing  it*  And,  as  to  the  extent  of  its  popula* 
tioD,  no  additional  encrease  is  stated  from  whence  any  new 
inconvenience  has  arisen  :  but  on  the  contrary  the  circum- 
stance  of  the  three  townNhips  having  been  separated  affords  a 
reason  for  refusing  the  rule,  as  the  number  of  inhabitants  in 
the  remaining  districts  must  be  considerably  less  than  that  of 
the  whole  parish  before  such  separation  took  place.  The 
township  of  AUddleton  has  hitherto  enjoyed  the  benefit  of  the 
statute  of  EJiz.  without  interruption.  And  even  in  the  case 
of  Ptart  and  IVestgarth^  s*  here  there  had  been  a  contrary  u* 
sage  for  40  years  under  an  order  of  sessions,  this  Court  waa 
of  opinion,  that,  as  the  inability  of  the  parish  to  reap  the  be* 
nefit  of  the  statute  of  Elizabeth  did  not  appear,  the  overseers 
ought  not  to  be  appointed  by  virtue  of  tht*  13  and  14  Car.  2.  c« 
12.  In  the  case  of  the  IGng  and  Uttoxeter  (^),  the  same  rule 
was  established. 

It  is  stated  in  the  affidavits,  that  each  of  the  five  overseers 
did  the  duty  of  his  particular  district ;  the  same  reason  was 
relied  upon  in  the  case  of  the    King  against  the  justices  of 

Middlesex 

(a)  3  Bvrr.  1610.  {b)  DaugL  332.  Cold,  84. 
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1 786«     Middlesex  {a\  where  overseers  had  always  been  appointed  (cfw 

^-nr^-^    the  parish  of  Kentish  Town^  which  included  Fancras  ;  out  of 

The  Kino  which  latter  place  one  of  the  overseers  had  constantly  been  ta« 

Sir^WxTTs^^"'  who  did  the  duty  of  that  particular  district.    That  was 

Ho  I  roN,  urged  as  a  ground  for  dividing  the  parish,  but  the  Court  said 

tind  Ano-  that  it  was  only  an  internal  regulation,  and  they  refused  the 

*^^*      mandamus. 

Bearcroft  and  Cockelly  contra^  contended  that  where  there  is 
a  constable,  there  is  necessarily  a  township,  ^ere  it  U 
agreed  on  both  sides  that  there  is  a  constable. 

But  what  is  decisive  in  the  present  case  is,  that  it  appesir^ 
to  have  been  always  necessary  for  the  parish  of  Middkton  to 
have  Jive  overseers,  which  is  a  proof  that  it  could  not  enjov 
the  benefit  of  the  43  Eliz.  which  confines  the  number  Xofi^r. 

They  were  then  stopped  by  the  Court. 

AsHuuRST,  J.  This  is  a  very  plain  case.  It  has  been  ar- 
gued against  the  rule,  that  if  the  Court  should  grant  a  Hum* 
damns  to  appoint  separate  overseers  for  the  township  of  Kh^ 
worthy  one  of  the  five  remaining  districts,  it  will  necessarify 
follow,  that  the  others  will  be  entitled  to  the  same  privile^» 
But  that  argument  applies  equally  the  other  way  ;  for  as  soon 
as  the  other  three  townships  were  separated,  the  reQiainiiu; 
five  had  a  right  to  be  so.  It  is  clear  th^t  the  parish,  as  a  p^ 
fishy  cannot  nave  the  benefit  of  the  statute  43  EHz*  because;  i^ 
has  always  had  a  greater  number  of  overseers  than  are  alloift 
ed  by  that  act.  Therefore,  upon  that  ground,  ^  weU  as  i^ 
on  the  former,  that  the  other  three  townships  have  had  tepifci» 
rate  overseers,  I  am  of  opinion  that  the  five  remaining  ooct 
are  also  entitled  to  have  them. 

BuLLER,  J.  The  parties  applying  for  this  rule  must  ^« 
cessarily  make  out  two  points  before  they  can  succeed.  Firs^ 
that  this  is  a  township.  And,  secondly,  that  it  caimot  haTC 
the  benefit  of  the  43  EHz. 

The  last  is  the  point  which  has  been  most  relied  on :  for  at 
to  the  first,  it  certainly  is  a  township.  Wherever  there  is  % 
constable^  there  there  is  a  township.  There  may  be  a  consta« 
ble  for  a  larger  district  than  a  township^  but  not  for  a  smallen 
The  doubt  in  many  of  the  cases,  whether  such  a  place  was  % 
township  or  not,  has  arisen  where  there  was  no  constable. 

Then  the  remaining  question  is.  Whether  the  township  of 
jPiUworth  can  have  the  benefit  of  the  43  EUz*  ?  Vfh^t  is  a  de- 
cisive answer  against  that  is,  that  the  other  three  townships 
have  separate  overseers-    We  must  consider  what  is  meant 

(•}  Ax*.  17. 
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by  the  benefit  of  the  statute.     It  is  that  the  parish  may  main-     1786. 
tain  iheir  own  poor,  as  a  parish  ;  for  unless  they  can  do  it,    ^— ^^^-^ 
asauch^  they  cannot  have  the  benefit  of  that  sts^ute.     Now  it  The  Kino 
is  here  stated,  that  three  of  the  townships  maintain  their  own  §5/^'^^,., 
poor;  but  unless  they  all  join,  they  cannot  reap  the  benefit  horton, 
of  the  statute.  and  Ano- 

It  has  been  argued,  that  the  parties  applying  for  the  mim-  *^*^'* 
damus  should  have  shewn  special  reasons  to  the  Court  why 
they  cannm  have  the  benefit  of  the  statute.  But  in  fact  they 
have  done  so  ;  for  they  have  stated  the  largeness  of  the  parish, 
and  its  great  population,  which  circumstances  are  not  denied 
by  the  other  side.  Independently  of  these  reasons,  another 
ground  laid  for  the  mandamus  is,  that  the  five  remaining 
townships  require  five  overseers.  If  from  necessity  they 
mutt  have  five  overseers  to  govern  their  poor,  that  affords  a 
stnmg  argument  to  prove  that  even  if  these  five  comprehend- 
ed one  parish,  independent  of  the  other  three,  yet  they  could 
not  enjoy  the  benefit  of  the  43  Eliz.  which  allows  only  four 
overseers. 

The  cases  which  have  been  mentioned  were  all  rightly  de- 
cided, but  they  do  not  apply  to  the  present.  As  to  the  case 
of  Peart  and  Westgarth  (a),  the  parish  had  enjoyed  the  bene- 
fit of  ^  statute  of  £/rza&WA  for  120  years.  After  such  a 
length  of  time,  the  Court  said  that  they  must  have  shewn  to 
diem  tome  strong  reasons  to  induce  them  to  believe  that  it 
could  not  be  continued,  before  they  would  appoint  overseers 
in  a  diiEerent  manner  from  that  pointed  out  by  the*  statute  of 
iUz*  notwithstanding  any  {intervening  custom  for  40  years : 
but  no  sufficient  reason  appearing,  they  directed  one  joint  ap- 
pointment fcMT  the  whole  parish.  Next,  as  to  the  case  of  the 
King  against  the  justices  of  Middlesex  (&},  it  appeared  most 
dearly  that  the  parish  of  Kentish  Town  could  have  the  bene- 
fit of  the  statute  of  Elizabeth.  There  were  two  overseers  ap- 
pointed for  the  whole  parish,  which  was  sufficient  to  answer 
the  purposes  of  the  statute.  Then  as  to  the  case  of  the  King 
and  Utt9xeter  (c),  the  answer  to  it  is,  that  the  parish  did  not 
shew  that  they  could  not  have  the  benefit  of  the  43  Eliz. 
fer  Curiam  (</}• 

Rule  absolute  (e). 
BIRCH 

(xi)  iNrr.  1610.  {b)Boti.  17.  (c)  DougL  332. 

{fy  Ld.  dfantfieid  was  not  tUe  to  attend  on  thit  or  an/  tubaequent  day  in  the 
term. 

(e)  VkL  R.  ▼.  Tbt  InbMtam  f^lmgh.  post.  3  vol.  746 ;  atd  R,  v.  T,  tTeweU, 
pott.4vol.366. 
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1/86. 

Friday f 


BIRCH  against   WRIGHT. 


An  action  r-p»H[s  ^^g  ^n  action  for  use  and  occupation,  tried  at  the 
^Iwbation  -*•  Sittings  at  Westminster^  after  last  Easter  Term,  before 
ma^  be  BuUer^  J.  when  a  verdict  was  found  -for  the  plainiilf,  sufc^ect 
maintained  to  the  opinion  of  the  Court  of  King^s  Bench^  on  a  case  which 
of  an^a'nnut^®'**'^^  in  substance  as  follows  : 

ity  af»er  a"  That  the  defendant,  before  the  18th  of  July  1777,  waste- 
recovery  in  nant  from  year  to  year  of  the  lands  in  question  to  Mr.  Bowes^ 
ejectment  ^t  the  yearly  rent  of  223/.  lav.— payable  half  yearly,  «WK-  on 
?enan!!who  ^^^  ^^th  of  May  and  the  22d  of  November. 
wasin  pos-  That  by  indenture  of  18th  of  yviy  1777 y  M.r.  Bowes  and 
session  un-  his  Wife  Lady  Strathmore  granted  annuities  to  several  persooft 
^^J'^^^^J'®  therein  named  for  the  life  of  Lady  Strathmore;  and  they  c*- 
toyeaf,  for  venanted  to  levy  a  fine  to  the  use  of  the  plaintiff  and  Mr« 
all  rent  in  Goostrey  (who  is  since  dead^  upon  trust  to  receive  the  rents 
his  hands  at  31,(1  p^y  the  annuities  out  oi  them,  and  then  to  pay  the  rdsi- 
noticrby**  due  to  Mn  Bowes  and  Lady  Strathmore*  That  a  £ne  waa. 
the  grantee  levied  accordingly.  .    > 

and  down         That  the  defendant  paid  all  the  rent  which  was  due  on  thcr* 
dVthedS^    22d  of  November  1784,  except  81/.  lis.  to  Mr.  BoweSy  which 
mise  in  the    ^^^  of  81/.  I5s.  is  Still  unpaid ;  and  no  rent  has  been  paid  bjr 
ejectment;    the  defendant  since  that  time.  I 

^"^  "^^'        That  in  May  1785,  the  plaintiff  and  Goostrey  brought  an  e- 
^^      '     jectment  against  the  defendant,  and  laid  the  demise  on  the 
6thof  ^/>r/7  1785. 

That  in  Trinity  Term  1785,  they  obtained  judgment ;  mod 
in  September!  7  ti5  gave  notice  to  the  defendant  <^  their  title^ 
and  required  him  to  attorn  to  them  and  to  pay  to  them  thie 
mone}-  already  in  his  hands  :  but  the  defendant  refused  to  at- 
torn, and  thereupon  a  writ  of  possession  was  executed,  and 
the  defendant  quitted  the  premises  mentioned  in  the  decl*> 
ration. 

That  Lady  Strathmore  is  still  living. 

The  question  for  the  opinion  of  the  court  is,  Whetherdie 
plaintiff  is  entitled  to  recover  any  and  what  sum  of  money  in 
tliis  action  I 

This  case  was  argued  in  last  Trinity  Term  by  Chambre  for 
the  plaintiff,  and  Law  for  the  defendant ;  and  again  on  this 
day  by  Cowper  for  the  plaintiff,  and  Mingay  for  the  defend^ 
ant.  But  as  the  Court  in  giving  judgment  went  so  fully  inio 
all  the  points  made,  and  cases  cited,  at  the  bar,  it  is  thought 
unnecessary  to  state  the  arguments  at  length. 

ASHHURST^ 
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AsHfiU&sT,  J.    It  is  very  material  to  distiBguish  the  dif.     1786. 
fereot  dates  and  ttmeB.     From  the  6th  of  April  1785  to  the    ^^y*i/ 
time  of  recovering  in  the  action  of  ejectment,  in  my  opinion    Birch 
the  plaintiff  is  precluded  from  recovering  in  this  form  of  ac-  ^""W 
tion ;  for  that  would  be  blowing  both  hot  and  cold  at  the  same     *'•**'''• 
time,  by  treating  the  possession  of  the  defendant  as  that  of  a 
trespasser,  and  that  of  a  lawful  tenant,  during  the  same  pe- 
riod.   The  plaintiff  cannot  first  recover  in  ejectment,  and 
then  for  use  and  occupation  for  the  time  subsequent  t6  the 
ilay  of  the  demise  in  such  ejectment. 

But  as  for  the  rent  due  antecedent  to  the  time  of  the  de- 
mise, there  is  no  doubt  but  this  action  is  maintainable.  For 
the  statute  of  the  4th  of  Ann.  having  rendered  attornment  un- 
necessary, and  having  put  the  party  in  the  same  situation  by 
the  conveyance  as  if  the  tenant  had  attorned,  he  is  to  be  con- 
sidered in  possession  ;  and  then,  as  there  is  no  deed  between 
these  parties,  he  may  maintain  this  action  for  use  and  occu- 
pation. Moss  v.  Gallimore  {a)  is  expressly  in  point,  and 
stronger  than  the  present  case.  So  that  the  plaintiff  may  re. 
cover  all  the  rent  due  at  the  time  of  notice  given  which  re- 
mained in  his  hands,  and  must  be  considered  as  landlord 
from  such  time,  provided  the  tenant  be  not  prejudiced  by  the 
payment  of  any  rent  before  notice. 

The  question  then  is,  whether  bringing  an  ejectment  is  a 
bar  to  an  action  for  use  and  occupation  for  rent  due  before 
the  time  of  the  demise  i  In  my  opinion  it  is  not,  for  the  actions 
are  not  inconsistent.  The  landlord  admits  him  to  be  tenant 
till  the  6th  of  jfi^riJ  1785,  and  consequently  is  entitled  to  rent 
before  that  period  ;  and  after  that  he  considers  him  a  tres« 
passer. 

BuLLER,  J.  Upon  this  case  two  questions  have  been 
argued ; 

Ist,  Whether  the  plaintiff  be  entitled  to  any  of  the  rents 
and  profits  of  the  lands  occupied  by  the  defendant ;  and, 

2dly,  Supposing  him  to  be  entitled  to  them,  whether  he  can 
recover  them  in  tnis  form  of  action  ? 

The  material  thing  to  be  considered  is,  who  are  the  parties 
in  the  business,  and  what  are  their  respective  interests. 

First,  I  will  begin  with  the  defendant,  who  is  the  tenant. 
He  originally  came  into  the  estate  as  tenant  from  year  to  year 
to  Mr.  Bowes;  he  was  so  at  the  time  of  the  conveyance  from 
Mr.  Bowes  to  the  plaintiff,  and  he  continued  to  hold  the  es- 
tate, as  such,  without  any  new  agreement  or  notice  of  thp 
conveyance  till  the  ejectment  was  brought.  Whilst  he  was 
tcnant;to  Mr.  Bowes^  he  clearly  was  entitled  to  six  months 

notice 

(p)  Dmigt.  S65. 
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1786.  notice  before  the  end  of  a  year  to  qait,  and  he  couM  sot  fam 
^*«-y— ^  ^^°  turned  out  whhout  it.  I  hold  that  he  was  entitled  to  the 
BiMCK  aiune  notice  ironi  the  plaintiff  before  he  coold  be  evicted ;  for 
as^  the  plaintiff  claimt  under  a  conveyance  from  Mr.  iS^nvt, 
he  cs^not  be  in  a  better  situation  than  Mr.  Bowes  himself 
was.  He  stands  exactly  in  the  plaee  of  Mr^  Bowes,,  with  this 
difference,  that  his  title  is  subsequent  to  the  title  of  the  dc* 
fendant.  I  mention  this  difference  only  for  the  purpose  of 
Itt  once  laying  die  case  of  Keech  and  Hail^  Dougi.  21.  out  of 
the  question.  There  a  mortgagor  made  alease  for  yeara  sub* 
aequent  to  the  mortgage,  and  that  lease  was  holden  to  be 
void  as  against  the  mortgagee. 

In  this  case  I  consider  the  defendant  as  holding  during  all 
the  time  under  a  demise  made  before  the  conveyance  to  the 

Jlaintiff.  For  if  a  tenant  itom  year  to  year  hold  for  four  or 
ve  years,  either  he  or  his  landlord  at  the  expiration  of  that 
time  may  declare  on  the  demise  as  having  been  made  for  soch 
a  number  of  years.  So  it  is  expressly  laid  down  by  the  Court 
in  Legg  v.  Strudwick^  Salk.  414« ;  though  in  the  next  preced* 
ing  pdge  there  are  two  cases  which  at  first  seem  to  have  been 
determined  otherwise  ;  the  one  in  the  court  of  Common  Pleai 
die  other  by  Hsltj  Ch.  J.  at  Nisi  Prius  :  but  those  are  short 
loose  notes  jumbled  together  with  others,  and  not  to  be  relied 
en.  Besides,  when  those  cases  are  examined,  they  will  be 
found  not  to  contradict  the  case  of  Legg  v.StrudwicL  That 
in  the  Common  Pleas  was  Bellasis  and  Burbrich  ;  and  SaiJMd 
(a)  states  it  thus :  on  a  lease  made  for  a  year,  and  so  from 
year  to  year  so  long  aa  both  parties  pleased,  it  was  adjudged  a 
lease  for  two  years,  and  afterwards  at  will.  The  same  case  is 
reported  in  Lutw*  dl3  ;  and  it  was  an  action  for  a  rescue ; 
and  the  plaintiff  stated  in  his  declaration  a  demise  for  a  year, 
and  so  from  year  to  year,  CsPc,  and  he  distrained  for*a  year 
and  an  half's  rent.  It  was  objected  that  the  lease  deter mmed 
at  the  end  of  one  year,  and  to  the  plmntiff  could  not  distntn 
for  the  rent  of  that  year  and  half  a  year  more :  but  it  was  an- 
swered and  so  agreed  by  the  Court,  that  it  was  a  good  lease 
for  two  years  at  the  least.  Two  years  covered  the  whole  time 
which  was  material  in  that  case  ;  it  was  quite  unnecessary  to 
say  what  would  be  the  effect  of  the  lease  after  the  two  years, 
and  therefore  the  Court  said  nothing  about  it.  Much  less  did 
they  say  that  after  the  two  years  it  was  only  a  lease  at  xvill;  on 
the  contniry,the  expression  of  nl  tA^/^o^^, imports  that  it  might 
be  good  for  more.  The  other  is  a  case  said  to  have  been  de- 
termined by  Holt^  Ch.  J.  at  Nisi  Prius  at  Lincoln  f  aad  JW*- 

eU 

(a)  413. 
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eU  reports  it  thus :  If  A,  demise  lands  to  B.  for  a  ycar^  and  so     1  r86» 
from  year  to  year,  this  is  not  a  lease  for  two  years  and  ajier^    ^*-> — ' 
wards  at  zviii^  but  it  is  a  lease  for  every  particular  year^  and  af-    Bi»ch 
ter  the  year  is  begun  the  defendant  cannot  determine  the  lease  ^/^j^^* 
before  the  year  is  ended.     But  in  a  lease  at  will,  the  defend- 
ant may  determine  his  will  after  the  payment  of  his  rent  at 
the  end  of  a  quarter,  but  not  in  the  beginning,  l«st  his  lessor 
should  lose  his  rent.     In  that  case  the  question  seems  to  have 
been  whether,  after  the  third  year  commenced  Abe  lessor  was 
cnfided  to  the  whole  year's  rent,  and  Bolty  Ch.  J,  held  that 
he  was ;  because  the  tenant  could  not  determine  the  estate  in  . 
the  middle  of  the  year.     And  the  fexpressionybr  every  particu^ 
lar  year^  does  not  mean  that  such  a  lease  operates  as  a  distinct 
demise  for  eachyear  separately,  but  that  when  any  year  has  com- 
menced, it  is  good  for  the  whole  of  that  year.     Besides,  if  the 
case  admitted  of  any  other  construction,  yet  after  Legge  and 
Stnuhfick^  which  was  decided  by  ^o// himself  in  this  court  ten 
years  afterwards,  it  is  impossible  to  entertain  a  doubt  about  it. 

It  would  be  unjust  to  a  tenant  to  say  he  should  be  turned 
out  by  the  assignee  of  a  reversion,  or  by  any  person  claiming 
under  his  lessor,  when  he  could  not  be  turned  out  by  the  les* 
sor  himself.  On  the  other  hand  it  is  no  injustice,  it  is  no 
hardship  on  the  assignee  to  say,  he  must  comply  with  the 
same  rules  and  conditions  as  the  person  of  whom  he  bought 
has  subjected  himself  to. 

Whether  the  plaintiflF  be  considered  as  a  mortgagee  only, 
or  as  a  purchaser,  or  assignee  of  the  reversion,  it  will  make 
no  difference  in  this  part  of  the  case.  His  title  first  accrued 
in  Jvly  1777 »  *^  ^'^^  ^^^  ^^^®  ^^"  ^®  8^^^  notice  to  the  de- 
fendant to  quit  at  the  end  of  the  current  year,  for  that  expir* 
cd  on  the  22d  of  November.  The  defendant,  therefore,  at 
the  time  that  the  plaintiff's  title  accrued,  had  as  permanent 
an  interest  in  the  estate  till  the  22d  of  November  1 778,  as  if  it 
had  been  leased  to  him  by  deed  till  thsrt  time.  He  had  also 
a  further  interest  in  it,  unless  determined  by  six  months  no* 
tice  previous  to  that  time  ;  which  notice  never  having  been 
given,  he  continued  rightful  tenant  to  some  one  down  to  the 
time  that  the  ejectment  was  brought. 

This  brings  me  to  consider  who  is  entitled  to  that  rent  ? 
That  depends  on  the  nature  and  effect  of  the  conveyance  from 
Mr.  Bowes  to  the  plaintiff,  and  the  operation  of  the  statute  of 
the  4th  Ann.  c.  16.  And  whether  it  be  considered  as  a  mort- 
gage, or  as  an  absolute  grant  of  the  reversion,  in  my  opinio* 
It  will  make  no  difference.    There  is  in  some  respects,  an  ana- 
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lf86k  k>gy  between  this  case  and  the  case  of  a  tnoitgage',  for  il  U  A 
'  security  for  money  ;  the  annuities  or  rents  are  to  be  paid  oot 
of  the  rents  and  profits,  and  then  the  remainder  of  those  rents 
and  profits  is  to  be  paid  to  Mr.  B€We9m  So  in  the  case  of  a 
mortgage,  till  the  principal  is  called  for,  the  interest  is  to  be 
paid  out  of  the  rents  and  profits,  and  the  remainder  is  to  be 
retained  by  the  mortgagor.  In  both  cases  the  borrower 
would  be  liable  to  pay  it,  if  the  rents  and  profits  were  notstil^ 
ficient ;  but  that  is  by  virtue  of  his  covenant*  In  other  res* 
pects  this  xase  is  not  at  all  like  a  mortgage  ;  for  a  mortgage 
ts  alwa>*s  in  its  nature  redeemable,  but  these  annuities  are  w/t 
flsade  sovi  And  I  hold  chat  this  Is  a  grant  of  the  reversioil^ 
and  not  a  mortgage. 

But  I  will  first  state  how  the  case  would  stand,  supposiBg 
Mr.  Bowes  and  the  plaintiff  are  to  be  considered  as  mortgagor 
bnd  mortgagee.  In  that  light  it  would  be  said  that  there  is 
-^n  implied  agreement  between  the  mortgagor  and  the  mort- 
gagtfe^  that  the  mortgagor  shall  hold  as  tenant  at  will  to  the 
Inortgagee,  paying  the  interest  from  time  to  time,  and  the 

Erincipal  when  called  fon  If  the  mortgagor  be  tenant  at  wiU^ 
e  is  entitled  to  the  rents  and  profits  till  that  will  is  determin- 
ed :  and  whenever  the  will  is  determined,  it  cannot  barereki* 
iron  back  to  a  former  time  ;  because  that  would  be  bv  a  subse* 
tiuent  act  to  make  an  estate  tortious  whkh  was  rightfol  at  the 
time  it  existed.  That  a  mortg-agor  has  often  beencalled  a  Uh 
nant  at  will  to  .the  mortgagee  in  «Ourts  of  law  and  eqni^  is 
nndoubtediy  true,  but  I  diiink  inaccurately  so  %  and  the  es|Mrao* 
fcton  has  been  used  when  it  was  not  very  materisd  t^  nsoertaan 
what  hb  powers  or  interest  were,  or  to  settle  with  any  great 
precision  in  what  respects  he  did,  alnd  in  what  respects  be  dM 
not,  resemble  a  tenant  at  wilL  In  eld  cases  be  is  soasetimes 
called  tenant  at  will,  and  sometimes  tenant  at  sufferance,  in 
Keech  v.  Hall^  Walhee  called  him  the  agent  of  llie  aMMl^ges^ 
and  liord  Manafeld  stated  him  lo  be  tenant  at  will  to  sense 
purposes,  but  not  to  ofhers.  In  Moss  y.  GailimSorcp  Lord 
\ManftfieU  %7k\d,  a  mortgagor  is  not  in  reality  a  tensait  to  tlir 
mortgagee ;  if  he  were  he  must  fiay  rent,  btft  that  is  not  ee. 
To  many  purposes  he  is  like  «  tenmwt  at  v»Ut$  biK  4ie  does  «tit 
)>a^  rent;  he  inuH  pay  interest  aaXy.  Mr.  fmiice  AafMrnrst 
said  ^^  in  some  respects  a  mortgagor  is  strictly  tenant  at  wiHf* 
but  that  is  not  so  here  ;  for  the mortgafgor  is  4iot  in  |K>aaea. 
sion,  and  there  cannot  be  a  tenant  to  a  tenant  at  wiiL  if  n 
tenant  at  will  lease,  it  determines  die  woO. 
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Whoever  vishea  to  w*de  (brough  all  the  ol4  books  on  tl^i^     1 7^Q. 
wbject  wiU  find  a  gi^at  collection  qF  cases  in  Comym^s  Digest^  k»Y^ 
title,  £state,  /.  H.     But  it  is  an  Herculean  labour ;  and,  with     9iiip# 
the  opinion  which  I  hold,  namely,  that  ihis  is  not  a  mortgage,     *'^^'"f' 
it  would  be  quite  useless  and  •immaterial  in  the  present  case.  ^^^^^^^ 

Whenever  it  is  necessary  to  decide  a  similar  question  be^ 
tweea  the  mortgagor  and  mortgagee,it  seems  to  me  that  it  wi^ 
be  quite  sufficient  to  call  them  so,  without  having  recourse  t9 
any  other  description  of  men,  or  to  what  they  are  most  iik^^ 
But  if  a  likeness  must  be  found,  J  tbink,  as  it  was  put  by 
Auhhurst^  Im  in  Moss  v.Gallimorey  a  mortgagor  is  as  mucb>  if 
liot  more,  like  a  receiver  than  a  tepant  at  wilb  In  ti*uth  b^ 
is  not  either.  He  is  not  a  tenant  at  will,  because  he  is  \kqt^ 
entitled  to  the  growing  crops  after  the  will  is  determined.  Hf 
is  not  considered  as  tenant  at  will  in  those  proceedings  whiph 
are  in  daily  u^e  between  a  mortgagor  and  mortgagee ;  I  me^ 
in  ejectmeBts  brought  for  the  recovery  of  the  mortgaged  landa^ 
If  he  were  tenant  at  will,  the  demise  could  not  be  laid  on  jt 
day  antecedent  to  the  determination  of  the  will  (a)«  BMt  it  i/i 
every  day%  practice  to  lay  the  demise  on  a  day  Jong  before 
there  hae  been  any  actual  determination  of  the  will;  sometime^ 
back  to  the  time  when  the  mortgage  became  forfeited,  and  09 
objectioii  has  ever  been  made  on  that  account.  He  is  not  ft 
receiver;  for,  if  he  were,  he  would  be  obliged  to  pay  aU  ikf^^ 
rms  and  pro6ts  to  the  mortgagee,  which  is  not  the  case.  Ti^ 
thiags  which  differ  from  each  other  in  any  respect  canAo*^  be 
the  same  $  therefore  he  isloeither  tenant  at  will,  nor  receiver. 
Nor  is  it  necessary  that  he  should  be  so ;  for  a  mortgagor  an4 
mortgagee  are  characters  as  well  known,  and  their  righta, 
powers,  and  interests  as  well  settled,  as  any  in  the  law.  TJI|^ 
]>osse6sion  of  the  nKOtgagor  is  the  possession  of  the  mort^^ 
gee  ;  and  as  to  the  inheritance,  they  have  but  one  title  be,twe^ 
d»eKL  The  mortgagor  has  no  power  of  making  leases  to  bi«i4 
the  mortgagee.  He  cannot  against  the  will  of  the  mortgagee 
do  any  aa  to  disseise  him.  Cro.  Jac.  660.  Cro.  Car*  304.  9 
Uv'  388.  and  Skin.  424.  And  the  reason  is,  becau^  the 
mori^gagee,  so  long  as  he  receivea  bis  interest,  is  virtually  ao^ 
in  the  eye  of  the  law  in  possession*  The  nnirtgagee  has  a  right 
to  the  actual  posseosion  whenever  be  pleaaes ;  he  may  briMr 
his  ejectmem  at  any  ntoment  that  he  will ;  and  he  is  entitled 
lo  tte  estate  as  it  is  with  «U  ihe  crops  growing  on  M*  He  j^ 
ako  eatitled  to  all  the  rents  which  hav«  be^me  due  since  hU 

wpr^^- 

(a)  VU.  Goodtitle  d.  Gsilanay  v.  Serbert^  pott.  4  vol.  680. 
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1786.     mortgage,  and  which  are  unpaid  ;  as  was  determined  in  Mou 
^-y^   and  Galiimore^  which  case  1  hold  to  be  sound  law  ;  and  I  am 

Bi^.cH  desired  by  Lord  Mansfield  to  declare,  that,  on  consideration, 
«?^'"**  .  he  is  most  perfectly  satisfied  with  that  decision.  The  case 
'  was,  that  one  Harrhon^  having  demised  an  estate  to  the 
plaintiiF  for  20  years,  afterwards  mortgaged  it  to  the  defend- 
ant, who,  without  having  ever  been  in  the  actual  possession  of 
the  rents,  distrained  on  the  plaintiff  for  rent  in  arrear,  and  the 
distress  was  held  lawfuL  The  legality  of  the  distress  depen- 
ded on  the  staU  4  Ann*  c.  16*  Before  that  statute,  if  a  rever- 
sion were  granted  over  by  deed  which  operated  only  as  a 
common  law  conveyance,  without  attornment  the  grant  itself 
was  void  to  all  intents  and  purposes.  But  it  was  not  so  where 
the  grant  was  by  fine  or  by  deed  of  uses,  on  which  the  9taU  %f 
H*  8.  operated ;  for,  in  the  case  of  a  fine,  the  estate  passed  to  the 
conusee  and  his  heirs,  and  an  attornment  in  that  case  was  ne- 
cessary  only  to  maice  a  privity  between  the  tenant  and  the  con- 
usee, and,  if  made  after  the  death  of  the  conusee  to  his  heirs, 
was  sufficient.  Where  the  reversion  was  conveyed  by  a  deed  of 
uses,  the  grantee  might  distrain  without  any  attornment  at  alL 
Co.  Lit.  309.  6  Co.  68.  Cro.  Jac.  192.  The  statute  enacts, 
that  all  grants  or  conveyances  thereafter  to  be  made  hy  fine 
or  otherwise,  of  any  manors,  rents,  reversions,  or  remainiiers, 
shall  be  good  and  effectual  to  all  intents  and  purposes,  with 
out  any  attornment  of  their  tenants,  as  if  their  attornment 
had  been  made.  This  clause  comprehends  all  grants  and  tcon- 
ve\  ances,  and  therefore  whether  it  be  a  grant  by  way  of  mort- 
gage, or  of  the  fee-simple,  or  only  of  the  reversion  for  a  term 
^  of  years,  as  in  the  present  case,  it  makes  no  difference.  And 
the  effect  of  the  clause  is,  that  it  creates  an  immediate  privity 
between  the  grantee  and  the  tenant.'  It  cannot  be  restrained 
merely  to  the  making  of  the  grant  good  as  between  the  grant* 
or  and  grantee  ;  1st,  because  it  expressly  mentions  grants  kf 
finei  and  they  were  good  to  all  purposes  before  without  attorn- 
ment^ except  as  to  creating  such  a  privity  as  would  enable 
the  grantee  to  distrain  ;  2dly,  because  the  statute  says  the  con- 
veyance shall  have  the  same  effect  as  if  an  attornment  had  been 
made.  Now  if  an  attornment  in  fact  were  made  before  the 
statute,  there  can  be  no  doubt  but  the  grantee  was  perfect 
landlord  to  the  tenant,  and  entitled  to  all  the  rents  accruing 
due  from  the  time  of  the  attornment ;  though  according  to 
Co.  Lit.  310.  b.  it  would  not  have  entitled  him  to  the  rents 
which  became  due  between  the  time  of  the  grant  and  the  time 
of  the  attornment ;  which  is  contrary  to  what  the  plaintiff's 
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couiisel  have  contended  on  this  point»  namely,  that  the  at-     1786. 
tornment  would  relate  back  to  the  time  of  the  grant.  ^ — v-  — ^ 

The  legislature  having  gone  the  length  o/  making  the  gran-     Birch 
tee  a  pertect  landlord  without  the  knowledge  of  the  tenant,  ^omtt 
it  occurred  to  them  that  mischiefs  might  ensue  by  leaving 
the  tenant  open  to  a  distress  or  action  for  the  rent  at  the  suit 
of  a  person  of  whom  he  knew  nothing,  and  after  he  had  paid 
his  rent  to  his  original  landlord ;  and  therefore  they  prudently 
added  the  proviso,  that  no  person  should  be  prejudiced  by  pay. 
ment  of  rent  to  any^  grantor  or  conusor,  or  by  breach  of  any 
condition  for  non-payment  of  the  rent,  before  notice  should 
be  given  to  him  of  the  grant  by  the  conusee  or  grantee.     I  • 
say  they  prudently  added  that  proviso,  because  perhaps  it  was  ' 
not  absolutely  necessary  ;  for  the  wisdom,  the  bene volehce, 
and  the  liberality  of  the  common  law  had  made  the  same  pro- 
fiion  before. 

The  case  of  Sir  John  Watts  and  Others  v.  Ognell^  Cro. 
Jac.  392.  is  a  strong  proof  how  much  equity  and  good  sense 
nave  always  prevailed  in  the  law.  That  case  was  debt  for  rent 
by  the  assignees  of  a  reversion  under  a  fine  levied  to  their  use. 
Several  objections  were  made  in  arrest  of  judgment ;  one  of 
which  was  that  the  declaration  was  not  good,  because  it  was 
not  alleged  that  the  lessee  upon  this  grant  by  fine  attorned,  nor 
that  he  had  any  notice  of  the  use  limited ;  and  even  if  he  might 
avow  without  attornment,  yet  notice  ought  to  be  given  to  the 
kssee,  for  otherwise  he  should  be  at  mischief ;   for  the  use 
nught  be  limited,  and  he  not  having  conusance  thereof  might 
pay  his  rent  to  his  ancient  lessor.     Of  this  point  the  Court 
doubted}  but  afterwards  they  held  that  the  action  was  well 
brought,  and  that  notice  need  not  be  alleged  in  the  declara- 
tion.    But  they  agreed  that  the  lessee,  is  not  bound  to  pay 
•without  notice  ;  and  if  he  hath  paid  it  to  his  ancient  lessor,  it 
is  a  good  excuse  for  him,  and  he  may  plead  it ;  and  if  he  hath 
not  paid  it,  the  action  gives  him  notice  to  pay  it  to  the  gran« 
tee,  and  thenhe  is  chargeable  for  all  which  was  not  paid.  This 
case,  though  decided  almost  100  years  before  the  passing  of 
the  act  of    ^ueen  Ann^  where   actual  attornment  was   not 
necessary,  established  the  same  rule  which  the  act  professes 
to  make.     And  it  is  a  ease  well  worthy  of  observation  ;  for, 
1st,  It  shews  how  much  the  common  law  regarded  and  re- 
auired  notice,  where  a  person  had  not  the  means  of  knowing ; 
tor  at  that  time  there  was  no  statute  which  required  notice  to 
be  given.    2dly,  It  shews  that  where  attornment  is  dispensed 
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1786.     with  or  supplied  by  a  statute,  the  grantee  has  as  complete  and 

Km^^^mJ    perfect  a  title  as  if  attornment  had  actually  been  made.   Sdly, 

BiftvH      This  case  fortifies  an  argument,  on  which  1  relied  much  in 

Yf"^^^     the  case  of  Mos^  and  Gallimore^  drawn  from  the   form  of 

pleading,  namely,  that  since  the  statute  an  attornment  mevcr 

IS  alleged  either  in  a  declaration  in  covenant,  or  in  an  avowry ; 

,    which  can  only  be  because  it  is  supplied  by  the  statute,  and 

,  therefore  unnecessary.     And,  4thly,  It  proves  that  nothing 

can  excuse  the  lessee  from  paying  the  rent  to  the  assignee^ 

l^ut  actual  payment  to  the  original  lessor  without  notice  of  the 

grant;  and,  ii  that  be  his  case,  he  mav  plead  it. 

From  hence  i  conclude  that  the  plamtiff  was  the  landlord 
of  the  defendant.  -He  had  a  clear  legal  title  which  he  could 
support  upon  pleading,  either  in  an  action  of  coventint,  or  is 
avowry ;  and  the  tenant  was  answerable  to  his  action,  unless 
he  could  allege  some  legal  bar  in  his  defence,  and  which  I 
think  he  could  onl)  do  by  shewing  payment  to  the  grantor  be- 
fore notice. 

The  first  proposition  which  I  laid  down  was,  chat  the  d^ 
fendant  under  his  first  demise  continued  ri^A(/t// ^cii<m/l» 
^ome  one  till  the  time  when  the  ejectment  was  bronghc  And 
now  I  say  that  that  some  one^  during  all  the  time  that  the  rent 
in  arrear  accrued,  was  the  plaintiff.  Consequently  the  plai»- 
tiff  is  entitled  to  maintain  an  action  for  use  and  occupatidn 
against  the  defendant  for  all  that  is  due  and  unpaid,  as  rent 
during  the  time  that  the  plaintiff  was  landlord  and  the  defend- 
ant had  the  premises  as  his  tenant. 

But  then  another  question  remains  to  foe  considered,  name- 
ly, down  to  what  time  the  plaintiff  is  entitled  to  recover  that 
rent  in  the  present  action. 

For  the  plaintiff  it  was  contended,  that  he  had  a  rig^t  to 
recover  it  down  to  the  time  of  ex  cuting  the  writ  of  posses- 
sion ;  and  to  establish  this  point  four  cases  were  quoted.^ 

1st,  A  Nisi  Pritts  determination  cited  in  Cowp.  246.  There 
is  no  name  to  it ;  but  it  was  tried  at  Ijounceeton  asstzea  when 
Goulds  J.  was  at  the  bar  ;  and  there  the  lessor  of  the  plaintiff 
in  ejectment  had  likewise  brought  an  action  for  nae  and  occu- 
pation of  the  same  premises  for  rent  which  had  accrued  sub- 
sequent to  the  time  of  the  dem>ise.  Both  actions  came  on  to 
be  tried  at  the  same  assizes  ^  and  in  the  action  for  use  and  oc- 
cupation it  was  objected  that  it  was  an  action  founded  on  pro- 
mises, and  a  supposed  permission  bv  the  plaintiff  to  the  defen- 
dant to  occupy,  therefore,  an  acknowledgmenit  on  the  part  of 
the  plaintiff  that  he  was  tenant,  and  consequently  a  waiver  of 
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iMi  aottce.    But  die  ofajection^was  over-ruled,  and  the  plain*     ITBS. 
tiff  recovered,  first  in  the  ej'eamenc^  and  afterwards  in  tbc   V    y  ■■  ^ 
actkm  for  use  and  occupation.     This  at  best  is  but  a  NUi    Birm 
Pritut  determination  i,and  I  can  find  no  principle  whatever  on  tS^I^^ 
which  to   support  it  to  the  extent  to  which  it  goes*     If  the 
pfanntiff  recovered  oai)  in  the  action  for  use  and  occupation 
to  the  tine  of  the  demise  in  the  ejectment,  which  he  might 
d«  notwithstanding  his  declaration  claimed  the  rent  to  a  later 
period^  I  think  the  case  is  good  law.   *5ut  if  he  recovered  rent 
due  t^fr  the  demise,  I  cannot  give  my  assent  to  it.     For  the 
action  for  use  and  oct  upation  is  founded  on  contract ;  and  «ui* 
less  there  were  a  contract  either  express  or  implied,  the  bx> 
tioaconld  not  be  maintained;  as  was  held  by  lord  Mansfield 
in  the  case  cited  at  the  bar  of  Carmier  v.  Mercer^  wl^ich  was 
tried  about  two  years  ago.     And  if  there  were  a  contract  sub- 
sisdng  at  the  time  of  the  demise,  the  ejectment  could  not  be 
maintained. 

Two  other  cases  quoted  were  Hambly  v.  Trott^  Cowp.  371. 
ttxd  Goodtitle  v,  Nvrth  and  Others,  Dougl.  562.  But  as  those 
cases  do  not  seem  to  me  to  apply  to  the  present,  I  shall  pass 
Aem  over.  The^'  only  relate  to  the  questions,  what  actioi^ 
flvay  be  maintained  against  an  executor  or  a  bankrupt  and 
what  die^ith  the  person,  or  are  barred  by  the  certificate. 

The  lasttiuoted  was  Felthamv.  Terry  faj^  where  an  action 
for  tnoney  had  and  received  was  brought  against  an  overseer 
t>Fthe  poor  to  recover  money  in  his  hands  which  had  been 
tevied  on  a  conviction,  but  that  conviction  was  afterwards 
tuashed  ;  and  the  court  held  that  the  action  was  maintainable 
ror  the  clear  money  in  the  defendant's  hands,  because  the 
plaintiffs  might  wave  the  tort  and  sue  for  the  clear  money 
realty  due.  I  agree  that  he  may  do  so  ;  but  in  the  present 
case  the  Jflaintiff'  has  ncft  waved  the  tort:  he  has  brought  his 

3'ectment  and  obtained  judgment  on  it,  which  is  insisting  on 
e  tort ;  and  he  cannot  be  permitted  to  blow  both  hot  and 
told  at  the  same  time.  The  action  for  use  and  occupation^ 
and  the  ejectment,  when  appKed  to  the  same  time,  are  totally 
iiKondistent;  for  in  one  the  plaintiff  says  the  defendant  is  his 
tetrant,  and  therefore  he  must  pay  hrm  rent ;  in  the  other  he 
I9iys  he  is  no  longer  his  tenant,  and  therefore  he  must  deli* 
Yer  up  the  possession.  He  cannot  do  both.  The  plaintiff's 
counsel  admit  that  an  action  would  lie  for  the  mesne  profits  ;  it 
U  of  course  after  ejectment,  and  may  be  maintained  without 
proving  any  tide.    The  ejectment  is  the  suit  in  which  the 

defendant 

(«)  jr.  13  V€$,  $.  'B.  Tf.  tited  ttkOmp.  419. 
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Birch 

agairut 

Weight 


ir86,     defendant  is  considered  as  a  trespasser  ;  and,  unless  thejadg* 
^*"v^    tnent  in  ejectment  be  laid  out  of  the  case,  the  tort  is  not  wav- 
ed.    The  defendant  stands  convicted  on  record  by  jadgmoit 
as  a  trespasser  from  thd  6th  of  jfpril  1785* 

Therefore  I  am  of  opinion,  that  the  plaintiiF  is  in  this  ac- 
tion entitled  to  recover  the  8l/«  158*  which  remained  unpaid 
as  part  of  the  half  year's  rent  due  on  the  22d  of  November^  and 
also  a  proportional  part  of  the  rent  up  to  the  6th  of  AprU 
1785;:  the  defendant  having  continued  tenant  to  the  plaintiff 
up  to  that  time,  which  is  the  day  of  the  demise  laid  in  the  de- 
claration in  ejectment.  But  I  think  he  is  not  entitled  in  dus 
action  to  recover  any  rent  subsequent  to  that  day. 

Per  Cur*        Let  the  postea  be  delivered  to  the  plaintiC 


Jfav.  10th. 


Executors  of  WRIGHT,  Bart,  agaitiat  NUTT  in  Error. 


^"T^HE  present  defendant,  who  was  plaintiff  in  the  original 


Executors,  ..  ,  .  _ 

against  X     action,  obtained  an  interlocutory  judgment  against  the 

whom  a  testator,  and  executed  a  writ  of  enquiry.  Pending  that  actitm^ 
^!^^^io^the  testator* s  attorney  agreed  that  no  writ  of  error  should  be 
tecover  dam- brought.  After  til e  testator's  death,  9k  scire  facias^  to  diew 
ages  assess-  cause  why  the  damages  assessed  by  the  jury  should  not  be  ad- 
ftwiocmory  J^^S^^  ^°  ^^®  plaintiff,  was  sued  out  against  the  es^ecuton; 
judgment  >vho  thereupon  brought  a  writ  of  error.  A  rule  having  been 
against  their  granted  against  the  attorney  to  shew  cause  why  he  should 
^BUtor  be-  hq^  nonpros  the  writ  of  error,  as  having  been  brought  contn^ 
^  ry  to  his  agreement,  by  which  it  was  insisted  that  the  ezeco- 
tors  were  hound ; 
ACngay  and  Law  now  shewed  cause  ;  contending  that ^Ae 
torncya«^  agreement  entered  into  by  the  testator's  attorney  not  to  bring 
for  him  ^  ^rit  of  error  in  that  action  was  not  binding  upon  the  exectt- 
that  no  writ  tors  in  the  present  case ;  because  a  scire  facias  is  considered 
of  error  ^s  a  new  action^  though  it  must  pursue  the  first  (a),  Tlnt» 
as  the  defendant  died  between  the  time  of  executmg  the  wiit 
of  enquiry  and  final  judgment,  this  case  was  in  some  measure 
omitted  out  of  the  statute  of  8  and  9  W*  3.  c.  11.  s.  6.  whidi 
.  ,«..w.  '^^^  ^^^y  declared  that,  if  the  defendant  died  after  interioco^ 
t'heVttol-nej  tory  judgment  and  before  final  judgment  signed,  the  pkuQtiJf 
v^nmiprot    should  have  a  scire  facias  against  his  executors  to  shew  cause 

tht  writ,        \ff\\M  damaorpft  shniud 


death,  can< 
not  bring 
error»  if  the 


should  be 
brought  in 
that  action. 
The  court 
on  motion 
will  order 


why  damages  should  not  be  assessed:  but  in  the  present 
the  damages  have  been  assessed  by  executing  the  writ  of  ett 
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qoiiy.  Therefore,  if  the  statute  did  not  apply,  it  stood  as  at 
common  law,  and  the  suit  abated  by  the  death  of  the  parties. 
Cowper  and  Erskine  in  support  of  the  rule,  observed  that  this 
was  not  an  action  on  the  former  judgment  ;  but  only  a  scire 
fadas  calling  on  the  executors  to  shew  cause  why  the  damages 
which  had  been  assessed  on  executing  the  writ  of  enquiry 
should  not  be  paid.  This  is  within  the  statute  of  6  and  9  IV. 
3.  c.  11.  Goldsixvorthy  v.  Southcott  (a).  As  this  therefore  was 
a  continuation  of  the  same  action,  the  undertaking  entered 
into  by  the  testator's  attorney  bound  his  executors. 

AsHHURST,  J.  This  is  not  a  new  action^  but  a  continua* 
ttM  of  the  old  one  ;  it  is  only  a  scire/acias  to  revive  the  former 
judgment.  And  as  the  testator  himself,  if  he  had  lived,  could 
not  have  brought  a  writ  of  error  in  consequence  of  the  agree* 
ment,  neither  can  his  executors. 

/Vr  Curiam.  Rule  absolute* 


S69 


1786. 


Wright 
agairat 
NuTt, 


(a)  1  m/t.  243. 


DOE,  on  the  several  Demises  of  the   Dean  and  Chapter  of 
WESTMINSTER  and  Others  against  FREEMAN  and^J^^^ 
Wife.  '    •  ' 

THIS  was  an  ejectment  brought  to  recover  the  possession  Under  a  de* 
of  two  messuages  at  Harfienden*    The  plaintiff  claim*  vise  to  a 
ed,  Ist,  On  the  demise  of  the  Dean  and  Chapter  of  ^^^^^^^^1'^^^^'/^ 
itetj  lords  of  the  manor  of  Harpenden  ;  2dly,  on  the  deraiseV^^^j^^ 
oi George  Bruton  and  John  Surry  ;  and  3dly,  On  the  demise  tvLiovf,  but 
of  John  Surry.  >"  ca»e  the 

The  cause  was  tried  at  the  Sittings  after  last  Trinity  Term  ^^'^y^*  *** 
at  Westminster^  before  Bullery  J.  when  the  jury  found  a  ver-band,  then 
diet  for  the  plaintiff,  subject  to  the  opinion  of  the  court  of  to  y.f 
King's  Bench  on  the  following  case  ;  vibeni)C4baU 

That  WiUiam   Warraker,  being  seised   according  to  the  ^'^^'J^^'^ 
custom  of  the  manor  of  Harpenden^  by  his  will  dated  the  25th  the  wift  I'i 
olOctober  1781,  devised  as  follows  ;  **  I  will  give  and  devise*"  absoime 
unto  my.  loving  wife  Sarah  Warraier  M  that  my  copyhold  ^**j^^^23**  5^* 
messuage  or  tenement  wherein  I  now  dwell,  with  the  appur- though  sh« 
tenances  thereto  belonging,  situate  in  Harpenden^  at  the  time  many 
of  my  decease,  for  and  during  the  term  of  her  natural  life,'^^*"*" 
provided  she  remains  a  widow,  and  does  not  marry  a  second 
husband  ;  but  if  in  case  she  marries  a  second  husbemd^  then  I 
give  will  and  devise  the  said  copyhold  messuage  or  tenement, 
and  all  and  every  the  appurtenances  as  above-mentioned,  unto 
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17M»  my  nephew  jfokn  Surry j  son  of  my  late  sister  Etizahetk  > 
i-^vr^  ^yy  lately  deceased,  whin  ht  shaU attain  kisJuU age  tjf  S3  *fear^ 
I>>E  to  have  and  to  hold  uato  him  and  his  assigns  for  ever ;  but 
Ym^jmIvi  **P^"  condition  that  he  uu  said  nephew  John  Surry  shall  paf 
'  unto  my  two  nephews  George  Bruton  and  Xichard  Bruimi^ 
sons  of  my  late  sister  Sarah  Bruton^  and  also  anto  my  nephcuv 
and  nieces  Sarah  fVarraJker^  Sefihiah  Warraker^  and  y^bM 
iVarrakcr^  children  of  my  brother»in-law  John  IVarraker^  and 
also  unto  Ann  Graham^  William  Graham^  and  Thcmae  Graham^ 
children  of  my  sister  Ann  Graham^  five  pounds  apiece,  widua 
two  years  after  he  is  in  the  possession  of  the  said  oopykold 
messuage  or  tenement  and  premises  thereunto  belongingi 
provided  they  are  at  their  several  ages  of  21  years.  Bat  fur* 
ther  my  will  and  meaning  is  such,  that  in  case  my  said  nephew 
yohn  Surry  shall  depart  this  life  before  he  is  in  possession  of 
the  said  copyhold  messuage  or  tenement  and  premises,  then 
I  give  will  and  devise  the  said  copv  hold  messuage  or  tene* 
ment  and  premises  as  above-mentioned,  unto  my  nephew 
jfohn  Warrokery  son  of  my  broiher-in-law  John  WarraJker^  to 
have  and  to  hold  unto  him  and  his  heirs  and  assigns  for  ever^ 
on  condition  of  his  paying  the  said  legacies*'' 

That  the  copyhold  estate  was  surrendered  to  the  vse  of  the 
will ;  and  the  testator  died  soon  after  making  the  will. 

That  Sarah  Warraker^  the  widow,  in  1784  married  ^ 
defendant.  That  John  Surry ^  one  of  the  lessors  of  the  plain- 
ttif,  is  the  devisee  named  in  the  wiU  of  the  testator,  -and  has 
not  attained  the  age  of  23  years. 

That  the  lessors  of  the  plaintHT  George  Bruton  and  yakn 
Surry  are  heirs  at  law  of  the  testator  fViUiam  Warrokgr;  and 
that  the  Dean  and  Chapter  of  Westminster  are  lords  of  the 
manor  of  Harpenden^  of  which  the  premises  are  holden* 

The  question  for  the  opinion  of  the  court  is,  whedier  d^ 
lessors  of  the  plaintiff^  or  any  of  them,  are  entitkd  to  reeo* 
ver  in  this  action  I 

Lane^  for  the  lessors  of  t]ie  plaintiiF,  contended  that  die  es- 
tate, which  was  devised  to  Sarah  Warraker^  determined  udob 
the  marriage  with  her  second  husband  ;  it  being  given  to  her 
on  condition  of  her  continuing  a  widow :  and  that  H  either 
vested  immediately  in  John  Surry  the  nephew,  or  it  descend* 
ed  to  the  heir  at  law  till  John  Surry  attained  his  age  of  9S 
years. 

1st,  The  widow's  estate  determined  on  the  second  marriage. 
It  is  a  devise  to  the  widow,  provided  she  does  not  marry  a 
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second  biMbaiHl;  in  case  she  does^  then  it  goes  over.     In     17Q6k 
Brown  and  Cutter  (a)^  where  the  tesutor  devised  to  his  wife,    ^-^y^^ 
during  her  natural  hfe,  if  she  did  not  marry,  but  if  she  did,       I^oe 
then  that  his  son  Humphry  should  presently  after  his  mother's  «  ^*»*«^ 
marriage  enter,  £sfc«  the  Court  held  it  an  estate  during  wi* 
dowhood,  and  that  it  vested  in  Humphry  to  take  effect  in  pos- 
session upon  the  nuirriage  or  death  of  the  wife.     In  all  the 
cases  where  it  has  been  determined  that  the  estate  was  to  go 
over  on  the  event  of  the  widow's  marriage,  words  similar  to 
the  present  have  been  used. 

And  as  it  evidently  was  the  testator's  intention  that  the  wi« 
dow  should  forfeit  her  estate  on  marrying  again,  it  is  equally 
clear  from  the  will  that  it  was  also  his  intention  that  his  ne^ 
phew  yohn  «Sz/r re/ should  take  immediately  on  the  happening 
of  that  event ;  for  he  has  positively  given  it  to  jfohn  Warra* 
ker  in  case  John  Surry  died  before  that  time.  1  he  testator 
coold  no€  intend  that  the  widow,  having  forfeited  the  estate 
by  marriage,  should  enjoy  it  in  case  John  Surry  lived  till  he 
attained  his  age  of  23  ;  for  in  the  event  of  his  death  it  is  di« 
rected  to  go  over  immediately.  John  Surry  must  have  a  cer^ 
tain  interest  as  to  the  duration  of  the  widow's  estate,  that  is 
durante  n^idtutate ;  or  the  devise  would  involve  a  treble  uncer- 
tainty, namely,  during  widowhood  ;  till  y^^n^firr^  attained 
{lis  age  of  23  ;  or  till  his  death,  not  havilig  attained  that  age« 
The  first  remainder^man  is  generally  the  greatest  object  of 
the  testator's  bounty  ;  and  it  is  to  be  presumed  that  the  testa- 
tor intended  he  should  come  into  the  possession  of  the  estate 
sooner  than  the  next  remainder-man.  But  if  a  contrary  con« 
structfon  be  given  to  the  will,  if  he  live  he  must  be  postponed 
till  he  is  23  years  of  age,  and  if  he  die,  the  last  is  to  take  pre-' 
sently.  At  the  time  of  making  the  will  yahn  Surry  was  two 
years  old,  and  he  is  directed  io  pay  legacies  to  several  of  the 
testator's  nephews  and  nieces  within  two  years  after  he  come» 
into  possession,  provided  they  are  at  their  several  ages  of  2t 
years;  such  possession  therefore  cannot  have  been  intended 
by  the  testator  to  be  postponed  till  his  age  of  23,  because  the 
legatees  must  necessarily  be  more  than  21,  they  being  alive 
at  the  time  of  making  the  will.  There  are  many  cases  id 
which  it  has  been  determined  that  the  expressions  when  and 
then  shall  not  postpone  the  estate.  Afansfieid  and  D  ttgardj  1  Eq. 
Cos.  Abr.  195.  Boraston's  Case.  3  Co.  19  £s?  20.  b.  1  A 
Wms.  170.     In  GoodtitU  and  Whitinf  (b)  where  the  testator 
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1786.     devised  certain  estaltes  to  trustees,  la  trust  that  they  should 

^^.^^''^   lay  out  employ  and  bestow  the  reifel  and  profits  thereof  for 

Bob      the  maintenance,   education,  bringing  up,  and  putting  forth 

against    -^^^^  ^^le  world,  of  T.  and  y.  Hat/ward^  sons  of  the  testator's 

*  sister  E.  Hayward^  during  their  minorities  ;  andia;Am  and<u 

they  should  respectively  attain  their  ages  of  21,  then  to  the  use 

and  behoof  of  the  said  sons  of  his  sister,  the  said  r.andy.  Hay^ 

wardj  and  their  heirs  equally  ;  Lord  Mansfield said^  "  Where 

**  an  absolute  property  is  given,  and  a  particular  interest  gi- 

**  yen  in  the  mean  time,  as  until  tht,  devisee  shall  come  of  age, 

**  &f  c.  and  when  he  shall  come  of  age,  &fc.  then  to  him,  &c. 

^^  the  rule  is,  that  that  shall  not  operate  as  a  condition  prece- 

**  dent,  but  as  a  description  of  the  time  when  the  remainder- 

**  man  is  to  take  in  possession.     It  is  so  plain  upon  the  true 

*^  intent  and  meaning  of  this  will,  that  it  is  a  shame  to  cite 

"  cases  upon  it.     But  yet  I  remember  an  apposite  case  in  ff» 

**  1 7  Geo.  2.  in  Cane.  Tomkins  v.  TomkinSy  where  the  devise 

"  was  "  to  his  brother,  in   trust  for  his  eldest  son  B.  till  he 

♦♦  should  att)ain  21  years  ;    and  if  he  should  die  before  21, 

**  then  a  devise  over.'*     The  Court  held  the  age  of  21  to  be 

,         no  limitation  of  BJ^s  interest ;  but  only  a  limitation  of  die 

trust  during  his  minority,  and  that  5.  took  the  whole  by  im- 

^  plication.     Here  then  the  moment  the  widow  married  again, 

the  estate  vested  in  the  remainder-man. 

But  if  the  Court  should  be  of  opinion  that  John  Surry  can- 
not take  till  23,  then  he  contended  that  it  descended  to  the 
heir  at  law  in  the  mean  time.  1  Ro.  Abr.  844.  2  Bac.  Abr^ 
66.  If  this  had  been  the  case  of  "a  freehold,  the  remainders 
would  all  have  been  destroyed  in  the  event  of  John  Surr^t 
not  taking  the  estate,  which  the  widow  forfeited,  before  he 
attained  his  age  of  23  :  but  being  copyhold,  the  lord  of  the 
manor  has  a  sufficient  freehold  to  support  the  remainderSi^ 
Sty.  250.  Bawsy  v.  LowdalL  Lit.  *.  81.  Vom.  Dig.  Tit. 
Copyhold,  a.  2.     Fearne  24-4.     2  Vern.  243, 

As  therefore  the  widow's  estate  determined  on  her  second 
marriage,  the  remainder  to  John  Surry  takes  effect  immedi- 
ately, or  the  lord  of  the  manor  is  entitled  to  take  as  trustee 
for  the  heir  at  Uw  ;  in  either  of  which  cases  one  of  the  lessors 
of  the  plaintiff  is  entitled  to  recover. 

AsHHURsT,  J.  It  is  a  settled  principle  that  limitations  in 
restraint  of  marriage  are  not  to  be  favored.  Wherever  an 
estate  is  given  to  a  widow  for  life,  provided  she  shall  not 
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marry,  unless  there  be  a  devise  over  immediately^  it  is  merely     1786. 
in  terrorem.     In  the  present  case  there  is  a  devise  over :  but    ^«— y-*^ 
that  cannot  be  extended  farther  than  the  words  of  that  devise,        1^7« 
which  are  *^  to  my  nephew  John  Surry^  when  he  shall  attain  «  *'^'""*' 
htnjttll  age  of  23  years.      According  to  the  true  construction 
of  the  will,  it  is  a  devise  to  the  wife  during  her  widowhood, 
and  for  so  much  longer  time  as  till  the  testator's  nephew  shall 
be  23  years  of  age. 

This  is  not  like  the  case  cited,  where  there  was  a  devise  to 
the  wife  during  her  widowhood,  and  upon  her  marriage  a  de- 
vise over  to  the  son  presently :  those  words  are  not  like  the 
present,  and  therefore  not  applicable  here. 

Taking  it  not  to  vest  till  the  nephew  comes  of  age,  there 
is  no  chasm  to  be  supplied  by  interposing  the  heir  at  law  ;  and 
the  inconvenience  of  the  estate  being  in  abeyance  in  the  in- 
terim is  by  those  means  prevented.  And  it  seems  to  have 
been  the  testator's  intention,  that  the  widow  should  continue 
in  possession  till  the  nephew  took  it. 

BatiER,  J.  The  intention  of  the  testator  is  extremely 
clear ;  if  the  widow  did  not  marry,  she  wa?  to  enjoy  the  estate 
for  her  life  ;  if  she  did  marry,  she  was  then  only  to  have  it 
till  the  nepheV  attained  his  age  of  23,  when  he  was  to  take  it. 

Per  Cur.        Let  the  Postea  be  delivered  to  the  defendant. 


DOE  on  the   Demise  of  WARRY  and    Others    ogoinst  j^^> 
MILLER  and  Another,  Executors  of  CHAMBERS,     jv^k 


EJECTMENT  by  the  lessors  of  the  plaintiff,  who  ^^^^^^T^^ 
the  treasurer  and  antients  of  New^Inn^  to  recover  a  set  ?„  jv'wT./nT 
of  chambers  in  the  Inn.  to  the  trea- 

In  February  last,  Richards  who  was  tenant  for  life  of  the  surer  and 
chambers  in  question,  agreed  with  J.  Chambers  for  the  sale  ^^"t"^ie?^ 
of  his  life  estate  :  but  there  being  a  clause  in  Richards'* s  grant  made  with 
that  he  should  not  sell  or  assign  without  the  license  of  the  their  assent, 
treasurer  and  antients  of  the   Inn,  application  was  made  to  ^°  ^**^ '"'^"* 
them  for  that  purpose  ;  who  at  a  Pention  held  on  the  23d  of  m^h^mm 

February  the  said 

chambers  to 

a  purchaser, 

passes  the  estate  to  such  purchaser  before  admission.    Admisdon  is  not  necessary,  as  in  the 

^ase  of  copyholds,  to  complete  the  grantee's  esta.e,  but  is  only  for  the  purpose  of  tigniiyitig 

the  assent  of  the  society  that  the  grantee  should  become  a  member  of  the  Inn. 
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1786*  Februarif  1786,  ordered  ^«  that  Richards  should  be  9X  libeitgr 
'^  to  surrender  his  chambers  in  favour  or  J*  Chambers  for  hi« 
^'  life^  the  latter  having  agret:d  to  take  them  for  the  purpose 
^^  of  studying  the  law,  and  that  He  i^J.  Chambers)  shoiridbe 
*^  admitted  thereto  upon  the  usual  payment^  and  subject  to 
*^  the  usual  terms  and  conditions."  In  consequence  of  this^ 
Richards  executed  a  conveyance  to  J.  Chambers^  by  which 
*^  he  surrendered,  granted,  and  yielded  up  the  said  chambers 
**  &?c,  and  all  his  estate,  right,  title,  interest,  and  property 
**  therein,  to  J.  Warryy  the  treasurer  and  the  rest  of  the  aa^ 
^^  tients,  to  the  end,  intent,  and  purpose  that  the  said  trea* 
<^  surer  and  antients,  or  their  successors,  might  grant  the  said 
**  chambers  and  premises,  according  to  the  custom  of  the  said 
<*  society,  unto  J  Chambers ^  one  of  the  members  of  the  said 
^^  society,  and  who  had  agreed  to  take  the  said  chambers  and 
^^  premises  for  and  during  the  term  of  his  natural  life,  at  and 
<^  under  such  yearly  rents,  provisoes,  conditions,  and  i^ee- 
**  ments,  as  they  should  think  fit."  J.  Chambers  was  to  paf 
20/.  yearly  to  the  society  by  quarterly  payments  from  die 
Chriatmas  preceding.  Immediately  on  the  execution  of  the 
surrender  be  entered  into  possession,  and  contitiuedthe»ei«  till 
the  28th  of  March  last,  when  he  died.  Inhere  being  n^ 
meeting  of  the  treasurer  and  antients  l>etween  the  time  of  the 
surrender  by  Richarda  and  the  death  of  Chambers^  the  admis- 
sion of  the  latter  was  not  made  out  by  the  society,  neither 
did  y.  Chambers  pay  the  alienation  fee  of  five  guineas,  which 
is  due  to  the  society  on  the  transfer  or  sale  of  chambers.  But 
it  was  proved  at  the  trial  that  he  might  have  had  his  admis- 
sion if  he  had  applied  for  it.  The  surrenders  to  the  society 
by  the  tenants  for  life  are  always  upon  the  usual  stamps  used 
for  deeds  ;  and  the  admissions  are  entered  only  in  the  societjT 
books  without  any  stamp.  On  these  facts  the  jury  found  a  ver- 
dict for  the  lessors  of  the  plaintiff. 

Richardson^  on  a  former  day,  had  obtained  a  rtde  to  shew 
cause  why  the  verdict  should  not  be  set  aside,  and  a  new  trial 
granted,  on  the  ground  that,  wherever  an  estate  passes  by  sur- 
render and  admission,  the  latter  is  absolutely  necessai^  to  per- 
fect the  conveyance  of  the  estate.  And  he  likened  this  to 
the  case  of  cop)  holds,  where  admittance  is  necessarv  in  order 
to  vest  the  estate  in  the  surrenderee.  Co.  Copyh.  70.  If  graticee 
enter  before  admittance,  he  is  punishable  as  a  trespasser ;  and 
if  he  surrender  to  the  use  of  another  it  is  void..  Co,  Copyh. 
51.  Teh*  44,  5.  So  where  surrenderor  or  surrenderee 
and  the  two  tenants  into  whose  hands  the  surrender  was 
made  died  before  the  presentment  of  the  surrender,  it  was 

held 
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bdd  that  the  heir  of  the  surremleror  might  enter.  Co.  Copyh.  1786. 
69.  3  Bulstr.  214.  Crp.  y<tc.  403.  Bridg.  52.  Gilb.  Ten. 
263.  in  2  Wils.  13,  It  was  held  that  admittance  is  as  neces^ 
aary  to  a  surrender,  as  inroUment  to  a  bargain  and  sale,  or 
livery  to  a  feoffment.  That  though,  by  the  case  of  Vaughan 
ex  dem.  Atkins  v.  Atkins  (a)^  admission  when  granted,  has 
relation  back  to  the  time  of  the  surrender,  yet  in  this  case 
there  having  in  fact  been  no  admission,  the  estate  continued 
in  the  surrenderor. 

Gibbs  was  to  have  shewn  cause  this  day  against  the  rule  ;  but 

The  Courts  being  of  opinion  that  the  cases  relating  to  copy* 
holds  were  not  applicable  to  the  present,  delivered  their  opi- 
nions without  hearing  him,  to  the  following  effect. 

AsuHURST,  J.  In  whatever  light  this  case  is  considered, 
the  lessors  of  the  plaintiff  are  entitled  to  recover.  For  if  the 
surrender  were  not  good  so  as  to  pass  the  estate  to  the  surren- 
deree, the  society  are  entitled  to  the  possession  of  the  cham^ 
hers  as  against  the  defendants,  because  they  were  surrendered 
into  their  hands  ;  and  the  defendants  as  executors  of  the  sur- 
renderee can  have  no  color  of  right  to  them.  But  if  the  sur- 
render were  good,  then  the  testator  having  only  a  life-estate 
\fi  them,  they  reverted  of  course  to  the  society  upon  his  deaths 

This  cannot  be  considered  as  a  copyhold  or  customary  es* 
tate.  For  the  surrender  which  is  made  to  them  upon  every 
alienation  is  a  mere  form  introduced  for  their  own  convem- 
wee,  for  the  purpose  of  preventing  improper  persons  from  be- 
ing admitted  into  the  society.  Immediately  upon  this  surren^ 
der  they  became  trustees  for  the  testator.  The  equiuble  estate 
vaa  vested  by  that  act  in  him,  and  the  legal  estate  in  them. 

ButLER,  J.  There  is  a  manifest  distinction  between  thia 
case  and  that  of  copyholds.  In  the  latter  case  there  must  be  an 
Omittance  as  well  as  a  surrender,  because  admittance  is  neces« 
sary  to  pass  the  legal  estate.  But  this  is  a  bare  trust.  This  vi 
not  a  customary  estate,  but  a  freehold  interest.  New.Inn  is 
apart  of  the  Mddh'Tempky  which  society  are  trustees  for 
the  Inn ;  and  these  latter  are  themselves  merely  trustees  for 
tfie  persons  holding  the  chambers.  As  to  the  admittance  which 
it  has  been  contended  is  essential  to  the  completion  of  a  pur- 
chaser's  title  to  chambers,  that  is  only  an  assent  on  the  part  of 
the  aoQiety  that  the  particular  person  should  become  a  member 

of 

(a)  5  Bm>  3764. 
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1786.  of  it.  For  every  person,  on  purchasing  diatnbers,  coviBiuttits 
that  he  will  not  assign  without  giving  notice  to-the  Inn  of  the 
person  to  whom  he  is  about  to  assign,  that  they  may  either 
approve  or  disapprove  of  the  intended  purchaser ;  and  that 
assent  is  written  on  unstamped  paper  and  conveys  no  title :  it 
is  the  surrender  which  passes  the  whole  interest. 

Rule  discharged. 


JVbT'^th  ^^^  KING  against  The  Bishop  of  CHESTER. 

Amanda«  /%  RULE  had' been  obtained  last  Term,  calling  on  the 
mu8  to  a  JLa.  defendant  to  shew  cause  why  a  mandamus  should  not 
jj^fg„*22^jj*^y_ issue,  commanding  him  to  license  William  Finch  to  preach, 
rate  of  an  in  the  chapel  of  St*  Heleri^s^  which  is  situated  in  the  hamlet 
augmented  of  Hardshaw^  in  the  parish  of  Frescoty  in  the  county  of  Laa^ 

was  a  cross       ^^  appeared  that  this  chapel  had  been  consecrated  from  time 
nomination,  immemorial,  and  that  the  usual  offices  of  the  church  had  been 
refused;  be- constantly  performed  therein.     It  also  appeared  to  have  been 
wir^  had     ^^ice  augmented  by  ^leen  Anneh  bounty, 
another  The  present  dispute  concerning  the  nomination  of  a  curatt 

tfiecific  (egal  thereto  arose  upon  the  death  of  Peter  Berry ^  clerk,  the  last 
^^^^ne(fy  by  incumbent,  who  died  on  the  28th  of  November  1785  ;  at  whidl 
^p^t,  ?he  ^^^^  ^^®  right  of  appointing  to  the  curacy  was  claimed  by  twa 
next  rule      several  parties. 

obtained  for  One  of  these  were  certain  feoffees  or  trustees,  in  whom  the 
wkhou?*^  chapel,  chapel-yard,  and  other  grounds  belonging  to  the  sameii 
foundation  Were  stated  to  have  been  vested  for  many  ages  past,  and  who 
willbe  dis-  have  been  elected  from  time  to  time  by  each  other.  It  was 
missed  with  ^iso  stated  that  a  majority  of  such  feoffees  have  constantly  ap» 
**^**  pointed  a  curate  to  officiate  in  the  chapel,  who  has  always  re- 

ceived the  profits  thereof  without  any  institution  or  induction 
from  the  ordinary :  the  trustees  having  held  it  as  a  donatiTe 
before  the  augmentation.  That  since  that  time  the  curate  iO 
appointed  by  them  has  always  applied  for  andhadalicenae  frotk 
the  ordinary  to  preach  and  officiate  in  the  said  chapel.  That . 
on  the  26th  of  December  1 785,  W.  Finch  was  nominated  curate 
to  the  said  chapel  by  a  deed  under  the  hands  and  seals  of  a 
majority  of  the  feoffees,  which  was  presented  on  the  6th  of 
May  following  to  the  chancellor  of  the  diocese  of  Chester^  who 
was  appointed  in  the  absence  of  the  bishop  to  grant  licenses  ; 
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but  that  the  chancellor,  and  the  bishop,  to  whom  a  similar  ITSG. 
application  was  afterwards  made,  severally  refused  to  grant  ^'■^'^^ 
such  license.  The  K  i  wo 

The  other  cbimant  was  Samuel  Sewell^  yxczt  of  the  P*^"»h^j^^^^ 
of  Prescot^  who,  by  a  deed  under  his  hand  and  seal,  dated  the  of  Cam^ 
3l8t  of  March  1786,  appointed  yohn  Barnes  to  the  said  cha<-      vbii. 
pel,  who,  on  the  Arsi  of  April  in  the  same  year,  requested  the 
cluuicellor  of  the  diocese  and  the  bishop  to  grant  him  a  license, 
who  severally  declined  it. 

The  feoflees  and  the  vicar  severally  Entered  caveats  in  the 
bishop^s  court  against  each  other's  claims* 

In  answer  to  the  present  application,  it  was  sworn  by  tbe 
chancellor  of  the  diocese  of  Chester  that  the  said  chapel  had 
always  been  deemed  ^nd  considered  as  subject  to  the  ecclesi- 
astical jurisdiction  bf  the  ordinary  or  bishop  of  the  diocese. 
And  as  a  ground  for  the  court  to  refuse  this  application,  is 
was  stated  tKat  the  said  chapel,  having  been  twice  augmented  , 

by  Queen  Annexe  bounty,  is  now  considered  by  virtue  of  the 
statute  1  G.  1.  st.  ^.  c.  la  as  a  perpetual  cure  and  benefice, 
subject  to  lapse  as  a  presentative  living  ;  and  that  the  right 
of  nomination  thereunto  is  become  grantable  and  recoverable, 
and  the  incumbency  thereof  liable  to  be  determined  by  the  like 
methods  as  the  presentation  to  or  incumbency  in  any  vicarage 
presentative.  And  that,  in  consequence  of  the  two  above ^ 
mentioned  claims,  the  chapel  having  become  litigious,  the 
bishop  had  declined  grantmg  a  license.  That  at  the  time 
when  the  above  nominations  were  tendered  to  him  as  chdn« 
cellor  of  the  diocese,  he  informed  the  respective  candidates^ 
that  in  case  due  steps  were  not  taken  withm  the  usual  time  to 
prevent  it^  the  said  curacy  would  lapse  to  the  bishop  or  ordi«  • 
na^  of  the  diocese. 

Cowper  and  Law  shewed  cause  against  the  rule.  The  ques'^ 
tion  is,  whether  this  curacy,  having  been  twice  augmented  by 
Queen  Anne^s  bounty,  has  not  now  all  the  qualities  of  a  pre<- 
sentative  benefice  annexed  to  it  ?  By  1  G.  1.  c.  10.  a*  6.  it  ie 
enacted  that  in  case  such  augmented  cures  be  sufiered  to  re, 
main  void  for  the  space  of  six  months,  without  any  noroina* 
•  tion  of  a  fit  person  to  serve  the  same,  by  the  person  having 
the  ri^t  of  nomination  thereto,  to  the  bisop  or  ordinary,  to  be 
lioensed  for  that  purpose,  the  same  shall  lapse  to  the  bishop, 
&c»  according  to  the  course  of  law  used  in  presentative  benefi- 
ces. Now  the  nomination  required  by^  the  statute;  must  be. 
Vol.  I.  Jff  i^acili 
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1786.    Mtthan  eSiectoal  otic  as  the  bishop  is  ho^tad  to  receive,  odM** 

i— *y^-^    wise  it  will  Dot  be  sufficieot  to  prevent  tbe  Upse.     But  ia  thit 

The  Kl^c  iiistance  the  church  being  litigious,  the  bishop  could  noitiiifBC 

tH^'e!^     .ujibn  him  to  determine  we  ckim  of  either  party  («)• 

Qgcllmi^^     Besides,  the  Court  nave  unifornily  laid  it  down  as  a  nde 

7Sft.      n<:ver  to  grant  a  mandamus  but  where  th^re  is  no  other  sped- 

fie  legal  remedy'*    It  was  so  said  in  the  case  of  The  King  v. 

>  Blooer  (Jb)^  which  was  recognized  in  The  King  v.  Barter  ^d 

Others  (c)  ;  and  in  many  other  cases.  It  was  refused  in  tbe 

case  of  The  King  against  the  fiank  of  England  (djy  because 

the  partv  had  another  remedy,  namely,  by  an  action  oo  dric 

clbse.  They  also  cited  The  King  v.  Ut.  Askew  apd  Others  (e). 

Now  the  right  of  nomination  to  this  chapel  may  be  recoveral 

in  the  same  manner  as  a,  presenution  to  a  vicarage  preaeoCa* 

tive,  by  darrein  presentment  or  quare  impedit.     The  writ  ^. 

juare  imptdit  lay  for  chapels  before  the  statute  for  the  ai^ 

mentation  of  livings  ;  for  in, the  13  Ed.  U  c.  5.  s.  6.  it  is  saiSL 

that  ^^  from  henceforth  wriis  of  qtiare  tmpedit  shall  be  grmnlcd 

^*  for  chaptUy  i^c.^^    In  J4aUory^s  quare  impedit  there  are«9* 

ny  cases  mentioned  where  this  remedy  has  lain  for  dooatJMS 

CYj.  Th>s  curacy  has  always  been  subject  to  eccle8iasUcal|lH 

nsdiction;  and  therefore,  independently  of  the  statute  of  ai^* 

mentation  i  which  puts  them  upon  the  same  footing  With,|m« 

acutative  benefices,  quare  impeditwoidd  lie  ;  it  was  so  be  " 

Mlbank  and  Pawel  (gj  by  Lord  Mamfiel4%  who  ako 

thst  a  mandamus  would  not  Lie  where  quare  impedif  did.* 

the  c2^e  of  The  King  and  bishop  of  Chester  fhj  a  similiar 

tion  w^s  ma4e  on  the  part  of  the  inhabitants  of  Troutbeekiofi 

a  mandamus  to  compel  the  bishop  to  license  a  curate,  whioh'fcs 

had  refused,  because  there  was  a  contrary  chdni  set  i^  kf 

*  the  rector  of  the  parish.     But  the  Court  refused  the  vrittbcr 

cause  the  parties  had  another  remedy,  namely,  byq§utreiii^e» 

dii.  ^ 

mii,  Serjeant,  and  Bea^crofi^  in  support  of  tbe  rtile 
ted  that  a  mandamus  was  always  granted  where  there  ^ 
other  specific  legal  remejdyi  but  denied  the  reve?i8eof  th6|M^ 
position  ;  for  there  are  instances  in  which  tb«  court  ~ 
granted  a  mandamus  even  though  there  was  anothei;  #91 
As  for  instance,  in  the  case  of  an  office,  for,  which  a 
has  frequently  been  granted  although  the  parQr 

(4)  rt(L  Wat9on't  InamUfWt! Ltdm,  111.'  (6)  9 >if^.  1046.' ' 

Ic)  SBwr    1265.  {di  bougf,  506.         (e)  4  Burr.nA 

V)  rid:C^.  Lit.  344.  a.       {g)  Vid.foH.  400.  n.  (i»)  IT.  34  #.  3.  j9.  IL 
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mmedy  by  Msize.    So  in  the  case  ^XHmke  against  the  bishop    ^f96i 
of  Soi^wn  (a)  where  a  mandumta  W£is  granted  to  admit  the    ^— -y^ 
pftrty^to  a  canonry  oiSarum^  though  it  was  strongly  opposed,  ThcKiK» 
on  the  ground  that  it  would  be  turning  the  common  law  re-  xi^Bishloo 
medy  by  qudre  impedit  into  another  channel ^  the  Court  said,  ^f  ^cbes-^ 
as  to  there  being  another  remedy,  the  same  might  be  said      xsr. 
equally  in  cases  where  an  assize,  or  an  action  upon  the  case« 
would  try  the  right^  and  yet  that  was  never  thought  a  ground 
to  deny  the  mandamua.     Watson^s  Inmmh.  act.   5bS.     In  the 
case  ot  the   King  and  Blooer  {b)  a  mandamus  was  granted  to 
restore  a  curate  to  a  chapel  which  was  a  donative,  and  that     ' 
case  was  afterwards  recognized  by  Lord  MansfitUxn  the  King 
agains   Barker  and  Another  (c)« 

Those  instances  in  which  the  Court  have  refu9ed  such  an 
application  as  the  present,  because  the  party  had  another  spe* 
eiHc  legal>emedy,  have  been,  where  the  mandamus^  if  granted^ 
trouid  necessarily  have  decided  the  ^question  of  right  one  way 
ar  the  other*  But  that  is  not  the  case  here  ;  for  if  the  bishop 
•£rey  the  writ,  the.  title  cannot  be  tried  by  this  mandamus.  AU  . 
that  is  required  is  a  license  to  preach*.  The  object  is  mere 
public  convenience,  in  order  to  put  the  person,  in  possession 
oS  this  chapel,  in  a  situation  to  perform  the  ecclesiastical  duty 
without  being  subject  to  the  penalties  of  the  36th  canon.  X% 
jtXod,  604.  For  however  good  the  title  of  the  part^  who  m?»lces 
iliis  application  may  be,  yet  without  a  license  he  cannot  main* 
Sottn  anactton  tor  money  had  and  received  agamst  an  usurpar 
for  the  emoluments  till  in  possession  {dy  There  is  no  other 
^>ecific  legal  remedy  for  a  license  besides  a  mandamus^  unles  it 

be 

f0)2Stra.  1082.  fhj  2  Burr.  1043.  (c)  3  Burr,  126*. 

(d)  S  Wi/t.  355.  This  action  was  first  brought  in  the  court  of  King's  Beoch* 
'vbere  judgment  was  given  for  the  defmdant 

Aim/  v.  MUhtmk.*  M.  \2  Q  S  B^  M.  This  was  ah  action  for  n^oney  had 
«iid  leceived  brought  by  the  plaintiff,  as  being  entitled  to  the  cur  .cy  of  Obe«<er 
£e  S%f*^f  against  the  defendant  who  was  in  possession  of  the  profits,  and  claim- 
mi^  bkewise  to  be  curate. 

At  the  tnai»  the  plaindflf  set  up  a  title  under  Mr.  and  Mrs  Jolife  who  hMt 
«oiMmated  him  to  this  living  aa  a  donative,  and  litcewiae  under  a  nomination 
^•m  the  great  aeal»  which  was  dtrected  to  the  bishop  in  the  usual  form  ot  pre* 
mentations.  As  to  the  tide  under  the  crown,  it  wan  proved  that  this  tnrrieri/ 
Monged  to  the  deanry  of  the  c  <Uegiate  diurch  of  Cb^ner  Le  Street^  and  came  m> 
the  crown  on  the  dissolution  of  the  monasteries,  and  oDncmue«l  in  the  hands  of 
4ht  efown  till  16  Jae,  1.  when  ttoe  deanry  was  granted  away  by  the  crown,  ex- 
.aepttng  all  advowsons»  donations,  dispositionsi  and  rights  of  patronage  to  all 
chorcbesA,  vicarages,  chapels.  &c.  and  also  reserving  the  annual  sum  of  1(V.  to 
ht  pasd  to  the  carate  for  the  ume  b^ng  Ko  nomination  or  presentation  could  ^ 
te{iroved  bythe  crown  since  the  16  Jac.  1.  but  two  or  tluee,.  and  no  more, 
were  thewa^  Reasons  cUiming  under  the  grant. 
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1786*    be  by  appeal  in  the  ecclesiastical  court :  and  that  has  sever 
'^--y-*-^   been  allowed  as  a  sufficient  reason  for  refusing  a  mandaikwt. 

The  Kino  Two 

against 

oF^Ch*!*?^  It  wM  likewise  proved  thit  mi«  of  the  curates  had  attended  irintatiotis  of  the 
bishop,  thoagh  no  instance  was  shewn  of  more  than  one  curate  attending  theuL 

As  to  the  title  under  the  crown,.  Lord  Mansfield  said,  that  there  was  a  svftd« 
ent  ground  to  presume  a  grant  of  the  advowson,  &c.  since  the  grant  of  the  devi- 
ry  ;  and  directed  the  jury  to  find  so,  which  .they  did.  He  laid  it  down  aa  dear, 
that  the  curare  having  attended  visitaaons  in  the  manner  stated  waa  auffideat 
evidence  of  its  being  a  perpetual  cure,  and  not  a  donative ;  and  he  said  if  it  wore 
a  donative,  the  form  of  the  nomination  under  the  great  soU  was  wrong  in  bdog 
dtreaed  to  the  bishop ;  and  that  the  form  of  that  likewise  shewed  that  it  was 
thought  to  be  a  perpetual  cure,  and  it  was  intended  to  be  granted  at  sochj 
iThough  it  was  said  by  the  counsel  in  answer  to  this*  that  there  was  no  other 
form,  and  this  was  the  usual  form  for  a  donative ;  and  that  thoi^h  it  were  £- 
rected  to  the  bishop,  yet  that  would  make  no  difference  as  to  the  validity  of  it  ia 
passing  a  donative. 

The  plaintiff  then  entered  on  his  title  under  Mr.  and  Mrs.  Jolifkf  and  profed 
the  nomuiation  under  their  seals ;  that  he  had  taken. the  oaths  of  allegiance  and 
.supremacy  before  them  t  and  that  he  produced  his  nomination  to  the  bishop,  and 
tendered  himself  to  subscribe  the  articles,  and  make  the  declaration  of  conformity 
before  him  :  but  the  bishop  refused  to  suffer  him  to  do  it,  beciuise  he  bad  beftM 
licensed  the  defendant;  and  the  ptaintiff*  never  vraa  licensed  by  the  bishop. 

A  case  was  reserved  for  the  opinion  of  the  court,  stating  the  case  that  the  ptais^ 
tiflT  made  under  the  nomination  of  Mr.  and  Mrs.  Joliffe  as  before  roentiaiied  i 
and  as  to  the  title  under  the  crown,  the  exception  in  the  original  grant  was  sla- 
ted ;  that  the  persons  claiming  under  that  grant  had  enjoysd  the  noroinatioii  at 
appointment  to  tbii  pcpetual  curacy ^  which  the  jury  fouml  to  be  sufficient  to  pre- 
sume a  grant  from  the  ctown.  And  the  two  questions  stated  for  the  opinioa  of 
the  court  were,  lr(,  If  Mr.  and  Mrs-  yoliffe  had  the  right  of  nomination  to  tkU 
perpetual  curacy.  2dly,  If  tbej  had,  wnether  the  plaintiff  could  reooter  the  pie* 
fits  in  this  ac:ion? 

Gtyraif  Serjeant.  The  defects  pretended  in  the  plaintiff^s  title  vrejtrtt^  that  he 
was  not  licensed  by  the  bishop.  2^,  That  he  did  not  subscribe  the  articles smI 
declaration  of  confomuty.  And  the  question  is,  if  these  be  such  defects  as  w31 
prevent  his  recovering  in  this  action.  Much  depends  on  the  nature  of  the  Kviqg. 
These  ai«  many  instruments  in  nature  of  donations  to  this  Inring,  whkh  ate  not 
directed  partcularly  to  the  bishop.  The  evidence  relied  upon  tp  prove  tl^ not 
a  donative  was,  that  the  curate  had  at  times  attended  visitations,  and  thSiebj 
subjected  himself  to  the  jurisdiction  of  the  bishop ;  but  there  is  oqjy  one  inelaaoe 
of  any  curate's  doing  it,  and  he  came  in  by  donation.  This  curacy  iapartslthe 
possession  of  an  ancient  collegiate  church,  and  during  the  time  it  was  14  Atir 
possession,  the  core  of  souls,  and  divine  service,  were  performed  by  thr  miinhmi 
of  the  collegia  :e  church,  or  peraons  n^ider  their  direction*  There  was  dica  as 
establishment  of  a  minister  or  permanent  curate,  but  divine  service  wmspcoiidcd 
for  by  stipendiary  curates.  In  the  grant  of  Jae^  1.  there  is  a  stipulation  and  qo- 
venant  to  piy  10/.  a  year  to  the  minister,  which  is  the  original  provisos  ef  a 
curate  to  this  living,  which  was  an  original  foundation  j  and  consequent^,  tWs 
living  is  a  donative.  Bur,  whether  it  be  a  donative  or  perpetual  cutacgr*  ^ 
plaintiflf  is  e.uitled  to  rcOcver. 

The  first  objection  is,  that  the  plaintiff  has  not  got  a  license  1  and  adsih 
ting  that  it  is  not  necessary  in  case  of  a  donative,  yet  it  is  insisted,  riiat  it  ilia 
the  case  nf  a  perpetual  cure. 

Lord  MdntJUM.  The  qoesdon  of  its  bang  a  donative  was  given  up  opoa  pie- 
ducing  the  presentation  of  the  crown  ;  and  there  was  exceedingly  strong evidesoe 
U  shew  that  it  had  always  been  ftubject  to  the  visitation  of  the  bishop. 

G^nn,  Serjeant.  But,  if  it  be  a  cure,  the  want  of  a  license  is  not  a  want  of 
title.  The  nomination  is  the  8<4e  ac.t  that  gives  a  title  to  the  curate  withoot  any 
act  of  the  bishop.  As  toUceiuesgituted  bj  the  bishop  there  it  no  doubt  bat  that 
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Two  objections  have  been  made  to  this  application*  1  st*  That     1 7B6* 
the  augmenution  has  altered  the  nature  of  the  curacy  from  a    Wpy^^ 

donative  The  Kin© 

there  roiift  be  a  license  from  the  bishop  to  authorise  %  person  to  preach,  whether  The  Bisho]^ 
he  be  a  rector  or  a  curate  only,  or  have,  or  have  not  any  other  benefice ;  biit  tliere    of  Ch  as^ 
is  no  case  which  says  there  must  be  a  license  to  preach  on  a  particular  cure,  if  the       teh. 
party  have  a  general  license  before  to  preach.     If  a  man  preach  without  license, 
he  is  liable  to  the  censures  of  the  diocesan  i  but  the  benence  which  he  ha&  isjiot 
avoided  by  that<-    The  presentation  cf  a  layman  is  only  a  ground  of  de])fivationi 
and  till  he  is  deprived,  the  person  presented  and  inducted  is  entitled  to  the  pro- 
fits; and  no  person  in  answer  to  an  hction  brought  by  him  could  say  he  was  not 
capable :  and  even,  if  there  were  any  canon  that  required  such  license^  yet  that 
could  not  affect  the  party's  legal  right,  but  would  only  subject  Him  to  ecclesiastical 
censure&i 

The  second  objection  is  that  the  plaintiffdid  not  subscribe  the  thiity-ninq  arti- 
cles, and  read  the  declaration  of  conformity.  T)>e  first  is  required  by  the  statute 
cf  Mliz*  but  that  statute  comprehends  only  benefices  with  cure.  This  is  not  a  be- 
nefice with  cmre,  for  a  perpetual  cure  is  not  so ;  and  it  has  always  been  so  holdea 
upon  the  question  of  pluralitiea.  Institution  and  induction  are  the  tntiida  (2Xe^ 
556,)  of  benefices  with  cure  of  souU  (a)  ;  and  ii\  the  case  of  iWe//  v.  Pearce  be- 
fore  Dr.  JSsy,  it  was  lately  determined,  that  oerpetual  cures,  which  had  received 
\  i6m*«  bounty  by  the  statute,  became  benences  with  cuv*>,  because  instituiidn, 
&C,  was  then  necessary,  but  before  that  it  was  never  held  so.  But  another  an- 
swer to  this  objection  is,^  that  the  not  subscribing  is  not  the  plaintiff's  ^ault ;  he 
tendered  lumself  to  the  bishop  who  refused  ;  therefore  his  not  doing  it  was  owing 
tothe  act  of  the  bishop.  There  is  no  occasion  here  tor  a  tnandamut  to  put  the 
plamtlff  in  possession,  because  he  is  sd  already,  and  if  so  may  maintain  this  action. 

LardMoMfield*  The  plaintiff  cannot  maintan  an  action  fur  the  profits  till  be 
is  in  possession.  In  curacies,  the  party  is  not  in  possession  till  license.  Ws 
most  take  this  to  be  a  curacy.    Besides,  it  is  a  parish. 

hnpey*  A  license  is  required  by  canon,  and  thai  is  recognized  by  stat.  12 
jtei.  e.  12. 

Lord  Mam^d,  In  this  case,  which  is  a  perpetual  curacy,  there  must  be  an 
admission,  if  a  quare  hnfiedit  lies,  which  I  take  it  for  granted  it  does  for  a  free 
curacy,  that  is  the  proper  remedy  :  But  if  not,  a  maruUntut  lies.  If  a  quaie  im^ 
pedit  does  lie,  a  mmidamui  does  not. 

Impey.  There  is  a  case  in  Sira^  1082,  that  a  mandamut  lies,  though  a  quare 
imped  it  does 

Lord' Mtntfield,  Mr.  y,  Dermiton  always  thought  that  case  wrtng :  for  no 
case  is  proper  for  a  tnixndamutf  but  where  there  is  no  other  specific  remedy. 

/m^.  There  is  iikecrise  a  remedy  in  the  ecclesiastical  court,  by  what  they 
call  a  duplex  quereia, 

Lerd  ManafieM,  I  take  it,  that  a  license  is  absolutely  necessary  in  the  case  of 
a  peri)etual  cure. 

Impey,  After  arguing  very  fully  to  the  other  points.  As  to  the  license,  the 
48(h  canoti,  {Bwn^t  ecclesiastical  law)  requires  it,  and  this  is  recognized  by  12 
Amu  9t,  2*  c.  12.  and  alt  the  law  books  sav,  the  examination  of  the  ability  of  .cu- 
raies  to  serve  cures  is  in  the  ecclesiastical  jiid^,  and  if  he  have  power  to  examme 
he  may  reject.  2  tn»t.  631.  It  is  said,  this  is  not  a  benefice  with  cure,  but  in 
Bum  and  Gihion't  Codex,  it  is  laid  down,  that  perpetual  cures  in  general  are  be- 
nefices with  cine.  In  Bum,  tit.  Dean  and  Chapter,  there  is  a  case  where  a  man" 
domue  was  granted  to  admit.  But  then  the  bishop  under  this  nomination  was  not 
compellable  to  do  any  of  the  acts  lequiied,  because  the  plaintiff  did  not  bring  a 
proper  nommation.  A  nomination  to  a  perpetual  cure  is  only  a  request  to  tiie 
bishop  to  admit. 

Gfymh  Serjeant  in  reply. 

JLordMm^ld,  Cb.  J.  I  think  this  adv6wson  of  the  same  nature  as  advow- 
lou  of  other  livings.    The  principal  point  is  upon  the  fotm.    And  it^eemsim- 
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1 786.     donatire  to  a  presenUtite  benefice.    2dly,  That,  by  dft  ^ 
^'y***^    fiominations  and  caveats  entered,  the  church  was  become  lid* 
the  King  gious.     As  CO  the  first,  it  is  sworn  that  this  chapel  is  a  dona- 
*^|^*^    tivc^  which  has  always  been  nominated  to  by  ct  rtain  feoffeei| 
dTCKfts^^"^  that  the  curate  in  pursuance  of  such  nomination  has  al- 
. .  TzR.      ways  been  admitted  without  institution  or  induction,  which  in 
the  case  of  a  donative  is  not  necessary,  Cro.  Jac.  63.  It  clear- 
ly was  not  the  intention  of  the  Legislature  to  chapge  au|;ment- 
'     ed  donatives  into  presentative  livings  ;  if  it  had,  it  might  eaaL* 
ly  have  been  expressed.     On  the  contrary,  the  act  has  left 
them  exactly  as  they  were  before  augmentation,  only  subject  to 
lapse  and  the  bishop's  visitation.     Before  the  statute  1  6*  I. 
.   Uiere  could  have  been  no  lapse  at  all  of  a  donative  ;  and  that 
statute  only  gives  it  conditionally,  in  case  there  is  no  notnina* 
tion  within  six  months.     Now  the  party  making  this  ^plica- 
tion has  sworn  that  he  was  so  nominated  within  six  mond» 
^er  the  death  of  the  last  incumbent ;  so  that  there  cannot  now 
be  any  lapse.     Besides,  supposing  there  had  been  no  nomina- 
tion by  the  feoffees  within  the  six  months,  if  there  had  been  oae 
at  any  tin^e  before  this  rule  was  obtained,  it  would  have  been 
sufficient  to  entitle  the  party  to  succeed  in  this  applicatioo; 
for  it  is  expressly  provided  by  the  7th  section,  that  if  the  per- 
^n  entitled  to  nominate  suffer  a  lapse,  but  nominate  bewre 
advantage  is  taken  thereof,  such  a  nomination  will  be  good. 
Secondly,  as  to  the  claim  by  the  vicar;  there  is  no  fpunda* 
fion  %vhatever  for  it.     For  supposing  the  right  of  thefcoB(M» 
doubtful,  at  any  rate  the  common  law  right  would  be  M'  Ae 
rector  and  not  in  the  vicar.    But  a  presumption  may  aHse 
from  Jong  usage  against  the  clergy  as  well  aa  againct  the 
crown.     And  here  the  feofiees  are  stated  to  have  been  in  tfie 
exercise  of  this  right  for  many  ages  past ;  therefore  the  coiitt 
will  presume  it  to  have  had  a  legal  commencement. 

In  the  case  of  The  King  agaiast  the  bishop  of  L6ndon  faj^ 
the  objection  was  that  there  was  no  salary.     And  the  Coon 

possible  to  maintain  tHis  aftion  against  the  defendant,  who  is  oomplelelx  m  pas- 
^ession.  A  license  is  never  necessary,  if  this  acnon  can  be  maintained  ;  Jnd  y«« 
may  as  well  bring  an  action  fpr  money  had  and  received*  where  a  mm  ia  qmjb 
ponession,  instead  of  an  ejectment.  Here  this  most  be  taken  to  be  a  ant  of  sq«|^ 
for  it  is  stated  to  be  a  parish  i  and  in  that  case,  it  is  expressly  required  that  tfaflR 
shookl  be  a  subscription. 

Aitan.  Justice.  This  must  be  taken  to  be  a  benefice  with  cme,  and  th«n  it  as 
within  the  act  of  parliament,  which  says^  that  no  person  shall  be  admitted  tiU 
-he  has  fi^t  subscribed  the  articles  <  and  there  is  a  distinction  between  subaibibii^ 
and  reading  the  articles. 

WiUct^  J.  and  Aibburtt   }.  ad  tJem.  Judgment  for  the  de£mdaiit 
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iaid,  tM  had  there  beei^  a  fixed  salary  that  mowld  hav«  iiccii     1786. 
evidence  of  a  custom,  and  then  the  rector  could  not  have  with-    ^mmm^m,^ 
held  his  pulpit.    Here  there  is  a  custom  expressly  swonttoThe  Kin« 
for  the  feoffees  to  nomitiate.     Besides  the  entry  of  the  caveat  ^J^^^^ 
is  ino  objectton  to  the  mandamus  going.     It  it  a  proceeding  in  ^xi^tm^ 
the  ecclesiastical  court,     in  Stra*  893, 6.  Fitzg.  i94.  u  return      .«am.  , 
to  s|  mandamus-  that  a^uit  was  pending  in  me  ecdeiiasticcl 
court  was  held  insuficient,  and  a  peremptory  mandmmis  was 
awarded.     The  ease  of  ^the  King  and  the  biahop  of  Cariiak 
{a J  is  precisely  in  point  with  this  case,  except  as  to  t^t  lapse. 
In  the  year  1752  and  1753>,  a  dispute  happened  in  the  cathe- 
dral church  of  Cariiak  about  the  dean's  Aegative  poweir  in  co«w 
femag  benefices.     Mr.  Richardson   was  nominated   by  the 
chapter  to  the  perpetual  curacy  of  St.  Oohbert^s  CarU.iUL  The 
dean  entered  a  caveat^  and  the  bishop  refused  to  adfnn  and  Kr 
cease  hinu     But  the  court  of  B*  R*  granted  a  mantlamwt  to 
the  Bbho{>  to  admit  and  license  the  curate. 

AsHHURST,  J.  ^It  is  not  necesaar}*  far  un  to  de^cido  the 
point,  whether  a  lapse  can  incur  in  this  case  ;  neither  i«  ttiefe 
any  question  whether  this  court  is  bound  in  point  of  luw  to 
grant  a  mandamus :  but  the  •i^ly  question  is,  whetbev  we  will 
ia  our  discretion  grant  it :  and  it  seems  to  me  that  We  are  not 
bound  to  grant  the  writ.  Then  if  we  are  not  bound  t»  do  so, 
what  reasons  have  been  urged  to  induce  us  to  grant  it  i  We 
will  not  unless  we  think  the  bishop  has  acted  wrong. 

Astheve  were  cross  noihinationis,  tke  bishop  was  not  bound 
la  decide  whicii  of  .the  contending  parties  had  the  better  lutle : 
and  if  he  did  not  take  upon  himself  to  decide  that  question,  be 
migbi^q;uaUy  he  bound  to  grant  a  license  to  both ;  in  which 
tame  the  parties  would  be  contesting  for  the  possession  of  the 
^pit.  i^herefore  it  was  more  fit  and  proper  ^t  he  shoi.4d 
withhold  his  license  till  the  right  was  determined.  Now,  in  the 
•eUse  of  the  JQ^v.  the  bishop  of  CarSak^  there  was  no  crois 
4lominatioo:  dnie  dean  only  claimed  a  negative.  There  is  u 
distiadioft  thesefore  between  that  and  the  present  case.  Am\ 
il  is  not  tenceiided  here  hut  diat  either  party  has  another  re- 
medy to  enforce  hit  right.  In  the  case  of  a  donative,  the  party ' 
is  in  full  posaession  immediately  on  the  nomination;  and,  if 
•Hyo^MEr  pciaon  takes  the  rents  and  profits,  he  may  maintain  i, 
an  actioft  tor  osoney  had  and  received.  And  besides,  each  of 
them  haS' a  specific  remedy  by  qnareimf^At ;  and  this  license 
wanid  -not  forward  him,  so  whom  it  is  ^  veq,  in  the  prosecution 
wlwatoktiffUL  Tbcraforew«are'iiot bound ta grant tfaiamamJs- 

Im)  2  MwnCa  JSce.  Lam.  i05. 
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17M.    muh  ^u(  i(  is  A  tnatier  of  discretion ;  and  there  W  no  differ* 
V— ^yF-^   ence  between  this  case  and  that  of  the  King  v.  the  Bishop  of 
The  kiMo  Chester, 

TbTa!^        BuLLER»  J*     The  very  ground  on  which  this  motion  is 
'   «f  Chi^^^^^^^^  ^  ^^^  ^^^  curacy  is  a  donative.     And  it  is  admitted 
TKA.      that  a  quare  impedit  will  lie ;  then  if  it  will,  the  question  b, 
whether  this  court  wiU  interpose  by  granting  a  mandamus, 

Ifi  ancient  cases  the  grounds  on  which  this  court  has  grant* 
ed  or  refused  a  mandamus  are  not  explicitly  stated :  but  dur* 
ing  the  time  Lord  Mansfield  has  presided  here,  he  has  taken 
great  pains  to  state  particularly  the  grounds  on  which  this 
court  will  either  grant  or  refuse  such  writs.  He  has  always 
said,  this  court  will  not  interpose  by  granting  a  mandamus^ 
unless  the  party  making  the  application  has  no  other  specific  k- 
gal  remedy.  It  must  be  a  legal  and  a  specific  remedy.  Some 
cases  Hlive  been  mentioned  at  the  bar,  where  the  court  grant- 
ed a  mdndamus  even  though  the  party  bad  another  special  legal 
remedy,  such,  as  an  assize  for  office.  But  those  offices  have 
generally  been  such  as  are  created  by  letters  patent ;  and  it  is 
peculiarly  the  duty  of  this  court  to  see  that  the  powers  created 
by  the  king's  charters  are  properly  exercised.  Besides  the 
court  have  said,  in  answer  to  those  particular  cases,  that 
though  the  party  had  a  remedy  by  assize,  yet  it  is  now  obso- 
lete, and  therefore  they  have  made  an  exception  in  those  in- 
stances. 

As  to  the  King  v.  the  bishop  of  Carlisle^  it  does  not  apjdy 
to  the  present  case.  For  whatever  might  have  been  the  tact, 
whether  that  living  was  augmented  before  the  application  to 
this  court  or  not,  it  did  not  appear  to  the  court  that  it  had 
been  augmented.  Then  it  must  be  taken  as  a  case  where  there 
wtis  no  augmentation  ;  for  de.  non  apparentibus  &f  de  non  esns* 
tentibus  eadem  est  ratio. 

Then  there  is  no  case  apposite,  but  that  of  the  King  v.  the 
Bishop  of  Chester,  That  is  the  only  one  which  has  aliaefl 
since  the  statute  of  George  the  First :  and  there  the  court  said, 
that,  as  the  party  had  another  specific  legal  remedy,  they  would 
not  grant  a  mandamus.  That  deterniination  is  perfectly  oon* 
sistent  with  the  rule  uniformly  laid  down  of  late  years. 

It  is  true,  as  the  counsel  for  the  rule  have  said,  that  if  die 
bishop  were  compelled  to  grant  his  license,  it  would  enable  tko 
party  licensed  to  maintain  an  action  for  money  had  and  recdv* 
^  ed  to  recover  the  profits  of  the  curacy,  which  he  wouMiiM 
perhaps  otherwise  do  ;  but  even  if  that  were  doubtful,  it  isio 
,  ground  for  the  court  to  grant  a  mandamus^  because  the  party 
MS  another  remedy  by  ^are  impedit. 

Rule  discharged  (a). 
The 
(a)  17^  R.  Y«  The  Mar^  of  Staffmd^  potu  3.  «o/.  646. 
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The  Court  desired  it  to  be  understood  that,  as  two  diffe-     17'86. 
rent  applications  had  been  made  for  a  mandamus  to  a  Bishop    ^^-^ — ' 
whhouc  a  good  foundation,  if  a  similar  one  were  made  in  fu-  TheKixo 
ture  on  the  same  ground,  they  would  discharge  the  rule  with  -Y^'tlllioxt 


BICKERDIKE  and  Another,  Assignees  of  REICHARDa*^^^,^^ 

Bankrupt,  againtst  BOLL  MAN,  js^.  iJlh, 

CASE  for  money  had  and  received  to  and  for  the  use  of  ^.  a  creditor 
the  bankrupt,  before  his  bankruptcy.  2d  count,  On  an^^-^*  ^^  *J* 
account  stated  with  the  bankrupt.  3d,  For  money  had  and  115/" 3*°a/. 
received  to  and  for  the  use  of  the  plaintiffs  as  assignees.  '  4th,  took  his  bill 
An  account  stated  %vith  the  assignees.     Plea  non  assumpait.  f'^r  20/.  on 

This  cause  was  tried  at  the  last  assizes  for  the  county  Pa^a-not^Jen***^ 
tine  of  Lancaster  before  Bulier^  J.  when  the  jury  found  a  ver-nor  afrcr- 
dict  for  the  plaintiff,  subject  to  the  opinion  of  this  Court  on  wards,  any 
the  following  case :  f^^^}*  ^^  ^' 

That  the  act  of  bankruptcy  was  committed  in  the  middle  T^g^^llf"  ^* 
of  August  1784.     That  in  the  month  of  August  17 8Af  the  bank- when  due 
rupt  was  indebted  to  Greatrix  and  Co,  the  petitioning  credi-  was  disho- 
tors,  in    115/.  3*.  8^.     That  on  the  15th  of  September  1 784  JJ^^^'^.*^** 
Ae  bankrupt  drew  a  bill  for  20/.  on  the  defendant  («),  **  who  thereof  wis 
♦*  then  until  the  time  of  the  bankruptcy,  and  of  the  bill  be-  given  by  A. 
**  coming  due,  was  a  creditor  of  the  bankrupt,"  payable  to  ^^^'  •  *^»'* 
Greatrix  and  Co.  two  months  after  date,  and  paid  the  same^^  thtTiu"^ 
to  them  on  account  of  their  said  debt;  which  bill  was  pre- was  notdls. 
•ented  for  payment  on  the  18th  of  November  following,  and  charged ;  but 
dishonored.     That  no  notice  of  the  non-payment  of  the  bill  ^^  '"*>^  '"® 
was  ever  given  by  Greatrix  and  Co.  to  the  bankrupt,  or  left  mission^of 
«t  his  house.    That  Greatrix  and  Co.  received  the  bill  at  bankrupt 
Manchester  on  the  24th  of  November^  between  the  hours  of  1 1  ^g*inst  B, 
and  12  at' noon;  but  the  post  goes  from  London  to  Manches^^^^^^^^^^ 
ier  in  three  days.     The  bankrupt  then  resided  at  Manches^  it, 
Ur  ;  but  in  general  secreted  himself,  and  particularly  on  mar- 
ket days,  after  the  20th  of  ifovember^  on  which  day  a  com- 
misaion  of  bankrupt  issued  against  him,  and  he  was  declared 
a  bankrupt  at  Manchester  under  that  commission  in  the  af- 
ternoon of  the  24th  of  November^  but  at  what  hour  did  not 
Appear ;  and  that  commission  has  since  been  superseded.  Af. 

Vol.  I.  G  g  g  terwards 

(a)  The  words  between  the  inverted  commas  were  added  by  the  court*  on  tb« 
aigumeat  with  the  consent  of  both  panie». 
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tTB6»     terwards  another  commission  was  issued  on  the  petition  of 
^^-— y— ^    Greatrix  and  Co, 

BicKBR.        The  question  for  the  opinion  of  the  Court  is,  whether  the 
»»>^*      debt,  proved  io  be  due  to  them  under  the  circumstances  above 
BoTlman.  mentioned,  is  sufficient  to  support  that  commission  ? 

Chamhre  for  the  plaintiflfs,  (after  observing  that  the  objec 
tion  which  had  been  raised  to  the  petitioning  creditor's  debt, 
was, that  the  bankrupt  was  to  be  considered  as  discharged  from 
the  bill  for  20/.  which  he  had  drawn  in  favour  of  the  petition- 
ing  creditor,  no  notice  having  been  given  to  the  bankrupt  of 
the  bill's  having  been  dishonored,)  made  three  questions : 

Ist,  That  no  notice  was  necessary  to  be  given  to  the  bank- 
rupt in  this  case.  2dly,  That  even  if  notice  were  necessary, 
it  had  virtually  been  given.  3dly,  That  it  was  not  competent 
to  the  defendant  in  this  action  to  make  the  objection. 

As  to  the  first,  notice  must  in  general  be  given  :  but  most 
of  the  cases  have  arisen  where  the  holder  has  given  indulgence 
to  the  acceptor,  by  which  he  is  considered  as  having  made  his 
election,  to  look  to  the  acceptor  only  for  payment.  The  rea- 
son on  which  the  rule,  requiring  notice  to  be  given  to  the 
drawer,  is  founded,  is  on  a  supposition  that  he  may  have  ef- 
fects in  the  hands  of  the  drawee,  and  that  he  ought  to  have 
an  opportunity  of  recovering  satisfaction  from  him.     And  a 

E resumption  arises,  that  the  drawer  will  suffer  from  the  pro- 
able  insolvency  of  the  drawee,  in  consequence  of  the  holder's 
neglecting  to  give  notice.  But  in  this  case  that  presumption 
IS  repelled  by  stating  that  the  bankrupt  was  a  debtor  to  the 
drawee  ;  therefore  the  rule  does  not  apply.  Bv  an  ordinance 
of  France  (a),  the  drawer,  in  order  to  discharge  himself  from 
the  payment  of  a  bill  on  account  of  his  not  having  had  notice 
of  the  non-acceptance  by  the  drawee,  must  shew  that  he  had 
effects  in  the  other's  hands  at  the  time  of  drawing.  The 
rule  requiring  notice  to  be  given  to  the  drawer  was  introduc- 
ed for  his  protection,  and  therefore  ought  not  to  be  abused  so 
far  as  to  enable  him  to  do  injustice. 

Secondly,  As  this  case  does  not  fall  within  the  reason  on 
which  the  rule  of  law  is  founded,  the  bankrupt,  not  having 
^  had  effects  in  the  hands  of  the  drawee  at  the  time  that  the  biu 
was  drawn,  must  be  considered  as  having  had  virtual  notice 
that  the  bill  was  mot  honored.  Supposing  however  that  the 
rule  of  law  would  be  inflexible  in  an  action  on  the  bill  itself, 
yet  the  question  here  is  not  altogether  whether  the  drawer  can 

be 

(a)  Poit/ctbw,  tit.  Bills  of  Exchange,  16  and  17  art. 
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be  resorted  to  on  the  bill,  but  whether  the  circumstances  here     17S6* 
stated  extinguish  the  preceding  debt*     But  it  has  been  re-    w-^y^^ 
peatediy  held  that  the  mere  drawing  of  a  bill  of  exchange    B:ck£r. 
does  not  extinguish  the  preceding  debt.  J^^"^* 

Thirdly,  the  case  of  ^tantock  and  Others  against  Eng'  bow^Tn. 
hnd  (a)  is  decisive.     On  a  question  whether  a  debt  barred  by 
the  statute  of  limitations  was  sufficient  to  found  a  commission 
of  bankrupt  upon.  Lord  Mansfield  said,  '*  The  statute  of  li-  ^ 

"  mitations  does  not  destroy  tne  debt,  it  only  takes  away  the 
"  remedy.  Here  the  debtor  himself  has  not  objected  ;  he  has 
*^  submitted  to  the  commission,  and  been  examined  under  it ; 
**  therefore  the  objection  does  not  now  lie  in  the  mouth  of  a 
**  third  person  ;"  and  he  said  that  Swain  and  WalUnger  (b)  was 
in  point.  In  this  case  the  notice  to  be  given  was  for  the  be- 
nefit of  the  bankrupt,  and  the  slightest  acknowledgment  would 
be  considered  as  a  waver  of  it. 

BvLLER,  J.  The  bankrupt  himself  could  not  wave  it  af- 
ter the  bankruptcy. 

Chambre.  But  the  assignees  may  wave  it  for  the  purpose 
of  supporting  the  commission. 

Law^  contra.  The  debt  of  the  petitioning  creditor  being 
reduced .  under  100/.  by  the  bankrupt's  drawing  the  bill  in 
question,  is  as  much  discharged  by  the  laches  of  the  holder  in 
not  giving  notice  of  the  non-acceptance  of  the  drawee,  as  by 
actual  payment.  And  as  to  the  assignees  waiving  this  ob- 
jection, it  is  no  answer  in  the  present  action.  For  in  all 
cases  where  actions  are  brought  by  the  assignees  of  a  bank- 
rupt, they  must  make  out  a  clear  title,  which  they  cannot  do 
without  proving  a  legal  debt  of  the  petitioning  creditor  ;  and 
they  cannot  by  their  own  act  make  that  a  good  debt  which 
would  not  be  so  otherwise. 

A»  to  notice  not  having  been  necessary  because  the  drawer 
had  no  effects  in  the  drawee's  hands,  that  goes  to  measuring 
the  inconvenience  which  would  result  in  every  particular  case 
from  not  giving  notice.  But  the  Court  have  always  said  that^ 
whether  any  actual  change  of  circumst  tnce  has  or  has  not 
taken  place,  or  whether  the  drawer  may  or  may  not  have  suf- 
fered from  the  negligence  of  the  holder  in  not  having  given 
notice  in  due  time,  it  is  a  strict  rule  of  law  introduced  for 
the  sake  of  certainty,  and  that  the  drawer  may  have  an  op- 
portunity of  resorting  to  the  drawee.  In  the  case  of  Peach 
zti^  Burgess  (r),  where  a  question  arose  upon  the  necessity  of 
notice  being  given  to  the  drawer,  it  was  contended  that  no 

change 

(fl)  5  Bvrr  2628.  2  Black.  Rep.  702.  8.  C.  {b)  2  Stra.  746,  (e)  Sittings 
at  GuUdbalt,  cor.  Lord  MamJUid, 
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1786.     change  of  circumstances  had  taken  place,  or  probable  incon- 

^— -y^   venience  had  ensued,  from  want  of  notice  ;  hut  Lord  Mans^ 

Bkkeu-  Jit  Id  said,  it  was  a  strict  rule  of  law  that  notice  should  be 

uiK»      given,  and  it  must  be  adhered  to  in  every  case.     1  his  case 

BouTmah.  ^^^®  "^^  come  within  the  rules  laid  down  in  the  cases  of  7Vn- 

dal  and  Brown  {a\  or  Medcalf  2did  Hall  (^),  as  to  uhat  shall 

be  deemed  sufficient  notice  of  non-payment  or  non-accept* 

ance  ;  because  here  there  was  no  notice  at  all.     It  was  said 

by  Lee^  in  arguing  the  case  of  Russell  and  Langstafff{c\  and 

not  denied  by  the  Court,  that  it  had  been  frequently  ruled  by 

Lord  Mansfield  at  Guildhall^  that  it  is  not  an  excuse  for  not 

demanding  payment  on  a  note  or  bill,  or  for  not  giving  notice 

of  non-payment,  that  the  maker  or  acceptor  has  become  a 

bankrupt,  as  many  ways  may  remain  of  obtaining  payment  hy 

the  assistance  of  friends  or  otherwise. 

The  bilFs  having  been  given  after  the  act  of  bankruptcy 
does  not  vary  the  present  case ;  because  a  debt  may  be  dis* 
charged  in  due  course  of  trade,  either  by  payment  of  the  mor 
ney  after  a  secret  act  of  bankruptcy,  or  by  payment  of  the 
bill,  or  by  dishonoring  it. 

With  regard  to  the  debt's  being  extinguished  by  taking  this 
note  from  the  bankrupt ;  by  3  and  4  Ann.  c.  9.  s.  T.  it  is  en* 
acted,  that  ^^  if  any  person  accept  a  bill  of  exchange  for  2QL 
^^  or  upwards,  in  satisfaction  of  any  former  debt,  the  same 
^  shall  be  accounted  a  full  and  complete  payment  of  such 
**  debt,  if  such  person  accepting  of  any  such  bill  for  his  debt 
**  doth  not  take  his  due  course  to  obtain  payment  thereof,  by 
^^  endeavouring  to  get  the  same  accepted  and  paid,  and  make 
*'  his  protest  as  aforesaid,  either  for  non-acceptance  or  non- 
"  payment  thereof."  Here  there  was  neither  protest  nor  no» 
tice,  and  therefore  the  bill  must  be  considered  as  complete 
payment. 

Chambre^  in  reply,  was  stopped  by  the  Court. 

AsHUURsT,  J.  As  to  the  general  rule  ;  it  has  never  been 
disputed,  that  the  want  of  notice  to  the  drawer  after  the  dis- 
honor of  a  bill  is  tantamount  to  payment  by  him  ;  but  that 
rule  is  not  without  exceptions  ;  and  particularly  in  the  case 
mentioned  by  the  plaintiff's  counsel,  that  notice  is  not  neces- 
sary to  be  given  where  the  drawer  has  no  effects  in  the  hands 
of  the  drawee  {d)  ;  for  it  is  a  fraud  in  itself,  and  if  that  can 
be  proved,  the  notice  may  be  dispensed  with.  In  this  case  it 
appears,  that  at  the  time  of  drawing  the  bill,  the  drawev,  so 

far 

(a)  Ante,  167.        (b)  Tr.  23  (7. 3.  (c)  Dough  497.  (if)  7id,  Gak  v. 

ira/9b,l)oit.Svoi.  239.  ' 
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fftr  from  having  any.  effects  in  the  hands  of  the  drawee,  was     1786. 
actually  indebted  to  him  to  a  large  amount. 

But  even  admitting  this  to  be  a  general  rule  without  any 
exception  ;  it  was  certainly  introduced  for  the  benefit  of  the 
drawer.  Now  every  rule  may  be  waived  by  the  person  for  Bq^^^k 
whose  benefit  it  is  introduced.  Under  the  circumstances  of 
the  present  case  the  drawer  Ihust  be  considered  as  having 
waived  this  benefit,  because  the  commission  is  founded  on 
that  creditor's  debt,  between  whom  and  the  drawer  this  trans, 
action  has  happened ;  and  his  submitting  to  it  is  a  waiver  of 
the  want  of  notice,  and  an  admission  of  the  debt ;  which  ad- 
mission the  assignees  have  subsequently  confirmed  by  bring- 
ing this  action.  Therefore  I  think  that  as  the  bankrupt  him- 
self has  not  chosen  to  take  advantage  of  it  by  moving  to  su- 
persede the  commission,  it  does  not  now  lie  in  the  mouth  of 
a  third  person  to  do  so. 

BuLLER,  J.  The  last  point  may  be  laid  entirely  out  of  the 
case,  because,  unless  the  objection  be  well  founded  in  the 
case  of  the  bankrupt  himself,  it  is  immaterial  to  consider  how 
far  it  was  competent  for  a  third  person  to  take  advantage  of 
it.  The  case  of  ^uantoci  and  England  does  not  apply.  There 
the  question  was,  whether  a  third  person  should  be  permitted 
to  avail  himself  of  the  statute  of  limitations.  There  might 
be  good  reasons  for  disallowing  it  in  that  case,  because  the 
debt  still  remained  in  conscience.  But  here  the  question  is, 
whether  there  was  a  sufitcient  debt  to  support  the  commission 
at  the  time  when  it  issued. 

The  first  point  to  be  considered  is,  whether  under  these  cir- 
cumstances it  was  necessary  to  give  notice  within  as  short  a 
time  as  could  conveniently  be  done,  that  the  bill  was  neither 
accepted  nor  paid.  I  am  of  opinion  that  no  such  notice  was 
necessary.  On  the  second  trial  of  the  cause  of  Tlndal  and 
Brown  before  me  at  Guildhall^  the  jury  told  me  they  found 
their  verdict  for  the  plaintiff  on  the  ground  that  it  had  not 
appeared  from  the  evidence  that  any  injury  had  arisen  to  the 
party  from  want  of  notice.  In  consequence  of  which,  upon 
the  subsequent  trial,  I  told  the  jurj'  that  where  a  bill  was  ac- 
cepted, it  vi2i^  prima  facie  evidence  that  there  were  effects  of 
the  drawer  in  the  hands  of  the  acceptor.  The  mistake  of  the 
jury  on  the  former  occasion  had  arisen  from  their  taking  it  for 
granted  that  the  drawer  had  not  been  injured  by  the  want  of 
notice,  because  he  had  not  proved  it,  wnereas  that  proof  lay 
on  the  plaintiff  to  produce.  And  upon  my  mentioning  this 
matter  to  the  Court,  they  thought  that  if  there  were  no  effects 

in 
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1786.  in  the  hands  of  the  acceptor,  that  would  vary  the  questioa 
^*-v—^  very  much,  as  the  drawer  could  not  be  hurt. 
Bicker-  The  law  requires  notice  to  be  given  for  this  reason,  bc- 
^^^^  cause  it  is  presumed  that  the  bill  is  drawn  on  account  of  the 
BoLLWAw.  drawee's  having  effects  of  the  drawer  in  his  hands ;  and  if 
the  latter  has  notice  that  the  bill  is  not  accepted,  or  not  p^d, 
he  may  withdraw  them  immediately.  Bui  if  he  has  no  effects 
in  the  other's  hands,  then  he  cannot  be  injured  for  want  of  no- 
tice. Soon  after  I  sat  on  this  bench,  I  tried  a  cause  at  Guild* 
hall^  on  a  bill  of  exchange  which  was  either  drawn  or  accepts 
ed  by  a  person  residing  in  Holland^  and  a  full  special  jury, 
under  my  direction,  found  a  verdict  for  the  plaintiff,  notwith- 
standing no  notice  had  been  given  to  the  drawer  of  thf  bilPs 
having  been  dishonored,  because  he  had  no  effects  in  the  hands 
of  the  person  on  whom  the  bill  was  drawn.  That  verdict 
never  was  objected  to :  and  if  it  lie  proved  on  the  part  of  the 
plaintiff,  that  from  the  time  the  bill  was  drawn,  till  the  time 
it  became  due,  the  drawer  never  had  any  effects  of  the  drawee 
in  his  hands,  I  think  notice  to  the  drawer  is  not  necessary ; 
for  he  must  know  whether  he  had  effects  in  the  hands  of  the 
drawee  or  not ;  and  if  he  had  none,  he  had  no  right  to  draw 
upon  him,  and  to  expect  payment  from  him  ;  nor  can  he  be 
injured  by  the  non-payment  of  the  bill,  or  the  want  of  no- 
tice that  it  has  been  dishonored.  On  these  grounds  I  think 
the  petitioning  creditor's  debt  was  sufficient  to  support  the 
commission. 

Besides,  in  the  present  case,  as  the  plaintiff's  counsel  have 
truly  argued,  the  question  is  not,  whether  an  action  could  be 
maintained  on  the  bill  itself,  but  whether  the  want  of  notice 
extinguishes  the  debt.  As  to  which  the  case  is  this.  A,  not 
having  any  effects  in  C's  hands,  draws  a  bill  of  exchange  for 
100/.  on  him,  in  favour  of  j5.*  for  value  received.  Now  if 
C.  iioes  not  accept,  and  B,  does  not  give  notice  to  A.  there 
is  an  end  of  the  bill.  Then  how  docs  the  case  stand  ?  A* 
has  100/.  of  BS  in  his  hands,  without  any  consideration, 
which  therefore  B»  may  undoubtedly  recover  in  an  action  for 
money  had  and  received. 

Per  Curiam. 

Let  the  Postea  be  delivered  to  the  plaintiffs. 
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1786. 

HOLDFAST,  on  the  Demise  of  COWPER,  against      ^.T^lu 
MARTEN  and  Another.  '^'•-  ^*'*- 

THIS  was  an  ejectment  tried  at  the  last  assizes  at  Readings  Where  the 
before  Eyre^  Baron,  when  a  verdict  was  found  for  the  If^^e'^nd 
lessor  of  the  plaintiff,  subject  to  the  opinion  of  the  court  of  <«  bequeath- 
King's  Bench,  on  the  following  case :  ••  ed  to  J, 

Thomas  Spooner^  being  seized  in  fee  of  the  premises  in  c;^ues-||  ^"/^^^  * 
tion,  consisting  of  an  house,  barn,  and  about  59  acres  of  land,«  ^hemt*of 
situate  at  Braywick^  in  the  county  of  Berks^  by  his  will,  bear-  •«  his  effects, 
ing  date  the  17th  oi  August  177 S^  devised  the  same  in  the  words  *'  ft»nitiire, 
following:  "  I  give  and  bequeath  to  Mrs.  Marten^  daughter"  ^^*^^^ 
"of  my  late  uncle.    Dr.  Benjamin^  my  estate  at  5raj/w/ci,.« personal, 
^^  Berks*^^     And  after  giving  several  legacies,  the  will  pro-"  to C"  if. 
ceeded  thus:  **  After  these  legacies  I  give  and  bequeath  alP*^*^ *^« «?- 
"  the  rest  of  my  effects,  furniture,  estates  real  and  personal,  ^  ^j^J  "* 
*'  or  all  the  rest  that  I  may  have  and  leave  at  the  time  of  mv  word  •«  ei-' 
"blessed  departure,  to  my  nephew,  Mr.   Joseph  Cowper.^^  ^^^^**  of  it- 
The  same  Mr.  Joseph  Cowper  is  appointed  one  of  the  execu-^]^,*^*'"^^ 
tors  of  the  will,  and  is  the  lessor  of  the  plaintiff.  wordsof  re- 

The  testator  had  a  small  freehold  estate,  which  is  not  men-  straint  must 
tioned  in  his  will.    He  died  in  November  1780.    On  his  deatb,  ^  ^<\«*  *« 
Mrs.  Ann  Garden  (called  Marten  in  the  will  by  mistake)  en-|^*^*^^; 
tered  on  the  estate  in  question,  and  held  the  same  till  her  tate. 
death,  which  happened  in  1783.    On  the  death  of  Mrs.  Gar* 
den^  Elizabeth  Fletcher  her  heir  at  law  entered  upon  the  pre- 
mises and  held  them  till  her  death,  which  happened  in  the 
same  year  1783.    Elizabeth  Fletcher  died  without  issue.  The 
defendants  are  her  co-heirs  at  law. 

The  question  reserved  for  the  opinion  of  the  Court  is, 
Whether  the  lessor  of  the  plaintiff  is  entitled  to  recover  ? 

Plumer  for  the  lessor  of  the  plaintiff.  If  an  estate  for  life 
•nly  were  given  to  Mrs.  Marten^  the  remainder  was  carried 
over  to  the  lessor  of  the  plaintiff  by  the  general  residuary  de- 
vise ;  for  whatever  was  not  before  disposed  of  by  the  will 
passed  by  that  clause  to  him. 

But  under  the  devise  to  Mrs.  Marten  an  estate  for  life  only 
passed.  As  there  are  no  words  of  limitation  or  perpetuity,  it 
cannot  be  inferred  that  the  testator  meant  to  convey  more  than 

an 

(«)  So  vOl  die  word «« estates."    Vid.  pott.  2  •o^.  656,  ^659.  «.  h. 
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tTB6*     an  estate  for  life  to  her:     The  words  are  **  I  give  to  Mrs. 

^--v^-^    Marten  my  estate  at  Braywick.^^     Now  it  is  a  settled  rule, 
HojupFAST  that  an  estate  given  generally  is  only  an  estate  for  life.    And 

agatmt  ^j^jg  construction  holds  as  well  in  wills  as  in  deeds  :  the  Only 
difference  is  that  in  a  deed  a  certain  form  of  words  must  be 
used  in  order  to  convey  a  fee :  but  in  the  latter  no  particular 
form  of  words  is  necessary  ;  it  being  sufficient  if  the  words 
used  by  the  testator  plainly  indicate  an  intention  to  give  more 
than  an  estate  for  life.  But  in  the  present  case  no  such  inten- 
tion can  be  collected  from  the  words  of  this  devise.  In  Love- 
acre  ex  dent.  Mudge  v.  Blight  and  wife  (a).  Lord  Mansfield 
said,  ^^  If  the  Court  cannot  find  words  in  the  will  sufficient  to 
**  carry  a  fee,  though  they  should  themselves  be  satisfied  be- 
^^  yond  the  possibility  of  a  doubt,  as  to  what  the  intention  of 
*'  the  party  was,  they  must  adhere  to  the  rule  of  law.'*  Then 
the  question  here  is,  are  there  any  words  or  circumstances  in 
this  will  to  vary  the  effect  of  this  devise  to  Mrs.  Marten  ?  It 
is  incumbent  on  the  other  party  to  point  out  that  in  order  to 
enlarge  the  estate.  The  only  words,  from  which  it  can  be 
3upposed  that  the  testator  meant  to  devise  more  than  an  estate 
for  life,  are  those  which  he  has  used  in  speaking  of  the  thing 
given,  namely,  my  estate  at  Braywick.^^  But  the  word  es- 
**  tate,"  there  being  words  of  locality  annexed  to  it,  is  a  des- 
cription of  the  thing  only,  and  not  of  the  interest  in  the  es- 
tate. The  word  "  estate"  being  an  equivocal  expression, 
may  either  mean  the  thing  itself,  or  the  interest  of  the  party  in 
it,  or  both.  Now  here  is  nothing  to  shew  that,  in  this  parti- 
cular case,  it  means  the  interest ;  for,  first,  there  are  words  of 
locality  annexed  to  it :  in  common  acceptation  the  word  means 
the  land  itself;  it  is  only  in  technical  language  thsit  it  means 
the  interest.  In  the  next  place  as  to  the  general  context  of  the 
will,  there  are  no  circumstances  here  explanatory  of  the  tes. 
tator's  intention  to  give  Mrs.  Marten  more  than  an  estate  for 
life  ;  for  he  was  then  giving  an  estate  to  a  married  woman. 
And  the  principal  object  of  his  bounty  was  his  nephew,  to 
whom  he  gave  the  bulk  of  his  property*  Nor  lastly  is  it  ne- 
cessary, in  order  to  dispose  of  all  the  testator's  property  under 
the  will,  that  this  should  be  construed  to  be  a  devise  of  the 
fee ;  for  the  residuary  clause  will  carry  it  over.  There  is  nei- 
ther an  introductory  clause,  nor  any  general  clause  in  the  body 
of  the  will,  indicating  the  testator's  intention  to  dispose  of  all 
his  property,  which,  when  coupled  with  the  devise  to  Mrs. 
Marten^  can  convert  this  into  an  estate  in  fee. 

In 


(a)  Qmp.  355. 
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In  Chester  v,  Pain^r  {a%  and  frogmorton  dem.  Wrigkfi  v.     If 86. 
Wright  and  Another  {b)^   the  word  **  estate*'  was  construed   i--^y^— ' 
to  mean  the  things  and  not  the  interest^  even  though  in  both  H  jldv ast 
those  cases  the  word  **  all**  was  prefixed.     In  Hogan  v.  Jack-^  j^^*"*^ 
«af»/c),  Lord  Mamfield^  after  taking  the  distinction  between        ^'^^^ 
the  Ani^and  the  quantity  of  interest  in  the  land,  said,  *^  if  there 
^*  are  no  words  of  limitation  added,  it  only  passes  an  estate 
•«^  for  life.'*     And  afterwards  In  the  same  case  he  said,  **  it  is 
*^  now  clearly  settled  that  the  words  *  all  his  estate'  will  pass 
*^  every  thing  a  man  has  :  but  if  the  word   ^  all'  he  coupled 
*•  with  the  word   *  personal'  or  a  toctti  description^  there,   the 
*^  gift  will  pass  onlv  personalt}',  or  the  specific  estate  particu* 
**  larly  described.'^ 

He  admitted  that  there  were  many  cases  where  the  word 
^  estate"  has  been  held  to  pass  a  fee  ;  but  it  was  in  one  of 
other  of  these  instances  :  1st,  Where  there  was  an  introducto. 
ry  clause  indicating  an  intention  in  the  testator  to  dispose  oiaU 
his  estate^  which  bore  on  the  particular  clause  in  which  the  spe* 
cific  devise  was  contained ;  as  where  the  testator  said,  ^^  I  mean 
to  dispose  of  all  ray  estate  :  but  even  there  the  word  **  all", 
is  the  operative  word,  and  not  the  word  **  estiue".  For  **  all'* 
when  coupled  with  other  words  than  "estate"  has  been  held 
to  pass  a  fee  :  as  **  all  I  am  worth"  in  Huxtep  v.  Brooman  [d). 
2dly,  Where  the  testator  has  directed  something  to  be  done, 
which  required  more  than  an  estate  for  life  to  carry  the  testa- 
tor's intention  into  execution,  as  to  pay  debts,  legacies,  i^c. 

But  none  of  those  cases  are  applicable  to  the  present,  because 
here  is  no  general  introductory  clause,  or  any  thing  to  be  done 
by  the  devisee  which  renders  it  necessary  to  enlarge  the  es- 
late  for  life.  Therefore  as  the  word  **  estate"  in  this  devise 
is  descriptive  of  the  locality^  and  not  of  the  quanttim  of  inter* 
est;  as  the  word  "  all"  is  not  added  ;  and  as  the  context  will 
not  warrant  a  greater  esute  than  for  life  ;  the  Court  will  not 
construe  this  into  a  devise  of  the  fee. 

AMot^  for  the  defendant,  was  stopped  by  the  Court. 

AsuHirasT,  J.  There  can  be  no  doubt  of  the  testator's  in- 
tention in  this  case:  if  the  intermediate  words  between  the 
two  devises  be  omitted,  the  will  runs  thu5( ;  "  I  give  and  be* 
*♦  queath  to  Mrs.  Marten  my  estate  at  Braywick^  and  the  rest 
•*  I  give  to  my  nephew." 

Vol.  I.  H  h  !i  Bulur^ 

(«)  3  P,  Wmt.  ^.  %  Mq.  Cm.  Jkr.  SlS.  (i)  3  WiU.  4U. 

(f)  G09f,  90d  (U)  Bn^nU  Oa.  Cm.  4^. 
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if  86*         BuLLEE,  J*    The  word  Mate  is  the  most  general  word  that 

^>-»y"-^   ^^^  ^^  used.     For  so  far  from  its  being  necessary  to  add 

Ho  L  or  AST  words  of  inheritance  in  order  to  make  it  pass  a  fee,  words  of 

jy«jw*     restraint  must  be  added  in  order  to  carry  a  less  estate  :  for  it 

*  is  genus  generalissimum.     If  the  word  **  estate''  in  the  residu« 

ary  clause  carries  a  fee  to  the  nephew,  it  must  also  have  the 

same  effect  in  the  first  devise.     The  intention  of  the  devisor 

is  clear :  he  meant  to  give  his  whole  estate  in  Broyxvick  to  Mrs. 

JUarten^  and   the  rest  to  his  nephew  Cowfier,     The  word 

**  estate''  was  much  commented  upon  by  Hoity  Ch.  J.  in  the 

countess  of  Bridgewater^s  case  {a\ 

The  case  of  Chester  v.  Pttinter  is  likewise  an  authority  for 
this  determination.  There  it  appeared  that  the  testator  knew 
how  to  give  an  estate  in  fee,  for  he  gave  an  estate  to  his  son 
and  his  heirs  :  but  where  he  wished  to  give  only  an  estate  for 
life,  he  omitted  the  word  **  heirs."  Now  apply  that  to  the 
present  case  :  in  another  part  of  this  will  (which  does  not 
form  a  part  of  this  case)  the  testator  gave  an  estate  ybr  life  \n 
express  words  ;  which  shews  that  if  he  had  intended  to  have 
given  only  an  estate  for  life  to  Mrs.  Marterty  he  would  have 
added  the  same  words  in  the  devise  to  her. 

Fer  Cur^        Let  the  Postea  be  delivered  to  the  Dcfendas^ 

C«)  6  Mod,  106.  Sa/k.  236. 

5jl!uib.  PROSE R  against  HYDE. 

Anappeal     ^^  ASE  against  the  defendant  as  justice  of  the  peace,  (be- 

coniSction     ^-^   ^^^^  whom  the  plaintiff  had  been  convicted  on  24  Geo.  3, 

on  the  24     c.  31.)  for  refusing  to  take  good  and sujfficient  security  in  order 

Ctfo.3  c.  31.  that  the  plaintiff  might  appeal  to  the  then  next  general  quarter 

Ibr  not  enter-  sessions  of  the  peace  against  the  said  conviction.     The  second 

%M.  mSt^  count  was  for  not  returning  the  said  conviction  to  the  next  ge- 

tothequar-  neral  quarter  sessions  /"after  notice,)    by  means  whereof  the 

ter  sesftioni  plaintiff  was  prevented  from  prosecuting  his  said  appeal  before 

thecoiiJicfi.  the  justices  of  the  peace  at  the  then  next  general  quarter  scs- 

on,  and  not    sions,  who  refused  to  receive  and  hear  the  said  appeal  for 

turtle  EX- want  of  the  said  conviction  being  returned. 

BOUT  ION.         j^Yie  defendant  pleaded  the  general  issue.  • 

A    action  r  o  ^ 

dn  the  case  ^  «** 

cannot  be 

maintiined  against  a  joitice  of  the  peace  for  refusing  to  take  bait  in  order  that  the  part/  maj 
appeal  to  any  other  sessions  than  those  next  after  the  eonniction  ;  nor  for  not  returning^  the  eom^ 
Action  to  anj  other  sessaona. 
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This  cause  was  tried  at  the  sittings  at  WeMtminater  after  last     1786. 
Trinity  Term  before  BuUer^  J.  when  the  jury  found  a  verdict 
for  die  plaintiff,  damages  \0OL  cos  to  40«.  sul>]ect  to  the  opi- 
nion of  this  Court  on  the  following  case  ;  which  stated. 

That  the  plaintiff,  on  the  2Jd  June  1785,  was  convicted  be- 
fore the  defendant  for  keeping  a  horse  without  paying  the  du- 
ty, the  plaintiff  being  present  at  the  time  of  such  conviction. 

That  on  23d  July  following,  the  constai)le  took  possession 
of  the  plaintiff's  goods  and  sold  them.  That  no  warrant  was 
produced  on  the  trial  of  this  cause^  but  that  on  the  25th  of 
July  the  defendant  said  that  the  constable  was  in  possession 
under  his  warrant. 

That  the  quarter  sessions  next  after  the  conviction  was  hoU 
den  on  the  27th  of  June.  And  that  on  the  25th  of  July  the 
plaintiff  offered   two  sufficient  sureties  to  the   defendant  for 

Erosecuting  an  appeal  against  the  said  conviction,  and  gave 
im  notice  of  his  intention  to  appeal :  but  the  defendant  re- 
fused to  take  any  bad. 

That  the  next  quarter  sessions  after  the  23d  of  jfuhf  wait 
holden  in  October  1785. 

That  the  following  notice  was  given  by  the  plaintiff  ^s  at- 
torney to  the  defendant  on  the  19th  of  November  1 785  :  "  Take 
notice  that  I  shall  in  one  month  from  the  dace  hereof  com- 
mence an  action  against  you  at  the  suit  of  Thoman  Proser  of 
hx..  for  having  on  the  20th  dav  of  July  last  illegilly  granted  a 
warrant  against  the  said  Thomas  Proser^  addressed  to  all  con- 
stables and  others  his  majesty's  officers  of  the  peace  in  and  for 
the  said  county,  especially  to  WiUiam  Braois  constable,  where- 
by they  were  commanded  to  levy  the  sum  of  20/.  and  l/.  18«. 
costs  of  suit  by  distress  on  the  goods  of  the  said  Thomas  PrO" 
trr,  and  that  they  should  cause  sale  to  be  made  thereof  in 
case  they  should  not  be  redeemed  within  six  days  after  the 
same  should  be  taken  by  them,  for  having  on  29th  of  May 
1785,  (he  the  said  Thomas  Prwirr  so  living  in  Tottenham  Court 
Roady  and  being  within  the  weekly  bills  of  mortality,)  kept 
and  used  one  gelding  for  the  purpose  of  drawing  a  certain  car- 
riage; and  the  said  Thomas  Proser  did  not  within  ten  days 
after  beginning  to  keep  and  use  the  said  gelding  for  ihat 
purpose  aforesaid  give  notice  in  writing  at  the  office  in  London 
for  stamping  and  making  vellum,  parchment,  and  paper,  of  his 
keeping  and  using  the  same,  and  of  the  parish  and  place  where 
he  resided,  and  pav  down  the  duty  of  ten  shillings  imposed 
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ir86»  by  the  statute  for  keeping  and  using  the  said  gelditig,  accord- 
t-^y— -^  ing  to  the  directions  of  ihe  said  statute  ;  and  for  having  cau- 
P  most  A  se<jl  the  goods  of  the  said  Thomas  Proser  to  be  sold  by  auction, 
within  less  time  than  allowed  after  the  same  were  taken  by  as 
inventory  contrary  to  the  directions  of  the  said  statute  ;  and 
also  for  having,  previous  to  the  said  goods  being  sold,  refused 
to  accept  security  or  securities  for  the  said  Thomas  Proser*s 
prosecuting  his  appeal  on  your  conviction,  at  the  last  general 
quarter  sessions  of  the  peace  held  for  the  county  of  AliddUsex  / 
and  also  for  not  returning  and  delivering  the  order  and  conrie- 
tion  thereon  into  the  court  of  general  quarter  sessions  of  the 
peace,  held  at  the  sessions  house  on  Clerkenwell'GreeH^  in  and 
for  the  said  county  of  Middlesex  on  Monday  the  17tb  day  of 
October  last,  as  required  by  the  act  of  parliament  in  that  case 
made  and  provided,  whereby  the  said  Thomas  Proser  was 
prevented  from  prosecuting  his  said  appeal. 

That  no  conviction  was  returned  by  the  said  defendant  to 
cither  of  the  said  sessions.  And  parol  evidence  of  what  pas* 
aed  before  the  justice  at  the  time  of  the  conviction  was  reject- 
ed upon  the  trial  of  the  cause. 

The  question  for  the  opinion  of  the  Court  is,  Whetlier  the 
plaintiflF  is  entitled  to  recover  in  this  action  i 

Wood^  for  the  plaintiff.  Ihe  principal  objection  to  this  ac- 
tion is,  that  by  the  statute  24  Geo.  3.  c.  31.  «•  19.  it  is  provid-* 
•d,  that  the  appeal  shall  be  to  the  next  quarter  sessions  :  and 
H  was  contended  at  the  trial,  that  the  plaintiff  ought  to  hare 
appealed  to  the  quarter  sessions  next  after  the  conviction^  which 
were  held  on  the  27th  of  June  ;  and  therefore  as  he  could  iKH 
prosecute  the  appeal  at  the  time  of  making  the  apptication  to 
the  defendant,  this  action  could  not  be  maintained. 

But  the  plaintiff  was  entitled  to  appeal  to  the  quarter  sessi* 
ons  next  alter  the  time  when  he  found  himself  aggrieved:  and 
he  was  not  aggrieved  till  the  execution  u  as  carried  into  effect, 
which  was  not  till  the  23d  of  July  :  and  although  the  plaintiff 
had  notice  of  the  conviction  at  the  time,  yet  he  could  not  be 
said  to  be  aggrieved  thereby  ;  for  the  conviction  might  not 
perhaps  have  been  enforced,  or  might  have  been  afterwards 
quashed. 

By  the  13  &  \4Car.  2.  c.  12.  s.  2.  there  is  a  proviso,  that 
any  person  who  finds  himself  aggrieved  by  the  judgment  of 
twojusticrs^  (relative  to  orders  for  the  removal  of  paupers,) 
may  appeal  to  4he  next  quarter  sessions.  But  the  construction 
of  that  statute  has  always  been,  that  the  appeal  may  be  to  the 
quarter  sessions  next  after  the  person  finds  himself  aggrieved^ 

and 
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imd  not  to  the  sessions  next  after  the  order  of  removaL  Rex  1786. 
V.  Inhabitants  of  Norton  {ti).  The  proviso  in  this  act  is  of  a  ^^-v^-^ 
similar  nature.  In  that  case  the  party  is  not  aggrieved  till  Pkoieb 
the  removal:  in  the  present,  not  till  the  exea^tron.  H\u^' 

The  next  objection  was  to  the  form  of  the  notice  :  but  it  is 
sufficient  if  it  contain  the  substance  of  the  cause  of  action  ; 
which  is  done  by  the  notice  given  to  the  defendant  in  the  pre* 
sent  action. 

Next  as  to  the  rejection  of  the  parol  evidence :  It  was  very 
properly  rejected  ;  for  no  evidence  of  what  passed  at  the  lime 
of  the  conviction  ought  to  have  been  received  at  the  trial,  ex- 
cept such  as  was  stated  on  the  conviction  itself.' 

Sihester^  contra^  was  stopped  by  the  Court. 

AsHHURST,  J*  The  words  of  the  act  are  decisive  ;  for  it 
says  **  If  any  person  shall  find  himself  aggrieved  by  the  jucfg* 
**  meni  of  any  such  justice,  ^&c.  he  may  appeal  to  the  justices 
^  at  the  next  general  quarter  sessions."  Therefore  the  plain- 
tiff should  have  appealed  to  the  sessions  next  after  ihejvdg^ 
ment, 

BuLLBR,  J.  The  cases  relative  to  appeals  against  orders 
of  removal  are  very  distinguishable  from  the  present.  All 
orders  of  removal  are  ex  parte  proceedings  ;  and  the  other 
party  cannot  know  any  thing  of  them  till  the  actual  removal. 
But  this  conviction  is  more  like  a  judgment  of  this  court,  than 
an  order  of  removal.  The  grievance  to  the  party  is  the  junfg* 
ment^  and  not  the  execution.  A  writ  of  error  will  lie  before 
execution  :  and  an  appeal  is  in  the  nature  of  a  writ  of  error : 
it  complains  of  the  judgment. 

If  a  contrar}^  construction  were  to  be  put  up5n  this  statute, 
it  would  be  such  a  snare  to  the  magistrates,  that  they  wouid 
never  be  safe.  For  the  justices  do  not  issue  their  warrants 
of  execution  till  they  know  whether  an  appeal  will  be  brought 
or  not ;  and  they  could  never  know  when  the  party  found  him- 
self aggrieved,  if  he  were  not  to  appeal  at  the  quarter  sessi* 
ens  next  after  the  conviction. 

Let  the  Postea  be  delivered  to  the  defendant* 

fa)  t  Stra.9ah 
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N^uth,  ROGERS  against  REEVES. 

An  agree-  w-r\  HE  declaration  stated  that  before  the  making  of  the  pro- 
tinrto"p«"  •*-  ^^^^  ^^^  undertaking  after  mentioned,  to  wit,  in  Mi* 
in  good  baii  chaclmas  Term  in  the  23d  year,  &c,  one  ^ohn  Torriano  sued 
for  a  person  out  a  /a^/Va^  directed  to  the  then  sheriff  of  Surry .^  commanding 
arrested  on  y^^^  jq  ^^^^  q^^  Richard  Stephens  2LXid  him  safely  keep  so  that 
ccaltt^the  ^^  might  have  his  body  before,  &c,  on  Thursday  next  after 
return  of  the  eight  days  of  4$*^  Hilary  then  next,  to  answer  to  the  said  John 
writ,  or  sur-  Torriano  in  a  plea  of  trespass,  and  also  to  a  bill  of  the  said  y* 
Jl^y  J||*p  Torriano  against  the  said  Richard  Stephens  for  40/.  upon  pro- 
debt  and  mises,  &c.  which  writ  was  indorsed  for  bail  for  35/.  7s.  and 
costs,  made  was  delivered  to  Sir  A.  Pitches  knight  then  sheriff  to  be  exe- 
by  a  third  cuted,  who  made  out  his  warrant  thereon  to  the  plaintiff  as 
STbailiff"  ^**  bailiff ;  by  virtue  whereof  the  plaintiff  being  his  bailiff 
of  the  she-  took  and  arrested  the  said  Richard  Stephens ;  and  the  said 
riff,  in  con- Richard  Stephens  being  in  the  custody  of  the  plaintiff  as  such 
J^*^^°^®*  bailiff,  in  consideration  that  the  said  plaintiff,  at  the  special 
ging  the  instance  and  request  of  the  defendant,  would  permit  the  said 
party  anest-  Richard  Stephens  to  go  at  large  out  of  the  custody  of  the.plain- 
?*»  "  ^^  tiff,  from  the  said  arrest,  the  said  defendant  undertook  and 
JK  6.*c.9.  promised  the  plaintiff  to  put  in  good  bail  for  the  said  Richard 
The  under-  Stephens  in  the  said  suit  on  or  before  the  return  of  the  said 
taking  of  an  wnt,  or  surrender  the  body  of  the  said  Richard  Stephens  to 
*^*^[^^J^  the  plaintiff,  or  in  default  thereof  to  pay  the  debt  and  cosu  in 
anceofa  de.  ^^^  said  suit.  That  the  plaintiff,  confiding  in  the  promise  and 
fendant  it  undertaking  of  the  said  defendant,  suffered  and  permitted  the 
"^^»^**'*»  s^Lid  Richard  Stephens  to  go  at  large  ;  yet  that  the  said  defen- 
becauseTiTis  ^^"^  ^'^  ^^^  P^'  ^"  ^^^  ^^'^  whatsoever  for  the  said  Richard 
gtwtntotht^^^p^f^^  in  the  said  suit  at  or  before  the  return  of  the  said 
plainaffin  writ,  or  at  any  other  time  whatsoever,  or  surrender  the  body 
the  action     of  the  said  Richard  Stephens  to  the  plaintiff,  or  pay  the  debt 

and  not  to  ,  .       ,  •  j       C  u  r         i    i_       r 

the  sheriff.  ^^A  costs  in  the  said  suit  or  any  pan  thereof,  and  that  for  want 
of  bail  being  put  in  to  the  said  suit,  a  writ  of  attachment  issued 
against  the  said  Sir  A.  Pitches^  whereupon  the  plaintiff,  in  or- 
der to  prevent  the  said  Sir  jf.  Pitches  from  being  taken  and  ar- 
rested, and  likewise  to  prevent  himself,  the  plaintiff,  from  be- 
ing sued  at  law  by  the  said  sheriff  of  Surry ^  for  breach  of 
his  duty,  as  such  bailiff,  in  suffering  the  said  Richard  Stephens 
to  go  at  large,  was  obliged  to  pay  and  did  pay  to  the  said  y. 
Torriano  his  debt  due  to  him  from  the  said  Richard  Stephens. 

Second 
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Second  count  for  money  paid,  laid  oat  and   expended*     1^86. 
Third  count  for  money  had  and  received.    Plea  non  assumpsit.   U—^^.--^ 

This  cause  was  tried  before  BuUcr^  J.  at  the  Sittings  after    Roocri 
Trinity  Term,  1785,  when  a  verdict  was  found  for  the  plain-    |/''*'^ 
tiff,  damages  44/.  subject  to  the  opinion  of  the  court  on  the 
following  case  ; 

That  Richard  Stephens  was  arrested  by  the  plaintiff  by  vir- 
tue of  a  latitat^  and  a  warrant  thereon  granted  against  him, 
at  the  suit  of  J.  Torriano^  and  was  discharged  by  the  plain- 
tiff on  the  following  undertaking  of  the  defendant. 

**  In  the  King* 8  Bench.  J,  TorrianOy  gent,  against  Rich* 
•*  ard  Stephens.  Returnable  on  Thursdatf  next,  after  eight 
**  days  of  St.  Hilary.  Damages  40/.  bail  for  35L  7s.  Theak* 
•*  stone  by  Evans^  attorney  ;  I  do  hereby  undertake  to  put  in 
•♦  good  bail  on  or  before  the  return,  or  surrender  the  body  to 
"  Mr.  S.  Rogers^  one  of  the  officers  to  the  sheriff  of  Surry^ 
^  or  on  default  pay  debt  and  costs.  Dated  24th  December^ 
"  1782. 

S.  Reevet:' 

That  the  plaintiff  has  since  been  compelled  to  pay  to  the 
said  y.  Torriano  44/.  for  debt  and  costs,  by  virtue  of  an  at- 
tachment issued  against  the  sheriff. 

The  question  for  the  opinion  of  the  Court  is,  whether  the 
plaintiff  is  entitled  to  recover  in  this  action  on  any  of  the 
counts  in  the  declaration  I 

Shepherd^  for  the  plaintiff,  contended  that  this  undertaking 
Iras  not  void  at  common  law.  And  that  in  order  to  render  it 
illegal,  it  must  come  within  the  statute  23  H.  6.  c.  9. 

All  obligations  and  contracts  with  a  sheriff  are  good,  if  not 
for  a  breach  of  duty,  or  contrary  to  the  statute  of  23  H.  6. 
Many  cases  have  decided  that  undertakings  by  a  party  to  a  she- 
riff, indemnifying  him  for  not  executing  process  as  he  is  com- 
manded, are  valid  in  law.  Burgoyne  v.  Kerry ^  Anders.  267. 
Beawfage^s  case.  10  Co.  101.  Dabridgecourt  v.  Smalbroke^ 
Cro.  Eiiz.  178.  Sir  G.  ReyneU*s  case.  Poph.  165.  Moor. 
542.  Sound.  161.  All  these  prove  that  obligations  of  in- 
demnity at  common  law  were  good,  and  consequently  conti- 
nue so,  unless  precisely  within  the  statute  of  23  H.  6.  A  sim- 
ple contract  is  the  same  under  the  statute  as  a  bond.  Cro, 
EUz.  178.  199.  And  if  this  undertaking  complies  with  the 
substance  of  the  statute,  it  is  the  same  as  if  it  were  the  case  of 
a  bond.  If  not,  it  is  not  within  the  statute  at  all,  and  then 
it  stands  good  at  common  law.    In  Dive  v.  Manningham^ 

Ch. 
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1786.     Ch«  J.  Montague  said  {a)  it  tras  lawful  to  let  the  party  to  bail 

U^y— ^    who  is  in  custody  on  mesne  process  ;  and  the  statute  direct* 

RocERi   ing  the  sheriff  to  let  them  to  bail  was  made  :n  affirmance  of 

j^*"'     the  common  law  :  This  undertaking  on  letting  the  defendant 

**^**'  lo  bail  was  not  therefore  contrary  to  his  duty,  nor  illegal. 

The  general  clause  of  the  statute  does  not  attach  on  any  ob- 
ligation to  which  the  former  one  does  not  extend  ;  and  the 
former  one  speaks  only  of  ohligatiom  bu  prrsons  in  ward.  In 
10  €o.  10().  a.  and  Moor.  542.  it  is  said  ^^  ths  latter  words, 
though  general,  extend  only  to  the  precedent  branch,  namely, 
bonds  taken  of  those  who  are  in  their  ward.^ 

This  undertaking  does  substantially  comply  with  the  sta- 
tute* It  is  not  necessary  that  the  indemnity  should  be  giiFen 
to  the  sheriff  himself  i  for  the  statute  mentions  bailiffs  as  well 
as  sheriffs.  This  therefore  is  warranted  by  the  act.  He  ad* 
mitted  that  many  authorities  had  determined  bonds  to  be  ille- 
gal, because  not  given  to  the  bheriff  by  his  name  of  office,  but 
none  of  them  declared  an  indemnity  to  a  sheriff^ s  offcer  to  be 
illegal.  This  contract  is  not  within  the  mischief  intended  to 
be  remedied  by  the  statute.  The  mischief  was  the  extortion  | 
of  the  sheriff,  who«  under  his  discretionary  power  of  letting  to 
bail,  oppressed  the  defendant.  It  put  a  defendant  in  custody 
under  legal  process  in  the  si  ;ie  situation  with  respect  to  sort • 
ties  given  to  the  sheriff,  unless  in  the  prescribed  form,  with 
persons  who  are  under  duress.  It  therefore  prescribed  the 
form  under  which  he  is  compellable  to  release  him  ;  and,  to 
prevent  any  operation  on  the  fears  of  the  defendant  while  in 
custody,  made  all  engagements  in  any  other  form  void.  But 
the  mischief  does  not  exist  with  respect  to  persons  not  ia 
ward  \  who,  though  they  may  claim  the  right  of  ^ving  secu- 
rity to  the  sheriff  or  bis  officers  in  the  form  prescribed  by  the 
statute,  may  yet  enter  into  any  contract  which  was  legal  be- 
fore the  statute,  and  is  not  prohibited  by  it. 

This  indemnity  is  the  same  as  that  prescribed  by  the  sta. 
tute  ;  for  an  undertaking  that  the  defendant  shajl  appeA*  at  the 
return  of  the  writ,  is  in  effect  an  undertaking  to  put  in  baiL 
Harrison  and  Others  v.  Davies  and  Others.  5  Burr.  2$8$» 
If  it  be  objected  that  the  remaining  part  of  this  indemnity, 
namely,  an  undertaking  to  surrender  the  defendant  or  to  pay 
the  debt  and  cost,  is  not  warranted  by  the  statute,  it  is  sul^ 
cient  in  answer  to  say,  that  it  is  materially  connected  with  ths 
former  part,  and  is  consistent  with  the  purposes  of  the  sti^ 

tute. 

(a)  Ptmud.  G7, 
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tiite.    And  mhmre  bocid^  have  been  set  aside^  because  thef     )  786. 
were  conduioned  for  sooiethiog  wore  thin  the  apt)earaiice  of   ^^^y"-*^ 
tke  defbndaiit  at  the  t^tum  of  the  writ^  it  has  been  because    Rooc«5 
tJmt  either  act  was  dUtitict  from  and  independent  of  the  act  of    ^'^"'^^ 
i|ipearing;    But  this  undertaking  can  be  applied  to  no  other 
purpose  whatsoever ;  and  under  it  no  extortion  can  be  com* 
aiittcd* 

But  supposing  this  undertaking  not  within  the  act,  becaUsie: 
not  given  tc  the  proper  person  and  on  the  strict  condition  pre- 
scril^  by  the  act,  still  it  is  not  given  by  the  person  described 
by  the  act,  and  therefore  not  within  it ;  for  the  statute  dors 
not  extend  to  third  persons.  Most.  542*  SitL  132.  And  this 
kind  of  indemnity  receives  a  sanction  from  the  practice  of  the 
court,  in  the  instance  of  their  compellitig  attomies  to  put  in 
bail,  or  pay  the  debt  according  to  their  engagement.  It  can* 
not  be  contended  that  this  rule  holds  only  with  respect  to  at* 
tomies ;  because  the  court  has  never  considered  such  an  un* 
dertaking  contrary  to  the  statute,  otherwise  they  wouki  not 
have  compelled  attornies  to  carry  into  execution  contracts  ex- 
pressly prohibited  by  act  of  parliament.  As  to  the  circum- 
stance of  their  being  officers  of  the  court ;  that  might  with 
equal  propriety  be  urged  as  a  reason  for  obliging  them  to 
perform  an  usurious  or  any  other  illegal  contract.  The  true 
reason  therefore,  why  the  court  will  enforce  a  performance  of 
such  engagements  by  attomies,  is  because  they  are  made  by 
ihitd  persons. 

Ctftvper  for  the  defendant.  Thta  is  (different  from  the  ca^ 
of  attomies.  The  undertakings  entered  into  by  them,  aiKl 
enforced  by  the  cottrt,  are  not  by  way  of  indemnifying  the 
sbetiff,  but  to  make  satisfaction  to  the  party  suing.  But  in 
the  case  of  a  third  person,  who  is  not  smenabk  to  the  sum- 
mary process  of  the  court,  they  will  not  compel  a  perform* 
aiwce  of  auch  an  undertaking  by  him,  as  they  wotild  if  it  were 

S'vcn  by  an  officer  of  the  court.  He  was  then  stopped  by  the 
jurt, 

AsnHURsT,  J.  The  statute  in  this  case  having  prescribed 
the  form  of  security,  and  having  declared  that  all  others  shall 
be  void,  the  security  must  be  in  that  particular  form  marked 
out  by  the  statute.  The  constant  usage  since  the  passing  of 
the  act  of  the  23  H.  6.  haa  been  to  take  security  by  bond: 
but  this  is  only  a  simfilc  ctmtract^  and  not  of  so  high  a  nature 
as  the  security  which  was  intended  by  the  statute.  That  alone 
is  decisive. 

BuLLxa,  J.  This  undertaking  is  void,  considered  in  eve- 
ry point  of  vi^w.     The  qucs  respecting  executions  of  Jierijar 

Vol,.  I.  Ill  cins^ 
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1786«    ci(is^  or  persons  in  execution  on  captM  ad  satUfaciendum^  do 
V— ^y— ^    not  afiect  this  question  ;  because  the  statute  speaks  only  of 
RooBES    persons  iirrested  on  mesne  process*     The  statute  of  the  23  S, 
againtt     g^  requires  the  bond  to  be  given  to  the  sheriff,  as  suchj  for  the 
appearance  of  the  party  ;  and  for  no  other  purpose*     And  it 
is  admitted,  that  if  there  be  any  oiher  condition  expressed  in 
the  bond,  it  is  void*     This  is  bad  therefore  on  both  groimds ; 
for  first  it  is  not  given  to  the  sheriff  himself,  and  it  is  for 
something  independent  of  the  appearance  of  the  defendant. 
The  statute  does  not  authorise  nheriff'^s  bailiffs  to  take  obli- 
gations for  the  appearance  of  persons  arrested,  as  was  con- 
tended by  the  counsel  for  the  plaintiff:  it  expressly  mentions 
the  bailiff  of  a  franchise^  and  only  means  those  officers  who 
have  the  return  of  process :  for  where  the  process  is  directed 
to  the  bheriff/the  indemnity  musi  be  to  him. 

Then  as  to  undertakings  by  attornies  ;  it  is  true  that  this 
court  will  not  supersede  an  act  of  parliament  by  any  regula- 
tions of  their  own  concerning  the  officers  of  the  court ;  but 
that  is  not  the  case  with  respect  to  the  practice  against  attor- 
•nies*  The  statute  speaks  only  of  obligations  given  to  the  she- 
riff, and  does  not  extend  to  such  as  are  given  to  the  party. 
In  Sid,  132.  and  1  Lev,  98.  the  promise  to  the  bailiff  was  good, 
because  made  on  the  plaintiff's  part.  In  HaU  v.  Carter  [a)  it 
.  is  said,  though  the  sheriff  cannot  take  a  bond  in  any  other 
form  than  that  prescribed  by  the  statute,  yet  the  party  himself 
may*  The  distinciion  therefore  is  between  those  cases  where 
the  undertaking  is  to  the  plaintiff  in  the  cause,  and  those 
where  it  is  made  to  the  sheriff:  if  the  latter,  the  form  of  the 
statute  must  be  strictly  pursued.  When  an  application  is 
made  against  an  attorney  on  his  undertaking,  it  is  by  the  pbdH" 
^  ^{^sigainst  him  to^compel  a  performance  of  a  contract  enter* 
ed  into  to  him  ;  and  on  that  ground  it  is  valid*  And  there- 
fore the  ride  of  the  Court  stands  prefectly  clear  of  the  regula- 
tions of  the  act  of  parliament* 

Let  the  postea  be  delivered  to  the  defendant* 

(a)2Afo</.304. 
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1786. 


The  KING  cMtnst  The  Mayor  and  Aldermen  of  LON-^    ^ 

nriM  Tuesday, 

'J^   £.  TOMLINS  obtained  a  rule  on  a  former  day  calling  A  m«n^m«« 

-*  •  on  the  defendants  to  shew  cause  why  a  writ  of  manda'^<>^^^^^y^ 

mu8  should  not  issue  directed  to  them,  commanding  them  to  ^^en*  f  Xoo- 

admic  ThomaM  Tomlins  to  the  office  of  one  of  the  auditors  of  ^ob,  i©  ad- 

thc  chamberlain's  and  bridgmaster's  accounts  of  the  city  of  mit  a  person 

London.  *^  ^^^  ?®^ 

^hc  aiEdavits,  on  which  the  rule  was  founded,  stated  that  of  ^^^  cham- 

the  office  of  auditor  was  an  ancient  office  ;  and  had  been  ex-  berlain'sand 

ercised  and  enjoyed  by  four  liverymen  of  the  city,  annually  *>«'^<*K'na««M 

elected  and  chosen  by  the  majority  of  the  livery  in  common  ^^"jj^ 

hall  assembled.     That  it  had  been  usual  and  customary  for  the  served  it 

sheriffs  of  the  city  present  at  such  election  to  declare  by  the  three  years 

mouth  of  the  common  serieant  of  the  said  city  the  said  elcc-  »»>cc«8sivelf, 

....         ,  ^  111**         ri     ftnd  been  e- 

tion  to  the  livery  then  present,  as  made  by  the  majority  of  the  y^^^  ^^j„ 

liver}',  and  immediatelx  report  the  same  to  the  Lord  Mayor  the  fourth 
and  Aldermen,  who  being  informed  thereof,  had  been  used  i>y  ^hc  livery, 
and  accustomed  to  declare  again,  by  the  mouth  of  the  recorder  ^^^^" 
of  the  said  city,  to  the  livery  present  at  the  common  hall,  at  custom  of 
the  close  of  such  election,  such  choice  and  election  of  auditors,  the  city  ap- 
That  Thomas  Tomlins  at  M:d8ummfr  1783  had  been  duly  elect- P^*'***^^®  be. 
cd  and  admitted  to,  and  served,  the  office  of-  auditor  for  one \^Xmii'he 
year.     They  then  stated  a  similar  election  and  admission  ^t'dfftedto,or 
Midsummer  1784  and  a  service  of  the  office.     At  Midsummer  fer^t  ^ 
1785  there  was  a  third  election  jof  Thomas  Tomlins  by  the  H- J;^^^-^/^*^ 
very  ;  but  the  recorder  then  declared  that  the  court  of  alder  tnoj^eart 
men  gave  no  opinion  as  to  this  election;  and  he  accordingly tuccr«fr«e/r* 
served  that  third  year.    At  Midsummer  1786  Thomas  fomlinsy 
together  with  three  others,  were  elected  and  chosen  auditors 
for  the  year  ensuing  by  a  majority  of  the  livery,  (ilicre  being 
then  two  other  candidates)  but  the  sheriffs  having  returned  all 
the  six  candidates  to  the  court  of  aldermen,  they  by  the  mouth 
of  the  recorder  then  dixlured  to  the  livery  then  assembled  the 
usage  in  the  election  of  auditors  to  have  been,  that  a  livery 
man  having  served  the  office  of  auditor  for  two  years  succesnive^ 
iy  shoidd  go  out  of  that  office^  and  another  should  be  elected  in  his- 
stead.     Notwithstanding  such  declaration  a  poll  had  been  de- 
manded under  the  slat.  11  Geo.  1.  c.  18.  when  Thomas  Tom* 
litis  abd  three  others  had  a  majority  of  votes.     But  at  the 
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1 786*    close  of  the  poll  the  recorder  again  declared  four  of  the  uther 
^*"v^    candidates  duly  elected. 

Tne  Kino      The  ground  on  whiefi  the  rule  had  been  obtainedt  was  that 
Thf  M*!'or  ^^^  "**8^  w**  rather  an  exemption  in  favor  of  a  person   who 
ana  Aider.  h^U  Served  the  office  two  years,  than  a  JisfuatifiuUwn  ta  fill  it 
men  of    a  third  year. 

Lo«i>ow  The  affidavits  in  answer  to  this  application  stated  the  usage 
in  the  election  of  auditors  to  be,  that  noperson^sAoulitbc  electmt 
to  or  serve  the  eakf  office  for  more  thmn  Pouo  tpeann  ewscesww^  / 
by  reason  of  which  TAomotf  Tomlins  having  served  the  ofico 
two  years  was  ineligible  the  thinl»  They  further  stated  a 
bye4aw  macW  in  common  council  on  the  first  day  of  Augtmi 
1552,  by  which  it  was  ordained  that  the  surveyors  of  the  hmwf^ 
W^wers  (now  called  ale-coonera)  should  be  elected  in  a  par- 
ticular manner,  and  then  in  the  end  oj  the  second  Mfe&r  thesetnm 
fresh  two  commoners  to  be  amov^Jrom  the  said  opcir  as^  o^kn^ 
two  then  to  be  thtretMto  newfy  elected  and  chose^  in  Uke  mwt 
ami  form  an  the  atdditors  of  the  chamber  kun  and  af  the-  bridge  {f 
the  said  city  are  yearly  ekcted  and  chosen. 

The  Recorder^  Mingayy  Sihesier^  Re^  and  Gib6s^*w€vm  to 
have  shewa  caase  :  but  the  Courts  having  heml  the  affidavka 
read  which  were  filed  ia.  ans.wer  to  the  applicaticAi  desired  to 
bear  the  counsel  in  support  of  the  rule* 

Domghs  and  T.  £•  Tomlim  m  support  of  the  ruk.  TW 
objection  which  was  made  at  the  ttaie  of  the  election  to  tba 
ineligibiUty  ol  Tomlin^  was  founded  on  a  supposed  nsi^e  net 
a  custom^  thai  every  livery  asan  who  had  served  the  oAce  of 
auditor  for  two  years  had  gone,  out,  and  another  had  been  dee» 
ted  in  his  steadi  But  the  recorder  did  not  at  that  time  dedare 
tWat  such  liveryman  was  absolutely  ineligible  th«i  diird  yeM. 
This,  supposed  usage  mu9t  have  arisen  from  the  circumataace 
of  there  havin^g  been  no  instance  found,  on  seardung  the  re» 
cord&^of  the  same  ptraon  having  served  this  office  for  mote 
than  two- years  ;  but  that  circumstance  nuiy  easily  be  aocovo^ 
ed  for  in  another  way.  For  considering  that  this  is  a.vew' 
troublesome  office,  and  not  attended  with  any  emolumeiit,  it 
\%  natural  to  suppose,  thai:  the  fact  of  there  having  been  bo 
such  instance  proceeded  from  the  unwillingness  of  the  Hvefy 
to  force  such  an  office  upon  the  same  person  for  a  longer  tioK^ 
That  sort  of  negative  proof  is  never  to  be  relied  on^  fot  it 
may  be  carried  to  the  ivtost  absurd  lengths.  Suppose  no  ia«^ 
stance  could  be  found  of  any  liveryman,  belonging  to  a  pMv 
ticular  company,  or  living  in  any  particular  ward,  having  btco 
elected  to  this  office,  that  would  be  no  proof  of  such  peraoa^s 
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htiog  UHnligiUc  ;  at  Itmt  uy  at  to.  kiduee  the  Court  to  decide     IT$I^k 
\ipon  the  qae»iioii  of  right  >o  this  eummary  method  of  pro«^    ^^o^nV 
c^ediogt  wii^out  putting  it  in  a  more  solemn  mode  of  tn»l.The  l^m^ 
Thi»  is  th«}  only  remedy  the  party  has.  '    ^  ,^^^ 

But  evep  allowing  that  in  fact  there  has  been  no  instance  J^  AkUr*^ 
of  any  person's  having  served  this  office  for  more  than  two     men  of 
ycap^  successively,  that  indeed  may  be  evidence  of  a  custom  of  LiO*»^k*. 
ineligibility,  hut  tike  all  other  evidence  may  be  rebutted:  for 
Msage  is  only  evidenie  of  a  custom  ;  though,  if  uncontradkt* 
od,  it  osay  be  decisive.    It  does  not  appear  luit  that  this  us^sge 
may  ba»v«9  originuited  in  9^  bye^law  ;  and  if  sp,  it  would  not 
bs  good  aa  a  custom,  because  the  oflke  ot  auditor  is  prescript 
tiv^    And  there  is  the  more  resison  for  th(s  supposiciooi.  be* 
caMse  it  is  stated  that  a  aimilar  usage  as  to  the  office  of  bere-* 
bff wer  is  founded  on  a  bye«law. 

Even  if  the  court  shall  be  of  opinion  that  the  usage  is  well 
fc^undedt  yet  the  party  applying  is  emitled  to  this  mandamus^ 
^cause  if  he  were  ineligible  after  hawing  s^Vved  the  office 
two  ye^ra  auccessively^  yet  at  any  rate  there  is  an  interme* 
diateye^r  since  that  time,  and  he  is  now  become  eligible 
agaiik  The  circumstance  of  Us  having  de  fqcto  served  the 
thivd  year  cannot  vary  this  qiKstion  ;.  for  if  lie  were  not  eli* 
g^ble  de  Jure^  the  court  will  not  consider  him  as  having  filled 
the  office  at  all  that  year.  In  the  case  of  the  King  and  God^ 
mn  (a)^  the  Court  would  not  decide  upon  a  sumnuwry  mo- 
tion, whether  a  person  having  been  mayoj^  de  facto  a  second 
yetr,  by  holding  over,  was  thereby  retidf  red  ineligible  the 
tiiird  yenr ;  and  therefore  they  granted  a  rule  for  an  iaferma* 
tion  in  nailure  of  a  fuo  -warrantiOy  in  order  that  the  question 
might  fae  tried. 

Again,  this  question  ought  to  be  sent  to  a  jury,  for  it  is 
not  such  ao  one  as  can  be  decided  by  the  certiitcaie  of  the  re- 
corder; for  he  cannot  certify  in  any  question  in  which  the 
corporation  themselves  are  parties.  Hob^  8^.  recognized  m 
J^nlu  21.  Besides  part  of  the  corporation  dispute  the  exist- 
ence of  such  a  custom. 

AsBuuRST)  J.  It  is  true  that  an  application  for  a  man^ 
d0mm  is  made  to  the  discretion  of  the  Court,  but  that  discre- 
tion must  be  governed  by  certain  principles*  It  is  never 
granted  merely  for  asking:  some  reason  must  be  assigned  for 
it.  Bat  in  the  present  case  no  ground  whatever  has  been  laitl 
befoit  the  Court.  The  party  making  the  application  has 
neither  taken  upon  him  to  impeach  the  custom  set  up  in, op- 
position to  his  claim,  nor  has  he  produced  any  one  instance  of 
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ir86,     any  person  having  been  elected  a  third  year,  after  having  serv- 

^**-v-*^   ed  the  office  for  two  years -Buccessively.     We  would  grant  the 

The  King  mandamus  in  order  that  the  right  might  be  tried,  if  there  were 

,pj^^^^'^^^  any  ground  for  it.     But  here  is  nothing  to  be  tried.     The 

and  Alder-  niaudainus  is  applied  for,  merely  to  sec  whether  there  is  aajr 

men  of     thing  to  be  tried  or  not.  « 

boicDON.        On  the  other  hand  there  is  a  positive  custom  stated,  that  bg 

person  .shall  he  elected  to  or  serve  the  office  of  auditor  for  more 

than  two  yearn  s'ucceaslvely*    And  this  is  further  corroborated 

by  what  is  said  in  the  bye-law  made  in  Edxuard  the  Sixih^s 

time  ;  in  which  it  is  ordered  that  the  bere.brewers  are  to  be 

amoved  at  the  end  of  every  second  year^  in  like  sort  and  form 

as  the  auditors  of  the  chamberlain  and  of  the  bridge  of  the  city. 

That  is  a  decisive  ground  to  shew  that  the  usage  with  re* 

spect  to  the  office  of  auditors  has  subsisted  at  least  as  far  baek 

as  the  time  when  that  bye-law  was  passed. 

BuLLEK,  J.  No  person  is  entitled  to  a  mandamus  merely  on 
asking  for  it.  The  party  making  this  application  cam8  at  first 
upon  very  slight  grounds.  I  rather  thought  that  the  motion 
was  intended  as  an  address  to  the  recorder  to  state  what  the 
custom  was,  and  then  to  argue  on  the  meaning  of  the  words. 
But  even  if  it  had  rested  on  thfe  words  of  the  usage  as  stated 
at  the  time  of  applying  for  the  rule,  I  should  not  have  had 
much  doubt.  However  the  case  is  much  altered.  It  now  ap* 
pears  that  the  parties  were  appri;sed  of  the  ohjection  at  th« 
time  of  the  election.  They  understood  the  recorder  at  th«t 
time  to  have  staled  the  custom  as  it  now  appears  to  be  on  the 
affidavits  produced  on  behalf  of  the  city.  *■  For,  the  first  ciflac^ 
the  recorder  came  upon  the  hustings,  he  told  the  livery  tbst 
the  Court  of  Aldermen  would  give  no  opinion  as  to  the  vaK* 
dity  of  Tomlins^s  election;  but  he  nfterwards  declared  the 
usage  to  be  that  a  liveryman^  xvho  hud  served  the  office  ofaui^ 
tor  for  two  ye^irs  surcessiveUj^  shovldgo  out^  and  another  bettect* 
ed  in  hit  room.  These  words  can  only  b^  understood  ifi  one 
sense.  When  the  counsel  for  the  party  applying  were  apprize 
ed  of  the  grounds  on  which  the  Court  of  Aldermen  had  re* 
jected  Tomlim,  thev  should  have  stated  the  words  of  the  usage^ 
and  argued  upon  them ;  but  they  have  shrunk  from  that :  the 
words  indeed  are  too  strong,  for  they  are  in  the  negative,  that 
a  person  shall  not  .serve  for  more  than  two  years  successiveljr* . 
This  is  not  like  the  case  in  D^rtglas ;  for  th«re  the  facts  were 
clear,  and  the  whole  depended  on  a  question  of  law,  which  nfc. 
verhad  been  determined,  but  which  was  of  general  importance 
to  every  corporation  in  the  kingdom;  and  therefore  the  coart 
would  not  decide  it  in  a  summary  way  on  motion,  without 
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giving  the  parties  an  opportunity  of  putting  the  whole  case  1786. 
upon  record.  But  here  the  prosecutor  has  laid  no  facis  before  ^*-y— ^ 
the  court  on  which  any  question  can  arise.  The  King 

We  cannot  go  upon  the  supposition  that  this  usage  originated  tu^'JJJ**. 
from  a  bye-law  ;  for,  if  it  did,  that  fact  should  have  been  ex-  ^^  Alckr- 
yressly  stated  by  the  prosecutor  as  a  ground  of  objection.  men  of 

Kule  discharged.       Lomdoh. 


BROCK  a^fl/n^^  RICHARDSON,  n^A 

THIS  was  a  suit  in  prohibition;  and  the  question  was  if  ^  modus 
whether  within  the  chapelry  of  W^V/^cw  Gilbert  xh^r^  isbenoiprov- 
a  modus  for  e\^ry  inhabitant  lo  pay  three  hailp<^nce  for  every^^*'*^"^.^?' 
milch  cow  at  the  time  of  calving  in  full  saiislaction  for  ihe  IiiVsult'ln 

tithe  of  calves  ?  '  prohibition. 

At  the  trial  of  this  cause  at  the  last  assizes  at  Durham  be-t>^«emu9t 

fore  Heathy  J.  there  was  no  contrariety  of  evidence  ;  and  the  ^  » ^«"^»ct 
,  .         ^         »    r  ,  ....  ,  ^  .        .        '  , ,  for  tlie  de- 

jury  found  the  modus,  with  this  vanauce,  that  it  was/^aya^/if  fendam.  Bot 
at  Easter y  and  that  it  did  not  extend  to  certain  lands  xoithiii  the  if  any  mo- 
chapelrifj  called  the  Copse  Lands,  consisting  oi  five  farms, ^"'^ 
which  were  exempted  from  the  payment  of  these  and  all  other  ihcueh  di^, 
tithes.    Verdict  for  the  plaintiff,  with  liberty  to  move  to  setferent  from 
it  aside  in  this  court  without  costs.  thut  laid. 

Wood  havine  mov^d  to  set  aside  this  verdict  on  the  ground  *^^'**/^ 
.t-  I  -      ®  1   •       i_  •     •  1        •  ^1  ground  for 

that,  as  this  was  a  claim  by  prescription,  the  jury  ought  tOihecfurtto 

have  found  the  modus  as  laid  in  the  declaration  or  not  at  all ;  refuse  a  coo- 

Chambre  now  shewed  cause.     The  variance  between  the  ^"*^''*"°"* 

modus  laid  and  that  proved  is  no  ground  for  a  new  trial,  or 

to  entitle  the  defendant  to  a  verdict.    An  issue  in  prohibition 

to  try  a  particular  modus  is  extremely  different  from  issues  in 

other  suits ;  for,  whether  one  sort  of  modus  or  another  be 

foimd,  it  is  equally  a  reason  to  warrant  the  prohibition  (a). 

The  very  ground  on  which  a  prohlbiiion  is  prayed  for  is  a 

suggestion  that  the  ecclesiastical  court  is  proceeding  to  try  a 

question  of  which  they  have  no  cognizance.    The  fact  which 

18  tt-ied  in  suits  in  prohibition  is  merely  for  the  information  oF 

the  court.     This  is  in  some  respects  like  an  issue  directed  by 

the  court  of  chancery  to  try  a  particular  custom,  which  is 

merely  for  the  information  of  the  chancellor,  and  which  may 

be  indorsed  specially  on  the  postea,  according  to  the  truth  of 

the  fact.     He  was  then  stopped  by  the  court^  and  * 

BULLER, 
(«)  Dyer  170,  1.    Hob.  192.    1  VenW.  3i2. 
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BulxiR^  J.  nid  it  was  too  clear  for  my  ^tber  «t^oiettt, 
The  authorities  cited  are  direcdy  iti  point  as  far  as  th^  go. 
It  appears  from  them  that  no  consultation  ought  to  be  award- 
ed :  but  it  is  equally  clear  that  the  verdict  must  be  entered  for 
the  defendant. 

In  order  to  crj*  a  particular  modus  one  p^rtr  all^ea,  and  the 
other  denies,  the  existtnce  of  it ;  that  is  the  only  issue  on  the 
record  to  be  tried.  As  the  plaintiff  therefore  has  failed  in 
proving  the  modus  as  allt- ged  in  pleading,  the  verdict  must  be 
entered  specially  for  the  defendant,  who  is  entitled  to  his  costs. 
But  though  the  modus  be  not  found  as  laid,  yet  if  any  modus 
be  found,  that  is  a  sufficient  ground  for  refuhing  a  consultation. 

Per  Curiam.  The  verdict  must  be  entered  specially  for  the 
defendant;   and  no  consultation  will  be  awarded. 


Ifo9. 15th. 
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STOCKS  against  BOOTH. 

CASE  for  disturbing  the  plaintiff  in  his  pew.  The  decla- 
ration stated  that  the  plaintiff  had  a  right  to  this  pew, 
without  laying  it  to  he  appurtenant  to  a  me^fsuage  in  the  parish. 

At  the  trial  of  this  cause  before  Bulier^  J.  at  the  last  Tork 
assizes,  the  plaintiff  did  not  set  up  any  claim  under  a  fiiculty 
from  the  bishop,  or  shew  any  enjoyment  in  respect  of  any 
house,  but  offered  evidence  of  possession  for  abbve  60  years, 
and  would  have  derivtd  a  regular  title  from  one  Chappely  to 
whom  the  minister  and  church- wardens  in  the  year  iri8  gave 
their  consent  in  writing  to  build  the  pew  in  question. 

The  learned  judge,  being  of  opinion  that  this  did  not  en« 
title  the  plaintiff  to  recover,  directed  a  non-suit ;  which 

Bolton^  Serjeant,  moved  on  a  former  day  to  set  aside  on 
three  grounds ;  1st,  That  no  faculty  was  necessary  in  this  case 
to  support  the  plaintiff's  action.  2dly,  That  if  a  faculty  were 
necessary,  it  might  be  presumed  after  such  a  length  of  pos- 
session. Sdly,  This  being  a  possessory  action,  mere  posses- 
sion was  sufficient  to  maintain  it  against  a  wrong  doer. 

Chambre  now  shewed  cause,  and  contended  that  no  title  to 
a  pew  can  be  derived  but  by  prescription,  or  by  a  faculty. 

There  is  no  pretence  for  the  first ;  for  it  was  stated  by  the 
plaintiff's  counsel  at  the  trial  that  the  pew  was  built  in  \7\i. 

Neither  is  any  title  claimed  under  a  faculty.  But,  eiren  If 
there  had  been  one  to  the  person  who  built  the  pew,  this  action 
coidd  not  have  been  maintained,  because  that  person  could  not 

have 
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hiVc  conveyed  his  right  under  tiiat  faculty.     A  faculty  is  only     1 786; 
to  the  first  grantee,  and  cannot  be  transferred  by  him.     A  fa-   ^— ^^^-Z 
culty  to  a  man  and  his  heirs  [a)  is  not  good  in  point  of  law ;    Stocks 
for  a  seat  in  the  church  does  not  belong  to  the  person  but  to  the    &^^ 
house.     This  d6ctrine  is  recognized  in  the  case  of  Langley  v.      ^^^ 
Chute  (i)*     The  parishioners,  who  repair  the  church  and  the 
pews  in  it,  are  entitled  to  seiats  in  the  church ;  the  power  o£ 
the  ordiiiary  is  merely  to  distribute  the  pews  among  these, 
and  does  not  extend  further. 

As  to  the  possession,  on  which  the  plaintiff  relies,  there  can 
be  no  possession  to  support  such  an  action  as  the  present,  but 
as  belonging  to  the  house.     He  was  then  stopped  by  the  court* 

Wood^m  support  of  the  rule,  admitted  that  the  plaintiff  in  this 
action  had  not  a  complete  title  as  against  the  ordinary;  but  con« 
tended  that  it  was  a  suflicient  title  as  against  a  wrong  doer. 

Ist,  No  faculty  was  necessary.  In  Burn^s  Ecclesiasitcal 
Law  (c)  it  is  said,  *^  if  the  incumbeht,  church-wardens,  and 
^^  parishioners,  agree  that  more  pews  are  necessary,  it  doth 
<^  not  seem  that  there  is  any  necessity  for  the  ordinary^s  inter-* 
*^  position.*'  Therefore  the  plaintiff  has  made  out  a  sufficient 
tide  under  the  consent  of  the  minister  and  church-wardens  in 
iri8  to  build  this  pew. 

2dly,  But  a  faculty,  if  necessary,  may  be  presumed,  the  ^ 

plaintiff  and  his  ancestors  having  had  actual  possession  above 
60  years.     In  Sogers  y.  Brooks  (d)  possession  for  36  years  , 

was  held  to  be  evidence  of  a  prescriptive  right,  though  there 
was  no  evidence  of  a  faculty  from  the  bishop,  and  though  the 
church  itself  had  been  rebuilt  within  40  years. 

3dly,  There  might  probably  be  a' doubt  whether  the  plaintiff 
had  a  right  as  against  the  minister  or  the  ordinary.  But  the  de« 
fendant  was  a  wrong  doer  unauthorized  by  either  of  these  per* 
sons:  and  great  inconvenience  would  result  from  permitting  the 
defendant  to  disturb  the  plaintiff  in  the  enjoyment  of  his  pew  ^ 
because  the  defendant  himself  maybe  evicted  the  next  moment^ 
and  it  would  encourage  a  perpetual  struggle  for  the  possession 
•of  the  pews  in  the  church.  In  Kenrick  v.  Taylor  (f),  it  was 
held  that  bare  possession  was  sufficient  against  a  wrong  doer  / 
and  that  the  plaintiff  need  not  shew  repairs  in  an  action  against 
Afni,  which  would  have  been  necessary  in  an  action  against 
the  ordinary,  ^which  distinction  was  taken  in  t  Lev.  71.  and 
3  Lev.  73.)  ana  the  court  there  said  ^^  that  it  was  a  rule  of  law,, 
*^  that  one  in  possession  need  not  shew  any  tide  or  considera* 
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1 786*     *^  tion  for  such  possession  against  a  wrong  doer.*'     The  ssiiilr 

^v*^    doctrine  is  laid  down  in  GilNf.  Cod.  197,  8.    With  respect  to  the 

St<  cKs    purpose  of  this  action,  as  the  plaintiff  had  possession  he  need 

against    ^^^  ^^^^  ^^y  ^^|g^     Ihough  in  the  case  of  Kcnrick  ▼•  Tatfhr 

it  was  laid  as  appurtenant  to  a  messuage,  yet  that  is  not  neces- 

sary  ;  since  a  faculty  would  undoubtedly  give  a  right,and  that 

may  be  onlv  to  the  person.     Besides  it  is  said  in  that  case  in 

Wihoriy  that  it  is  not  necessary  to  prove  a  title  as  against  a 

wrong  doer  :  now  if  it  be  not  necessary  to  prove  it  at  the  uial^ 

it  is  not  necessary  to  allege  \X,  in  the  declaratipn  i  for^the  pladn* 

tiff  need  only  allege  that  which  he  is  bound  to  prove. 

AsHHVRST,  J«  In  an  action  against  a  wrong  doer'posses* 
sion  may  perhaps  be  primd  facie  a  sufficient  title,  and  it  is  not 
necessary  to  set  forth  so  stict  a  title  as  in  $in  action  ag^ainst 
the  ordinary.  As  to  the  case  in  Wilson^  where  it  was  said  that 
laying  the  pew  to  be  appurtenant  to  a  messuage  was  sufficient ; 
that  must  be  taken  to  be  legally  appurtenant,  which  can  only 
be  by  prescription,  or  by  a  faculty. 

But  a  bare  possession  can  never  give  a  right,  because  every 
parishioner  has  a  right  to  go  into  the  church.  And  therefore 
it  is  the  plaintiff  ^s  own  fault  if  he  do  not  gain  to  himself  a 
complete  title  to  a  pew,  which  he  may  do,  either  by  applying 
to  the  ordinary  for  a  faculty,  or  to  the  minister  or  church* 
wardens  to  allot  him  a  seat  in  the  church.  But,  if  the  plaintiff 
will  not  take  the  trouble  of  appl)  ing  to  the  ordinary  for  a  fa. 
.  culty,  or  to  the  minister  or  church-wardens  to  allot  him  a  seat, 
he  cannot  maintain  this  action,  though  against  a  wrong  doer  ^ 
because  he  has  not  set  forth  that  the  pew  is  appurtenant  to  a 
messuage  in  the  parish.  If  bare  possession  were  allowed  to 
be  a  sufficient  title,  it  would  be  an  encouragement  to  commit 
disorders  in  the  church ;  for  dispute?  would  frequently  arise 
respecting  the  possession. 

BuLLKR,  J.  This  is  an  action  on  the  casej  and  not  an  action 
of  trespass.  Trespass  will  not  lie  for  entering  into  a  pew,  be- 
cause the  plaintiff  has  not  the  exclusive  possession;  the  posses- 
sion of  the  church  being  in  the  parson. .  The  word  **  posses- 
sion'^  must  always  be  imderstood  secundum  subjectam  materianu 
Therefore  in  an  action  on  the  case  for  disturbing  the  plaintiff 
in  his  pew,  for  which  trespass  ^ill  not  lie,  the  plaintiff  most 
pcove  a  right  either  by  prescription  or  by  a  faculty.  I  do  not 
go  the  length  which  the  defendant's  counsel  went,  in  saying 
that  a  faculty  only  extends  to  the  first  grantee  ;  for  if  a  faculty 
be  annexed  to  a  messuage,  it  may  be  transferred  with  the  mes- 
suage to  another  person.  And  therefore  if  the  plaintiff  had 
declared  fojr  disturbance  in  a  pew  a«  annexed  to  a  mcsstiage  in 
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the  parish^  suth  a  right  would  have  been  colorable,  and  against 
a  wrong  doe/  would  have  been  sufficient.  A  pew  may  be  an- 
nexed  to  an  house  by  a  faculty,  as  well  as  by  prescription,  for 
the  latter  supposes  a  faculty.  I  have  lately  seen  a  faculty  for 
exchanging  seats  in  a  church  :  after  stating  that  A,  in  right  of 
a  particular  houise  in  the  parish  had  immemorially  a  right  to  a 
certain  pew  in  the  church,  the  ordinary  gave  his  consent  to 
exchange  it  for  another ;  but  still  each  was  annexed  to  the 
house.  There  cannot  be  a  gift  of  a  pew  to  a  man  without  a^ 
faculty  :  it  was  so  said  in  the  case  of  Rogers  v.  Brooks^  (a)  in 
which  case  it  was  laid  as  appurtenant  to  an  ancient  messuage.  It 
was  also  said  in  the  case  in  Wikon  that  it  must  be  laid  as  appur- 
tenant to  a  messuage.  But  there  never  existed  a  case  before  the 

present, 

(a)  Roger*  v.  Brooh  and  wife.  M.  24  G.  3.  J9.  R,  This  was  an  action  on 
the  case  fried  at  the  summer  assizes  at  Exeter,  17839  btiott  Perrynt  B.  when 
the  jury  found  a  verdict  for  the  plaintilT,  damages  Id, 

The  declaration  stated  that  the  plaintiff  was  possessed  of  an  ancient  messuage 
in  the  parish  of  Biadeford^  and  that  be  had»  tu  appturtemmt  to  that  mestuaget  the 
use  and  occupation  of  a  certain  pew  in  the  church  in  Biddefard;  and  that  rhe  wifit 
of  (he  defendant  sat  in  the  pew*  and  prevented  him  from  enjoying  it,  ijfc^ 

Plea  the  general  issue. 

At  the  trial  :iotice  to  the  defendant's  wife  not  to  sit  there  was  proved.  Several 
witnesses  swore  that  above  40  years  ago  this  was  an  open  pew ;  that  aoout  that 
time  the  church  was  pulled  down ;  and  that  the  rector  and  church'wardens*  after 
the  «hurch  was  rebuflt,  put  the  Blincb  family  (under  whom  the  plaintiff  claimed) 
utL  possession  of  the  pew>.  which  tbey^had  enjoyed  uninterruptedly  ever  since,  till 
about  two  years  ago ;  when  the  defendants  (who  claimed  under  another  messuage 
in  the  parish,  calleil  the  IFxwg^i/ estate)  began  to  molest  them.  That  about  S6 
years  ago  the  plaimiff  pu'  a  lock  upon  the  door,  and  lined  and  matted  the  pew* 
That  soon  after  the  rebuilding  of  the  church,  a  woman  got  over  the  pew,  as  if 
to  claim  for  the  Winxfard  family,  but  she  was  turned  ^vx  by  the  Slmcb  family. 

One  witness  for  the  defendant  swore  that  the  Winxfcd  family  sat  m  the  pew 
for  13  years  after  the  rebuilding  of  the  church  ;  and  she  and  other  witnesses 
swore  as  to  the  pew's  being  common.      ' 

The  judge  told  the  jury  that,  after  so  long  a  possession  as  36  years,  they 
might  jpresume  a  legal  tide  in  the  plaintiff.  The  jury  without  hesitation  found 
a  verdict  for  the  plaintiff. 

Motion  for  a  new  trial  on  the  ground  that  there  was  no  evidence  to  be  left  to  a 
jury :  because  from  the  plaintiff's  own  witnesses  it  appeared  that  the  seat  was 
common  40  years  ago  a  and  that  they  had  proved  a  gift  from  the  rector  and 
chuich*wardens  since  the  rebuilding  of  the  church.  This  evidence,  it  was  con- 
tended, destroyed  the  plaintiff's  tide  which  he  claimed  hj  pteacription. 

After  argument  by  Groee  Serjeant  and  Fani/bavje  against  the  rule,  and  Momt 
and  Ki'by  Serjeant  in  support  of  it  j 

l«ord  Mamfiel4  said,  the  qaestion  in  this  case  is,  whether  there  was  any  evi- 
dent at  all  to  be  left  to  the  jury  ? 

The  plaintiff 's  title  to  this  pew  is  that  it  has  immemorially  belonged  tp  the 
boose  which  he  possessed.  The  defendant  has  set  up  a  joint  title  in  the  right  of 
the  house  enjoyed  by  himself  and  another  person.  The  plainti^*  in  support  of  his 
daim  proved  that  he  was  put  in  possession  of  this  pew  by  the  rector  and  church- 
wardens 36  years  ago.  The  question  is.  Whether  this  act  of  the  rector  was  to 
me  possession  under  an  old  immemorial  right,  or  in  consequence  of  a  nevigifi  ? 
There  are  8tr<»g  rqaions  to  induce  us  to  suppose  it  was  not  a  gift :  they  would 

not 
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present,  where  the  plaintiff  attempted  to  make  out  a  fasS^  to 
a  pew  without  laying  it  to  be  appurtenant  to  a  messuage* 

A  faculty  of  a  pew  to  a  man  and  hi9  heirs  is  not  good ;  so 
of  an  aisle  in  the  church.  And  Dr.  Bum  says  (a)  ^  no  utk 
**  can  be  good  either  upon  prescription  or  upon  any  new  grant 
*^  by  a  faculty  from  the  ordinary  to  a  man  and  hifi  heirs  ;  but 
**  the  aisle  must  always  be  supposed  to  be  held  in  respect  of  the 
^  house,  and  will  always  go  with  the  house  to  him  that  inhi^ 
«^  bits  it.    15^  Co.  106.    ^Keb.  92.    2Bulstr.  150.lSid.9B. 

Therefore  I  am  of  opinion  that  this  nonsuit  was  rig^t. 

Rule  discharged  {b). 

not  raake  a  gift  of  that  which  other  people  dadmed.  A  gift  eamtot  bemadtwth' 
maajacuhyf  and  there  \%  none  in  this  case. 

The  Winxford  £&niily  have  acquiesced  for  36  yetrs,  which  is  almost  dodikthe 
'time  which  the  statute  of  limitation  requires  as  a  bar  in  certain  cases. 

Wa/ett  J.  It  is  observable  that  an  attempt  was  made  to  diftorb  ilie  flUMh 
fiunSy  in  the  enjoyment  o^their  pew  soon  after  the  reboildihg  of  the  chorch;  bsi 
their  right  has  been  acquiesced  in  ever  since. 

One  of  the  defendant's  witnesses  swore-  false,  in  saying  that  the  Witdfvi 
lamily  sat  in  the  pew  IS  years  after  the  church  was  rebuilt ;  for  the  ohurdi  has 
only  been  built  40  years»  and  the  BUaieh  family  are  proved  to  havo  sat  that  36 
years  without  interruptioD. 

It  is  very  common*  when  a  church  is  rebuilt,  to  leave  the  adjustment  of  the 
pews  to  the  rector  and  church*wardens ;  and  thus  I  suppose  the  plaintiff  got  his 

r;w,  at  the  adjustment,  in  right  of  his  messuage.   But  after  so  long  a  pusaciwioii 
would  presume  any  thing  in  favour  of  the  plaintiff. 
Per  Qtriam  (*>  Ride  diidiaiged. 

•        (•)  BuUer,  J.  was  absent. 
(a)  2  Bum's  Ecc  Lam,  316. 

lb)  Vid,  Oots  V.  Salter,  pott.  3  vo/.  639.  and  GrijfitJk  v.  MmUw,  pott.  Swft 
S96b 
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SWIFT  on  the  Demise  of  HUNTLEY  and  WIFE 
agmnst  GREGSON^ 


Under  a  "C^  JECTMENT  for  an  undivided  moiety  of  an  estate  in 
power  of     jCj  Durham. 

JSSlstt?!  *  ^^^^  ^^  ?"^^  ^^  *®  ^^  Durham  assizes  before  Heath,  J. 
«'  to  the  use  ^^^^h  a  verdict  was  found  for  the  lessors  of  the  phiintiff,  sob- 
**  of  such  ject  to  the  opinion  of  the  court  of  King^s  Bench  on  the  fol* 
••chldi^  lowing  case. 

«•  OTc^-Tand  T^^'^\  hy  virtue  of  a  deed  of  settlement,  bearing  date  the  25th 
where  in  de-  of  April,  1 1  Geo.  2.  and  by  a  fine  in  the  said  deed  of  settlement 
feuitofap-  covenanted  to  be  levied,  and  afterwards  duly  levied  accord- 

pointment  .      , 

the  estate  *ngiy, 

was  settled 
^'  10  the  we  of  aU  and  every  the  child  and  dulditot")  aa  exclusive  appointment  to  one  is  gooi 
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iofi^yf  Gi^^^  Rainy  of  East  Morton  in  the  county  of  Durham^  1786. 
I^tleman,  and  Mary  his  wife,  in  consideration  of  a  marriage  ^^— y — ' 
intended  to  be  solemnized  betwten  John  Qregson  the  younger,  Switt 
of  East  Burdon  in  the  said  county,  and  Eleanor  Rain  (daugh«  ^«<"'"«' 
ter  of  Giles  Rain)  the  nephew, of  the  8<*id  Giles  Rain^  granted  **°**^^' 
and  conveyed  to  jfohn  Johnson  and  Thomas  Todd^  and  to  their 
heirs  and  assigns, allthe  afoiesaid  premises  in  the  said  declara- 
tion in  ejectment  mentioned  to  and  upon  the  several  uses  there- 
in mentioned  concerning  the  same,  (which  said  uses  are  all  re- 
spectively determined  ;]  and  afterwards,  and  after  the  death  of 
the  said  John  Gregson  the  younger  *^  To  and  for  the  use  and 
behoof  oi  such  child  and  children  of  the  said  John  Gregson  the 
younger,  on  the  body  of  the  said  Eleanor  Rain  his  intended 
wife,  begotten,  or  to  be  begotten,  and  for  such  estate  and  es- 
tates, intents  and  purposes,  as  the  said  John  Gregson  the 
younger,  should  at  any  time,  by  any  deed  in  writings  or  by  his 
last  will  and  testament  in  Writing,  or  any  other  writing  pur- 
porting to  be  his  last  will  and  testament,  under  his  hand  and 
seal,  to  be  executed  in  the  presence  of  two  or  more  credible 
witnesses,  limit,  direct,  or  appoint ;  and  for  want  of  such  li- 
mitation, direction,  or  appointment,  or  as  and  when  the  trust 
and  trusts,  estate  or  estates,  so  to  be  appointed  should  respec- 
tively end  or  determine,^  then  to  the  use  and  behoof  of  all  and 
every  the  child  and  children  of  tht  said  John  Gregson  the  young- 
er on  the  body  of  the  said  Eleanor  Rain  lawfully  begotten,  or 
to  be  begotten,  and  the  heirs  and  assigns  of  such  child  and 
children  equally  share  and  share  alike,  and  to  take  the  same  as 
tenants  in  common,  and  not  as  joint  tenants;  an^  for  default  of 
•uch  issue  then  to  the  use  and  behoof  of  the  sdid^ohn  Greg* 
son  the  younger,  his  heirs  and  assigns  for  ever." 

That  John  Gregson  the  younger,  by  a  deed  dated  Feb.  2d, 
1 786,  duly  executed,  reciting  the  deed  of  settlement,  and  that 
the  said  marriage  was  solemnized  between  the  said  John  Greg* 
^0nand  Eleanor  Rain^  and  that  the  said  Eleanor  died,  leaving 
by  \ht  said  John  Gregson  two  children,  to  wit.,  Rain  Gregson 
and  the.  said  ^ar^  Huntley^  limited,  directed,  and  appointed, 
that  the  premidescomprizedintheaaidsettlementof  the25thof 
JUtril  1758,  should,  from  and  after  the  decease  of  him  the  said 
John  Gregson^  go,  remain^  and  be,  and  that  the  said  settle- 
ment and  the  fine  thereupon  levied  should  be  and  enure  to  the 
use  of  the  saicl  R^jn  Gregson,  and  the  heirs  ofhi^  body  lawful* 
ly  pegotten^  or  to  be  begotten;  and  in  dejault  of  such  issue  to  the  ' 
use  of  the  said  Mary  Huntley,  Aer  heirs  ana  assigns  for  ever. 

Tnat  the  said  John  Gregson  the  younger  is  since  dead  ;  and 
that  Marff  the  wife  of  Thomas  Huntley y  the  lessor  of  the  plain. 
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1786.     tiff,  and  Rain  Gregaon  the  defendant  at  the  time  of  the  death 
I— -^^^-J   of  the  said  John  Gregaon  the  younger,  were  and  are  the  onlj 

Swirr     surviving  children  ot  the  said  John  Gregaon  the  younger. 

agiiinft        The  question  for  the  opinion  of  the  court  is,  whether  the 

iRosoN.  jgggQpg  Qf  jhg  plaintiff  are  entitled  to  recover? 

Law  for  the  plaintiff  contended,  1st,  that  under  the  terms 
of  this  marriage  settlement  it  was  necessary  for  jfohn  Gregaon 
to  make  a  beneficial  appointment  to  and  amongst  all  his  chil- 
dren ;  and  that  he  could  not  limit  the  estate  in  such  a  manner, 
as  virtually  and  substantially  to  exclude  one  of  them.  2dly, 
That  such  beneficial  appointment  had  not  been  made,  and  con- 
sequendy  the  power  not  well  executed  ;  inasmuch  as  the  ap- 
pointment to  one  of  a  contingent  remainder  in  fee  after  the 
expiration  of  an  estate  tail  (which  might  be  immediately  barred 
-by  a  recovery)  was  virtually  and  substantially  an  exclusion 
of  such  child  to  whom  that  interest  alone  is  appointed. 
In  considering  the  first  question,  the  grammatical  sense  and 
*  construction  of  the  words  plainly  import,  that  the  appointment 
must  be  among  the  children  ;  to  the  use  of  auch  child^  if  only 
one ;  and  to  the  use  of  auch  children^  if  more  than  one  ;  and 
for  such  estates  as  the  father  should  limit.  He  had  under  this 
power  an  authority  to  settle  the  share  he  might  give  to  each  in 
strict  settlement ;  he  might  give  those  shares  in  larger  or  less 
proportions  at  his  pleasure  ;  but  the  conjunctive  word  ^^and^ 
'  is  not  satisfied  unless  he  gave  some  estate  to  each.  The  reason 
of  adding  the  words  such  child  and  for  auch  eatate^  in  the  singu- 
-lar  number  was  only  to  indicate  the  intention  of  the  parties, 
that  the  father  should  have  some  discretion  as  to  the  estate  which 
he  might  give  such  child,  if  there  were  only  one.  For  in  Roe 
dem*  Buxton  v.  Dunt  (a),  though,  as  Ld.  Ch.  J.  ^//mot  thought, 
the  father  could  not  give  the  child  less  than  an  estate  for  life, 
with  remainder  to- his  issue  in  tail ;  yet  he  was  not  obliged  to 
give  him  more  than  an  estate  tail.  The  words  "  such  child 
^  *^  and  children^'  must  be  taken  in  the  conjunctive,  unless  the 
intention  is  manifestly  the  reverse  :  but  an  equality  of  distribu- 
tion seems  to  have  been  the  favourite  object  of  the  settlers,  as 
being  the  caaus provhua^  in  default  of  appointment;  and  there- 
fore if  the  words  themselves  be  doubtful,  they  should  be  con- 
strued in  support  of  this  intention.  There  is  no  case  to  be 
found  where  the  word  "  and"  is  used  in  a  power  of  this  kind, 
and  an  exclusive  appointment  to  one  allowed.  In  Co.  Lii. 
113.  It.  it  is  said,  that  if  a  will  give  a  power  to  sell  to  three  per- 
sons by  name,  and  one  of  them  die,  the  survivors  cannot  sell, 
fbr  the  words  of  the  will  cannot  be  satisfied.     Words  must  be 

expotmd^d 

(a)  2  WiU.  336. 
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expounded  conjunctitn^  where  they  are  with  a  copulative  ;  as     1786. 

if  A*  lease  for  twenty  years,  if  fl.  and  C  so  long  live  ; .  if  one 

of  them  die,  the  lease  determines.     Cro.  Joe.  378.     The  lat« 

tcr  words  in  detault  of  appointment,  "  to  all  and  every  the       -_,^^, 

child  and  children'*  must  mean  the*same  as  "  child  and  chil- 

dren"  in  the  former  part ;  and  they  shew  that  the  power  must 

•be  executed  in  favour  of  every  one  of  the  children. 

He  admitted  that  a  power  to  give  to  one  or  more  of  his  chil- 
dren, as  in  Thomas  v.  Thomas  (a)  ,•  or  to  any  of  his  children^ 
as  in  Tomiinson  v,  Di^hton  {b);  or  to  and  amongst  a// dr  such 
of  his  children^  as  in  Macey  v.  Skurmer  (c);  or  to  such  of  his 
children^  as  in  Uefe  v.  Saltingstone  (d)  ;  gave  the  trustee  a 
power  of  appointing  exclusively  to  one  child  only.  But  no 
case  has  determined  that  ^*  such  child  and  children"  shall  be 
taken  in  the  disjunctive.  In  Alexander  v,  Alexander  (e)^ 
where  the  wife  had  the  power  of  disposing  of  6000/.  "  unto 
•*  and  among  such  children,  i^c.  and  in  such  proportion,  &fc." 
Sir  T.  Clerk  said,  "  considering  the  nature  of  the  power,  the 
•*'wife  was  confined  as.  to  the  objects  to  give  it  to,  but  left  to 
**  her  discretion  as  to  apportioning  it  among  them.  In  con- 
•*  sequence  of  this  she  was  obliged  to  give  the  whole  among 
•*  the  children  ;  every  child  must  have  some,  such  share  as 
•*  she  pleased,  provided  not  elusory." 

BoLLER,  J.  In  Spring  dem.  fitcher  v.  Biles  (f)y  an  ex- 
clusive appointment,  under  a  power  of  appointing  ^^  to  and 
•*  amongst  such  of  his  relations,"  was  held  good. 

Law.     But  that  was  not  the  case  of  children. 

2dly,  ^ 

(d)  2  Vern,  513.  (^)  X  P.  Wms.  149.  (c)  1  JtA.  389. 

(d)  1  Mod.  189.  (e)  2  Vcz.  640. 

(/)  Spring,  on  the  demise  of  Titeber  v.  Bi/et  and  another,  M.  24  G.o.  B,  S* 
— i-This  ejectment  for  lands  in  Dibden,  and  five  copyhold  estates  in  the  manor  of 
M/ing,  in  the  county  of  Southamfitont  was  tried  at  the  Summer  AssUes  at  fVtntorty 
ir83,  when  a  verdict  was  found  for  the  lessor  of  the  plaintiff,  subject  to  the^i- 
Bion  of  the  court  on  the  following  cafte ; 

Jame9  Abrabamf  otBtitb  in  the  sadd  county,  being  seized^of  a  freehold  estate 
la  DiAden,  and  of  four  several  copyhold  estates  in  the  manor  of  li/ing,  on  the^ 
17tli  of  Apri/  1746  duly  made  his  wi'l,  and  thereby  ('tjuer  alia  J  devised  as  fol- 
lows ;  "  1  g'tve  unto  my  relations  yohn  Abraham  and  Iniae  Abraham  $/.  each  ;' 
klizabetb  Abraham  15/.  Mary  Abtqham  5/.  Wil/iam  Biie*  5/.  yohn  BUet  51.  and 
Mary  Bile*  51**  And  after  some  other  bequests,  he  gave  the  residue  of  his  real 
aod  persona]  estate  to  his  wife  Mary  for  life  Then  followed  this  clause ;  <*  And 
^  my  further  will  is,  that  my  said  wife  shall,  and  I  do  h«reby  give  her  full  power 
**  and  authority  to  dispose  of  the  same,  in  and  by  her  last  will  and  testament,  to 
««  be  duly  made  and  executed,  to  and  amongst  mch  of  my  relation*  at  shall  be  living 
^  at  the  time  of  my  decease,  in  such  parti t  shares  and  proportions  as  my  said  wife 
*'  shAll  think  proper  **    Of  this  will  he  made  \\\^  wite  sole  executrix. 

yames  Abraham  was  admitted  to  all  the  said  hve  copyhold  estates  to  him  and 
lut  heirs  for  ever  by  five  separate  admissions ;  to  wit,  to  one  on  the  llrh  Decern' 
her  1733;  to  two  on  the  l2th  May  1735  ;  to  one  on  8th  May  17A5\  and  to 
one  on  26th  September  1749  ;  which  labt  he  purchased  alter  making  the  will. 
Ob  the  9th  M^  1750  the  said  jaema  Abraham  surrendered  into  the  hands  of  the 

lords^ 
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irsC. '     2dly,  Eachof  thechildren  beingcntitled  to  a  beneficial  interest 

Vii-v^^  upon  the  true  construction  of  the  settlement,  the  appointment 

SwiFir  which 

,  agahut 

GftBOsoM,  lovdlt  of  the  said  manor  '<  all  and  every  his  copyhold  lands,  tenements,  and  he* 
*'  reditaroents,  held  by  four  copies  of  court  roll  of  the  said  manor,  to  the  use  and 
**  behoof  of  such  person  and  persons,  and  for  such  estate  and  estates,  and  under 
'•  and  subject  to  su^h  conditions, .  limitadons,  and  provisoes,  as  the  said  yamet 
^*  Abrmham,  by  his  last  will  and  testament,  signed  in  the  piesence  of  three  er 
'    **  moie  credible  witnesses,  tba/l  direct  or  appoint. 

By  the  custom  of  the  manor  of  Eih^,  the  widow  of  every  copyholder  is  enti* 
tied  to  her  free  bench  for  her  widowhood  in  every  copyhold  estate,  of  which  the 
•  l^usband  dies  seised. 

On  the  1st  of  February  1755  the  said  yamet  Jirabam  died  seised  of  tbe^  said 
freehold  and  five  copyhold  estates,  without  making  any  other  devise  or  di^KuitioQ. 

On  the  2lst  May  1755  the  widow  was  admitted  to  all. 

On  the  3d  of  August  1757  she  surrendered  all  the  copyholds  to  the  use  of  her  wiQ. 

By  indentures  of  lease  and  release,  dated  the  6th  and  7th  March  1758,  be* 
tween  Mary  Abrahanif  as  the  widow  and  devisee  of  her  husband  of  .the  one  par^ 
and  F,  Titcber,  the  lessor  of  the  plaintiff  of  the  other  part,  afrer  reciting  the  said 
will,  she,  in  pursCiance  of  her  power  and  in  consideration  of  5«.  paid  by  the  les* 
•or  of  the  plainuff,  conveyed  the  freehold  to  him  and  his  heirs  and  assigns,  to 
her  use  for  life,  and  then  to  his  own  use  in  fee. 

On  the  22d  February  1760  Mary  Abraham  made  her  will,  attested  by  three 
witnesses,  whereby,  after  reciting  the  power  vested  in  her  by  her  late  hus- 
band's will,  and  the  said  indentures  of  lease  and  release,  which  she  confirmed^ 
she  gave,  devised  and  bequeathed  the  same  unto  the  said  P.  Titcber^  his  heirs  and 
assigns  for  ever,  subject  nevertheless  to  an  annuity  of  5/.  payable  to  Joan  Macber 
iot  her  life :  but  if  the  said  testatrix  had  not  then  full  power  so  to  charge  the  said 
premises,  then  the  said  testatrix  did  cliarge  and  subject  the  several  copyhold  pre- 
mises after  mentioned  to  and  with  the  payment  thereof  And  the  said  testatiiju 
after  so  charging  and  subjecting  the  said  copyhold  premises,  (being  tlie  same 
copyhold  premises  as  are  contained  in  the  said  five  several  admissions  above  set 
forth,)  gave  and  devised  all  the  said  copyhold  premises  to  the  said  P^  ditcher,  to 
hold  unto  and  to  the  use  of  him  the  said  P.  Tttcber,  his  heirs  and  assigns  for  ever, 
according  to  the  custom  of  the  said  manor. 

On  the  34th  December  1780  the  said  Mary  Abrgbam  died  without  having  re- 
voked her  said  will,  or  made  any  other  disposition  of  the  said  freehold  and  copy- 
hold  lands.  And  on  her  death  the  defendant  (Bi/etA  as  heir  at  law  of  Jamm 
Abrsbam  the  testator,  was  admitted  to  the  said  several  copyhold  estates,  to  bold 
to  him,  his  heirs  and  assigns  for  ever,  according  to  the  custom  of  the  manor  ; 
and  he  entered  upon  the  same. 

On  the  23d  Marcb  1782  the  said  Bile*  surrendered  four  of  the  copyholds  to 
the  defendant  Smitb,  his  hars  and  assigns,  according  to  the  custom,  and  he  hat 
been  admitted. 

On  the  25th  JuJy  1783  the  lessor  of  the  plaintiff  was  admitted  to  all  tbeco» 
pyholds. 

The  lessor  of  the  plaintiff  is  the  grandson  of  Pbi/ip  Titcber  and  Eleanor  Jfi/Er, 
which  Eleanor  Mill*  was  the  daughter  of  Arthur  Mill*  and  of  Martha  his  wife, 
which  said  Arthur  was  the  first  husband  of  the  said  Martha^  who  after  the  death 
of  Arthur  married  one  Jamet  Abraham,  by  whom  the  said  Martha  had  y^ma 
Abraham  the  devisor.  And  the  said  lessor  of  the  plaintiff  was  living  at  the  time 
of  James  Abraham**  death. 

The  defendant  Bile*  is  the  heir  at  law  of  the  testator. 

The  question  is,  whether  the  lessor  of  the  plaintiff  is  entided  to  theposaestlpB 
of  all  or  any  and  which  of  the  aforesaid  freehold  and  five  copyhold  estates  ? 

Jebyll  for  the  lessor  of  the  plaintiff  made  three  questions  ;  1st,  Wliether  the 
four  copyholds  passed  by  the  surrender  containing  words  of  foturi^,  by  reierrifig 
to  a  wul  which  was  then  in  being. 

2dly ,  Whether  the  fifth  copyhold,  purchased  after  making  the  wiB,  passed  by 
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tmrcii'lte  ^rthVOf  ^mM'ter  tHe-  IdiUbf  6P  tl^e  i^UiHtiiir  is  not 
d^bbaexeciitldtfdf  th^  itoiifer; 
Vol.  r.  til  In 

of  btrtnnband; 

^The  lurgamenu  on  the  two  first  points  being  inelevMit  to  the  present  question 
are  omitted. 

As  to  the  thm),  be  contended  tbst  whatever  is  an  e^nttatile  ought  to  be  deem- 
en  a  legal,  execution  of  a  power.  This  Is  the  execution  oC  a  power  by  tlie  donee 
of  ajMTtku^tr  ^tate,  and  ought  to  be  UbcraUy  construed.  1  Vau.  328. 2  Burr, 
1145C  2  ret .  ar.  The  word  «<  such*'  is  a  word  of  election,  and  enabled  the 
wife  10  give  the  estate  to  which  of  his  relations  she  chose.  In  doubtful  cas«i 
only',  and  wb^re  there  is  no  exerution  of  a  power,  equity  resorts  to  the  statute 
of  4ittribution.    JioacJb  y,  Hammond,  Prk.  in  Chan.  4^. 

Bunou^b  for  the  defendants,  as  to  the  third  ppint,  cci^tended  that  the  lessor 
ofthe  plaintiff  had  no  title  either  to  the  freehold  or  any  of  the  copyholds,  be- 
cause Mary  Abraham  had  not  pursued  the  power  given  her  by  her  husband.  It 
was  manifestly  the  intenrioa  of  the  husbaad  to  confine  the  wi£s  in  the  disposition 
o£  this  pioperty  to  those  relations  who  were  mentioned  in  the  beginning  of  the 
wiU ;  the  words  *•  such  of  my  relations"  being  words  of  reference  to  ••  my  rela* 
« tions"  in  the  former  part  of  the  will  And  the  lessor  of  the  plaintiff  is  not 
one  of  those  relations. 

In  Marding  v.  Glyn^  I  Ati,  469,  where  it  was  uncertain  what  persons  were 
meant  by  ••  relatJons,"  the  Master  of  the  RoHs  decreed  that  the  property  should 
be  divided  among  such  of  the  testator's  relations  as  were  his  next  of  kin.  In 
Bitiidt  V.  Handty  at  the  Rolls,  24th  June  1782,  the  testator  gate  his  goods  and 
ifiock,  ready  money,  debts,  effects,  and  the  remainder  of  the  lease  of  a  farm  in  hiu 
occupation,  and  sdl  other  his  estates  whatsoever,  subject  to  his  debts,  legacies^ 
afldlianeral  ex]]ehces,  to  hia  wife,  and  declared  his  wilt  to  be,  that  <*  his  wife 
**  should  at  her  decease  give  unto  and  ammgtt  hit  rtlationt,  what  should  remafai 
**  of  what  h^  had  thereby  given  and  bequeathed  unto  her,  except  400/.  which 
^  the  shbuni  be  at  liberty  to  dispose  of  as  she  should  think  fit.*'  His  Honor, 
^M  it  bill  by  tbe  next  of  kin  of  the  testator  against  the  wife  to  have  the  propeiw 
ty  secUi^,  was  of  o^nidn  that  the  next  of  kin  at  the  time  of  the  death  of  the 
tiiUtOrwere  entitled  to  vested  interests,  though  in  uncertain  proportions,  andl 
Ufdered  the  property  to  be  setured  by  payment  of  the  clear  residue,  except  the 
v«iue  of  the  stock  of  the  farm,  into  the  bank ;  and  by  directing  the  wife  to 
g^^  security  for  answerhig  at  her  death  the  value  of  the  stock,  which  it  appear- 
ed It  was  Intended  by  the  testator  she  should  have  for  her  life. 

But  e^n  if  th^  wife  were  not  restrained  to  give  it  to  those  relations  exclusive* 
ly,  and  that  she  had  aladtude  in  the  exercise  of  the  power  by  giving  it  to  any  re- 
htttons  however  remote,  still  she  has  not  executed  the  power  properly,  because 
under  a  power  to  give  **  to' such  his  relations^  she  could  not  elect  one  only,  but 
sfte  was  bound  to  distribute  1  Vern.  66.  2  Vem,  512.  Cragrn^  v.  Perrott,  Mqc 
cut.  Abr,  345.    Mdxxj  v.  Skirmer.  1  Atk^  389.    Meuzcy  v.  Waiker,  Cat.  temp. 

tt»,72: 

Vttd  Ma^Jjerd,  Ch.  J.  after  stating  the  ease  ; 

Three  Questions  have  been  made ; 

lit;  Whether  the  surrender  has  relation  to  a  will  then  m  being  1  It  is  clear 
&t/M  the  surrender  that  the  testator  meant  thi't  the  copyhokis  should  pats  as  well 
itf^the  freehold  ;  for  the  words  of  the  will  are  very  full.  Finding  afterwards 
AUtt  there  was  a  delect  as  to  the  copyhold  estate  for  want  of  a  surrender,  he  sur* 
letwievtd  them  to  such  uses  as  he  tboutd  by  his  w'<ll  direct.  The  testator  had  then 
aivin  whereby  he  had  dearly  declared  that  his  copyholds  should  pass.  And  it 
wbUld  b^  strange  to  say  that  the  surrender  destroyed  his  intention.  A  will  speaks 
at  different  times  for  different  puiposes ;  to  many  purposes  from  the  date  ;  to 
other  purposes  from  the  testator's  death.  1 1  amounts  in  some  degree  to  a  repub* 
^tion)  and  1  am  clear  that  the  suntodcr  ttBikitd  to  that  wiU  which  Aould  be 
in  ezistenoe«t  the  tlioe  of  hia  death. 
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178€*         In  Gibson  v.  Kitvoen  and  others  {a)  a  legacy  of  five  shillings 
*— v^    to  one  child  by  a  widow,  under  a  power  of  disposing  of  money 
Swift    for  the  benefit  hct  childreD|  was  set  aside^  and  die   Lord 
GKEGinBi  Chancellor  decreed  an  equal  distribution.     In  PockUngton  v. 
'  Bayne  (Jb)  an  appointment  of  one  €K:re  to  two  children  for  life, 
under  the  power  of  appointing  to  aii  and  every  the  children, 
was  decreed  by  the  Lord  Chancellor  to  be  elusory.     And  in 
Alexander  v*  Alexander^  Sir  T.  Clarke  said,  **  one  restriction 
^^  she  was  under,  that  she  could  not  have  given  any  one  child 
<^  merely  a  reversionary  interest ;  for  it  was  intended  as  tpi'o- 
/  "    *5  vision,  and  therofore  it  would  be  deemed  elusory.**     This 

contingent  remainder  in  fee,  after  an  estate  tail,  is  elusory  ; 
it' is  of  no  value  in  contemplation  of  law  and  is  not  consi- 
dered as  assets  by  descent  in  the  hands  of  an  heir ;  for  till  he 
comes  into  possession,  he  is  not  chargeable,  and  may  plead 
riensper  descetU.    3  Alod.  2iS.    3  Lev.  286.     2  Mod.  50. 

Graham^ 

(a)  1  Vem,  66.  (b)  1  SraaH*9  Cbanc.  Com  450. 


As  to  the  2d  quesuon,  whether  copyhold  Undt,  purchased  after  Uie  WiD»  pass 
by  the  will  ?  the  case  of  HarrU  v.  Qaler,  B.  R.  Tr.  10  Geo,  3.  is  dacisive,  that 
they  do  not.    ■ 

Sdlyt  As  to  the  execution  of  the  power,  there  is  no  dooht  of  its  being  a  good 
executioo.  There  is  no  colour  to  say  that  he  meant  it  should  go  to  the  rdatiooa 
mentioned  in  the  beginn'uig  of  the  will.  He  could  not  mean  those  relatiooa  to 
whom  he  had  before  given  legacies.  And  though  he  mentions  the  woid  '*  livingf* 
it  is  superfluous ;  for  he  could  not  give  it  to  a  deceased  relation.  It  is  a  discretion 
nary  power  and  trust ;  and  although  he  says  *<  in  such  shares,  if'c.''  that  is  col/ 
to  give  a  ctiscretionary  power  as  to  the  proportions,  if  she  chose  to  divide  it  i  bat 
it  does  not  prohibit  her  from  giving  it  all  to  one.  It  is  not  like  the  cases  wheie 
a  power  is  given  to  devise  among  children ;  but  even  in  those  cases  the  teasoniM 
is  very  subtle,  for  the  person  will  have  duly  executed  the  power  by  giving  a  shil- 
ling to  every  one  but  a  favourite,  and  the  whole  to  such  &vourite.  If  she  had 
di«»d  without  an  appointment  it  would  have  been  a  trust,  and  it  would  have  dew 
volved  on  the  court,  who  must  have  been  governed  by  the  statute  of  diatribotioM. 

ffiliet,  J.  In  the  case  in  AtJ^.  though  that  of  a  strict  power,  *<  nio&^  did  not 
extend  to  a/L    Great  stress  is  laid  on  the  word  *<  all"  in  Fort.  73. 

BuUeff  J.  The  cases  of  powers  to  distribute  among  children  stand  on  very  dif* 
fereut  grounds  ;  for  the  courts  have  considered  them  as  portions  to  the  childreai 
and  even  such  cases  where  one  child  has  been  provided  for,  a  power  has  facca 
held  to  be  well  executed,  though  nothing  was  given  to  such  child.  Cut  the  truth 
is  that  the  court  of  chancery  has  taken  great  latitude  in  that  respect.  We  cannot 
reason  from  analogy  to  the  cases  of  personal  estate.  Where  powers  are  not  exe- 
cuted in  such  cases,  the  courts  have  been  governed  by  the  statute  of  distributi- 
ons ;  but  in  the  case  of  real  estates  it  is  otherwise.  The  defendant's  counsel  was 
aware  that  this  would  not  bear  him  out,  and  therefore  he  took  a  middle  line,  and 
contended  that  by  the  meaning  of  the  testator  the  widow  was  confined  to  the 
survivors  of  the  relations  mentioned  in  the  will.  But  I  think  there  are  no  wotds 
of  restriction  to  Auch  relations  as  before  roeotioned ;  and  that  the  power  is  well 
executed. 

J^  CuriatHf 

Judgtnent  for  the  plaintiff  as  to  all,  except  the  last4raichas(|}  copyhold. 
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Graham^  for  the  defendant,  did  riot  dispute  the  doctrine  of     1786. 
elusory  powers,  or  that  a  reversion  in  fee  expectant  on  the  de-     ^^^^'^'^ 
termination  of  an  estate  tail  came  within  that  description  ;  but     Swivt 
observed  that  this  case  turned  on  the  sense  which  tl\^e  court  a^°!!^l^ 
fthpuld  give  to  the  words  **  such  child  and  children.*' 

He  admitted  that  under  a  power  of  disposing  ^^  to  all  and 
**  every  the  child  and  children,"  as  in  the  case  of  Pocklington 
v»  Bayne^  everjr  one  of  the  children  must  take.  But  he  con- 
tended that  the  words  in  this  power  to  ^^  such  child  and  chil- 
dren** must  be  construed  disjunctively ;  otherwise  *'  such 
**  child**  in  the  singular  number  would  be  perfectly  nugatory, 
for  if  there  were  only  one  child,  he  would  take  without  any 
appointment  at  all ;  and  if  an  appointment  had  been  made, 
such  only  child  must  have  taken.  It  manifestly  appears  to  be 
the  intention  of  the  parties  that  the  appointer  should  appoint 
to  any  one  of  the  children  ;  for  when  they  meant  that  every 
child  should  take  something,  they  expressly  said  ^*  to  all  and 
every  the  children**  in  default  of  appointment.  And  besides, 
this  is  not  a  provision  for  younger  children,  but  a  settlement 
of  a  family  estate,  and  was  not  intended  to  be  divided  between 
the  children,  but  to  goto  one  only. 

Law  in  reply.  If  there  were  only  one  child,  to  be  sure  the 
words  ^^  such  child'*  would  be  usel^s  ;  but  the  parties  might 
perhaps  think  that,  unless  they  had  provided  for  the  event  of 
there  being  only  one  child,  the  appointment  would  not  have 
been  good. 

As  to  this  being  a  family  estate,  and  that  it  is  not  so  divisi- 
ble  aa  personalty,  it  could  hot  have  been  intended  that  only 
one  child  should  take,  for  in  the  event  of  no  appointment  ha- 
ving been  made,  it  would  have  gone  to  all  the  children.  And 
there  is  no  other  provision  to  be  made  for  the^ issue  of  the 
marriage  but  out  of  this  estate. 

AsHHURST,  J.  It  appears  to  me  that  the  true  constructionx 
of  this  settlement  is,  that  the  father  should  have  a  discretionary 
power  to  appoint  "  to  any  child  or  children.**  There  is  a  dis- 
tinction between  a  power  of  distributing  personalty  as  a  pro- 
vision for  younger  children,  and  appointing  a  real  estate.  In  , 
the  case  of  personalty  it  does  not  appear  that  there  is  any  other 
provision  for  the  younger  children  ;  and  it  is  a  natural  con- 
struction to  be  put  on  such  a  power,  to  say,  that  it  was  the  in- 
tention of  the  parties  making  the  settlement  that  every  one  of 
the  children  should  derive  some  benefit  from  the  appointment. 
But  in  the  case  of  a  family  estate,  it  is  more  natural  to  sup- 
pose that  it  was  intended  to  be  given  to  one  child  only. 
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1786*        In  ^he  present  case  it  was  the  intejntiop  of  the  p;^f9;^es  ^2t 

U.-y— ^   the  app9dQter  should  have  it  in  his  power  tp  /appqif^t  to  any  ^ne 

3wirT     of  the  children.     The  words  are  **  such  child  a|:id  .(^ildlt^n  i*? 

agairat    ^^^  jf  ^  j^^j^  httn  intended  t^at  (^l  s^Qi^d  hiive,^f:rive4  fPA^ 

^RECsoN.  i^^jjggj*  j^^gy  ivould  have  said  **  among  thfm/'  f^4if  ^Av 

would  not  have  used  the  word  ,^^  c^iUlv*  ^  t)ie  9i|^gu\^^.vflpij^, 

which  cou|d  only  have  been  add^d  |pr  ^^e  fv^rpo^e  ^o/*  j;ijifU|pg 

t^e  appointer  a  power  of  appointing  f^  ^e  ^y  if  ii^  pVrfUfftf* 

The  case  of  Titcher  \.  Biles  ^e,i^sjU>  Qie  it9Jt^^jBii;i9Pg 
jcase  ;  there  fin  appointment  in  f^vpu|r  of  one,  si^a^  ^  P9lf^ 
of  appointing  ^^  among  svicti  r.el^9^f  ^  4\^t44  ^  HV'U^g  »( 
|iis  death,"  was  held  good. 

Puller,  J^  The  words  of  the  po^er  y^  **  to  fm4  fw  |te 
«(  use  and  behoof  of  such  chi14  aii4  chik^rei^  ^4  for  ^u^^^^ 
**  late  and  estates,  &c.''  Tjie  firgument  for  ^c  pl^^^^if  jf, 
j^ri^tf  thai  wfiere  there  is  a  ppwer  to  give  an  en^te  ^^  ^l  fu^  fm? 
^^  ongst  all  and  every  the  chil4i;en,^  e^ch  mu^  llf^yeiiljfmT 
^cia)  part }  and  seconcj^yt  that  these  words  ^re  |»fft,ai»onn»  tQ 
(^ose.  My  d)jection  is  to  the  minqr  propp^itiQii ;  ^K  WQ9d% 
gre  not  like  tbpse  ^ssupie4*  Th^f^  ^T^  i^P  Buch  ytjorA^  IQ  tWft 
power  as  "  to  and  amongst  j'!  bu$  JM?f  |he  rpy/;i:sc,  fpr  i«  ji 
^  power  to  appoint  to  t^e  use  ^4  behoof  of  sucb  ^Mi/  91^ 
pjtiildren.  Therefor^,  instead  of  including  f|lU  it  8||)r9  thfft  t|ki? 
{ippointer  may  appoint  to  o^e  only,  jh?  pl^in^lflf's  coiw^ 
admitted  that,  >iiider  a  power  of  appointing  '« to  8|ic;h  pf  9)y 
^  children,"  an  appointment  to  one  only  wouki  be  good  ;  but 
t^e  present  yrords  are  stronger.  An  i|ppointi|if;|i^  fQ  ppe  tin- 
'  der  a  ppwer  of  appointing  ^^  to  such  chil^  an4  cbydrfOi^?  is 
goo4  because  it  inclqcl^js  one. 

Xhe  case  of  Spring  y.  fiiUsy  with  i\it  difference;  pn\y  pfnd^ 
tfpiw  ipstead  of  chilSrfn^  is  strqpger  than  fhe  pr^^en^  li^re 
the  power  was  ^^  to  and  among  spch  pf  fpy  rel^pu^,  %c^^  W 
such  parts,  sh^ires,  «'  9114  proportions^  ^c. ;"  fphivh  impacted 
that  a  division  w^  iptcnde^*  Qnt  i|^  the  present  cnif».|lic 
words  ^^  parts,  shares,  and  j;)rppprtiops,"  are  i^pt  UMd,  iid4 
here  is  no  evidence  of  inteption  tl)at  it  shoi4d  b^  diy.icM  into 
shares.  In  that  case  the  court  said  they  had  noj^  a  p^flidfi  <^ 
^oubt  but  that  the  word  *^  such"  lyieant  one  or  9>or.c.  Bere 
therefore  it  must  ijiave  the  saipe  construction  :  it  oawit  ifteao 
tljiat  the  appointer  ipight  appoint  to  one  or  more. 

Fp9t^4  ^  the  4<feMUiil. 
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SMITH  against  MAPLEBACK.  N^^th. 

THIS  was  an  action  of  replevin.     The  defendant  in  his  Wbtvc  a    * 
first  cognizance,  as  bailiflp of  William  Marmaduke  Sellon^  jease  came^ 
ac^EDowledged  the  taking,  &c.  stating  ihat  the  plaintiff,  on  ^hc  j"^^* 
Mh  of  yamtarif  1786,  and  for  one  half  year  then  last  pa«t,  &c.  original  Iw-^ 
held  and  enjoyed  the  said  dwelling-house,  in  which,  &c.  a^aorVby  ana- 
tenant  thereof  to  William  M*  Selion^  under  a  demise  to  him  greement 
thereof  made,  at  the  yearly  rent  of  40/.  payable  quarterly,  to^J^^'J^!^ 
wit,  on  the  8th  of  October  1785,  the  8th  of  yanvary  1786,  the  and  thecal 
%thot  April  1786,  and  the  8th  of  July  1786.     And  because  ««|n«e of  the 
ao/.  kxT  half  a  year,  ending  on  the  8th  of  Jfirmary  1786,  were  ongin*!  *««- 
iq  iorr^ar  and  unpaid  from  the  ptaintifTto  William  Marmadttke  u  ^iie  leasor 
^eiiotiy  the  defendant,  as  bailiff,  &c.  acknowledged  the  taking,  «•  shoold 
Ice.  for  and  in  the  name  of  a  distress,  &c.  "  bavethe 

The  second  cognizance  stated  that  the  plaintiff  held  under '/.  ^*"JJ^^ 
a  like  demise,  as  stated  in  the  first  count,  at  the  yearly  rent  of<«„ed  in  the 
^\L  IQjf.  payable  quarterly  as  aforesaid ;  and  because  15/.  15«.  'Mease,  and 
for  half  a  year  ending  on  the  8th  of  January  1786,  were  in  ll****'"'*^;?*^ 

The  third  stated  that  the  plaintiff  held  under  a  like  demise,  «<  verand 
at  the  yearly  rent  of  40/.  payable  quarterly  on  the  four  most**  above  the 
vsual  quarterly  days  of  payment,  to  wit,  Michaelmas-day  1 785, 1)  J|j|y\^"' 
Christmas»day   1785,    Lady'day   1786,    and    A^idfiwnmer'day  u  ^^^^  ^^' 
1786  :  and  because  19/.  3«.  4i/.  for  one  quarter  of  a  year  and  "  good- will 
the  part  of  another  quarter  of  a  year,  ending  on  the  25th  of**^^^^^^ 
December  1785,  (the  residue  of  the  rent  for  the  said  last  quar-c,  J^h  ai- 
ter  having  been  before  paid  and  satisfied  to  the  said  ^////am  « tignee  ;'* 
Marmaduke  SeHoh)  were  in  arrear,  &c.  »«ch  agrec- 

The  fourth  stated  that  the  plaintiff  held  under  a  like  demise,  J^^^^  ^ 
at  the  yearly  rent  of  31/.  10s.  payable  quarterly  (as  in  the  surrender  of 
third  cognizance  ;)  and  because  15/.  Is*  6d*  for  one  quarter  the  whole 
and  part  of  another  were  in  arrear,  &c.  ^^^^:    "^^e 

The  fifth,  that  the  phuntiff  held  under  a  like  demise,  at  the  a^*^enU» 
yearly  vent  of  3 1/.  10«.  payable  quarterly,  at  the  four  most  usu-  considered 
al  days  oC  payment ;  and  because  71*  4«.  for  part  of  one  quarter  ^^  ^  ^uixi  to 
of  a  year,  ending  oft  Michaehnas^day  1 785,  were  in  arrear,  &c.  ^  ^"4  *"' 

The  sixth,  that  the  plaintiff  on  the  8th  of  January  1786,gJ^8![  not 
and  for  one  quarter  of  a  year  then  last  past  and  more,  held  the  as  rent. 
a»d  premises  as  tenant  as  aforesaid,  by  virtue  of  a  certain  de-  ^'^^  ^^^  ^^' 

""■'^  nM  distrain 
either  for 
that  or  for  the  original  rsnt ;  but  he  has  a  reined/  bj  ssaompsit  for  the  sum  reserved  for  the 
good-will. 
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1786.     misc  to  him  thereof  made,  at  the  yearly  rent  of  31/.  10*.  pay- 
^"^nr^^    abk  on  the  four  most  usual  days  of  payment  ;  and  becajse 
Smith     7/.  17^.  6i/.  for  one  quarter  of  a  year,  ending  on   the  25th  of 
H*^n*t     December  1785,  were  due  and  in  arrear,  &c. 
APLE-       p^^^  .^  ^^^^^  ^^^^  ^^^  plaintiff  did  not  enjoy  the  said  dwel- 
ling-house, &c.  under  any  such  demise  ther/eof  made  to  him 
as  the  defendant  in  his  Jirst  cognizance  alleged  ;  and  that  the 
sum  of  20L  in  the  first  cognizance  mentioned,  was  not,  nor 
was  any  part  thereof,  in  arrear.     l*he  like  pleas  to  the  second, 
diird,  fourth,  fifth,  and  last  cognizance. 

On  the  trial  of  this  cause  a  case  was  reserved  for  the  oja* 
Bion  of  this  court. 

The  plaintiff,  William  Smithy  being  possessed  of  the  premi- 
ses for  a  iong  term  of  years,  by  indenture  of  lease  dated  the 
25th  March  1783  demised  unto  Robert  Sivin  all  that  messuage 
or  tenement,  &c.  (the  premises  mentioned  in  the  pleadings) 
from  the  day  of  the  date  of  the  said  indenture  for  the  term  of 
eight  years,  at  the  yearly  rent  of  3lA  10».  payable  quarterly  on 
the  four  usual  quarter  days.  Robert  Swin  entered  and  tqok 
possession  of  the  premises  under  the  said  lease.  By  indenture 
dated  12ch  of  April  1 7SSy  Robert  Swin  in  consideration  of  145^ 
13«.  assigned  the  premises  to  William  Stvin  for  the  remainder 
of  the  term  ;  who,  afterwards  by  indenture  dated  6tb  yulff 
1785,  assigned  over  to  the  said  William  Marmaduke  Selloiu 
Sellon  entered  and  took  possession  binder  that  assignment. 
The  plaintiff,  William  Smith  afterwards  applied  to  Sellon  to 
take  the  said  premises  ;  and  the  following  agreement  was  en* 
tered  into  between  William  Sellon  and  Ann  Smithy  as  agent  for 
her  husband  the  plaintiff.  ^^  Agreement  between  Mr.  Smith 
"  and  Mr.  Sellon  for  The  Three  JoUy  Sailor*  at  Rotherhithe  / 
*^  Mr.  Smith  to  have  the  house  on  the  terms  as  mentioned  ia 
^^  the  lease,  and  to  pay  8/.  10«.  over  and  above  the  rent  anna* 
"  ally,  towards  the  good*will,  already  paid  by  Mr.  SelhnJ* 

The  plaintiff  *S'm/M  took  possession  of  the  premises  i^iidei^ 
the  said  agreement;  and  the  premises  described  as  The  Thrm 
Jolly  Sailors  in  the  agreement  are  the  same  premises  demiftcd 
by  the  lease  of  the  25th  March  1783,  of  which  the  plaintiffiRJ^ 
liam  Smith  at  the  time  of  the  agreement  aforesaid  had  the  ro* 
version.  The  defendant  as  bailiff  of  William  Sellon  on  &e  14A. 
of  January  1786  took  the  distress  for  one  quarterns  rent. 

The  question  for  the  opinion  of  the  court  is,  whether  Aa 
defendant  a^  bailiff  to  William  Marmaduke  Sellon  had  a  rigbt 
to  distrain  for  any  and  what  rent  ? 
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Sous  for  the  plaintiiT.  The  question  tarna  on  the  effect  of 
this  agreement  ;  whether  it  operates  as  a  surrender  of  the 
term,  or  whether  it  is  to  be  .considered  as  an  under4ease  ? 

This  distress  was  illegal,  because  Sellon  had  no  interest  in 
the  land  at  the  time'of  making  it«  And  it  is  perfectly  dear 
that  a  lessor  cannot  justify  taking  a  distress,  unless  he  has  some 
interest  in  the  land  at  the  time  ;  for  the  title  to  distrain  arises 
from  the  privity  of  estate,  and  ceases  with  it.  It  is  an  indul« 
gence  which  the  law  allows  to  the  owner  of  the  land  to  compel 
payment  of  rent  by  the  lessee  during  that  time.  So  that  even 
where  a  rent  is  reserved  eo  nomine  during  a  term,  no  distress 
could  at  common  law  be  taken  after  the  expiration  of  that  term. 
Co,  Lit.  ^7.  1  Ro.  Abr,  672.  J'his  doctrine  is  recognized  by 
the  legislatare  in  the  statute  8  y//in.  c  14.  which  nllows  a  dis* 
tress  to  be  taken  within  six  mohths  after  the  expiration  of  the' 
term,  provided  the  same  tenant  continues  in  possession.  By 
the  agreement  entered  into  between  the  pluiniitr  and  Sellon^ 
the  former  was  to  have  the  possession  of  the  premises  ;  but 
with  respect  to  the  terms  of  that  possession,  they  are  to  be 
collected  only  by  a  reference  to  the  original  lease,  one  of  which 
is  that  the  possession  shall  cqntinue  ior  eight  years:  then 
there  is  no  interfist  remaining  in  Sellon  which  cocld  entitle 
him  to  make  this  distress* 

As  to  the  rent ;  the  plaintiff  was  to  take  the  house  by  an  ex- 
press reference  to  the  terms  of  the  original  lease,  that  is,  by 
the  payment  of  31/.  10^,  quarterly  at  the  four  usual  days  of 
payment :  but  the  rent  of  8/.  10^.  for  the  good-will  is  to  be 
paid  annually  at  the  expiration  of  each  year,  nnmeh,  on  the 
6ih  of  yultf^  and  not  by  quarterly  payments.  Therefore  the 
first  payment  of  the  8/.  10*.  was  due  subsequent  to  the  time 
of  the  distress  ;  and  the  parties  could  not  intend  to  unite  these 
two  sums  which  were  to  be  paid  at  different  times  and  for  d\U 
ferent  considerations.  But  supposing  it  could  he  collected 
that  the  intention  of  the  parties  was  to  reserve  8/.  lOv.  as  a 
rent,  yet  distress  was  not  incident  to  ic,  if  no  interest  remain- 
ed in  Sellon. 

This  agreement  therefore  must  operate  as  a  surrender  of  the 
term.  Lord  Coke  says  that  surrenders  are  favoured  in  law  : 
aad  at  common  law  a  surrender  of  a  lease  by  deed  might  be 
made  by  parol.  Co.  Lit.  338.  2  h'oL  Abr.  499.  /.  5.  Th& 
only  difference  between  a  surrender  by  deed  and  by  parol  is 
occasioned  by  the  statute  of  frauds. 

It  will  be  highly  inconvenient  and  contrary  to  justice  to  al- 
low the  legality  of  this  distress  ;  because  it  will  be  to  drivtf 
the  lessor  to  his  remedy  over  agaiii^t  the  original  les^e. 
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Skfp/lerd(6¥  th<e  defendant  contended  thatT  this  a^^Hernftot 
did  nbt  amount  to  a  sfurreiidd^  ffoni  S^Uoh  to  tlte  plahitif. 
Where  there  \H  arty  intie^est  or  even  apoftiibility  of  in^M-cst'j^ 
flferVed  in  the  lesfsee,  it  f^mibt  be  taken  to  be  a'surrendei'.  For 
where  j/.^  tenailt  lor  llh^,  assigns  to  the  reVersioricr  fbr  the  hf? 
of  the  reversioner,  he  nf  ay  distraiil  on  him^  on  account' of  the 
possibility  of  his  surviving  the  reversioilcr.  So  where  a  les- 
see either  for  life  of  years  leases  to  the  lessor  reserving  adiy, 
it  does  not  amount  to  a  surrender  (a)*  Wh^re  rent  was're- 
served  (though  the  whole  interest  passed  from  the  lessee  to  the 
reversioner)  that  equally  prevented  its  being  considered  as  t 
surrender  (b).  A  reservation  may  be  good  by  contract  thoogh 
without  deed  (c).  He  admitted  that  no  particular  words  were 
essentially  necessary  to  constitute  a  surrender ;  and  that  it  may 
be  collected  from  the  intention  of  the  parties  appearing  on  the 
instrument  executed  by  them  (^).  In  the  present  case,  it  is 
impossible  to  say  that  it  was  the  intention  of  these  parties,  as  it 
is  to  be  collected  from  the  agreement,  that  this  should  operate 
as  a  surrender.  It  is  to  be  considered  only  as  an  under-leise; 
for  the  defendant  is  to  hold  on  the  terms  of  the  original  lease. 

As  to  the  rent  of  8/.  lOv.  being  payable  at  a  different  time 
from  that  of  the  31/.  10.t.  if  it  appeared  on  this  instrument 
that  it  was  the  intention  of  the  parties  that  these  rents  should 
be  consolidated)  it  must  be  considered  as  payable  at  the  same 
time  as  the  other  sum.  In  4  Bac.  Abr.  343.  it  is  said,  « thobgh 
"  there  be  no  particular  days  mentioned  in  the  deed  for  the 
"  payment  of  the  rent,  yet  if  the  manner  of  such  appointment 
***  will  not  fully  answer  the  design  of  the  contract,  the  law  insadi 
**  case  will  alter  or  transpose  the  words  of  the  deed ;  because 
**  it  is  the  great  end  of  the  law  to  excrcute  all  contracts,  how* 
**  ever  unwarily  or  inariificially  framed,  according  to  the  pur* 
"  port  and  true  intention  of  the  parties  upon  the  whole  deed.** 
Here  the  intention  of  the  parties  is  evident,  and  the  Court 
will  supply  their  defects  in  point  of  form  (e).  Though  from 
the  words  of  this  agreement  the  rent  of  8/.  10¥.  is  to  be  paid 
annually^  yet  it  is  evident  that  the  parties  did  not  metm  one 
annual  payment  i  but  that  sum  was  to  be  paid  annually  by 
auarterly  payments  at  tl.e  same  time  that  the  rent  was  rcscrFcd 
oy  the  original  lease.  And  the  agreement  is  to  pay  bL  10*. 
annually  over  and  above  the  rent  of  31/.  lO.v.  which  indisputa- 
bly proves  that  the  lessee  was  to  pay  so  much  per  annum  at 
the  same  time  that  the  original  rent  is  payable. 

The 


(-)  1  RoL  Pep. 367^    (6)  Dyer,  251.    1  Veat.^72.    (c)  1  Fen&,  342.    (rf)  SM. 
Tcueint.  305.  {e)  3  Hot  M^.  213.  Piowi,  171.  Moor,  459.  Oo.  MHz.  486. 
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The  cases  which  sTiake  a  ditftioctioti  between  contracts  by     17B(n 
deed  and  bj  parol  wtrre  bt^fore  the  statute  4  Geo.  2.  cv  28  ;  be*    ^^---y— ^ 
cause  unless  the  lessor  had  a  reversionarv  interest  in  him,  he     Smith 
cauld  not  dtsirain  :  bat  the  statute  says  that  where  there  is  a    ^''^^i. 
reservation  of  rent,  the  party  having  a  right  by  way  of  coiv     back.* 
iractt  has  a  remedy  by  way  of  distress.  In  Poultney  v.  Holmes 
(a)  it  is  said,  ^'  where  the  lessee  demises  all  his  interest,   re- 
"  serving  rent,  dn  action  lies  on  the  contract.'*     Th^t  case  was 
before  the  statute  4  Geo*  2.  by  which  distress  is  inctdeut  whtre- 
ever  a  rent  is  reserved,     Btackntone  J.  in  hi«  commentaries 
(&)  says,  the  intention  of  the  statute  was  to  put  all  rents  on  the 
aame  footings 

As  this  agreement  therefore  was  no  surrender  of  the  lease, 
because  rent  was  reserved  \  as  the  rent  of  8/.  10^«  to  be  })aid 
annually  over  and  above  the  31/.  10s.  must  mean  so  much  to 
be  paid  fer  annum  at  the  same  times  as  the  original  rent  was 
reserved :  inasmuch  too  as  an  action  would  have  lain  on  the 
Contract  before  the  statute  4  Geo.  2.  and  since  that  time  the 
party  has  a  remedy  by  distress,  Selion  had  a  right  to  distrain 
for  the  whole  rent.  But  if  the  court  should  be  of  a  different 
opinion,  at  least  he  had  a  right  to  distrain  for  the  rent  in  the 
•4Mriginal  lease  ;  there  is  an  avowry  for  the  quarter's  rent ;  and 
the  question  reserved  is,  whether  he  is  entitled  on  either  of 
^ese  avowries.  ^ 

£ou8  in  reply  was  stopped  by  the  Court. 

AsHHURsT^  J.  It  is  not  necessary  to  determine  whether 
this  agreement  amounts  to  a  surrender  of  the  whole  interest, 
or  is  to  be  considered  as  an  under-lease  only  ;  though  if  it 
v^erc  necessary,  I  should  say  it  was  intended  that  the  premi* 
ses  should  be  assigned  for  the  whole  term.  But  even  stippo-^ 
sing  it  is  not  so,  and  that  h  was  only  Intended  to  be  a  demise 
frottt  year  to  year,  we  must  necessarily  give  judgment  for  the 
plaintiff;  because  first,  I  am  of  opinion  that  the  8/.  lOs.  at  all 
cureuts  was  reserved  annually,  and  not  by  way  of  rent  ;  but 
was  intended  to  be  a  paynrient  of  a  sum  in  gross.  For  the 
pbiintiffwastohold  on  the  terms  mentioned  in  the  lease,  and 
t«rpOT8/.  lOs»  over  and  above  the  rent  annually  reserved  to^ 
wards  the  good^will :  that  in  itty  apprehension  does  not  mean 
a  svm  to  be  paid  as  a  rent,  but  a  sum  in  gross. 

But  even  if  it  were  reserved  as  rent,  yet  it  is  reserved  anm/» 
aUyj  therefore  it  could  not  be  due  till  the  end  of  the  year, 
and  the  defendant  had  no  right  to  distrain  till  that  time. 
Then  the  year  not  being  at/an  end,  only  a  proportion  of  i; 
could  be  dusi;. 

Vot.  I*  M  m  m  The 

(a)  I  Strs.  4051^  (^)  3  SI,  Qm,  «,  7. 
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1786.         The  plaintiff  in  his  plea  in  bar  says  the  rent  was  not  in  ar- 

^-^— '    rear  ;  and  it  was  not  so  ;  because  if  the  original  lessor  were 

Smith     tenant   to  the  lessee  under  this  agreement,  yet  as  having  an 

tl^T^ .    interest  in  the  premises,  Sellon  was  to  pay  rent  to  the  plain- 

BACK.     tiff.     The  consequence  is,  that  the  plaintiff  has  a  rent  in  his 

own  hands ;  that  balances  tlxe  rent  claimed  ;  and  then  there 

was  nothing  in  arrear. 

BuLLER,  J.  I  am  satisfied  that  this  was  intended  to  be  a 
surrender  of  the  whole  term.  The  lease  came  into  the  hands 
of  Sellon  by  assignment,  and  Smith  wished  to  have  it  again. 
And  there  is  no  colour  to  say  that  Smith  only  wanted  it  for  a 
particular  period  of  the  term  ;  for  when  the  agreement  says 
he  shall  have  it  on  the  terms  of  the  original  lease,  it  means 
for  the  whole  term^ 

Then  as  to  the  8/.  lOt.  that  is  the  consideration,  on  which 
the  surrender  is  made,  to  be  paid  towards  ihe  good-w:ill.  StU 
Ion  had  paid  a  suin  of  money  in  gross  in  order  to  get  the  as- 
signment of  the  lease.  Instead  of  taking  back  that  sum  which 
he  had  paid,  he  agreed  that  he  would  receive  it  back  again  by 
annual  payments.  As  it  is  not  expressed  on  the  face  of  the 
agreement  from  what  time  the  payment  of  the  8/.  10*.  was  to 
commence,  it  must  be  taken  to  mean  from  the  time  when  the 
agreement  was  made.  Supposing  it  paid  in  the  middle  of  a 
quarter,  it  cannot  be  applied  to  rent ;  because  it  was  to  be 
paid  for  the  good-will  from  the  time  of  the  agreement*  In 
doubtful  cases  where  the  parties  express  themselves  inaccurate- 
ly, the  courts  will  expound  their  contracts  according  to  their 
intention.  And  it  is  a  maxim  in  law  so  to  judge  of  contracts 
as  to  prevent  a  multiplicity  of  actions  ;  therefore  this  must  be 
taken  *o  be  a  surrender,  in  order  to  prevent  two  actions  in- 
stead of  one.  For  i(  Sellon  were  to  recover  against  Smithy  the 
latter  might  recover  upon  the  lease  against  the  former,  which 
would  be  absurd.  And  it  is  on  that  ground,  that  the  courts 
have  construed  express  words  of  covenant  into  a  release.  As 
supposing  the  obligee  of  a  bond  covenanted  that  he  would 
not  sue  on  it,  the  courts  say  that  shall  operate  as  a  release  ;  for 
if  it  operated  only  as  a  covenant,  it  would  produce  two  ac- 
tions. So  here  it  being  clear  that  Smith  was  to  have  the  lease 
back  again,  it  operates  as  a  surrender  j  and  Sellon  cannot  re- 
cover any  more  than  the  8/.  lOff.  which  is  to  be  paid  annually 
as  a  snm  in  gross  ;  and  therefore  he  is  entitled  to  an  action  of 
assumpsit  to  recover  that  sum. 

^       Posteatothe  Plaintiff* 

ChitrchilI. 
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1786. 


CHURCHILL  agaimt  WILKINS. 


Friday^ 

Nov.  irtH. 


THIS  was  an  action  upon   the  case,  tried  before  ^i/re,  Where  the 
Baron,  at  the  last  summer  assizes  at  Oxford^  in  which  ^*^''^^*  ^** 
the  plaintiff  declared  upon  a  special  agreement  to  buy  of  the  ^^^^   ^^^ 
defendant  all  the  fat  or  tallow  w  hich  the  defendant  should  have  ihc  dcfen- 
lo  Jisposc  of  for  \z  months,  froA  the  31st  of  yw/y  1784,  at  ^^^V^ '»**^"'** 
the  price  of  4.».  per  stone.     There  was  a  secortd  count,  stating  ^^g  ^  v^ff 
the  agreement  to  be,  to  deliver  the  fat  or  tallow  at  the  price  all  his  lallow 
of  4^. /^cr  stone,  and  two  gallons  of  gin  to   be    delivered  atat4#.j&er 
Christmas;  with  general  counts.  stone ;»nd 

The  agreement  proved  was.    That  the  plaintiff  was  to  give    ^^.^^^^^ 
4*.  per  stone,  and  if  he  ^ave  any  other  pennon  more^  he  was  to  that  the  de- 
giv*f  the  same  to  the  defendant.     Upon  which  Eyre^  Barony  be-*^"^"^    . 
ing  of  opinion  that  this  was  a  material  variance,  nonsuited  the  *g^  jt  ^t^ij 

plaintiff.  ^      /xrlrone, 

Humer  shewed  cause  against  a  rule  which  had  been  obtain- «in</#om«c/> 
ed  for  setting  this   nonsuit    aside.     In  order  to  maintain  this^'^.^'^ 
action,  the  plaintiff  ought  to  have  stated  in  his  declaration  the^^^^'*^^^' 
entire  contract ;  bat  he  has  omitted  to  set  forth  a  most  esstn't-^jcr^on/   this 
al  part^  namely,  the  whole  consideration  of  the  promise,  which  ^^as  hcM  a 
is  now  onlv />rtr//a//2/ set  forth.     Whether  it  would  or  would  **^'^' ^^"* 
not  have  been  necessary   besides  to  aver  pt^rtormance,  is  not  at 
present  material  to  be  considered.     If  it  h  id  bv^rn  stated  ge- 
nerally, that  the  defendant  undertook  to  deliver  to  the  plaintiff 
all  his  tallow,  without  expressing  any   consideration  at  all,  it 
would  have  appeared  to  be  m^dum  pactum^  and  ih'  rcfore  \oid. 
Then  if  it  were   necessary  to  sct  out  some  considrmtion,  it 
must  be  equally   as  necessary  to  set  it   out  truly  :  for   if  the 
consideration  proved  is  different  from  that  which  is  laid,  it  is 
a  fatal  variance.     The    declaration  shouUl    have    statr  rl    ihe  i 

whole  consideration,  and  then  have  averred  that  the  |>1  .intiff  ' 

was  ready  to  have  paid  the  Ats.per  stf>ne,  antl  so  nuu  h  niOi  v  as 
he  had  given  to  any  other  person.  For,  if  irj  faci  ihe  pi  Mu.iff 
had  given  more  to  any  other  person,  tha(  would  have  h-*  •»  a 
substantial  defence  for  the  defendant,  which  upon  this  occa- 
sion he  was  precluded  from  going  into. 

As  to  Ughtred^s  case  (a),  the  disiincrion  there  taken  vas 
between  conditions  precedent  and  suf)seqaejn,  and  wha  as 
necessary  to  be  averred;  but  that  case  does  not  say  that  t  s  not 
requisite  to  set  out  the  whole  contract,  ir.  Cr..  Eliz.  8  <8, 
where  the  declaration,  after  stating  that  in  consideration  tiiat 

the 
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1786  the  plaiotiff  would  pay  a  sum^of  money,  the  defendant  under* 
took  to  surrender  a  lease,  only  averred  a  tender  of  the  money 
without  going  on  to  say  that  it  was  either  refused  or  accepted, 
the  avermem  was  held  ill. 
WiLKr.Ni.  Bower  and  Abbots  contra.  The  question  is,  whether  this  is 
a  disjunctive  contract  ?  Here  is  enough  set  forth  in  this  con- 
tract to  shew  the  plaintiff's  title,  and  that  is  all  that  is  ueressa* 
ry.  There  was  no  precedent  condition.  1  Lutw.  249.  Doctr* 
PL  91.  Where  two  considt^rations  are  in  the  alternative,  the 
party  who  is  to  perform  is  at  liberty  to  elect,  and  need  only 
set  forth  so  much  as  gives  him  a  right  to  sue.  In  Laton  v» 
Pearce  [a\  the  plaintiff  who  sued  for  a  penalty  under  the  lot- 
tery  actotir  6.  3.  c.  46.  declared  as  upon  an  absolute  agree- 
ment for  20/.  The  fact  was,  that  the  contract  was  in  the  al- 
ternative, either  to  take  20/.  or  an  undrawn  ticket  in  the  lotte- 
ry ;  but  the  election  was  in  the  party  sued*  There  Lord 
' Af /m/?r/t/ said,  that  if  the  option  had  been  in  the  fhiniiff^  and 
he  hud  elected  to  take  the  20/.  the  contract  would  have  been 
sufficiently  stated,  because  he  would  thereby  have  converted 
the  agree  met)  t  into  an  absolute  contract  for  th€  payment  of  the 
money ;  and  then  the  other  part  of  the  alternative  in  the  ori- 
ginal bargain  would  become  surplusage.  Here  It  was  in  the 
power  of  the  plaintiff  to  elect  whether  he  would  give  more 
than  4s. per  stone  to  any  body  else;  and  having  elected,  he  re- 
duced the  contract  to  a  certainty  ;  and  then  the  whole  is  set 
out,  and  there  is  no  substantial  variance  between  the  contract 
laid,  and  that  proved.  If  a  contract  be  variable  upon  a  con- 
tingency which  does  not  happen,  the  original  contract  becomes 
abtiolute. 

This  case  may  be  considered  in  another  view.  The  contract 
in  effect  is,  that  the  plaintiff  will  buy  of  the  defendant  all  the 
tallow  at  a  certain  price,  provided  that,  if  he  gave  more  to 
any  l>ody  else,  he  would  give  the  same  to  the  defendant. 
Then  how  is  the  defendant  precluded  by  this  declaration  from 
entering  into  the  nature  of  his  defence?  It  is  enough  for  the 

{plaintiff  to  shew  that  part  of  the  contract  which  he  is  to  per- 
brm,  and  upon  the  trial  the  defendant  may  take  advantage  of 
the  proviso  by  way  of  defence. 

As  to  the  cases  which  make  a  distinction  between  conditions 
precedent  and  subsequent,  they  are  not  applicable  to  the  pre- 
sent ;  for  here  nothing  more  was  to  be  performed  by  the 
plaintiff.  He  could  not  have  proved  that  he  had  not  paid 
more  than  A/s.ptr  stone  to  any  other  person  ;  therefore  it  waa 
not  necessary  to  allege  it,  because  it  would  have  been  averring 
H  negative, 

AsHHtTRST, 
(a)  2)9^  15. 
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AtHBiTMT,  J.    Thii  noD&uit  is  proper.    It  was  incumbent     If  86. 
ontbeplainuff  to  slate  his  case  truly.     But  the  contract,  as   1-^^^-^ 
stated,  is  differeat  in  sense  from  that  which  is  proved.    For  a  Churou* 
contract,  that  the  defendant  shall  delivrr  all  bis  tallow  at  a  par*      '^f* 
ticidar  price^  is  not  the  same  as  a  contract,  that  he  shall  deli-  wKLkijis. 
ver  it  at  that  price,  or  at  a  greater^  on  the  happening  of  a  par- 
ticular event.     The   plaintitT  should  have  stated  the  whole, 
and  then  have  averred  that  he  had  not  given  more  than  4«. 
per  stone  to  any  other  person,  and  that  he  was  ready  to  have 
paid  that  sum. 

As  to  tlie  case  of  Laton  and  Pearce^  it  does  not  appear  to 
me  to  contradict  that  principle. 

BvLLBR,  J.  1  wish  to  have  an  opportunity  of  looking  into 
the  case  of  Laton  and  Pearce^  before  I  finally  decide  this.  But 
laying  that  out  of  the  question  for  the  moment,  (lor  I  think  it 
will  not  be  found  to  apply,)  this  case  admits  of  no  difficulty. 

This  is  an  action  on  a  special  agreement.  1  he  agreement 
is  the  gist  of  the  action,  therefore  it  must  be  stated  truly. 
And  this  does  not  clash  with  the  principle  drawn  from  the  ca* 
SOS  cited  by  the  plaintiff's  cotmael,  which  says  that  the  plain- 
tiff need  not  set  forth  different  pans  of  an  agreement  which 
are  not  essential  to  the  right  of  action  ;  for  here  the  contract 
Droved  is  different  in  substance  from  that  which  is  alleged. 
For  the  declaration  states,  that  the  plaintiff  was  at  all  events 
to  pay  only  four  Mhiliings^  whereas  the  contract  proved  was, 
that  be  was  to  pay  so  much  or  something  more^  as  events  might 
happen.  1  hey  differ  therefore  in  ciiis  respect ;  the  agreement 
stated  in  the  declaration  is  for  a  particular  price  o^^oilE//^/^, 
whereas  that  proved  is  for  the  sum  stated  in  the  declaration,  or 
9ome  other  price  con(BtionaUy. 

This  is  not  the  case  of  an  alternative  contract,  where  the 
party  has  his  option  to  do  one  thing  or  another ;  5ut  it  de- 
pends upon  a  contingency,  because  according  to  some  future 
event  it  is  a  contract  for  a  greater  or  a  less  sum.  Therefore 
the  term  alternative  is  improperly  used  here. 

Neither  is  this  like  the  question  in  Ughtre(P»  case.  But 
the  question  here  is,  whether  the  plaintiff  must  not  state  the 
contcact  as  it  is  ?  and  whether  he  can  state  a  contract  as  abso- 
late,  when  whether  it  is  absolute  or  conditional  depenfls  on 
the  event  of  another  fact. 

1  will  look  however  into  the  case  of  Laion  and  Pearce^  and 
if  it  makes  any  difference  in  my  opioon,  I  will  mention  this 
caseagahu  Hule  discharged. 
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On  the  next  day  Buller^  J.  said  that  the  case  of  Laton  and 
Pearce  was  rather  against  the  plaintiff  than  otherwise  ;  for  the 
court  in  that  case  held  the  variance  to  be  fatal.  But  he  obi- 
served  that  that  was  an  alttrnative  contract. 


Saturday.         The  KING  agcdnst  SAMUEL  HAWKSWORTH. 

}^ov.  18th.  * 

An  un-  '  /CONVICTION  on  the  lottery  act  22  Geo.  3.  c.  47. 
stamped  ^^  ^Y  ^^^  ^^^^  section  of  that  act,  the  more  effectually  to 
agreement  prevent  abuses  in  the  selling  of  the  shares  of  lottery  tickets,  it 
to  sell  a  |g  enacted,  **  that  the  commissioners  shall  establish  an  office 
ticket  in  the"  ^°  ^^^  "^^  ^^  London  or  IVestminster  for  the  deposit  of  tick- 
lottery  be-  ^^  cts  intended  to  be  sold  in  shares,  and  every  ticket  in  any 
fore  the  *'  such  lottery  as  aforesaid,  before  it  shall  be  divided  into,  or 
tickets  are  4i  g^y  j^  shares,  shall  be  brought  to  the  said  office,  and  shall 
wi?h*the  **  ^^  there  deposited  and  left  with  the  receiver-general  of  his 
commission-"  majesty's  stamp  duties.*' 

ers,  ii  with-  gy  ^h^  15^^  section,  "  every  agreement  for  the  sale  of.  a 
ty  inflicfwT ""  ^^^^^  ^f  any.*ttcA  ticket  or  tickets^  so  to  be  deposited  as  afore* 
by  the  2l8t  *'  said^  shall  be  expressed  on  a  piece  of  written  or  printed  pa- 
aeciion  of  "  per,  vellum  or  parchment,  and  shall  be  impressed  with 
5^*  il^^'  **  some  mark,  device,  or  stamp,  to  be  from  time  to  time  pre- 
**  scribed  by  the  said  commissioners  for  that  purpose." 

And  the  21st  section  inflicts  a  penalty  of  50/«  on  any  person, 
*^  who  shall  sell  or  agree  ro  sell  any  share  or  shares  of  any 
"  ticket  or  tickets  in  any  such  lottery  as  aforesaid,  otherwise 
*'  than  by  a  written  or  printed  agreement  on  apiece  of  pa4>er| 
"  &c.  stamped  and  marked,  &c." 

The  information  stated,  that  on  the  11th  July  1786,  the 
defendant  being  a  .lottery -office  keeper,  did  by  an  agreement 
then  and  there  made  between  the  said  defendant  and  one  Mary 
Pais  (the  same  agreement  being  then  and  there  expressed  on 
paper)  sell  to  the  said  Mary  Pais  a  share^  to  twV,  one  sixteenth 
part  of  a  ticket  in  a  certain  lottery  established  by  an  act  of  par- 
liament made  in  the  26th  year  of  his  majesty's  reign  entitled 
^^  an  act  for  granting  to  his  majesty  a  certain  sum  of  money  to 
**  be  raised  by  a  lottery  ;"  and  that  the  said  agreement  nfOf  not 
impressed  with  any  mark^  device^  or  stamps  prescribed  by  the 
commissioners  for  managing  the  duties  t^pon  stamped  vePuro, 
parchment,  and  paper,  contrary  to  the  form,  £s?c.  whereby  ihc 
said  defendant  forfeited  for  his  said  offence  the  sum  of  SOL 
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The  record  of  conviction  then  stated^  that   the  defendant     1786. 
being  summoned  before  the  justices,  pleaded  not  guilty  to  the    ^— ^-^ 
charge,  whereupon  the  justices  proceeded  to  examine  the  said  The  Ki  mg 
Jdary  Paift^  who   deposed  that  the  defendant,  on   the  11th    jJ^^'J^. 
JiUy  1786,  kept  a  lottery-office  at  Charing  Cross^  and  that  she     worth". 
went  on  that  day  to  the  said  office  for  the  purpose  of  buying 
of  the  defendant  one  sixteenth  part  or  share  of  a  ticket  in  the 
lottery,  &c.     That  the  defendant  agreed  to  sell  her  the  same 
for  the  sum  of  nineteen  shillings  and  sixpence,   and  did  sell 
her  the  same  accordingly.     That  the  agreement  by  which  the 
said  defendant  did  so  sell  to  her  the  8;iid  sixteenth  part  of  a 
ticket  in  the  said  lottery  was  then  in  his  said  office  expressed 
on  unstamped  paper  ^  and  by  him  the  said  defendant  delivered 
to  her  the  said   Mary  Pah:     That  she  then  paid  to  him  the 
said  19*.  6^.  for  the   said  sixteenth  part  or  share  of  a  ticket, 
i^c.     That  the  above-mentioned  paper  writing,  being  produc- 
ed, was  as  follows :  ''^Byjield  and  Hawksworth^  Charing  Cross ^ 
"received  July  11th,  1786,  the  sum  of  nineteen  shillings  and 
**  six-pence,  being  in  consideration  for  one  sixteenth  share 
"  of  a  lottery  ticket  in  the  ensuing  English  lotter}',  which  I 
♦*  promise   to  deliver  to  the  bearer  hereof  on  the  re-delivery 
"  of  this  receipt,  before  the  drawing  of  the  said  lotter}-. 

"  For  Self  and  Co/ 

^^  Samuel  Hawksworth.^'^ 

'   Whereupon  the  justices  (no  defence  being  offered)  convict- 
ed the  said  defendant  in  the  sum  of  50/. 

Bearcroji^  for  the  defendant,  objected  that  agreements  for 
Ae  sale  of  shares  of  tickets,  before  such  tickets  are  issued,  are 
not  required  by  this  act  to  be  upon  stamped  paper.  For  the 
15th  section  of  the  act  requires  (among  other  things)  that  all 
tickets,  before  they  aredivived  into  shares,  shall  be  deposited 
with  the  commissioners  appointed  by  that  act.  Now  by  the 
following  section,  on  which  this  conviction  is  founded,  it  is  "* 
required  that  everj'  agreement  for  the  sale  of  shares  of  suck 
tickets^  80  to  be  deposited  as  aforesaid^  shall  be  stamped.  This 
agreement  therefore  does  not  come  within  that  description. 
Because  it  does  not  appear  that  at  the  time  that  this  agreement 
was  made,  the  tickets  were  issued  or  deposited^  and  the  act 
only  attaches  upon  agreements  made  for  the  sale  of  shares  of 
sxsch  tickets  so  to  he  deposited. 

Neither  is  this  the  sale  of  a  share  of  a  ticket  within  the  21st 
section ;  because  this  is  only  an  agreement  for  the  sale  of  a 

share 
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ITM.    share  <tf  a  ticket  genetally  and  Hot  of  a  ^f^fcifo  ticket.     BoC 
^*->-y^-^    the  penalty  cao  only  attach  upon  the  sale  of  a  share  of  aoiM 
The  Kino  particular  ticket  numbered*     Therefore  this  k  neither  wifhia 
^i^  ^    the  spirit  nor  th«  letter  of  the  statute* 
^^"*        Ernkine^  contra^  was  stopped  hy  the  court. 

AsiTBURsT,  J.  The  construction  contended  for  by  the  de- 
fendant's counsel  would  be  a  total  repeal  of  this  act  of  pftTlia- 
ment.  It  was  passed  in  order  to  prevent  a  multiplicity  of 
shares  being  sold  before  the  tickets  were  delivered  ;  for  be- 
fore the  issuing  of  the  tickets,  the  lotter^'-oflice  keepers  might 
have  contracted  for  the  sale  of  tickets  to  a  large  amount^  when 
in  fact  they  were  worth  nothing ;  this  was  the  very  evil  which 
the  act  intended  to  remedy.  The  legislature  therefore  direct* 
ed,  that  the  tickets  should  be  deposited  before  the  office- 
keeper  should  sell  at  all.  And  the  deposit  of  the  ticket  is  a 
security  to  the  purchaser.  But  if  it  were  permitted  to  sefi 
shares  of  any  tickets  before  they  were  delivered  out,  a  man 
might  practise  with  impunity  every  fraud  which  the  act  was 
intended  to  prevent.  Therefore  this  is  not  a  construction 
agaiiist  the  spirit  or  letter  of  the  act. 

BuLLBR,  J.  Nothing  can  be  more  express  than  thewordtl 
of  the  21st  section.  By  that,  no  share  can  be  sold  or  agtee^ 
for  but  on  stamped  paper.  Therefore  it  is  immaterial  whe- 
ther this  agreement  was  before  the  delivery  out  of  the  tickets 
or  afterwards* 

By  the  15th  and  IGch  sections  two  things  are  required  to^  be 
done,  that  the  tickets  shall  be  deposited,  and  that  the  sliares 
shall  be  stam|>ed:  the  defence  set  up  is,  that  because  the  de- 
fendant  has  oflfended  in  both  these  particulars,  that  he  ought 
not  to  be  punished  for  either.  According  to  the  true  con- 
struction of  the  statute,  all  tickets  are  within  it.  If  a  pnrar 
sell  a  share  without  depofiting  the  ticket^  he  is  guilty  of  an  of- 
fence within  the  act ;  and  if  he  sell  a  share  oti  tmat^tmped  fm* 
*  per^  he  is  likewise  guihy.  Then  the  words  ^^  so  ic  te  d^fosi^ 
40d^^  in  the  latter  section,  must  mean  any  ttcketa  whtfiii  by 
die  act  are  directed  to  be  deposited. 

Conviction  affirmed. 


lll« 
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The  KING  ^(jffM^  DOWNES.      ,  &mi. 

tj*  IGHT  issues  were  joined  oa  the  pleadings  on  this  infbr.  Where  tny 
•*-*  mation,  which  was  in  the  nature  of  a  quo  luarranto  calling  ^*.°^  •*^5" 
on  the  defendant  to  shew  by  what  title  he  exercised  the  office  ^^^^^.^^ 
of  Bridge-roaster  of  the  borough  of  Bridgenorth.  At  the  trial,  to  infonnatU 
si;j  of  Aenj  were  found  for  thi  defendant,  aod  the  two  la^t,  ^^ "  ^^""* 
vhich  were  oa  the  election  j^nd  admission  of  the  defendant,  w^uuw,^ 
V^re  found  for  the  prosecutor.  whicfa  jihI^a 

A  fjulp  having  been  obtained  to  shew  cause  why  the  piaster  ment  of  ous* 
of  the  Crown  Office,  in  taxing  the  costs  in  this  cause^  should  |^.^*  ^^"^^^ 
QOt  be  directed  to  disallow  the  co^ts,  on  account  of  the  si^L  is-^o  ^^on 
sues  found  for  the  defendant,  atl  the  U^ 

BearcrpUy  CaidecoU^  and  Simeon^  now  shewed  cause,  and  *oes. 
contended  that  it  had  been  the  constant  practjLce  to  allow  ^osta 
to  the  prosecutor  on  all  the  issues  on  ^9  warranto  inform^'* 
tions,  if  judgment  were  given  against  the  defendant  on  any 
ope.  That  BO  authority  could  be  found  contradicting  this 
practice*  That  in  the  case  of  the  King  v.  Dunning  (q)% 
where  on  the  trial  of  a  quo  warranto  information,  seven  issues 
were  found  for  the  defendant^  and  two  for  the  prosecutor,  a 
similar  application  had  been  made,  which  was  refused  by  the 
Court ;  and  the  costs  were  allowed  to  the  prosecutor  upon  all 
the  issues.  That  under  the  9  AnUm  c.  20.  there  is  no  appoint- 
ment  of  costs ;  and  if  judgment  of  ouster  be  given  against  the 
ilefendaiit,  ilhe  prosecmor  tsenlitled  under  that  statute  to  cOstt 
on  all  the  issues. 

Bower ^  in  support  of  the  rule.  A  auo  warranto  informa- 
tion has  of  late  years  been  considered  in  the  nature  of  a  civil 
action.  A  prosecutor  is  only  entitled  under  the  9  Ann.  to 
costs  in  the  same  cases  as  the  plaintiff  in  a  civil  action  is  un« 
der  the  statute  ^'Giouce9ter  .{by.  And  it  has  been  .the  invari« 
able  rule  to  allow  costs  to  a  plaintiff  in  a  civil  action  on  those 
issues  odlyiwhicfa  ane  'found  Sat  iAm.    Jstley  v.  Toungy  % 

l%e  statute  Ai  the  4  Jbm.<u  \6.  ia>not  .applicable  to  this  case 
where  the  pleas  are  single.;  ienthat  only  gives. the  whole  costs 
•on  double  pleas  where  the  platatiff  Tecov«rs  upon  any  x>ne  €^ 

iPir  'CtMianu     Theve  is  no  analogy  between  .thie  and  civil 

froceedings.    in 'doubtful  <:ases,  thepraaice  which  has  uni-» 

¥oc.iL  iN^iiii  formly 
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1786.     formly  obtained  in  the  Crown  Office  since  Queen  Jnn^fk  time 
^>>.yi>    is  sufficient  to  decide  this  question ;  and  therefore  the  prosc- 
The  Ki  G  cutor  is  entitled  to  costs  on  all  the  issues. 
ogf^^ntt  Rule  discharged.- 

DuWNES. 


jJ^Ast.  DYCHE  against  BURGOYNE. 

Judgment  jnUNNINGTON  shewed  cause  against  a  rule  which  had 
STfor^w  ITr  ^^^^  obtained  by  Gibbs^  why  the  proceedings  should  not 
of  a^plea*!/  be  set  aside  for  irregularity.  The  irregularity  complained  bf 
mty  time  after  yar^LS^  that  judgment  was  signed  on  the  morning  (i)  of  the  day 
34  bourg       gjfj^,.  j|^^  pjgji  ^3s  demanded. 

time  of  the  ^^^  cause  shewn  was^  that  the  judgment  was  not  signed  titt 
plea  deman-24  hours  after  deniand  of  the  pica. 

<1«1  (*;•  In  support  of  the  rule  it  was  contended^  that  this  could  not 

be  done  until  the  opening  of  the  office  in  ^he  afternoon,  be- 
fore which  a  plea  had  been  delivered. 

Per  Cur.      The  rule  is^  that  judgment  may  be  signed  for 
,  want  of  a  plea  at  any  lime  after  twenty-four  hours  from  the 
time  of  the  plea  demanded.  Rule  discharged. 

But  the  Court  gave  the  defendant  leave  to  plead,  upoa 
payment  of  costs. 

'  (tf)  Provided  the  time  for  pleading  be  expired.    Bcmlea  y.  Edmarde,  p.  4.  tqI* 

.     IIH. 

(/>)  This  objection  was  probably  founded  on  the  cue  of  Southe^trntWrn^huc*  r. 

Greenfield t  Barnes,  4io  edii.  266. 


TuetdoTf 

Nov,  21st,  SHETELWORTH  against  NEVILLE. 

^efr^t  Uw'^r^^'*^  ^^  ^^^  bonds,  made  by  the  defendant's  father  f^ 
who^was^'  'L^  ^^^^  of  which,  dated  31st  March  1756,  was  in  80&  aad 
sued  by  an  the  second,  dated  the  15th  of  December  1 77 S^  was  in  Ai9C^ 
obligee  of  Pleas;  1st,  The  general  issue.  2d,  Nothing  by  de^ceat. 
that'^hr'^*'  ^^'  ^  *^o"^  S>ven  to  the  defendant  by  his  father  on  the  SSd 
claimed  to  ^  August  1785,  for  136/.  conditioned  for  the  payment  of  5tA 
letain  a  cer.  and  interest,  and  that  there  is  now  due  for  principal  and  ime- 

monc^Taid*  ^*^^'  ^^^*  ^^**  ^^^  P'^*  ^^^^  Stated,  That  the  defendant  kad 
oml!f  rJ!  not  any  lands  or  tenements  which  were  the  lands  or  tenementt 
T^'ing  the  of  his  father  by  hereditary  descent  in  fee  simple  from  his  fa* 
premises,  then  ex«tfU)t  a  certain  messuage  or  dwelUnfl^MUse,  with  the 
^cannot  be  .  o  »      •Dnur 

soppoited  »ppur- 
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appurtenanceSy  erected  by  his  father  in  his  life-time  upon  a  t7ft6. 
certain  piece  or  parcel  of  ground,  situate  and  being  in 'the  pa-  '  — 
rish  of  Tolkshurat  Beckingham^  in  the  county  of  E^atx^  and 
now  in  the  tenure  or  occupation  of  the  defendant ;  and  also 
except  a  certain  wind-mill,  with  the  appurtenances,  purchas«  Nevii.le 
ed  by  his  father  in  his  life-time,  situate  and  being  in  the  same 
parish,  and  now  in  the  tenure  or  occupation  of  the  defendant; 
which  said  lands  and  tenements  are^  in  the  first  place,  subjtct 
and  liable  to  the  pciyment  and  satisfaction  of  the  said  sum  of 
70/.  IQs.  so  due  and  owing  to  the  defendant  upon  the  said 
writing  obligatory  as  aforesaid  i  and  also  to  the  pai^ment  and 


satisfaction  of  a  certain  other  sum  of  100/.  laid  out  and  expeud* 
ed  by  the  defendant^  since  the  death  of  his  father ,  for^  in^  and 
about^  the  repairing  of  the  scud  winJ-miil^  with  the  appurtenan* 


cesy  over  and  beyond  the  amount^  of  the  renu^  issues^  and  pro^ 
fXs  thereof  4th,  That  there  were  no  assets  except  the  said 
messuage  and  wind-mill,  which  were  first  subject  to  the  pay- 
ment of  70/.  10*.  for  principal  and  interest  due  on  the  bond 
to  the  defendant.  5th,  That  there  were  no  assets  except  the 
said  messuage  and  wind- mill. 

To  the  third  plea  there  was  a  general  demurrer,  and  join- 
der in  demurrer ;  on  which  the  present  question  aro&e. 

Gibbsj  in  support  of  the  demurrer.  The  question  is.  Whe- 
ther the  heir  is  entided  to  reuin  for  the  repairs  mentioned  in 
the   third  plea  against  the  bond-debt  due  Irom  his  ancestor? 

An  heir  cannot  by  his  own  act  raise  a  charge  on  the  esiate 
in  his  own  favour  which  shall  supersede  the  incumbrances  of 
his  ancestor.  The  present  defendant  took  this  estate  subject 
to  the  claims  of  the  specialty  creditors  of  his  father.  Ho  has 
no  more  claim  against  a  creditor  by  bond  for  an  allowance  of 
this  sort,  than  against  a  mortgagee  out  of  possession  who 
brings  an  ejectment  j  for  a  mortgagee  would  be  entitled  to 
recover  the  possession,  not  subject  to  any  improvements  made 
by  the  heir.  There  i^  no  difference  between  such  an  action 
and  the  present,  since  the  fruit  of  the  judgment,  namely,  the 
execution,  is  in  eifect  the  same.  The  defendant  in  the  pre- 
sent case  claims  an  allowance,  because  the  repairs  have  ex- 
ceeded the  rents  and  profits :  but  supposing  the  excess  hud 
been  the  other  way,  the  obligee  could  not  have  recovered 
them  in  this  action.  And  therefore  whatever  the  defendant 
may  have  expended  in  repairs,  the  loss  must  fall  oh  him. 
The  plea  goes  only  to  the  time  of  pleading.  And  if  the 
plaintiflF  should  recover  in  this  action,  the  heir  will  receive 
.the  rents  and  profits  between  the  times  of  plead'mg  and  of  exe- 
cution. 
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ir66.     cutiott.    tills  shews  thftt  the  pliea  ciktinbt  be  sut^port^  CMl 

V"v<^   any  principle  of  justice ;  for  the  defetidant  admits,  that  he  has 

^wouTH^   onlv  a  claim  for  the  etcess  of  the  repairs  beyond  the  rents, 

"^ain^    ^^^  y^^  ^^^  continue  receiving  the  rents  till  the  ^xecatSidi^ 

Hevicliu  without  making  any  allowance* 

There  are  also  particular  objections  to  this  plea  in  poiatof 
form.  It  is  perfectly  new,  which  aflfbrds  a  strong  a)rgatttciit 
for  saying  that  it  cannot  be  supported,  as  the  same  cifatm* 
stances  niust  have  frequently  occurred. 

Though  an  executor  tnay  plead  paytnent  of  a  simple  c<Mk 
tract  debt  before  notice  of  a  specialty,  yet  the  defendant  tA 
this  case  has  not  pleaded  that  he  made  these  repairs  before 
notice  of  the  plaintiff's  claim* 

Neither  is  it  stated  that  these  repairs  were  necessary  ?  Acy 
mieht  be  ornamental  only. 

Again,  it  appears  that  all  the  repairs  were  made  on  tba 
wind-mill  alone :  but  the  plea  states  that  the  repairs  exceed 
the  rents  arid  profits  of  the  Whole  estate. 

Wood,  contra^  ad  mined  that  this  was  anew  plea,  bathe 
contended  that  on  principles  of  equity  it  might  be  supported* 
As  to  one  of  tlie  formal  objections,  that  it  is  not  stated  that 
this  money  was  laid  out  in  neces^aryrtfnit^^  that  has  no  weighty 
because  repairs^  ex  ti  termini,  must  mean  necessary  repairs  f 
knd  ornaments  cantbt  be  included  under  that  descnption. 

There  is  no  doubt  but  that  the  heir-at4aw,  being  a  bend 
creditor,  is  entitled  to  a  preference  In  respect  of  hia  own 
bond  debt ;  and  he  is  liable  no  further  than  the  value  of  as^ 
sets.  And  where  an  heir-at-law  has  paid  a  bond  debt  to  tbe 
value  of  the  lands  descended,  it  ts  a  good  plea.  Here  the  hehw 
at-law  is  merely  a  trustee  fOr  the  benefit  of  the  bond  credt» 
tors ;  and  therefore,  considering  him  in  that  light,  he  is  emi. 
tied  to  all  just  allowances ;  ^and  hf  he  had  expended  any  mo« 
ney  upon  the  premises,  it  would  hnve  been  allowed  him  in 
equity.  Supposing  this  estate  had  been  devised  to  the  heitw 
at-hw  for  the  payment  of  debts,  and  he  had  expemded  this 
money  in  necessary  repairs  upon  the  premises,  he  would  havt 
been  entitled  to  have  pleaded  the  matter  in  ban  It  is  true, 
that  this  is  not  a  devise  to  a  trustee  for  the  payment  of  debts, 
but  the  law  has  appropriated  this  esrate  in  the  hands  of  thfe 
heir  for  the  purpose  of  paying  debts ;  and  there  is  no  differ* 
ence,  whether  an  estate  be  devised  to,  or  whether  the  hrw 
casts  it  upon,  the  heir  for  the  same  purpose.  That  is  the  case 
with  respect  to  a  guardian  :  if  he  lay  out  monev  in  repairs, 
the  Court  of  Chancery  will  aHow  them  to  him.    &«i  if  a  bond 

creditor 
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creditor  were  to  extend  the  land  which  descended  ta^he  heir,     1^7'B& 
and  being  in  possession  was  obliged  to  lay  out  money  in  ne-    v^^i^ 
cessary  repairs,  the  heir  would  be  obliged  to  liquidate  these  Siikibi*- 
expences  before  he  could  recover.     Also  where  tenant  by  eh-    ^®*J» 
git  has  laid  out  money  for  repairs,  he  is  entitled  to  retain  the  NsvtLLc. 
rents  and  profits  till  he  is  repaid. 

Gibha^  in  reply,  was  stopped  by  the  Court. 

AsHHURsT,  J.  It  is  certainly  a  strong  presumptive  argu- 
ment that  this  plea  is  bad,  that  it  is  the  first  time  it  has  ever 
been  attempted  to  be  pleaded.  But,  on  the  reason  of  the 
thing,  it  is  not  good.  And  besides  there  are  some  defects 
in  point  of  form. 

First,  it  is  not  stated  that  these  were  necessary  repairs.  If 
the  heir-at4aw  were  to  be  allowed  aU  the  moncy.which  he 
were  to  lay  out  in  repairs,  he  might  lay  out  more  than  was 
necessary. 

Again,  it  is  not  alleged  that  he  had  no  notice  of  the  plain- 
tiff's demand  before  these  repairs  ,were  made. 

But  a  more  substantial  objection  in  point  of  reason  in  this 
case  is,  that  the  case  of  an  heir-at-law  is  not  like  that  of  a 
trustee  for  the  payment  of  debts.  A  trustee  is  not  at  liberty 
to  applv  the  rents  and  profits  to  his  own  use:  they  must  go 
in  diminution  of  the  just  debts.  But  that  is  not  the  case  with 
respect  to  an  heir-at-law ;  for  till  the  possession  is  recovered 
against  him,  he  is  entitled  to  the  rents  and  profits  ;  and  he  is 
entitled  to  receive  them  till  judgment  is  given  ag.iinst  him. 
In  the  mean  time  he  may  liave  received  more  than  sufficient 
to  pay  for  the  repairs.  'Therefore  I  am  of  opinion  that  the 
plea  is  bad. 

.BvLLER,  J.  What  is  decisive  in  this  case  is«  that  it  is  not 
stated  that  these  were  for  necessary  repairs.  The  word  **  re* 
fiairs^^  is  not  a  technical,  definite  expression ;  it  may  be  uied 
fraudulently^  If  the  repairs  were  not  necessary^  it  is  un- 
doubtedly bad.  Therefore  there  is  no  occasion  to  go  into 
any  other  part  of  the  case. 

Judgment  for  the  plaintiff. 
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N^'!22d/    The  KING  against  The  Inhabitants  of  FILLONGLEY. 

Where  a  'TpWO  justices  removed,  by  an  order,  Mary  WaUon  wi* 
paui^er  rent-  J[  dow,  and  her  five  children,  from  the  parish  of  Bed- 
m  *t*of  8/  '^^''^^>  ^^  ^^^  county  of  Warwick^  to  the  parish  of  Fillongky; 
a  year  in  the  which  order  was  confirmed  by  the  sessions,  who  stated  the 
parish  of  J.,  following  case: 

and  held  That  the  pauper  Mary  WatHon  16  years  ago  married  JtAn 

wMnt^f  the  ^^<^i^on^  who  was  born  in  the  parisa  of  Fillongley,  Thai  the 
value  of  2/.  said  Jolm  WatHon  rented  a  farm  of  40/.  a-year  in  the  said  pa- 
lOf  per  m  rish  of  fillongley^  and  about  Lady-day  1783,  being  distrained 
imm^in  the  ^p^j^  f^^  Ttni^  he  left  the  said  farm,  and  came  to  the  aforesud 
parish  of  j?.  pa^isl^  of  Bedworth  with  two  cows  and  three  sheep  purchased 
under  a  pa-  for  him  l;)v  ,his  brother  out  of  the  s^id  distress*  That  about 
rol  demise  the  said  Lady-day  1783,  the  said  John  Watson  took  a  hoUse 
b  thcr  to  ^^^  three  closes  of  land  of  the  yearly  rent  of  8/  in  the  said 
bddaMlong  p^ish  of  Bedworthj  and  lived  in  the  said  house,  and  resided 
oM  the  brother  on  the  Same  for  abput  three  years  ;  during  which  time  the  rent 
^^^^^  was  paicl  as  fallows;  to  wit,  the  first  half-year  by  the  said  John 
apain  by  him  ^^^f^on^  the  next  half-year  by  the  said  parish  of  Fillongley^  the 
naben  be  third  half-year  by  the  said  John  WaUon^  and  the  fdurth  by  a 
pieatedt  and  distress.  That  about  the  said  Lady  day  1783,  Thomas  Wat" 
was  to  pay  ^       -^  ^  conversation  with  his  brother  the  said  yohti  Watsim^ 

nothing  ^  •        '    -%    *       r  'y  1  "   %       .    t  c 

for  it ;  this  concerning  his  famih  and  poverty,  siHci, "  1  am  sorry  for  your 
is  a  suffi-      **  family,  and  therefore  I'll  give  you  a  close  in  the  parish  of 
cwnt  taking  a  Jistley  (an  adjoining  parish  to  the  parish  oi  Bedworth)  con- 
incnt  of^lO/.  *'  taining  about  four  acres,  to  enjoy  as  long  as  I  please*  and 
fier  annum    '*  to  take  ag*»in  when  I  please,  and  you  shall  pay  nothing  for 
under  the      44  j(,>»     A„j  ^h^*  j^^id  jfohn  Watson  enjoyed  the  said  close, 
2      12?       which  was  of  the  yearly  value  of  2/.  lOjr.  for  three  years,  dur- 
ing which  lime  the  said  'i  homas  his  brother  paid  not  only  the 
land-tax,  but  was  taxed  and  paid  the  poor's  rates  for  the  same. 
That  all  the  tillage  was  done  l)y  the  horses  and  servants  of 
the  said  Thomas  Watson^  at  whose  expence  and  by  whose  ser- 
vants the  harvest  was  got  in.     That,  during  one  year  the  said 
John  Watson  so  enjoyed  the  said  close,  part  thereof  was  sown 
with  the   wheat  of  the   said  John  Watson^  procured  by  the 
gleanings  of  his  children  and  family  ;  and  in  the  last  year  the 
said  part  of  the  said  dose  was  sown  with  corn  of  the  said  Tho^ 
pias  Wat^on^  at  whose  expence  the  crops  of  the  said  corn  xvere 
drawn  to  and  delivered  at  the  house  of  the  said  John  Watson^  in 
the  said   parish  of  Bedworth.     That,  during  the  said  three 
years,  the  cattle  of  the  said  Thomas  were  never  put  into  the 
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said  cloaei  except  for  the  purpo$e  of  ploughing  and  sowing  the     1 786. 
land,  and  gathering  the  crops  i  but  that  the  caule  of  ^the  said    u^^.^,^ 
John  Wat9on  were  upon  the  said  close  during  the  time  he  so  The  Kmc 
enjoyed  the  same.  '^i^^'^ 

Mingayy  Baldwin^  and  Gough^  shewed  cause  against  the  rule    ^*^^^^  q£  ^* 
for  quashing  the  order  of  Sessions*    This  is  not  a  sufficient  Fillomg* 
taiing  of  a  tenement  of  \0L  a«year  within  the  meaning  of  the       lst. 
statute  (a).     Nor  does  the  case  of  South  Sydenham  and  jLa- 
merton  {b)  apply  to  ii,  which  was  much  relied  on  by  the  other 
side  at  ^e  sessions  ;   because  here  is  no  taking  at  all  of  the 
2/.  10#-  per  ann. 

They  admitted  that  there  was  no  fraud  in  the  case  ^  but  the 
pauper  was  a  mere  object  of  charity.  It  Is  absolutely  neces- 
sary however  that  a  man  should  be  of  sufficient  ability  to  take 
a  tenement  of  10/.  per  aim.  otherwise  he  docs  not  come  with- 
in the  statute  ;  and  upon  this  point  haw  all  the  caseft  bten  de- 
termined. The  taking  must  be  in  some  degree  as  a  tenant : 
But  this  was  merely  a  permission  of  the  brocher*to  let  him 
take  the  profits.  For  the  brother  continued  in  the  legal  oc- 
cupation of  the  land  the  whole  time.  To  admit  this  to  be  a 
taking  would  be  to  encourage  fraudulent  settlements. 

Bearcroft  and  Willut^  contra*  No  inconvenience  can  arise 
from  the  latter  argument,  because  fraud  must  in  all  cases  be 
expressly  found  by  the  sessions.  But  if  fraud  had  been  in- 
tended, it  is  more  probable  that  there  would  have  been  a  co- 
feurable  rent. 

The  statute  only  speaks  of  persons  coming  to  settle  upon  a 
tenement  of  10/.  a.year ;  and  takes  no  notice  of  the  relative 
situation  of  landlord  and  tenant,  llien  the  only  question  is, 
did  this  pauper  come  to  settle  on  such  a  tenement  r  In  South 
Sydenham  and  Lamerton^  Lord  Ch.  J.  Parker  said,  **  the  ^uan* 
^  tity  of  the  rent  is  not  material,  but  the  value  of  the  land^ 
^  And  if  a  man  should,  out  of  kindness^  settle  another  in  a  te« 
•*  nement  of  10/.  per  ann.  value,  reserving  no  rent,  yet  that 
^  will  not  alter  the  case.''  This  case  does  not  go  quite  so  far; 
because  it  is  only  a  part  of  the  tenement  which  is  enjoyed  as  a 
gift.  The  mischief,  which  the  statute  intended  to  guard 
against,  was  vagrancy ;  but  if  a  man  is  not  likely  to  become 
chargeable,  he  is  not  to  be  removed  under  that  act.  The 
present  pauper  therefore,  being  in  possession  of  a  tenement 
'of  10/.  per  arm.  value,  was  not  likely  to  become  so.  In  all 
'the  cases  decided  on  this  point,  not  the  rent^  but  the  value^ 
'has  been  held  to  be  the  criterion.  Rex  v.  St.  Matthews  Beth^ 
mal  Green  (c).  Xex  v.  Bikdale  Kirkam^  (d).  Sex  v.  Souths 
wld  (<?).    Aex  V.  fFeston.  (f). 

The 

(OlStJ'UCS.c.  12.        (*)  1  5irfl.  57.  BoTf.  356.        (cyB«iT,S.  C.  574^ 
t')  /W.  8^  (e)  Out.  140.  CfJ  ^^^- 1^ 
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ir86.        The  pertonal  ability  of  the  party  U  not  m^erialt  and  i)m 

^  f  *»   matter  of  credit  has  aerer  been  coMidered  aa  the  aubatuftifc 

TheKt  vo  conaideratioo*    H«re  la  an  aibtual  occupRtiim  by  the  pauper. 

v«»^  -  There  was  clearly  a  demise  to  him.    He  vaalinble^  tf  eattrd 

*^„{J  of    upon,  to  pay  chiurch  and  poor«rates  in  r^apect  of  auch  «ccu- 

FiijLONo-  pancy.     And  he  was  so  far  in  complete  fwaaesaion,  that  be 

MT.      might  have  maiotaiBed  trespass  against  ail  ihe  vorU  but  bis 

brother. 

But  even  if  aome  rent  must  be  paid,  this  b  4o  be  taken  as 
only  ooe  tenement,  though  lying  in  different  parisbea*  and 
then  in  fact  there  was  a  payment  of  rent  for  n  tenemoit, 
which  is  suited  to  faie  of  the  value  ot  lOL  a-yean 

AsBttU&ST,  J.  In  all  cases  upon  set4lem£Dt  law,  it  is  ihe 
safest  way  to  adhere  to  the  words  of  the  act*  For  if  we^noe 
depart  from  that  line  it  leads  to  endless  unceriainty*  Now, 
takii^  it  upon  the  words  of  the  act^  nothing  can  be  more 
dear.  They  are,  ^^  that  it  shall  and  may  be  lawful,  npon 
*^  complaint  made  by  the  churoh-wardens,  &c.  within  lorty 
**  da^s  after  any  auch  person  or  persons  coming  to  sdiie  xts 
**  aforesaid  in  any  tenement  under  the  yearly  vaHie  of  lOt  ibr 
^^  any  two  justices,  &c«  of  the  di vision  where  any  person  ur 
^*  persons,  «hat  are  likely  to  be  i:bargeable  to  the  parish^  ahaU 
*^  come  to  inhabit,  by  their  warrant  to  remove,  hiZ?  The 
act  does  not  say  any  thing  about  ability.  That  ia  mn  the  €rv- 
tcrion.  And  if  the  party  comes  to  reside  upon  a  tenemcm  mi 
10/.  a-year,  he  cannot  be  removed,  and  then  he  gainsaaettk- 
ment  ^  40  days  resuleace. 

But  if  ability,  or  rather  confidence,  were  to  be  tabeo  iniai 
consideration,  according  to  ihe  icase  reported  in  Strmige  i  ^ 
if  a  man  has  sufficient  credit. and  confidence  reposed  inkim 
by  another,  as  to  be  trusted  with  a  tenement  of  %QL  9^tm 
value,  even  out  of  charity,  that  is  sufficient  to  anaweMibe  hi 
tent  of  the  statute,  because  such  an  ona  is  not  Uknly  to  be 
eome  chargeable.  Therefore  neither  -upon  the  Mtmit^  itm 
upon  the  meaning  of  the  act,  was  tbismanTemovnaUei«aoi 
so  he  gained  a  settlement. 

BuiXER,  J.  It  is  admitted  by  the -cpunsel  in  support  of  tbi 
order,  that  this  is  the  first  case  which  has  come  itirrr tly  hjhn 
the  Court  for  a  construction  on  this  partof-die  atauMc*  i^hKn 
no  difficulty  on  this  point,  because  t  have  often  given ikAft«il 
> opinion,  4hat  the  safest  and  wisest  way  inalljquesiimiajxlalivl 
to  settlements  is  to  adhere  to  the  letter  of  the  law.  fipcatani 
'^hiefebft\« arisen  from  departing  from  it.  Now  the^oi 
.'nctcannotadmitof  a  doubt.  Tbeyonly/speA  of/pnn 
to  settle  in  a  tenement  of  10/..a<^vear  ;;«ibo  /sannot  be  nei 
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As  to  the  qacstkm  of  frauds  I  do  not  feel  any  force  io  that     17g6. 
objectioB,  because  diat  question  is  open  to  the  sessions  in  every   ^'— v^ 
case  as  it  arises.  Besides,  it  is  the  peculiar  juri^sdiction  of  the  T  e  Ki  sc 
justices,  and  not  of  this  court,  to  say,  whether  the  pwt»^ul««' xhUriSbU 
case  be  fraudulent  or  not.    If  they  do  not  adjudge  it  to  be    ta>,tsof 
fraudulent,  it  is  not  competent  for  this  court  to  say  that  it  is.  FiLLoiiat 
I  doubt  whether  in  this  case  the  order  of  aessioas  might  not      """• 
be  founded  on  the  idea  that  it  was  fraudulent.    If  they  had 
said  so,  we  should  not  have  differed  from  diem ;  but  they 
have  not  found  it  so. 

Next,  as  to  the  question  GSMUty.  It  seems  to  me,  that  this 
idea  is  founded  chiefly  on  die  wordaof  «fouf^  Sydenham  and  JLa- 
vtertQn  (jaX.  But  the  words,  if  attentively  considered,  will  not 
warrant  tne  construction  put  upon  them.  For  the  credit  which 
^  has  is  only  for  die  rent  which  he  is  to  pay ;  but  that  is  onljr 
as  between  him  and  the  landlord  ;  the  credit  is  given  by  the 
landlord.  Ld.  Ch.  J.  Parker  first  says,  ^  If  a  man  hires  a  house 
^  at  a  small  rent,  and  pays  a  fine,  vet  if  the  house  is  worth  10/. 
^  per  ann.  it  makes  a  settlement,  K>r  the  settlement  depekids  on 
^  the  value  of  the  tenement,  not  on  the  rent.^  Then  indeed 
he  uses  these  words,  ^*  The  reason  of  the  statute  is  this ;  that  a 
^  man  who  is  entrnsted  with  a  tenement  worth  tOL  a-year  is 
*^  of  such  credit,  and  must  have  such  a  stock,  as  makes  him  not 
"  likely  to  become  chargeable  to  the  parish.  Eyre^  /•  took  it 
"  to  be  within  the  letter  and  intent  of  the  law,  that  a  man  who 
^^  is  capable  of  renting  a  tenement  of  10/.  a-year  should  be  setJ 
**  tied  in  that  parish."  It  is  clear  that  they  applied  this  reason- 
ing to  the  persons  mentioned  in  the  former  part  of  the  act,  to 
shew  that  that  case  did  not  come  within  the  description*  And 
this  is  put  out  of  doubt  by  what  Pratt^  J.  says  ;  *'  The  mis- 
**  chief  recited  by  the  statute  and  intended  to  be  prevented  is 
^^  vagrancy  of  poor  persons  who  used  to  come  into  parishes 
*^  where  there  was  the  best  stock ;  and  the  statute  describes  who 
**  are  intended  by  those  poor,  to  wity  such  persons  as  are  not  ca* 
**  pable  of  hiring  a  tenement  oflOL  a.yearj*  Now  it  is  material 
to  consider,  what  was  the  case  on  which  the  Court  were  then 
speaking.  They  were  speaking  of  a  case  where  the  taking  was 
of  more  than  10/.  per  ann.  Therefore  these  expressions  only  re- 
late to  cases  of  above  10/,  per  ann.  The  words  of  the  Court  are 
to  be  applied  to  the  case  then  before  them,  and  are  not  appli- 
cable to  any  case  where  the  renting  is  not  more  than  10/.  per 
ann.  This  is  more  decisive  on  account  of  what  is  said  in  the 
conclusion  of  the  case ;  where,  describing  the  poor  persons 
whom  the  act  intended  to  exclude  from  gaining  setdements. 

Vol.  I.  O  o  o  Pratt^ 

{fl)  Mr.  Justice  BuUer  commeatsd  upon  the  case  as  it  is  reported  in  Bou.  356. 
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1786*         Pratt^  J.  says,  ^^such  persons. as  are  not  capable  of  hiring 
^— -y^ — '   **  a  tenement  of  lOL  a-year."     There  are  no  such  words  in 
The  Kino  the  act  of  parliament ;  but  if  we  have  recourse  to  the  preanw 
Thei'uiabi-^^®'  ^^  speaks  of  rpgues  and  vagrants,  and  persons  who  are 
tauts  of  '  burthensome  to  the  parish.    These  therefore  are  the  persons 
f  iLt^Nc  of  whom  the  statute  speaks  as  likely  to'  become  chargeidde, 
i«tY.      2LXkd  therefore  the  expressions  in  that  case  are  only  to  be  con- 
sidered as  particular  instances  of  persons  who  from  their  situ- 
ation in  life  were  not  likely  to  fail  within  the  description  of  per- 
sons in  the  preamble  of  the  act.    But  one  who  is  settled  on  a 
tenement  ot  10/.  a«year  is  i^ot  within  the  act. 

Then  it  has  been  contended  that  the  pauper  never  had  the  te- 
nement ;  but  it  is  impossible  for  us  to  say  so,  after  the  justi- 
ces have  stated  that  he  had  it  under  an  agreement,  which  made 
him  tenant  at  will.  For  what  is  to  become  of  the  esute  after 
he  had  sown  it  with  com  i  It's  being  gained  by  gleaning  is  not 
material ;  for  suppose  he  had  stolen  it,  it  would  have  been  just 
the  same  ;  he  would  have  been  entitled  to  the  growing  crop% 
He  was  then  in  possession  of  a  tenement  of  loL  a-year,  and 
could  not  have  been  tumedout  by  his  brother;  therefore 
this  is  a  sufficient  taking  of  a  tenement  within  jhe  statute. 

Order  of  sessions  quashed* 

K^-^'  COPPIN  qui  tarn  against  CARTER. 

Not  guilty^    'T^HIS  was  an  action  of  debt  on  the  10  Ann.  c.  26.  s.  109* 
pleaded  to       J[     ^nj  ^jj^  defendant  having  pleaded  notmilty.  the  plain- 

mn  action  of    ./r     •         j-j  .  r  ^r         i  •i-t 

debt  on  a  ^'"  Signed  judgment,  as  for  want  of  a  plea,  considermg  the 
penalstatute  plea  of  not  guilty  to  an  action  of  debt  as  a  nullity  (a). 
18  not  such  a  On  a  motion^  to  set  aside  this  judgment  for  irregularity 
warranw  which  was  opposed  in  the  first  instance, 
judgment  to  The  Court  saiJ  that  this  plea  was 'certainly  not  a  nullity, 
be  signed  And  indeed  it  should  rather  seem  that  this  is  a  good  plea  (5); 
for  want  of  fQj.  ^s  this  is  an  action  for  an  offence  under  a  penal  statute, 
WhetheriKrf  ^^^  defendant  by  such  a  plea  says  that  he  is  not  guilty  of  the 
guilty  may  offence.  Upon  a  devastavit  against  executors,  not  guilty  may 
not  be  plead- be  pleaded  as  well  as  nil  debet. 

t^n*of  debt      ^^  ^^y  ^'^^^^  however,  this  plea  is  not  a  nullity  (c)  j  there 
onapenal     ^^re  the  judgment  must  be  set  aside  with  costs- 
statute.  ^     Cowper  in  support  of  the  rule, 

Erskine  and  Runuington  against  it. 

(a)  In  Stafford  V.  Uttie,  Bama  4to  edit.  257.  the  court  held  ihe'plea  of  ml 
Met  to  an  action  on  the  case  on  a  promissory  note  to  be  such  a  nuUity  as  war* 
ranted  the  signing  of  judgment  as  for  want  of  a  plea. 

(6)  In  Langlejn  v.  Hayna,  such  a  plea  was  held  good  Mo,  303.  S.  P.  0«b 
£Uz.  766.  ' 

(c)  Vid.  rbclutm  v.  Smitb,  pott,  5  VoL  lA 

Digitized  by  VjOOQ  IC 


IN  THE  TWENtY-SEVENTH  YEAR  OF  GEO.  HI.         M^ 

1786. 
KRETCHM AN  against  BEYER  In  Error  (a>  ^^'^' 

THE  defendant  in  error  having  recovered  a  judgment Th« plains 
against  the  plaintiflF  in  the  court  of  common  pleas,  theJ*^*^^' 
plaintiff  brought  a  writ  of  error,  which  was  duly  issued,  al-indawrlt 
lowed,  and  served.  Afterwards  the  defendant  in  error  became  of  «rr6r  al- 
a  bankrupt,  and  his  assignees  sued  out  a  scire  Jaciof  qttare  l^wed,  hav- 
exfcutionem  non^  reciting  the  recovery  belo\¥,  and  the  writofJ^"^^|^p® 
error.  his  assig- 

Topping  now  shewed  cause  against  a  rule  for  quashing  the  n«e8  cannot 
wril  of  scire  facias  issued  to  compel  the  plaintiff  to  assign  er.*"5^^  * 
rdrs,  which  rule  had  been  obtained  on  the  ground  of  the  suit'n'^heir^wli 
not  having  been  revived  by  the  assignees  since  the  bankruptcy,  natnes  to 

The  suit  docs  not  abate  by  the  bankruptcy  of  the  party,  and^^^^VP^*  *" 
therefore  the  assignees  were  entitled  to  go  on  with  it,  which  ^^^^f"™^^"* 
they  could  only  do  by  suing  out  a  scire  facias.    He  then  cited  till  some' 
Hewitt  V.  Mantel.    2  Wiis.  372.  judgment  be 

Shepherd^  contra.    There  having  been  a  proceeding  since  ^IJ'^I'  ^^ 
the  judgment,  the  suit  ought  to  have  been  continued  in  the  5^.  done  im- 
baftkrupt's  name.    A  sci.fa.  quare  executionem  non  is  not  a  new  mediately 
suit  on  the  judgment,  but  is  merely  a  proceeding  in  order  to  ?^^  ""ch 
compel  an  assignment  of  errors,  and  therefore  a  continuation ^^'"^^* . 
of  the  same  suit.    Parker  v.  Stanton^  1  Str.  679.    Knox  v. 
Costelloj  3  Burr.  1793. 

BuLLER,  J.  This  sci.fa.  is  wrong  either  way  ;  first,  as  a 
act.  fa.  quare  executionem  non^  because  it  appears  from  the  reci- 
tal that  a,  writ  of  error  is  depending.  Secondly,  a&  a  sci.fa.  to 
compel  an  assignment  of  errors^  it  is  likewise  wrong,  even  sup- 
posmg  it  did  not  take  notice  of  the  writ  of  error  depending,  be- 
cause there  has  been  a  proceeding  since  the  judgment.  And  the 
rule  is  that  the  assignees  cannot  make  themselves  parties  to 
the  record  in  any  intermediate  stage  of  the  proceeding,  but  it 
must  be  immediately  after  judgment ;  though  an  interlocutory 
judgment  is  sufficient  for  that  purpose.  Here  the  assignees 
should  have  gone  on  with  the  writ  of  error  in  the  bankrupt^i 
name  till  judgment.  Therefore  the  scire  facias  must  be  quash- 
ed. 

Rule  absolute  (A), 

(fl)  rid.  poH,  3  «•/.  4f  (4)  Vid.  part.  3  •©/.  437. 
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£'.  m  FISHER  against  STANHOPE. 

Befend&nt  /%  SHHURST,^  J.  delWtffed  tb«  opinion  of  the  court  oo  a 
disoh»rg*d  j[\  motiOti  which  had  been  mad^  the  preceding  dtjr,  for  tak- 
cMt^y'Tf  Ingthecommitdtur  off  the  file.  The  objeccioii  is^  chat  the  mar- 
fht  manha),  shal's  acknowledgment  of  the  defendant's  being  in  custody  it 
because  not  sufficient  to  warrant  his  imprisonment.  We  are  of  opL 
^^^'^^•"^^nion  that  the  acknowledgment  ought  to  be  of  the  same  term  in 
kdgmentby  which  the  defendant  is  charged  in  execution  ;  and  that  an  ac- 
the  marshal  knowledgment  two  terms  preceding  is  not  sufficient  accord- 
of  his  bang  }„„  to  the  practice. 
:^X:iL  RuleaUolute(a). 

waTchw^  (**)  -flar//tt«  v.  Dunmre,  Tr.  1785.  S.  i?.  ccmi. 

itiexecii- 

tioa. 

COX  and  Another,  Executors  of  SHULTZ,  against 
^34Uu  PARRY. 

Payiticnt  of  HT^O  an  action  on  a  policy  of  insurance  tried  before  Bulkr^  J. 
money  into  X  at  the  sittings  at  Guildhall  after  last  Trinity  Term,  Uie 
couk  U  only  defendant  pleaded  the  general  issuc^  And  paid  money  intocomrU 
rcdmrJciitby  ^  verdict  having  been  found  for  the  plaintiffs,  a  new  trial  was 
the  defen-  moved  for  on  the  grounds,  that  this  wa»  a  verdict  against  cyi* 
dant  of  the  dence  ;  and  that  upon  the  construction  of  the  25  G«  3»  c*  44. 
^**d^uhe  ^^*«  P^^^^i'ff"*  could  not  support  this  action  in  point  of  law,  the 
plaintiff  is  name  of  Shultz  not  being  inserted  in  the  policy.  After  argu* 
entitled  to  ment,  the  court  took  time  to  consider  of  the  case  :  and  oo  &s 
recover  the  Jg^y 

I"?';!*!iSi!^*     AsHHURST,  J.  delivered  the  opinion  of  the  cburU 

not  pre-  This  IS  an  action  on  a  policy  of  insurance  made  m  the  name 

dude  him     of  Lyon  de  Simons^  on  goods  and  jewels  on  board,  the  ffak*' 

from  taking  ^^//  {^^^  London  to  the  East  Indies. 

Xn^to^e        This  policy  was  made  on  the  fi3d  jDw«fi*rrlast;  which  btfaic 

action  be-     long  subsequent  to  the  passing  of  the«tatute  S5  6. 3.  the  poliiSjr 

yond  that     cannot  bv  law  be  applied  to  any  goods  Ivhich  were  not  die  pn>^ 

SriteM^siKh  P^^'^y  ^f  ^  Simonsy  or  in  which  he  was  not  interested  (a).  Bttt 

sur^*werc     ^^  plaintiffs  have  endeavoured  to  make  another  use  of  it,  and 

pall,  such    to  apply  it  notonly  to  the  goods  which  were  shipped  in  the  name 

objection      of  2)^  Simonsy  but  also  to  goods  shipped  in  the  name  of  Shultz. 

"would  be  a  w  » » 

bar  to  the  Ano 

-whole  de- 
mand.   According  to  the  35  G.  3-  c  44.  the  name  of  tht  partf  inUreited  must  be  insertcA 
in  a  policy  of  insurance,  otherwise  he  cannot  recover  upon  it. 

(a)  Vide  Prt^r.  £die,  tmte,  G13. 
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And  in  order  to  do  that,  they  prove<l  od  the  trial  that  Shultz     178^ 
ordered  two  policies  to  be  made,  one  in  the  name  of  Shultz  on    ^— ^'-^ 
goods  and  jewels  for  1400/.;  the  other  (which  is  the  policy  in       Cox 
question)  in  the  name  of  De  Simons ^  to  the  amount  of  1600^    V^t  • 
on  goods  and  jewels ;  which  policy  was  to  be  lodged  in  the 
hands  of  De  Simons  as  a  security  for  I6OO/1  which  Shultz  had 
borrotf  ed  of  him.   When  Shultz  borrowed  the  money  of  Dt 
Simons^  he  assigned  over  to  him  the  jewels,  which  were  ship* 
ped  in  the  name  of  De  Simons^  and  they  were  to  be  re«deliv» 
ered  to  Shultz  in  the  East  Indies^  upon  his  paying  the  princi- 
pal and  interest  there.    The  jewels  shipped  in  the  name  of 
Shultz  are  totally  lost,  but. those  shipped  in  the  name  of  De 
Simons  have  been  recovered.     If  the  plaint iiFs  can  apply  the 
policy  to  the  goods  shipped  in  the  name  of  Shultz^  as  well  as 
to  those  shipped  in  the  name  of  De  Simons^  there  has  been  an 
average  loss,  and  the  verdict  which  the  plaintifl's  have  obtain* 
ed  ought  to  stand.    If  it  cannot  be  so  applied,  the  underwri* 
ters  are  liable  only  for  the  salvage  of  the  jewels  shipped  in  the 
name  of  De  Simons  /  and,  more  having  been  paid  into  court, 
the  verdict  is  wrong. 

I  have  already  stated,  that  by  law  the  p>olicy  can  only  be  ap- 
plied to  the  interest  of  De  Simons^  the  statute  having  made  it 
Void  to  other  purposes.  But  a  great  question  in  the  case  is, 
whether  the  defendant  has  not  precluded  himself  from  mak* 
ing  that  objection  by  paying  money  into  court.  Therefore  it 
will  be  necessary  to  see  what  effect  paying  money  into  court 
has  in  the  cause. 

.It  admits,  that  the  plaintiffs  have  a  right  to  maintain  the 
action  (a),  and  reduces  the  question  simply  to  the  quantum 
of  damages  which  they  are  entitled  to  recover. 

In  this  case,  if  the  defendant  had  not  paid  money  into  court, 
the  plaintiffs  must  have  been  nonsuited  ;  fgr  the  executors  d 
Shultz  could  not  have  recovered  on  a  policy  made  in  the  name 
of  De  Simons  only.  But  as  the  defehdant  has  paid  money  into 
court,  he  has  thereby  admitted  that  the  plaintiffs  are  entitled  to 
mainuin  their  action  on  the  policy  to  the  mtiount  of  that  sum. 
But  he  has  admitted  nothing  more.  He  does  not,  by  paying 
money  into  court,  vary  the  construction  and  import  of  the  poli- 
cy, so  as  to  entitle  the  plaintiffs  to  recover  beyond  that  extent. 

The  question  still  remains,  whether  upon  this  contract  the 
plaintiffs  are  entitled  to  more.  In  order  to  ascertain  that,  it  is 
mcumbent  on  the  court  to  examine  and  expound  what  the  con- 
tract is.  At  the  time  it  was  made,  it  could  only  be  good  as  an 
insurance  on  the  goods  which  belonged  to  De  Simons;  it  is 
mtide  in  his  name  %  it  is  a  good  and  valid  contract  as  far  as  it 

respects 
^  (a)  Tide  MlUot  y.  Callonit  2  Saik.  S9T,  which  snees  with  this  determination. 
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1 786.  respects  his  goods ;  but  U  void  as  to  all  others.  And  the  plain* 
tiflFs  shall  never  be  Emitted  to  say  that  this  contract^  though 
apparently  legal,  is  in  fact  illegal^  as  being  made  for  their  be- 
nefit ;  and  yet  they  meftn  to  avail  themselves  of  that  illegali* 
ty  and  to  recover  damages  upon  it. 

Besides  this,  we  think  that  (independent  of  the  objection  in 
point  of  law)  the  verdict  is  not  supported  by  any  fact  of  the  evi» 
dence.  The  broker^s  evidence  does  not  by  any  means  prove 
that  Shultz  did  not  intend  to  make  distinct  policies  upon  the 
distinct  goods  shipped  in  his  own  name  and  that  of  De  Simonsm 
(  On  the  contrary,  the  making  of  two  policies,  each  accord- 
ing to  the  value  of  the  goods  which  wer«  shipped  in  their  re- 
spective names,  and  the  purposes  for  which  that  was  done, 
namely,  to  lodge  one  in  the  hands  of  Shultz^  and  the  other  in 
the  hands  of  De  Simons^  and  the  impossibility  that  they  should 
by  law  take  effect  in  any  other  way  than  as  specific  policies  on 
the  specific  goods  (which  we  are  bound  to  presume  Shultz 
knew  J  are  unanswerable  proofs  that  he  intended  that  the  poli- 
cies should  have  the  eflPect  which  the  law  gives  them. 

The  defendant  underwrote  the  policy  made  in  the  name  of 
De  Simons  only ;  and  it  does  not  appear  that  he  knew  or  even 
heard  of  the  other  policy  which  was  made  in  the  name  of 
Shultz.  Then  the  evidence  of  one  of  the  witnesses  stands 
wholly  uncontradicted,  and  he  says  Ihat  De  Simons  (who  is  cue 
of  the  plaintiffs)  told  him  that  this  policy  was  made  on  the  par- 
ticular jewels  shipped  in  his  name. 

On  the  whole,  we  are  of  opinion  that  this  is  a  verdict  beCh 
against  law  and  against  evidence ;  and  therefore  must  be  set 
aside  (a). 

(fl)  Fid.  Watkim  v.  Timeri^  pott,  2  voU  375. 


friday. 
ho9, 34th. 


DENN,  on  the  several  Demises  of  ANN  GOODWIN, 
and  GEORGE  WRAGG,  and  ANN  his  Wife,  against 
SPRAY. 


A  cQttom 
within  a 


THIS  was  an  ejectment  for  copyhold  lands  lying  in  the 
nor  of  Bolsover^  in  the  county  of  Derby^  Three  several 
yhdt  shall  demises  were  laid  in  the  declaration,  one  by  Ann  Goodwinot 
^^V^^^.  one  undivided  third  part ;  another  by  Wragg  and  his  wife  Ibr 
ttr  where  '  ^^  undivided  third  part;  and  another  by  them  and  Ann  GoodwJM 
there  is  nei-  for  two  undivided  third  parts.  This  was  tried  at  the  last  Z)rriy 
thcr  a  son  assizes, 

nor  a 

daughter,  does  not, extend  to  an  eic^ett  niece ,-  but  the  hnds  must  descend  according  to  the  raks 
of  the  commor  law,  in  default  of  such  a  son^  daughter,  and  sister.  A  custumary  of  a  imu 
-nor,  appearing. to  be  of  great  antiquity,  and  delivered  ddwn  with  the  court-rolls  from  ttew« 
vd  tv  steward,  although  r  ot  signed  by  any  person,  i%good  evidence  to  prove  the  course  oC  dei- 
ocHt  wiUiiu  the  manct(tf). 

(a)  Vtd,  Roe  d^Beebeey,  Parker,  p.  5^^.116,^ 
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assizes,  when  a  verdict  was  taken  for  the  lessors  of  the  plain-     1/86^ 
tiff",  subject  to  the  opinion  of  the  court  on  a  case  reserved.      •  ^*-¥^^^ 

Joseph  Stanley  was  seised  of  this  copyhold  estate,  and  died  !>»•»» 
intestate,  and  without  issue,  leaving  one  niece,  the  above  ^^^ 
named  jfnn  Wragg^  and  the  representatives  of  two  other 
nieces,  who  died  before  him>  namely,  the  above  named  Ann 
Goodwin^  only  child  of  Mary  his  second  niece,  and  the  de- 
fendant Joseph  Spray y  the  eldest  son  of  Elizabeth  his  eldest 
niece  ;  which  three  nieces  were  the  daughters  and  only  chil- 
dren of  Thomas  Stanley^  who  was  the  eldest  brother  of  the 
said  Joseph  Stanley^  and  who  died  in  his  life-time.  The  de- 
fendant is  now  in  possession  of  the  whole  estate,  and  claims 
to  be  heir  according  to  the  custom  of  the  manor. 

A  parchment  writing  was  produced  by  Mr.  ^ohn  Gladwin^    - 
the  steward  of  the  manor,  as  the  custumary  of  the  manor* 

Mr.  Gladwin  had  been  steward  for  five  years  ;  he  was  clerk 
to  Mr.  Vaiin  his  immediate  predecessor,  who  became  stew- 
ard in  the  year  1748,  and  had  the  possession  of  the  custumary 
all  that  time,  and  had  received  it  from  Mr.  Robert  Wiltnot 
the  preceding  steward. 

The  parchment  writing  bears  no  date,  and  begins  thus— 
Bolsover — Cum  de  concilio  domini  regis  ex  assensu  omnium  te- 
Pentium  et  summonitorum  manerii  dicti  domini  regis  de  Bolsover 
de  modo  tenurce  sua:  ad  speciaiem  rogatum  inscriptis  expresse  or* 
dinatum  est^  prout  patet  in  sequenti^  prout  antecessores  sui  a 
tempore  Gulielmi  conquestoris  tenere  consueverunt ;  quce  quidem 
scripta  omnibus  hominibus  hujus  manerii  et  hceredibus  de  sepro- 
vententibus  in  seculum  remanebunt  imperpetuum. 

Art.  5.  Item^  omnes  terra  et  tenementa  post  mortem  cujusU* 
bet  tenentis  infra  dominicum  prttdictum  per  Bedellum  villa  de- 
bent  sesiri  et  remanere  in  manu  domini  cum  omnibus  projivuis  de 
se  provenientibusy  quousque  proximus  hceres  satisfaceret  domino 
regi  5s.  4d.  pro  relevio  suOj  et  faceret  Jidelitatem  in  plena  curia^ 
quia  nulla  tenementa  hujus  manerii  sunt  par tibilia  nee  inter 
haredes  masculos  nee  femellas. 

Art.  1 3.  Item^  si  aliquis  tenens  hujus  manerii  obierit^  Jilius 
suus  primogenitus  et  legitime  procreatus  habeat  hereditamenta^  et 
dabit  domino  regi  5s.  4d.  pro  relevio  suo  ;  et  si  contingat  alicui 
tenenti  quod  non  habeat  jilium^  Jilia  sua  ante  nata  habeat  hare* 
ditatem  suam^  absque  partitioned  prater  dotem^  et  dabit  domino 
regi  58.  M*  pro  relevto  suo,  sicutjiliui  primogenitus  faceret. 

As  to  daughters,  an  entry  was  read  from  a  court-book, 
dated  the  17th  of  June  1734,  by  which  it  appeared  that  Ann^ 
the  wife  of  Joseph  HVliams^  claimed  in  open  court,  as  eldest 

daughter 
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J  786.     daughter  and  Ueir  of  John  Pahner^  all  such  customary  Ignds, 
^•^•'■v^**    &7*c.  as  desceoded  to  her  on  her  father's  death  ;  to  which  she 
^^j^N      was  admitted  according  to  the  custom  of  the  manor,  &fc. 
SpiuLv.        ^'  ^^^  admitted  that  there  were  several  entries  before  and 
after  the  above  the  eldest  daughter  and  heir :  and  the  plain- 
tiff's counsel  did  not  controvert  the  fact  that  the  custom  eXf 
tended  to  daughters* 

To  shew  that  the  custom  extended  to  sisters,  anodier  court- 
book  was  produced,  from  which  the  following  entries  were 
taken : 

June  9th,  1646.  Bohaver.  The  court  of  the  manor  of 
the  Marquis  of  Newcastle^  &c.  The  jury,  sworn  to  enquire 
for  the  lord  of  the  said  manor,  say  as  follows  ;  1  st.  That  fVUm 
Ham  Springfellofw^  who  whilst  he  lived  held  to  him  and  his 
heirs  of  the  lord  of  the  said  manor  a  mes.iuage,  and  certain 
lands  in  Chwn^  by  the  yearly  rent  of  5*.  W.  fealty,  and  suit 
of  the  court,  since  the  last  great  court  held  here  died  so  seis- 
ed thereof,  and  that  Helena  (wife  of  John  Finns  of  Mobm* 
field)  is  the  eldest  sister  and  heir  of  the  said  William^  and  of 
full  age,  whereby  falls  to  the  lord  for  relief  5«.  4^. 

T^en  at  another  court,  entitled  Court  Leet  of  the  King, 
and  Great  Court  of  the  Manor  of  the  Marquis  of  Newcastk^ 
28th  October  1646.  At  this  court  came  Eleanor  Pinns^  wife 
of  John  Pinnsy  in  her  proper  person,  and  here  in  fuH  coort 
humbly  begs  to  be  relieved  out  of  the  hands  of  the  lord  aH 
and  singular  customary  messuages,  cottages,  tenemenia,  smd 
hereditaments,  in  Cloxvn^  or  elsewhere,  within  the  manor,  of 
which  William  Springfellow  her  brother  died  seised,  wbicli 
after  the  death  of  the  said  William  descended  to  her,  jf^re 
hasreditatiSy  according  to  the  custom  of  the  said  manor ;  to 
which  said  Ellen^  the  lord,  by  his  steward,  grants  thereof 
seisin  by  the  rod,  according  to  the  custom  of  the  manor 
aforesaid,  to  hold  to  her,  her  heirs  and  assigns,  according  to 
the  custom  of  the  manor  of  the  said  lord  and  his  heirs^  hf 
the  rents,  EsPc.  accustomed,  and  gives  to  the  lord  for  rdief 
Ss.  4fd.  and  so  ia  admitted  tenant  thereof. 

It  was  admitted  that  there  were  three  other  entries  as  to 
the  eldest  sisters  and  not  disputed,  but  that  the  custom  at- 
tended to  them. 

As  to  nieces y  there  being  no  instances,  the  defendant's  daijsn 
depends  entirely  on  the  before  mentioned  evidence. 

The  question  is,  whether  the  lessors  of  the  plaintiff  are  en- 
titled to  recover  i 

Chrie, 
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Ciiri^i  for  the  lesaors  of  the  plaiDtifff  after  Qbserving  that»  1796k 
where  no  particular  custom  intervened,  copyhold  lands  must  ^^-v-?-^ 
descend  according  to  the  course  of  the  common  Uw^  contend*  Denv 
edf  1st,  That  as  there  was  no  instance  of  any  admission  of  an  ^^^ 
eldest  niece,  it  would  be  incumbent  on  the  defendant  to  shew 
that  usage  was  not  necessary  to  prove  the  custom.  2d!y, 
that  a  custom  cannot  be  extended  by  construction. 

As  to  the  first ;  Custom  is  founded  on  long  usage.  jDov. 
32.  In  Co.  Uu  110.  ^.  it  is  said,  ^  of  every  custom  there 
^are  two  essential  parts,  namely^  time,  and  usage."  To  an 
information  on  the  5ih  Eliz.  c.  4.  for  using  a  trade,  the  custom 
of  London  was  pleaded,  but  held  insufficient,  because  the  de- 
fendant in  this  plea  did  not  shew  that  it  was  used.  2  Bubt* 
|87.  and  there  cited  22  £.  ^fo*  41.  Custom  must  be  prov. 
ed  by  usage.  Stu..  480.  Upon  a  return  of  a  writ  of  restituv 
tion,  Glyn^  Chief  Justice,  said,  **  Here  appears  no  such  cus« , 
^  torn  upon  the  return  :  for  the  return  is,  that  for  such  off<^n- 
^^  ces  the  parties  have  used  to  be  removeable  and  discharge* 
^  Ue,  which  if  merely  imaginary  and  a  thing  in^m,  and  nof 
^Injacto^  or  in  usage ;  for  you  have  not  shewn  that  it  was  at 
^any  time  put  in  practice.  As  well  the  existence  of  prif 
vate  customs  must  be  shewn,  as  that  the  thing  in  dispute  is 
witkm  the  custom  alleged,  1  Bi  Com.  76.  As  to  the  case  of 
J)oc  dem.  Jfason  v.  Aianon  (0),  there  was  an  instance  of  ad- 
mission to  prove  the  custom. 

'  2dly,  There  is  no  instance  of  any  admission  to  shew  thut 
the  custom  in  this  manor  extends  to  nieces*  Every  custom 
which  departs  from  the  common  law  must  be  construe4 
strictly  r^).  Customs  are  not  to  be  enlarged  beyond  thf 
usage.  Fitz.  243.  Where  lands  In  Borough  EngUah  descend 
to  the  youngest  son,  and  he  dies  without  ibsue,  they  shall  npjt 
go  to  the  younger  brother ;  for  that  custom  doth  not  hoM 
ptace  between  brothers.  Cro.  Jac.  198.  The  same  strictness 
holds  in  lands  in  gavelkind.  Dyer  310.  It  was  held  in  4 
Leon.  "ilAiZ^  that  a  custom,  that  eldest  sisters  should  take,  di4 
not  extend  to  eldest  aunts  or  nieces.  And  in  that  case  it  was 
said  by  Coke  Chief  Justice,  **  That  there  are  two  pillars  of 
H  custom,  one  the  common  usage,  the  other  that  it  be  time 
^^outof  mind.  And  therefore,  upon  the  evidence  given  to 
**  the  jury,  the  court  enforced  the  parties,  which  maintained 
^  the  custom,  to  shew  precedents  in  the  court  rolls,  to  prove 
*^the  usage  ;  and  he  said,  that  without  such  proof,  and  that  it 
Vw*  I.  P  p  p  had 

^a)  3  WiU.  63*  (A)  Ok  Cop.  43, 
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1786.  ^^had  been  put  in  ure,  although  it  had  been  deemed  and  re. 
^-^^-^  "  ported  to  be  the  true  custom,  yet  the  court  could  not  give 
DiNN  ,  "  credit  to  the  proof  by  witnesses. 

The  custom,  which  is  to  alter  the  course  of  descent  bv  the 
common  law,  can  only  operate  from  the  person  last  seised* 
But  Thomas^  the  brother  of  Joseph  the  person  last  seised,  was 
never  seised  himself.  And  therefore  the  defendant  can  only 
claim  under  a  niece  of  Joseph  ;  and  to  nieces  the  custom  does 
not  extend. 

Besides,  the  custumary  itself  was  not  admissible  evidence: 
it  bears  no  marks  of  authenticity.  It  was  most  probaUy 
written  by  the  steward  of  the  manor ;  and  therefore  is  not 
conclusive  against  the  tenants  who  were  not  parties  to  it. 

But  if  it  1^  admissible  evidence,  it  can  have  little  weight. 
In  Mas$n  v.  Mason  the  court  considered  one  fact  of  admission 
as  equal  to  another  fact  of  admission ;  and  they  laid  no  stress 
on  the  presentment  by  the  homage.  But  the  presentment  by 
the  homage  in  that  case  was  undoubtedly  better  evidence  than 
the  parchment  produced  in  this,  and  which  seems  to  have 
been  written  without  any  fact  to  warrant  it.  The  only  words 
to  support  this  custom  are,  ^^  that  the  lands  shall  not  be  part- 
"  ible  either  between  heirs  male  or  female."  Now  a  pre- 
scription merely  in  the  negative  is  bad.  2  Ro.  Ahr*  270.  11 
£#  4.  2.  h.  18  £.  4.  3.  h.  and  8  H.  6.  4.  there  cited* 
There  should  be  an  affirmative  mixed  with  it.  Therefore  the 
5th  article,  which  is  only  in  the  negative,  is  bad.  But  the 
13th  article,  which  is  in  the  affirmative,  is  good;  and  diat 
explains  what  is  meant  before  by  ^^  heirs  mde  and  female^" 
and  confines  it  to  ^*  eldest  sons  and  daughters." 

Romilly  for  the  defendant.  It  appears,  as  well  from  the 
custumary  as  from  the  admittances  stated  in  this  case,  that 
there  is  a  custom  in  this  manor,  that  where  a  man  dies  seised 
of  lands  within  the  manor,  leaving  several  females,  who  by 
the  common  law  would  be  his  co-heiresses,  the  eldest  of  those 
females  or  her  representatives  shall  inherit. 

The  objection  which  has  been  raised  against  the  customa- 
ry because  not  admissible  evidence  is  rather  extraordinary  ; 
since  no  objection  was  made  to  it  at  the  trial,  and  it  was  stst. 
ed  by  both  parties  in  the  case,  it  being  intended  to  form  a  part 
of  it.  That  objection  is  founded  on  the  case  of  Ratdijjf  v« 
Chapman^  as  reported  in  Leonard:  but  that  is  merely  a  dictum, 
and  of  no  authority  ;  and  the  custom  in  that  case  was  establish* 
ed  notwithstanding  the  dictum,  and  notwithstanding  an  in* 
stance  was  produced  against  it.    Besides,  that  case  is  reported 
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in  other  books  (a),  and  no  mention  is  there  made  of  this  17S6. 
point.  The  doctrine  as  to  the  proof  of  the  custom  laid  down, 
in  that  case  would  be  productive  of  great  inconvenience  if 
not  absurdity.  For  the  custom  in  that  case  was,  (he  contend- 
ed) as  in  the  present,  general  for  all  co*heirs.  Now  such  a 
custom  could  not  be  proved  by  instances,  because  it  could  not 
be  established  without  proof  of  instances  of  every  possible  case. 
Evidence  must  have  been  given  of  daughters,  sisters,  aunts^ 
nieces,  cousins,  CsPc.  in  infinitum  ;  for  if  one  possible  case  of 
co-heirs  were  not  proved  by  an  instance,  the  deduction  would 
not  be  complete,  and  the  custom  could  not  be  established. 

1st,  As  to  the  custumary.  The  fifth  article,  *^  that  no  te« 
**  nements  of  this  manor  are  partible  either  between  heirs 
*^  male  or  female,'^  is  couched  in  terms  best  calculated  to 
express  a  custom  extending  to  all  co-heirs.  The  13th  article 
savs,  ^^  if  a  tenant  have  no  son,  his  eldest  daughters  should 
**  have  his  inheritance  without  partition,  except  dower."  And 
the  instances  of  the  admittance  of  the  eldest  co-heirs  stated  in 
the  case  leave  no  uncertainty ;  fbr  it  appears  from  them,  that 
the  custom  is  that  the  eldest  of  the  co-heirs  shall  succeed  to 
the  whole  tenement.  It  is  objected  that  these  two  articles  are 
inconsistent,  and  that  therefore  the  fifth  must  be  rejected,  and 
the  custom  takjcn  from  the  13th :  but  they  are  not  inconsist- 
ent; for  the  eldest  son  and  eldest  daughter  in  the  latter  are 
only  particular  instances  of  the  heirs  male  and  female  in  the 
former ;  and  the  custom  there  stated  cannot  be  considered  as 
confined  to  sons  and  daughters  only,  smce  there  are  instances 
of  sisters.  But  at  all  events  this  custumary  ought  to  receive 
the  same  construction  as  all  other  written  instruments,  name- 
ly, such  an  one  as  will  give  effect  to  all  the  words.  The  whole 
^ould  be  taken  together  as  forming  one  general  custom. 

But  if  there  be  any  doubt  on  the  custumary  itself,  the  ad« 
mittances  stated  in  the  case  entirely  remove  it.  The  custom 
Is  either  confined  to  daughters^  or  it  extends  to  all  collateral 
heire  :  now  the  instances  of  sisters  shew  that  it  is  not  confin- 
ed to  daughters ;  therefore  it  must  extend  to  all  heir^.  It 
is  materisu  to  observe,  that  no  instances  are  stated  against  the 
custom  ;  and  therefore  it  must  be  taken  upon  this  case  that  no 
instances  are  to  be  found  in  the  court  rolls  of  several  co-heirs 
being  admitted  as  coparceners  to  any  tenement.  Likewise, 
as  there  are  no  instances  on  either  side  it  is  clear  that  it  has 
never  happened,  since  the  time  from  which  the  court  rolls  are 

extant, 

(«)  Gcdk.  166.  3  Ito.  Rtp.  368.  1  Ro.Abr.  633.^1. 
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1786.  extant^  that  any  tenant  has  dicdleaviog  anjr  other  co-heirs 
tbaii  daughters  or  sisters  :  to  require  therefore  the  instance  of 
an  eldest  niece  being  admitted  is  to  require  an  impossibiliQf. 
And  when  it  is  considered  that  these  customs  are  always  coa- 
ffned  to  very  small  districts,  it  h  manifest  that  the  necessaty 
consequence  of  requiring  proof  of  these  customs  by  particular 
instances  mtist  be  to  abolish  almpst  allof  thejn* 

But  if  the  dburt  think  that  the  custumary  ought  to  be  whofr 
ly  disregarded,  it  appears  from  the  admittances  alone  that  the 
defendant  is  entit;lcd  to  all  the  premises,  as  heir,  according  to 
the  custoQA.  It  is  adnlitted  that  the  custom  extends  to  an 
eldest  sister  ;  now  an  eldest  niece  falls  within  a  custom  for  a|i 
eldest  sister  to  inherit.  He  admitted  that  this  position  was  on- 
ly supported  on  principle  and  by  no  authority,  and  that  there 
is  even  a  dictum  in  Ratcliffe  v.  Chapman^  as  reported  in  Leo* 
ndrd^  against  it  ;  but  it  is  merely  a  dictum,  and  is  not  men- 
tioned in  the  other  reports  of  the  case  (^^,  ibr  in  them  it  ifi 
stated  to  have  been  held  that  a  custom  for  the  eldest  daughter 
will  not  extend  to  the  eldest  sister  or  aunt.  There  seems  tD 
be  a  clear  distinction  between  extending  a  custom  fOr  the 
eldest  of  any. lineal  heirs  to  inherit  to  collateral  heirs,  and  ex« 
tending  a  custom  for  the  eldest  lineal  heir  to  inherit  to^  lineal 
heirs  more  remote,  or  for  the  eldest  collateral  heir  to  collate* 
ral  heirs  more  remote.  All  the  cases  shew  that  the  court  wiU 
not  do  the  former  :  Hut  there  is  no  authority  against  the  ijUt^ 
ter.  A  case  in  ]  Ro<  Abr.  624. //•  2.  seems  to  warrant  tMi 
distinction.  It  is  not  to  be  disputed  but  that  the  issue  of  tl|e 
persons  named  in  the  custom  will  take  under  h  ;  for  ih  0 
these  customs  the  jus  representationis  takes  place  as  well  as  m 
descents  by  the  common  law.  It  has  been  so  held  io  gavet^ 
kind  tenure.  Clements  v.  Scudamore  (^}.  So  in  gavelk^^t^ 
custom  for  brothers  to  succeed  equally  to  the  tenement  of 
their  brother  extends  to  nephewsywr^  representationis  (c\^  So 
in  a  custom  like  the  present.  Godfrey  v.  BuUock  f^J*  So  i^ 
the  cjise  of  Borough  English*  Clements  v.  Scudamore.  Vpoh 
the  principle  of  that  case  it  is  clear  that  if  a  man,  seised  of 
lands  in  Borough  English^  have  two  sons,  and  the'  youi^^i 
die  in  his  life-time  leaving  two  sons,  and  then  the  tenaiit  diesl' 
his  lands  must  descend  upon  the  youngest  soo'of'  th^  f^^i^ 
est  son.,  that  is  to  the  representative  of  the  yoiingest  don  ;jSt 
if  they  descend  to  the  eldest  grandson  as  his  represeoitat!^ 

tftfei* 

(a)  2  Xpt.  361.  Co.  Cotyb.  84.    '  (b)  t  E  Wmt  63. 

(c)  Som.  ^mHJt.  7k  (dj  \  Jto.  Abr.  m.pl.J^, 
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here  would  be  this  absurdity,  thiu  he  would  take  as  well  by     If 861 
he  custom  as  against  it«     It  is  almost  equaUy  absurd  to  say,    ^*-y^*^ 
hat  a  m>cr  cannot  take  under  this  custom  Cor  the  eldest  sister     Demn' 
W  inherit  :  because  in  some  instances  the  nieces  mmt  inheriu    ^^ 
As  if  A.  had  three  sisters,  each  of  whom  died  in  his  iiic-time, 
leaving  a  daughter,  the  inheritance  would  descend  lo  the  ekU 
est  sister's  daughter.     There  is  a  great  difference  between  a 
^Custom  of  this  kind,  and  one  for  which  no  reason  can  be  as* 
signed  /  in  which  latter  case  the  court  have  construed  it  strict* 
ly,  lest  by  exceeding  the  letter  of  the  custom,  they  should  de- 
termine against  the  spirit  :  but  there  m,ight  be  a  goodreaso'n 
for  the  custom,  in  the  present  case,  that  the  lands  shall  not  be 
partibk ;  because  if  they  were,  the  tenanvs  might  not  per- 
kaps  be  enabled  to  perform  the  lord's  service. 

C^r^C  in  reply.  The  cases  cited  tend  to  support  the  argu« 
ment  urged  for  the  plaintilT;  because  they  shew  that  a  custoin 
can  never  be  extended.  For  in  the  cases  where  childrentake 
by  right  of  representation,  they  take  by  common  law,  and  not 
by  custom. 

The  cusiumary  is  merely  evidence  of  reputation,  which  can* 
not  establish  a  custom,  because  there  is  no  instance  to  support 
\u     Therefore  the  usage  ought  to  have  been  shewn. 

Cur.  adv.  vulU 

And  on  this  day,  Ashhurst^  J.  delivered  the  opinion  of  the 
Court*  After  stating  the  facts— -A  doubt  was  made,  whether 
this  parchment  was  admissible  evidence,  not  being  propcriy  a 
C6urt  roll :  But  we  think  the  evidence  was  very  proper  to  be 
received*  It  is  an  ancient  wrhing  found  amongst  the  court 
ro^s,  and  delivered  down  from  steward  to  steward*  It  ia 
stated  to  be  ex  assensu  omnium  teneniium.  It  could  not  well 
be  supposed  to  be  the  interest  of  any  of  the  tenants  to  fabri* 
cttte  it ;  for  it  was  competent  to  any  of  them  by  his  own  act 
to  do  that  which  the,  custom  is  made  to  do  for  him  :  so  nei« 
tiler  could  the  lord  have  any  interest.  Therefore  it  is  cef« 
tainly  admissible  evidence. 

The  words  are,  that  the  next  heir  shall  satisfy  to.  the  lord 
s.  4d.i  be  cause  no  tenements  are  divisible,  either  between 
heirs  male  or  female. 

But  then  the  question  is,  who  is  this  customary  heir  ?  The 
ISth  article  shews  who  shall  be  deemed  such  in  the  irome* 
diate  course  of  lineal  descent.  And  to  shew  that  this  baa 
lAtained  in  practice,  the  court  roll  17th  ^une  1734,  was  givem 
ID  evidence,  which  proves  the  admission  of  Ann  WWiams 
(formerly  Ann  Palmer)  as  eUe^t  daughter  and  heir  of  y ohm 

Palmer. 
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1786.  Palmer.  Then  to  shew  that  die  custom  does  not  stop  there, 
but  that  it  extends  to  collaterals,  the  court  roU  9th  yuntX6i% 
was  given  in  evidence ;  by  which  it  appears  that  fVilSmn 
Springfellow  died  seised  of  a  tenement  held  of  the  manor,  and 
that  Helena  (wife  of  John  Finns)  was  admitted  as  eldest  sister 
and  heir  of  the  said  H^illiam  ;  and  there  were  three  other  eiH 
tries  to  the  like  purpose. 

But  then,  as  Thomas  Stanley^  the  brother  of  Joseph^  (and 
who  would  have  been  his  heir  had  he  survived  him,)  died  in 
the  life*time  of  Joseph^  the  question  is,  to  whom  the  estate 
shall  go  in  right  of  representation  to  Thomas  f 

Now  it  seems  to  be  a  first  principle  in  regard  to  copyholds, 
that  custom  is  of  the  very  essence  of  a  copyhold  ;  and  if  tt^ 
custom  be  silent,  the  common  law  must  regulate  the -course  #f 
descent.  Ld.  Coke  says,  in  the  case  of  RatcUffe  v.  Clutpman 
(a),  ^^  that  there  are  two  pillars  of  custom,  one  the  common 
^^  usage ;  the  other,  that  it  be  time  out  of  mind  ;"  and  there* 
fore  1^  says,  ^^  upon  the  evidence  giveiSi  to  the  jury,  the  court 
^^  enforced  the  parties,  which  maintained  the  custom,  to  shew 
*^  precedents  in  the  court  rolls^  to  prove  the  usage,  and  lliat 
^^  without  such  proof,  and  that  it  had  been  put  in  ure^  (d- 
*^  though  it  had  been  deemed  and  reputed  to  have  been  the 
^^  true  custom,)  yet  the  court  could  not  give  credit  to  the 
*'  proof  by  witnesses.'*  Now  here  there  is  no  proof  at  aH  in 
the  court  rolls,  as  to  the  course  of  succession  in  the  collateral 
line,  further  than  the  case  of  a  sister.  And  it  is  expra^ 
laid  down  by  the  court  in  4  Leon.  24S.  in  the  above  case  c^ 
Ratclijfe  v*  Chapman^  that  where  the  custom  is  that  the  eldest 
sister  shall  inherit,  yet  by  that  custom  the  eldest  aunt  or  &e 
eldest  niece  shall  not  inherit  the  land.  That  this  is  the  law  in 
regard  to  collaterals  is  further  proved  by  the  case  in  1  Rtd. 
Abr.  634.  pL  2.  where  it  is  said,  that  if  the  custom  be  that  the 
youngest  son  shall  inherit,  and  a  man  has  issue  two  sons  and 
dies,  and  the  land  descends  to  the  youngest  son,  who  <Scs 
without  issue,  the  eldest  son  of  the  eldest  brother  shall  hiare 
the  land  ;  because  the  custom  does  not  hold  in  the  transversd 
line,  but  only  in  the  lineal  descent*  These  two  cases  ttore^ 
fore  seem  in  point  in  favour  of  the  plaintiff. 

Another  argument  in  favour  of  the  plaintiff  seems  to  urjie 
from  the  particular  penning  of  the  custom,  (as  it  appears  in  ^ 
1 3th  article,}  which  is  the  only  piece  of  evidence  prescril^K 
the  rule  in  the  course  of  descents- ;  and  that  says,.^i  aSjms 
tenens  hujus  manerii  obierit^  his  eldest  son,  or  (if  no  son)  Us 
cfldest  daughter  shall  inherit.    Now  the  defendant's  grand* 

fatheic 
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father  Thomas  (under  whom  he  derives  his  descent)  never  was  1 786. 

a  tenens  manerii;  and  therefore  the  custom,  as  to  the  course  of  ^ — y— ^ 

descent,  never  attached  upon  him.     For  these  reasons  we  are  Denx 

of  opinion  that  the  lessors  of  the  plaintiff  are  each  entitled  to  ^gmnti 
recover  an  undivided  third  part  of  the  premises  in  question. 
Postea  to  be  delivered  to  the  Plaintiff. 


SMITH  and  Another,  Assignees,  &c.  of  CLARKE  a     Friday, 

Bankrupt,  against  MILLES.  No9,^}t: 

THIS  was  an  action  of  trespass  brought  by  the  assignees  ^[Jj^P*^. 
of  a  bankrupt  against  the  defendant,  who  was  sheriff  ofl^^^^^^ 
the  county  of  Hertford.  signeet  •£  a 

The  first  count  m  the  declaration  was  for  breaking  and  en-  bankrupt 
teriDg  the  messuages,  £fc.  of  the  plaintiffs  as  assignees,  on  the  J^^^fo, 
23d  Feb*  1786,  and  seizing  and  taking  the  deeds  and  writings,  uking  the 
household  furniture,  &fc.  (enumerating  them  particularly,  )  of  goods  of  a 
the  assignees.     The  2d  count  was  for  seizin?  and  taking  the  *»«iknipt  in 
goods,  &?c.  of  the  plaintiffs  on  the  13th  of  Jl&rch  1786.  aft^anllct 

The  defendant  pleaded,  1st,  the  general  issue ;  and  2dly,  a  of  bank, 
justification  under  a  fieri  facias^  sued  out  on  the  13th  of  Fe^^V^^y*  ^^ 
bruary  1786,  at  the  suit  of  one  Caieb  Atkinson^  against  thej^^"^^ 
bankrupt,  and  delivered  to  him  on  the  21st  of  February  1786,  the  cc^ims^ 
to  be  executed.     Replication  de  injurid  sua  proprid  absque  tali  yon ;  noe> 

causa.  ^  ^  XnXT^^ 

This  cause  came  on  to  be  tried  at  the  last  assizes  for  the  J^f^,  ^^^ 
county  of  Hertford^  before  Lord  Loughborough^  when  the  the  issuing 
plaintiffs  proved  a  commission  of  bankrupt,  dated  the  27th  of  of  ^*l«  co"*" 
February  1786,  against  Clarke^  on  the  petition  of  more  than  ^^^^^'^^ 
three  creditors ;  and  that  the  bankrupt,  at  the  time  of  issuing  visional  aa- 
the  commission,  was  indebted  to  one  of  them  in  the  sum  of  signment 
\9\L    They  then  proved  the  trading ;  and  an  act  of  bankrupt-  **"^  ^^^ 
cy  on  the  1st  of  February  1786.     They  also  proved,  that  on  JJ^'J'; Jj^^ 
the  23d  oi  February  1786,  and  not  before,  the  defendaut,  as  assignee  Aot 
sheriff  of  ^ipr(/c>rfl^,  entered  the  dwelling-house  of  the  bankr«pt«o»cll. 
and  there  seized  the  several  goods,  6fc.  of  the  bankrupt,  under  ^^|^)J^ 
and  by  virtue  of  the  said  writ  of  Jieri  facias  ;  that  on  the  2ttth  S^bt  of  16lf. 
of  the  same  month  oi  February^  Clarke  was  declared  a  bank- to  one  of  the 
Tupt,  on  which  day  the  commissioners  executed  a  provisional  I^V'^'^Jng 
assignment  of  the  bankrupt's  estate  and  effects  to  their  messen-  th^c  belnr 
ger,  whereof  the  officer  in  possession  under  the  execution  on  moie  than 
the  same  day  had  notice  i  that  on  the  13th,  14th,  15th,  and  three,  will 

16th  days  of  March,  the  said  goods  and  chattels  were  sold  by  ^VV^  ^^^ 
J  ^  9  J  commission 

public  if  bankriiuC 
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1786^     public  miction  under  the  aforesaid  exectition  ;  that  cm  die 
t«^v^-i>    morning  of  the  said  13ch  day  of  March^  the  said  sheriff  had 
Smith     notice  Irom  the  aforesaid  provisional  assignee  not  to  sell ;  that 
^oitut    QQ  (hg  |7jh  of  March  the  plaintilfs  were  chosen  assignecs^&c 
LLEs.  ^£  ^^  bankrupt  under  the  said  commission,  and  that  an  assiga- 
ment  thereof  was  then  duly  made  to  them. 
To  this  evidence  the  defendant  demurred* 
Rustell^  in  support  of  the  demurrer,  before  he  c:ainc  to  the 
principal  point  in  this  case,  observed  tiiat  this  commission  wit 
sued  out  by  more  than  tiiree  creditors^  who  should  hav^e  prsv- 
4  ed  a  debt  to  the  amount  of  %OOU  in  order  to  support  it.     For 

though  the  debt  which  was  proved  by  one  creditor  was  sa£« 
cient  to  have  supported>a  commissiots  which  miglit  have^ecn 
^  sued  out  on  the  petition  of  such  creditor, )  et  the  debt  proTedjb 

the  present  case  did  not  support  the  commission  as  taken  oat. 
But  laying  that  entirely  out  of  the  case,  the  principal  ques- 
tion is,  vi\nii\icT  treBpass  will  lie  at  the  suit  of  the  assigaecs 
against  the  slieriff,  who  entered  and  seized  the  baskrtipt'i 
goods  before  the  commission,  but  who  sold  them  afterwanls. 
To  support  this  action  the  plaintiffs  must  prove  that  the  de* 
fendaut  has  been  guilty  of  an  unlawful  entry,  and  taking  of  the 
plaintifl's  goods.  But  this  was  not  an  unlawful  entry,  sod 
taking  at  the  time,  because  Clarke  was  not  then  a  bankrupt,  aod 
it  could  not  be  known  at  that  time  whether  he  would  ever  be 
declared  a  bankrupt.  Then  it  must  be  contended  that  the 
subsequent  sale  made  him  a  trespasser  by  relation.  His  entry 
was  not  a  trespass^  though  his  sale  may  be  a  conversion^  and 
subject  him  lo  an  action  of  trover^  The  distinction  betweer.the 
actions  of  trover  and  trespass,  is  fully  taken  in  the  case  of 
Cooper  and  another  v.  Chitty  and  another  (a)  :  in  which  esse 
Lord  Aiansfield  said,  that  to  subject  a  sheriff  to  an  action  of 
trespass  the  taking  must  be  unlawful :  and  that  persons  who 
acted  innocently  could  not  be  made  trespassers,  or  crimiasl, 
by  relation.  In  the  present  case  these  are  only  the  goodspof 
the  plaintiffs  by  relation.  They  may  become  th^vr property  by 
relation  :  but  posncssion  cannot  have  relation  back  ;  and/«tt(y- 
sion  is  essentially  necessar}'  to  support  this  action.  A  fiction 
of  law  may  give  a  rights  but  cannot  create  a  wrong  :  therefore 
the  taking  was  not  unlawful.  Neither  is  it  true  that  the  defend* 
ant  took  ih«  goods  of  the  plaintiffa;  for  they  were  not  chosen 
assignees  till  after  the  seizure* 

He  admitted  that  the  sale  subsequent  to  the   notice  was 
wrong,  and  subjected  the  defendant  to  an  action  of  trover^  but 
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l^iMjMQEtiw  Thimmfaat\ik€Bxxy  of  those  eases,  where  persons  tfB^ 
hfmo  been  deeased  trespassers  cA  imiiOj  by  doing  some  act  in* 
c^nsiBtent  vri^  the  origmal  taking,  as  by  working  a  distress 
(a)  &c.  for  tbit  sale  is  not  mconsaatent  wbh  the  origimai  tak- 
ing:  it  is  Doe  aa  abuse  of  the  authority  of  the  kw  under  which 
die  de£mdatu  acted ;  and  it  is  only  by  some  collateral  matter 
tfaait  dse  side  becasne  nnkiwfuL 

B«t,  however^  if  the  selling  be  cotisidered  as  a  trespass^  so 
ns  to^  r«idcr  the  defendant  a  trespasser  ab  initio^  thefe  shotild 
faay4B  been  a  new  assignment* 

Skepherdy  contra^  was  not  aiware  that  the  first  point  was  in* 
tended  to  be  gone  into,  and  said,  he  only  came  prepared  to 
discuss  the  general  question,  whether  the  action  of  trespass 
was  properly  brought;  insisting,  however,  that  the  debt  which 
had  been  proved  was  sufficient  to  support  the  commission. 

He  contended,  as  to  the  principal  point,  that  if  there  was 
not  a  sufficient  property,  or  possession,  in  the  assignees^  to 
enaUe  them  to  maintain  trespass,  there  never  could  be  a.  suf- 
ficient property  or  possession  to  enable  any  person  to  bring 
trespass^  where  a  wrong-doer  had  got  possession*  The  provi- 
sional assignment  of  the  bankrupt  s  effects,  which  was  made 
previoim  to  the  sale^  was  meant  purposely  to  protect  the  goods, 
toll  the  assignees  were  chosen  ;  and  the  subsequent  assignment 
tested  the  property  in  the  assignees  by  relation^  and  gave  a 
tight  coeval  with  the  provisional  assignment* 

Wherever  there  is  a"  general  property  in  personalty,  though 
the  party  has  not  got  possession,  an  action  of  trespass  will  lie. 
•  Ad  executor,  after  proving  the  will,  may  maintain  trespass 
far  taking  the  testator's  goods  before  probate,  of  which  he 
^tm  never  in  possession  (h).  If  a  lord  be  entided  to  a  waif, 
oresMtiy,  within  his  manor  by  prescription,  he  may  maintain 
tiespass  against  a  stranger  without  seixure  (c).  Trespass  wHl 
lie  agmnst  a  stranger  by  a  person  having  a  general  property 
in  personalty,  without  possession  ;  because,  in  law,  the  pro^ 
perty  draws-«  possession  after  it  {d).  If  the  assignees  cannot 
maintain  this  action,  because  they  had  not  the  actual  posses- 
sion,'no  person  can)  for  the  bankrupt  himself  cannot  brings 
the  action  after  bankruptcy.  Therefore  no  tortious  taking  of 
nhankrupt's  effects^  after  the  bankruptcy  and  before  the  choice 
of  assignees,  can  be  punsshed.  * 

Vol.  I.  Q  q  q  He 

(a)  Vuk  Oxle;  mnd  UTatUf  ante,  12  and  the  cases  theve  dted.    (it)  2  Bidm,  S6ir 
(,€)  F.  IT.  B.  91.  {d)  Bro.  Tit.  Trnpast,  pi.  303. 
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irsd.  He  admitted  that  where  a  sheriff  sells,  after  aa  act  of  bonk* 
V»  ^  >  ruptcy  committed,  without  notice,  he  is  not  subject  to  ao  ac- 
Smith  tion  (^  trespass  :  but,  if  he  sells  after  Qotice,  he  assenu  to  the 
*^^"**^  original  trespass,  and  makes  hunself  a  trespasser,  aA  initio^ 
Where  a  distress  is  uken  for  damage  feasant  and  the  party  af» 
terwards  abuses  that  distress,  yet  he  is  deemed  a  trespasser 
ab  initio^  although  the  first  taking  were  lawful.  So  in  the  pre- 
sent case  the  sheriff  took  possession  inn^fnf/jf  at  first,  though 
not  legally^  because  the  goods  were  vested  in  the  assignees  by 
relation  from  the  time  of  the  act  of  bankruptcy,  committed  ; 
yet  his  selling  the  goods  after  notice,  rendered  him  a  trespas- 
ser ab  initio*  If  it  were  not  so,  a  sheriff  would  be  in  a  better 
situation  than  any  other  wrong-doer.  According  to  the  case 
oiCooper  v.  Chitty^  the  distinction'is  between  those  cases  where 
the  sheriff  acts  innocently  throughout,  and  where  be  acta 
wrongfully  after  notice. 

But  if  the  defendant  be  not  a  trespasser  by  relation,  yet  tUs 
evidence  will  at  all  events  support  the  second  count,  which  it 
a  general  count  for  taking  the  plaintiff's  goods.  It  appears 
that  the  sale  was  after  notice.  Now  every  continuation  of  a 
trespass  is  considered  as  a  new  trespass.  Dyer  3^«  Though 
<he  party  is  not  obliged  to  bring  several  actions  of  trespaaa, 
where  he  might  have  brought  one  with  a  continoando,  y^t  Ik 
may /if  he  please.  '  2  Ro.  Mr.  54S*  J.pL  1.  In  trespass  fat 
taking  goods,  every  day's  taking  is  a  new  trespass.  1  Kek 
279.  Here,  though  the  sheriff  was  not  guilty  of  a  trespats 
by  relation,  yet  in  the  second  count  there  is  a  different  8ub> 
stantive  charge  for  which  there  is  no  justification.  In  BttiL  N» 
p.  17.  it  is  said  that  the  purposcof  laying  two  counts  in  a  de- 
claration is  to  avoid  a  new  assignment,  so  that  the  defendant 
is  under  the  necessity  of  pleading  the  general  issue  to  one  of 
them.  The  second  count,  therefore,  in  the  present  case,  con- 
tains a  substantive  charge  of  trespass,  and  avoids  the  necessity 
of  a  new  assignment. 

Rtis9el^  in  reply.  As  to  the  cases  of  executors  bringing  ac- 
tions for  goods  taken  in  their  testator's  life-Umc,  that  is  imder 
the  statute  de  bonis  asportatigy  which  shews  that*  at  comaaoD 
law  it  was  otherwise. 

This  is  not  like  the  case  of  a  person  taking  a  waif,  wreck, 
or  estray,  for^here  he  takes  without  any  colour  of  rigltt,  and 
is  a  wrong-doer  in  the  first  instance.  Besides,  those  thi^' 
being  appurtenant  to  a  manor,  the  owner  thereof  is  consider* 
ed  as  in  possession. 
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The  sale  after  notice  will  not  render  the  defendant  in  this     1786. 
case  a  trespasser  by  relation  ;  because,  though  he  had  notice    ^^-v— ' 
from  the  assignee,  the  commission  might  have  been  superse-     Smi  th 
ded.     And  ihe  notice  did  not  come  from  the  party  at  whose     *^«»»* 
suit  the  sheriff  was  in  possession  under  the  execution  ;   but    **'••"•• 
from  a  third  person.     And  if  the  commission  had  been  super- 
seded, the  sheriff  would  have  been  liable  to  an  action  by  the 
party  at  whose  suit  the  execution  was  tak^n  out. 

As  to  the  unlawful  possession  of  the  sheriff;  Lord  Atans* 
field  sdXdy  in  Cooper  y.Chitttj^  "  to  support  the  act  of  taking, 
•*  it  is  not  lawful :  but  tobcxcuse  the  mistake  of  the  sheriff 
*^  through  unavoidable  ignorance,  it  is  lawful." 

A  sheriff  ought  to  be  better  protected  than  any  other  wrong- 
doer; for  he  is  compelled  to  do  his  duty,  and  does  not  act 
from  his  own  choice. 

'  The  necessity  for  the  new  assignment  is  not  waved  by  the 
second  count,  because  the  plaintiffs  have  not  proved  two  tres- 
passes. 

He  admitted  that  every  continuation  of  a  trespass  was  a  new 
trespass  ;  but  that  is  assuming  that  the  first  taking  was  a  tres-  ^ 
pass,  which  is  denied  in  the  present  case.  For  if  the  sheriff 
had  abandoned  the  possession  immediately  after  the  nfotice  of 
the  bankruptcy,  he  certatnly  would  not  have  been  liable  to  an 
action  of  trespass  for  the  first  taking. 

AsBHURsT,  J.  We  win  considjtfr  this  question  ;  but  it 
seems  to  me  that  it  is  very  like  the  case  of  Cooper  and  Chitty. 

BuLLER,  J.  .The  second  count  does  not  in  all  cases  avoid 
the  necessity  of  a  new  assignment.  The  general  use  of  ad- 
ding the  second  count  is  this ;  the  first  charges  an  injury  done 
to  the  land^  and  taking  the  poodn  there  :  that  is  in  its  nature  lo- 
cal, and  itiust  be  proved  where  laid.  Then  the  reason,  and 
almost  the  only  one,  for  adding  the « second  count  is,  in  order 
to  avoid  the  locality  {  it  is  for  taking  goods  generally.  That 
is  of  a  transitory  kind,  and  may  be  supported,  though  the  tak- 
ing^ proved  to  be  elsewhere.  There  cannot  be  a  new  as- 
signment but  where  there  is  a  special  plea.  And  if  the  case 
|be  such  that,  on  a  special  plea,  the  plaintiff  may  be  driven  to 
a  new  assigfnment,  he  may  give  the  matter  in  evidence  under 
the  second  count  on  not  guilty. 

Cur.  adv.  vuk. 
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1786.         AaHHVRST,  J»  now  deliv«i^tlie^IufMOO  of  the  Court  )^ 

It  might  perhaps  have  sufficed  for  tts  to  sny,  that  the  Mint 
)w  in  question  has  been  solej^nly  determined  in  this  Csmt 

the  case  of  Cooper  against  Clutty^  upon  full  and  matured 
liberation,  by  a  full  court.  And  tor  that  reason^  whataoevcr 
our  opinions  might  have  been  (as  we  are  now  only  two  juftfii 
sitting  in  Court  J  it  would  not  have  been  very  decent  in  twio 
have  over-ruled  the  authority  of  that  case.  But  we  arc  relies 
ed  from  any  diftculty  on  that  account,  as  our  opiDiqn  entiftlf 
coincides  with  that  of  the  judges  in  the  above  case. 

To  entitle  a  man  to  bring  trespass^  he  must  at  the  time  <whea 
the  act  was  done,  which  constitutes  the  tresnass,  etcher  hMrt 
the  actual pQssiwon  (a)  in  him  of  the  thing,  wnich  is^be  ol]ject 
of  the  trespass,  or  else  he  must  have  a  constructive  poMsemm 
in  respect  of  the  right  being  actually  vested  in  him. 

Such  is  the  case  cited  at  the  bar  of  an  action  of  treapaas  &r 
an  estray,  or  wreck,  taken  by  a  stranger  before  seizure  by  At 
lord.  For  the  right  is  in  the  lord,  and  a  constrictive  pfimm 
on,  in  respect  of  uie  thing  being  within  the  nsanor  of  vrhich  he 
is  lord. 

So  the  executor  has  the  right  immediately  on  the. death ef 
^e  testator^  and  the  right  draws  after  k  a  cens^rmtive posHh 
sioTU  The  probate  is  a  aiere  ceremony,  but,  when  paaacd^  the 
executor  does  not  derive  bis  title  under  the  probate,  but  aBf 
der  the  will :  the  probate  is  only  evidence  of  his  rights  and  is 
neoessary  to  enable  him  to  sUe  ;  but  he  may  release,  ^4r«  be* 
fore  probate. 

But  there  is  no  instance,  that  I  know  of,  where  a.mLan  vfad 
has  a  new  right  given  him,  which,  from  reasons  pf  policy  isao 
far  made  to.  relate  back  a^  to  avoid  all  mesne  incumbrances, 
shall  be  taken  to  have  such  a  possession  as  to  bring  tre^tm 
for  an  act  done  before  such  righi  was  given  to  him.  . 

But  at  all  eyents  the  rule  will  hold  with  respect  to  olSoeri 
and  ministersof  justice  (6). 

In  the  case  of  Lechmere  v.  Thorsughgood  {c)y  which  was  jVi 
action  of  trespass  brought  by  the  assignees  of  banknfts 
against  a  sheriff's  officer,  who  took  goods  under  an  extent,  the 
act  of  bankruptcy  was  on  the  26th  of  April;  afterwards  theshe* 
riff's  officer  took  the  goods  under  an  extent,  Mad  then  an  as* 
signment  was  made  to  the  plaintiffs,  who  brought  trespass ; 
and  it  was  held  the  action  lay  not ;  and  the  argument  turned 
oti  this,  that  the  officers  shall  not  be  made  trespassers  by  re- 
lation. The  same  doctrine  is  recognized  in  the  case  of  Baify 
^nd  Sunning  {d). 

Now 

(a)  Vid^  Ward  V.  MmceuUy^  4  vol.  p,  489.  (b)  Vide  2  Ro.  Ar.  561.  tit.  f^ 
p^^G.e:      .ic)lShoxo,U.  (^IZ^.173. 
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Now  Iterettb^  execution  wat  frilly  completed^  and  the  gooda  i  786. 
9old,  before  the  assigniaent  to  the  plaintiflfs.  In  the  case  of  v»«pv-"-^ 
Cancer  and  Chitty^  JUd.  Mansfield  XzyH  down  the  true,  ground  Bmitv 
4>f  diaciDCtion  bet«¥een  the  action  of  ^ropcfr  and  the  action  of  ^^^"'^1 
trespass^  as  applied  to  this  case  ;  ^*  The  action  of  trover  (he 
^^  t%y%)  is  maintainable,  because  the  conversion,  and  not  the 
*^  taking,  is  the  gist  of  the  action  ;  and  the  sale  was  after  the 
<^  act  of  bankrupt<^y  was  notorious.  But  (he  says)  that  though 
^^  the  property  by  relation  was  in  the  assignees  from  the  time 
^^ofd^eactof  bankruptcy,  yet  the  taking  by  the  sheriff,  as 
*^  applied  to  this  species  of  action,  was  lawful.  And  he  says 
^  the  seeming  contrariety  and  confusion  in  the  cases  arises 
^  from  the  equivocal  use  of  the  word  lawful.  For  (says  he) 
^^  to  support  the  act,  it  is  not  lawful ;  but  to  excuse  the  mis- 
^^  take  of  the  sheriff,  it  is  lawful  |  or  in  other  words  the  rela- 
^  tifm  introduced  by  the  statutes  binds  the  property ;  but 
*'  men,  who  act  innocently  at  the  time,  are  not  made  criminal 
^^  by  relation,  and  therefore  are  excusable  from  being  punish- 
^^  able  by  indictment  or  action  as  trespassers.  But  as  a  ground 
^  to  support  a  wrongful  conversion  by  a  sale  after  a  commis* 
^^  sioB  publicly  taken  out  and  an  actual  assignment  made,  it 
^  was  nut  lawful.^'  The  plaintiffs  therefore  are  not  injured^ 
as  it  is  competent  to  them  to  recover  the  value  of  the  goods  by 
bringing  a  proper  action,  namely,  an  action  of  trover.  But 
die  officer  shall  not  be  harasst:d  by  this  species  of  action,  in 
which  the  jur}'  nught  give  vindictive  damages. 

There  is  likewise  another  point  made,  namely,  thaf  the  pe. 
titioning  creditors  (being  more  than  three  in  number)  have 
not  proved  a  debt  to  such  an  amount  as  the  statute  requires  ; 
not  having  in  the  whole  proved  a  debt  to  the  amount  of  200/. ; 
though  oneof  them  has  proved  a  debt  to  the  amount  of  161/. 
The  words  ot  the  statute  of  5  Geo.  2.  c.  30.  are,  ^^  that  no 
*^  commission  of  bankrupjt  shall  be  awarded  and  issued  out 
^^  against  any  person  upon  the  petition  of  one  or  more  credit- 
^  ors,  unless  the  single  debt  of  the  creditor  do  amount  to  lOO/. 
^  or  upwards,  or  unlt:ss  the  debt  of  two  creditors  so  petition* 
^  ing  as  aforesaid  shall  amount  to  150//or  upwards  ;  or  unless 
^  the  debt  of  three  or  more  creditors,  so  petitioning,  shall 
^amount  to  200/.  or  upwards."  Now  had  the  commission 
stood  upon  the  petition  of  that  one  only  whose  debt  amounted 
to  I6t/.,  it  would  clearly  have  been  good  :  hut  as  they  have 
ehosen  to  take  it  out  in  the  name  of  more,  the  question  is, 
whether  they  have  not  laid  themselves  under  the  necessity  of 
oomplyiotg  with  the  words  of  the  statute,  which  in  such  case 
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1 756     requires  the  debt  proved  to  be  200/.     This  might  perhaps  ik- 
^^^-r**^    serve  sotne  consideration ;  but  however  we  give  no  opinioa 
Smiths  upon  it,  as  we  are  clear  against  the  plaintiffs  on  the  other  powU 
wf  nLEs        Therefore  on  the  whole  the  judgment  must  be  for  the  de- 
fendant. . 

Postea  to  be  delivered  to  the  defenda|it« 


^Aih.  The  IRISH  SOCIETY  against  NEEDHAM. 

Under*  THV  EBT  On  bond  for  3000/.  The  defendant  craved  ot/er  of 
d^"1iif  *"i  ^^  ^^^  condition  of  the  bond,  which,  [after  reciting  dot 
yl^hy^df'  ^^^  '^'^  society  had  by  their  letter  of  attorney  dated  the  16di 
that  Zf.  (who  yw/y  1755,  appointed  one  Henri/  Hamilton  their  general  or 
wasappoint- chief  agent,  or  officer  and  receiver  of  all  and  singular  their 
gei^of  c!  *  ^^"^®  *"  ^^^  ®*^^  letter  of  attorney,  and  the  schedule  or  rental 
the  receiver  thereunder  written,  mentioned  ;  and  also  that  by  certain  arci- 
of  his  rents,  cles  of  agreement,  of  the  same  date  with  the  letter  of  auoroijrt 
and  the  ma-  niade  between  the  said  society  of  the  one  part,  and  the  said  B» 
esutes)  *  Hamilton  of  the  other  parr;  he  the  said  H.  Hamilton  had  00- 
should  pay  venanted  and  agreed  with  the  said  society  to  receive  the  said 
over  to  c  all  rents,  and  thereout  to  make  the  several  payments,  and  to  reiw 
hTshouid le- ^^^  *"^*^  account  thereof  from  time  to  time,  and  to  answer 
ceive,  a»  a/«o  dnd  pay  the  residue  of  such  rents  to  the  said  society  in  audi 
tte  increase  manner  as  in  and  by  the  said  articles  is  appointed,]  was^  that 
metuTtb^-'^^  said  H.  Hami/ton^his  heirs,  executors,  and  administrators^ 
of,  upon  any^^^^^^  from  time  to  time,  and  at  all  times  thereafter,  weUttid 
newcontrscutraly  pay,  execute,  and  keep,  all  and  every  the  covenants^  ar^ 
orrenevja/i  tides,  payments,  &c.  which  on  his  and  their  part  ought  to  hi 
^^^jI'"^'*^^^*  observed,  performed,  paid,  &fc,  contained  in  the  said  deed  of 
bleforall  covenants,  and  also  should  from  time  to  time  observe,  obej^^ 
fines  receiv-  perform,  fulfil,  and  keep,  all  such  further  lawful,  and  reasoopi* 
ed  by  B.  on  jjle  direciions,  orders,  or  instructions,  as  should  be  given  Utt 
the  leaTe^  ^X  ^^^  *^'^  society  in  writing  under  their  hands,  £sPc.  He  lfafe« 
which  were  pleaded  that  the  said  deed  of  covenants  was  made  on  16tk  JhlN 
not  paid  /^  1755,  between  the  said  society  of  the  one  part,  and  thetiid 
over  b/  him.  ff^j^^y  Hamilton  of  tl^e  other  part,  whereby,  after  reciting  tb# 
the  said  society  had  appointed  the  said  Hamilton  to  be  di^ 
general  or  chief  agents  and  also  receiver  of  their  rents^  anddi^ 
ring  their  pleasure  to  manage  and  inspect^  oversee^  take  care^ 
and  regulate^  the  whole  affair  ft  ^  cancer  nx^  and  interest^  of  Hf 
said  society  in  the  said  kingdom  of  Ireland^  and  bad  promitud 
and  agreed  to  pay  him  35C/«  per  annum^  so  longaa  he  shonill* 


Digitized 


by  Google 


IN  THETWJENTT-SEVENTH  YEAR  OF  GEO.  III.  48« 

be  continued  and  employed  by  them,  he  the  said  Henry  Ha^  1786* 
ndlton  covenanted  that  he  should  and  would^  for  and  during  so  ^— y^--^ 
longtime  as  he  should  continue  agent  and  receiver  of  the  said  '^^^  Ihisic 
rents,  duly  and  truly,  to  the  utmost  of  his  power,  collect  and  ^^^\^ 
receive  the  same  rents,  and  thereout  pay  yearly  the  several  ntsDVAit.. 
sums  therein  mentioned  ;  and  further,  that  he  the  said  Henry 
Hamilton  should  remit-by  a  good  and  solvent  bill,  or  by  good 
and  solvent  bills  of  exchange,  or  otherwise,  to  the  said  socie* 
t^,  or  should  answer,  pay,  and  discharge  to  them,  or  their  or- 
der or  direction,  in  such  manner  as  they  should  think  fit,  from 
time  to  time,  by  letter  or  otherwise,  signified  by  their  order 
by  their  clerk  or  secretary,  or  any  other  person  of  persons  by 
them  authorised,  the  whole  rents  mentioned  and  contained  in 
the  said  schedule  or  rent  roll,  as  also  the  increase  and  improve*^ 
ments  that  might  or  should  thereafter  be  made  thereof  by  or 
upon  any  new  contracts  or  renewals  of  the  then  leaaes^  duly  and 
punctually  at  the  end  of  every  six  months  next  after  such  rents 
should  become  due.  The  defendant  then  pleaded  the  death 
oi  Henry  Hamilton  on  the  6rst  day  of  June  1785,  &c. ;  per- 
formance and  satisfaction  by  the  said  Henry  Hamilton  in  his 
lifetime,  and  by  the  executors  since  that  time,  of  all  the  covc« 
naots,  payments,  &c.  contained  in  the  said  deed  of  covenant ; 
and  that  the  said  tienry  Hamilton  in  his  Ufe-time,  and  bis  ez- 
ecQtofB  sfterwards,  had  from  time  to  time  observed,  obeyed, 
perfoi'mcd,  fulfilled,  and  kept  all  such  further  lawful  and  rea- 
sonable directions,  orders,  or  instructions,  as  were  given  to 
the  said  Henry  Hamilton  in  his  life-time  by  the  said  society 
in  writing  under  their  hands,  according  to  the  form  and  effect 
of  the  condition  of  the  said  writing  obligatory. 

Replication,  (protesting  that  the  said  Henry  Hamilton  in  his 
Kfe-dme  did  not  well  and  truly  pay,  execute,  and  keep,  nor 
had  his  executors,  &c.  since  his  death  well  and  truly  paid,  ex- 
ecuted, smd  kept,  all  or  any  of  the  covenants,  payments.  Sec. 
in  the  said  deed  of  covenants  specified  ;  protesting  also,  that 
the  said  Henry  Hamilton  did  not  in  his  life-time  observe,  6ic. 
nor  had  his  executors,  8cc.  since  his  death  observed,  obeyed, 
performed,  or  kept  such  further  lawful  and  reasonable  direc- 
tion, &c.  given  to  the  said  Henry  Hamilton  in  his  life-time, 
by  the  said  society  in  writing,  under  their  haiids,  &c.)  that  af- 
ter  the  making  of  the  said  writing  obligatory,^  and  in  the  life- 
time of  the  said  H.  Hamilton^  and  before  the  exhibiting  of 
the  bill  of  the  said  society,  to  wit^  on  the  first  day  of  fune 
1783,  a  large  sum  of  money,  towit^  the  sum  of  1864/.  178* 
Md.  became  due  and  payable  to  the  sidd  society,  and  was 
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1766.     aciualif  received  bjr  tke  Mid  H.  Hamiitan  fit  tte  remttv  » 

^i^v^   crease  and  improvements  of  the  saidtstaU^  in  tbe  aaid  cooAkm 

"^e  iais«  i^Qii  deed  mentioned,  yet  thai  the  said  H.  Hamikm  m  Uslife- 

^^   time  did  not  pay,  nor  bad  his  hetrs^  exeoitora  or  adnunitlni* 

MMPH^uw.Aor8  since  his  death  paid,  to  the  said  society  the  said  swof 

1864/L  178.  lid.  or  any  part  thereof,  Sec. 

To  this  replication  there  was  a  general  demurrer,  miAjtk^ 
der  in  demarrer. 

Ru99el^  in  support  of  the  demurrer^  contended  thaethis  re- 
plication was  bad  in  point  of  law ;  because  it  attempts  |o  pat 
m  J8.sue  more  than  the  coTcaast,  on  which  the  breach  is  as- 
signed, comprehends :  And  no  issue  can  be  takeo  upon  it  on- 
der  which  the  plaintiffs  may  not  give  in  evidence  the  receipt 
and  non  payment  of  money  by  Hamilton^  to  which  the  cove- 
nant,  for  the  performance  of  which  the  defendant  is  bofttd, 
ooes  not  exteod«  For  the  replication. is,  that  ^Tain/ftoirlRd 
received  for  the  rentSy  increase  and  improvements  of  the  smd 
estate :  whereas  the  covenant  is  for  the  payment  of  particular 
renjts  specified  in  a  schedule,  and  the  increase  and  impivve> 
iments  thereof  that  is,  of  those  rents.  Improvements  ^f  the 
estate  is  a  more  comprehensive  term  than  improvewtents  tf 
rents^  and  extends  to  imy  thing  that  makes  the  estate  more 
productive,  whether  by  way  of  rent  or  otherwise*  Aad  the 
replication  is  framed  in  such  a  manner  as  to  take  in  die  case 
in  dispute  between  the  parties,  namely  fnes  paid  for  the  rs* 
newai  of  kasesj  and  received  by  Hamilton  in  his  lite«>timc,  lo 
which  the  covenant  does  not  extend*  And  in  the  case>o|  a 
surety  the  court  will  not  extend  a  covenant  beyond  die  atrict 
letter.  This  is  the  question  which  is  intended  to  be  fsMf 
uied  by  the  parties* 

But  the  replication  is  likewise  bad  on  another  grounds  It 
is  for  non-payment  generally,  and  it  does  not  state  that  til^ao- 
ciety  had  made  an  order  or  direction  for  the  payment  of  <be 
money  :  whereas  by  the  covenant  Hamilton  was  to  reaut  k^ 
a  good  bill,  or  pay  to  them  or  their  order  or  direction^  iD'tach 
manner  as  thry  should  think  fit  by  letter  or  otherwise  ai§ni* 
fed,  the  whole  rents  mentioned  in  the  schedule  or  r«na«ao8. 
The  replication  therefore  should  have  alleged  that  the  ao  ak»y 
had  made  an  order  for  the  payment  of  a  partic«|far  sana^  -afld 
that  Hamilton  had  not  paid  it. 

Baldwin^  contra.  It  is  admitted  by  the  pleadings,  «hae^ 
suni  of  1864/.  is  due  to  the  society  for  so  much  money  Tteoeiv* 
mi  by  HamiHotLf  and  not  pmd  over  by  him*    And  if  onljr^- 
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pcnoc  of  ikat  sum  be  due  for  the  reniSy  the  plaiDtiffs  are  enti-     1786. 
tkd  to  judgment  io  this  case*  l—y—^ 

But  upon  the  geoeral  question,  he  contended  that  the  word  '^^^  ^huu 
•*  improvemetits^^  included  "  improvements  of  the  esute,'*  and    ^'VJ^ 
ought  not  to  be  confined  to  the  "  improvements  of  the  renu*'^  ji^^J^u. 
For  Hamilton  was  appointed  the  general  agent  to  the  Society, 
in  wWi^h  character  he  was  to  receive  fines  as  well  as  renU  / 
and  he  was  bound  to.  pay  over  every  thmg  which  he  received 
in  the  character  of  their  agent.     But  even  if  in  strictness  the 
*♦  improvements"  only  relate  to  "  rents,"  **  fines"  must  be 
^Dsidered  as  *   improvements  of  the  rents." 

Rusael  in  reply*  The  issue  which  must  have  been  takea 
DD  this  replication  would  have  been,  that  Hamilton  had  paid 
fjl  the  money  ^^  which  he  had  received  for  the  rents,  im* 
^  prov,emcnt8«  and  encrease  of  the  estcUe  i*^  under  which  the 
plaintiff's  qould  have  given  evidence  of  any  thing  received 
which  made  the  estate  more  productive.  The  defendant 
therefore  was  obliged  to  demur  to  the  replication,  and  to  deny 
thit,  in  point  of  law,  the  improvements  could  be  extended  to 
"improvements  of  the  estate."  As  this  is  the  case  of  a 
surety,  the  court  will  not  extend  the  condition  beyond  the 
strict  letter  of  it. 

AsHHU&ST,  J.  It  seems  to  me  that  the  condition  of  the 
bond  extends  to  all  sums  which  Hamilton  received  as  the  ge- 
neral agent  of  the  society.  After  reciting  that  he  had  been 
appointed  the  general  or  chief  agent  and  receiver  of  the  rents, ' 
It  proceeds  to  state  that  he  should  remit  by  good  and  solvent 
biDs  the  whole  rents,  om  also  the  encrease  and  improvements 
thgt  should  be  made  thereof  upon  any  new  contracts  or  renewals 
tfthe  leases*  Now  2k^ne  is  certainly  an  increase  and  improve^ 
ment  on  a  new  contract.  It  was  undoubtedly  the  object  of  this 
contract  that  Hamilton  should  pa\  over  all  sums  of  mon«y 
which  he  should  receive  as  general  agent  and  receiver  of  this 
fociety.  This  was  received  by  him  as  such  on  the  renewal ; 
and  is  both  uithjn  the  spirit  and  letter  of  the  condition. 

ByLLER,  J.  The  last  objection  made  by  the  defendant's 
counsel  is,  that  the  replication  has  not  alleged  that  the  society 
|i|ade  any  order  for  remitting  the  sums  which  Hamilton  had 
received ;  But  it  need  not;  (or  the  covenant  is^  ^^  that  i?(a;miA 
'^  ton  should  remit  to  the  said  society  by  good  and  solvent  bills 
^'  of  exchange,  or  otherwise^  or  should  answer ^  pav,  and  dis* 
**  charge,  to  their  order  or  direction  in  such  manner  as  they 
*•  should  think  fit,  by  letter  or  otherwise  signified,"  &c.  If 
they  had  given  any  special  direction,  that  should  have  been 
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1 7B6.     shewk  on  the  part  of  the  defendant.    Then  as  to  that  part  of 
^N--y~/   this  demand  which  was  received  for  **  fines  ;*'  the  answer  iti 
The  Irish  that  it  does  not  so  appear  upon  the  record.     There  woold 
^^"''^   have  been  no  difficulty,  if  the  defendant  had  joined  issue  on 
jj^2^^„the  replication ;  for  though  the  expressions  are  varied,  they 
'  are  the  same  in  substance :  and  if  it  had  been  necessary,  on 
issue  joined^  the  court  would  have  rejected  the  word  **  estate^ 
The  next  point  is  as  to  the  quantum  for  which  upon  this 
contract  the  defendant  as  surety  is  answerable.     The  bond 
states  that  Hamilton  was  appointed  the  general  agent  and  re- 
ceiver of  all  the  rents ;  he  was  not  only  to  receive  die  rents, 
but  to  manage  the  whole  affairs,  concerns,  and  interest  of  the 
society.    And  I  cannot  put  a  construction  on  this  bond  of  in- 
demnity,  without  saying  it  extends  to  this  very  case ;  for  it 
goes  on  to  say,  that  Hamilton  is  to  remit  the  rents,  as  ah^  tke 
encrease  and  improvements  upon  any  new  contracts  or  renezuabi 
and  a  fine  is  an  improvement  on  a  renewal. 

Therefore  on  all  the  grounds  the  defendant  is  liaUe« 

Judgment  for  the  plaintiflk 


rriJay,  EDWARDS  oMinst  ROURKE  and  WIFE. 

ITao.  34th.  ^ 

A  fe  '^  ON  est  inventus  having  been  returned,  to  a  writ  sued  out 

vertTaT^  against  both  the  defendants,  as  to  the  husband,  the  de- 

discharged  fendant's  wife  was  arrested ;  and  she  afterwards  obtained  a 
out  of  cus-  rule  to  shew  cause  why  she  should  not  be  discharged, 
catue  the  Mingay  now  shewed  cause,  and  observed  that,  as  Ae  fans* 
was  arrest,  band  could  not  be  found,  this  was  the  only  remedy  which  the 
ed  without  plaintiff  had.  And  that  the  defendant's  wife  had  little  reason 
^^^^'f^'to  make  this  application,  since  the  suit  had  been  instituted  lo 
Vrrit^wM^  recover  a  debt  due  from  her  before  her  marriage. 
sued  oat  Shepherd^  in  support  of  the  rule,  contended  that  the  wife 

against  both,  could  not  be  arrested  without  the  husband*  Cro.  yac*4^^ 
^^^^^J^-Jfl/i-  115.  6  ifod.  17.  As  to  the  case  of  Pearson  y.  Msrg 
»itf  wss  re-  Meadon  (a),  the  court  refused  to  discharge  the  defendant  on 
itumed  as  to  common  bail,  because  she  had  imposed  on  the  plaintiff;  smi 
l^*  ?"*■  ^'  ^^*  ^^^^  doubtful  whedier  she  was  a  feme  covert  or  wt 
But  in  the  present  case  there  is  no  doubt  of  the  covertim  of 
the  defendant ;  and  she  is  even  sued  as  a  feme  covert. 

AsRHtntsTi 
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AsHHCRST,  J.    There  are  many  authorities  in  favour  of  17B6. 

this'application,  and  none  against  it.     And  the  cases  go  with  Vi-v«-^ 

the  reason  of  the  thing.  Edwaeds 

For  a  feme  covert  has  no  property  of  her  own  ;  and  if  it  <V«««<^ 
were  permitted  to  arrest  her,  she  might  be  imprisoned  for  life* 
Per  Curiam^                                             Rule  absolute. 


KING  and  Others,  Executors  of  STEVENSON  against  Saturday, 

THOM.  JVbi».25m> 

The  SAME  against  M*LINNAN. 

INDORSEES  of  a  bill  of  exchange,  executors,  &Pc.  against  ^here  a 
the  acceptor.  -/    g?,]^^^^* 

The  declaration  stated  that  one  Brandy  on  the  26th  of  jDr- chaiTge^in" 
cember  17 S\,  according  to  the  usage  and  custom  of  merchants,  dorses  it  to 
made  a  bill  of  exchange,  direct'.*d  to  the  defendant,  requiring^-  *"^  ^* 
him  to  pay  to  one  J.  Thorn  lOO/, ;  that  Brand  delivered  the^/^^"^^' 
said  bill  of  exchange  to  A.  Thom^  which  bill  the  defendant  af- declare  as 
tewards  accepted  according  to  the  uso^^e  and  custom  of  mer- s^ich  in  an 
chants.    That  A  Thorn  indorsed  the  said  bill,  by  which  in- •^^^jj'^^  ^^ 
dorsement  he  ordered  and  appointed  the  said  sum  of  money  in  Jc^Jor.  ^ 
the  said  bill  specified  to  be  paid  to  the  plaintiffs,  who  were 
the  surviving  executors  of  Stevenson^  in  right  of  the  plcmUiffs 
as  surviving  executors  as  aforesaid^  and  then  and  there  ddi-  ^ 

vered  the  said  bill  so  indorsed  to  the  plaintifTs,  of  which  in* 
dorsement  the  defendant  afterwards  had  notice ;  by  means 
whereof,  and  according  to  the  said  usage  and  custom  of  mer* 
chants^  the  defendant  became  liable  to  pay  to  the  plaintiffs  as  sur*  • 
viving  executsrsy  &Pc.  and  being  so  liable  he  undertook  and 
promised  the  plaintiffs  as  surviving  executors  to  pay  them,  &fc. 

2d  Counts  iXoney  had  and  received  by  the  defendant  to 
the  use  of  the  nlaintiffs  as  executors.  3d.  On  an  account  stat* 
ed  with  |he  plamtiffs  as  executors. 

To  this  declaration  there  was  a  special  demurrer ;  that  the 
^sud  plaintiffs  have  above,  in  the  first  count  of  the  said  decla- 
ration, declared  against  the  defendant  upon  a  promise  and  un- 
dertaking alleged  to  have  been  made  to  the  plaintiffs  as  sur- 
viving executors  of  the  said  R.  Stevenson,  whereas  it  appears 
that  the  promise  by  them,  stated  in  the  said  first  count  of  the 
said  declaration,  could  not  by  law  be  made  to  them  as  such 
ececutora  as  aforesaid,  but^wa#  made  (if  at  all)  to  them  in  their 
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1TB6.  own  rights  and  not  as  such  executors^  and  that  the  said  first 
count  of  the  said  declaration  is  inconsistent  with,  and  cannot 
by  law  be  joined  together  with,  the  said  several  other  counts 
thereof,  i^c* 

Gibbs^  in  support  of  the  demurrer,  admitted  that  the  mere 
naming  the  plaintiiFs  as  executors  is  surplusage,  when  the  suit 
is  in  their  own  right  (a).  But  here  they  have  gone  farther; 
they  have  stated  the  promise  to  have  been  made  to  them  as 
executors;  and  there  must  be  a  sufficient  consideration  laid  to 
aupport  a  promise  to  them  in  the  capacity  of  executors;  because 
it  brings  different  consequences  after  it,  and  they  are  entided 
to  greater  privileges. 

i  lie  consideration  is  the  indorsement  of  a  bill  to  them  as 
executors^  made  after  the  death  of  their  testator  by  the  pajree 
of  the  bill,  who  may  have  been  a  debtor  of  the  testator. 
Then*  as  between  the  plaintiffs  and  the  payee,  who  indorsed 
the  bill  to  them,  the  payee  was  liable  to  them  as  executors  for 
the  debt  due  to  the  testator.  They  took  this  negotiable  secu- 
rity from  him  :  but  a  bill  of  exchange  is  not  a  satisfaction  of  a 
debt,  unless  it  be  duly  paid.  When  payment  was  refused,  they 
might  have  resorted  to  the  defendant  upon  the  original  debt 
due  to  them  as  executors,  and  have  declared  accordingly. 
But  if  they  choose  to  pursue  their  remedy  on  the  bill,  they 
must  proceed  in  their  own  right,  even  against  the  person  from 
whom  they  took  it  (though  that  is  not  the  present  case) ;  for 
they  desert,  at  least  for  the  present,  the  original  debt  due  tO 
them  as  executors,  and  resort  to  the  promise  raised  by  the  law 
to  them  in  their  own  right  as  indorsees  of  a  bill  of  exchange. 
But  this  is  not  a  case  between  the  plaintiffs  and  the  person 
from  whom  they  took  the  bill.  Perhaps  it  might  be  said  as 
between  them,  that  the  one  knew  in  what  capacity  he  rcceil^ 
ed,  and  the  other  on  what  account  he  paid  it;  and  so  ibt 
promise  might  actualh  have  been  made  as  stated  in  the  decla- 
ration. But  this  is  an  action  against  the  acceptor,  and  the 
declaration  states  the  consideration  of  the  promise  to  the  plain- 
tiffs aa  executors,  namely,  his  liability  to  pay  the  bill  to  them 
as  executors.  Now  that  liability  averred  in  the  declaration 
is  a  false  conclusion  of  law ;  for  by  reason  of  the  premises 
therein  contained,  and  by  force  of  the  usage,  l^c.  he  is  not 
liable  to  pay  the  bill  to  them  as  executors^  but  in  their  own 
right.  The  foundation  of  this  action  is  the  usage  and  custom 
of  merchants,  which  has  made  such  securities  negotiable  for 

the 
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the  convenience  of  commerce,  and  gives  to  the  bill-holder     1786. 
(being  a  legal  indorsee)  a  right  of  action  against  the  acceptor,  ^'— y-*^ 
drawer,  or  any  of  the  indorsers.     But  that  custom  does  not     Ki  ng 
authorise  a  person  either  to  take  or  pass  a  bill  of  this  sort  in  a    ^^^^ 
particular  character,  and  confine  his  right  of  action  in  one 
case,  and  his  liability  in  the  other,  to  th^t  character ;  except 

Eerhaps  in  the  single  case  of  an  indorsee  ^ying  with  the  bill  in 
is  possession,  but  if  an  executor  may  take,  he  may  pass, 
these  securities,  as  executor ;  he  may  pa>  his  own  debts  by 
indorsing  bills  as  executor ;  And  the  effects  of  the  testator  may 
be  ultimately  taken  in  execution  by  those  who  were  never  ei- 
ther his  creditors  in  his  life-time,  or  creditors  on  his  estate 
after  his  death.  The  usage  of  merchants  will  not  support 
this  declaration. 
Shepherd^  contra^  was  stopped  by  the  court. 
AsHHURST,  J,  There  is  no  doubt  but  that  this  action  may 
be  supported.  It  must  be  taken  for  granted  that  the  indorser 
was  indebted  to  the  testator,  and  to  the  plaintiffs,  as  execu- 
tors, and  so  he  might  indorse  to  the  plaintiffs,  as  such  execu- 
tors. Then  they  held  the  billy  as  executors^  and,  upon  the  ac- 
ceptor's refusing  to  pay  it,  they  may  declare  upon  the  right  in 
which  they  hold  it*  No  case  has  been  cited  to  shew  thai  this 
cannot  be  supported  :  and  the  acceptor  is  not  in  a  worse  situa- 
tion than  he  would  have  been,  if  the  plaintiffs  had  declared 
against  him'  in  their  own  right.  They  have  only  declared  ac- 
cording to  the  truth  of  the  case. 

BuLLER,  J.  It  is  clear  that  a  plaintiff  cannot  join  two 
counts,  one  on  a  debt  to  himself,  and  another  to  him  in  the 
character  of  executor.  Then,  have  the  plaintiffs  done  it  ill 
this  case  ?  The  only  question  is,  whether  the  sum,  when  re- 
covered, will  be  considered  as  assets  of  the  testator  ?  If  so^ 
that  is  all  the  court  look  to;  and  here  it  certainly  uould. 
There  can  be  no  such  inconvenience,  as  has  been  suggested, 
from  the  executors  indorsing  the  bill ;  for  it  is  immaterial 
whether  they  indorse  it  as  executors  or  not.  If  they  indorse 
it  at  all,  they  are  liable  personallv,  and  not  as  executors  ;  for 
their  indorsement  would  not  give  an  action  against  the  effects 
of  the  tesutor. 

Judgment  for  the  plaintiffs  (ja). 

(«)  Vide  Bettt,  Execotw,  v.  mtcheU,  10  Mod,  Si  5. 
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The  KING  against  The  Inhabiunto  of  SKIPLAM. 

Hiring  and  ry^  \yo  justices  by  an  order  removed  Elizabeth^  the  wife  of 
^dTyaftS  A  miliam  Warty  from  Beadlam  to  Skipkm,  in  the  North 
OUMattm^  Riding  of  Torkshire.  On  appeal  the  Sessions  confirmed  that 
nuu-day  un-  order,  and  stated  the  following  case : 

%mi^$.      That  it  appeared  that  WilUam  Ware^  the  husband  of  the 

1^  following  P^up^r   at   Old   Martinmas  1777 ^    being    then    unmarrkd, 

is  sufficient   hired  himself  for  a  year  to  one  y.  Richardson  of  Skiplam^  and 

togiveaset-jic^ually  served  the  said  J.  Mchardson  for  a  year  at  Skifikm^ 

"**"'•       pursuant  to  such  hiring.     That  the  said  WilUam  Ware  on  die 

next  day  after  Old  Martinmas^dayy  to  xvit^  on  the  23d  of  i^ 

vember  1778,  being  then  also  unmarried,  hired  himself  to  one 

Richard  Barker  of  Nawton,  to  serve  him  from  thence£mh 

until  the  Old  Martinmas^day  following ;  and  that  he  did  ac« 

cordingly  enter  into  the  service  of  the  said  R.  Barker  a  few 

days  after  such  hiring,  and  continued  to  serve  him  in  Nawtm 

aforesaid,  pursuant  thereunto,  until  the  Old  A/artinmas^dag 

following,  on  which  day  about  twelve  o'clock  at  noon  he  re» 

ceived  his  full  wages,  and  left  his  master's  house  in  the  erea- 

ing  of  the  same  day. 

Fearnley  shewed  cause  against  a  rule  which  had  been  ob« 
tained  to  shew  cause  why  the  order  of  Sessions  should  not  be 
quashed. 

Chambre^  in  support  of  it,  cited  R.  v.  Navestock^  Burr.  S* 
C.  719.  Bott.  386.  and  R.  v.  Syderstone  cum  Bermer^  Ckdd.  191 
AsHHURST,  J.  It  is  much  to  be  lamented  that  there  is  so 
much  confusion  in  settlement  cases  ;  therefore  whatever  the 
latest  determinations  may  be,  they  ought  to  be  adhered  to. 
No^  the  last  case,  namely,  that  of  the  King  and  Syderst9tte^ 
seems  to  correspond  with  the  present  in  everv  point.  Before 
that,  a  distinction  had  been  made,  as  where  the  hiring  and  aer* 
vice  had  been  expressly  found  to  be  for  a  year  according  to 
the  custom  of  the  country.  But  in  the  last  case  no  such  dis- 
tinction was  taken  -p  so  here  there  is  no  custom  stated ;  and 
•*  until"  must  be  taken  to  be  inclusive.  Therefore  there  was 
a  hiring  and  service  for  a  year ;  for  the  pauper's  husband  en- 
tered  into  the  service  the;  first  day  of  one  year,  and  served  till 
the  first  instant  of  the  next. 

BuLLER,  J.  The  only  questiob  is,  whether  Martinmas^day 
is  to  be  taken  inclusive  or  exclusive.    The  pauper's  husband 


Digitized 


by  Google 


IN  THE  TWENTY-SEVENTH  YEAR  OF  GEO*  III.  491 

iras  hired  the  day  after  Mtrtinmas^day^  to  serve  till  the  Mar^    1786. 
tinmaS'day  following.     From  the  monieDt  of  the  hiring  he  be-    ^-^v*^ 
came  the  servant  of  his  master,  and  continued  in  the  service  The  Kino 
till  Michaelmas^ay.     1  hen  dots  the  word  ^///include  the  day?  ^^^^^^ 
The  former  cases  have  decided  that  it  does*     And  if  it  only 
bdude  2ipart  of  the  day,  as  there  is  no  fraction  of  a  day,  the 
service  would  be  complete. 

Rule  absolute  for  quashing  both  the  Orders. 


DOE,  on  the  Demise  of  SELBT,  against  ALSTON,  Bart.  jv^H^th. 

THE  lessor  of  the  plaintiff  had  brought  an  ejectment  in  Rule  for  the 
the  Court  of  Exchequer  in  the  year  1784  to  recover  the  ^^\^^ 
possession  of  the  same  premises,  for  which  the  present  action  ^^leci^ty 
was  brought,  but  had  abandoned  his  suit  when  it  came  on  to  tor  costs,  m 
be  tried.  anejeciment 

A  rule  had  been  obtained  calling  on  the  lessor  of  the  plain*  ji^Jj£"** 
uff  to  shew  cause  why  the  proceedings  in  this  action  should 
not  be  staid  till  he  gave  security  for  the  costs,  in  case  he  was 
non-si^ited^  or  a  verdict  was  given  against  htm.  This  rule 
was  founded  on  an  affidavit,  which  stated  that,  in  the  former 
ejectment,  the  Court  of  Exchequer  had  obliged  the  lessor  of 
the  plaintiff  to  give  security  for  the  costs  of  Uiat  action. 

Erakine  now  shewed  cause,  and  relied  on  there  being  no 
instance  in  which  a  similar  rule  had  been  made.  And  stated 
that  the  reason  why  the  Court  of  Exchequer  had  compelled 
the  lessor  of  the  plaintiff  to  give  security  was,  because  it  was 
stated  to  them  that  he  could  not  be  found. 

Baldwin  in  support  of  the  rule. 

BuLLER,  J.  This  application  is  not  warranted  by  any  au> 
thority.  The  case  in  the  Court  of  Exchequer  docs  not  apply 
here.  There  are  only  three  instances  in  which  the  Court  will 
interfere  on  behalf  of  a  defendant,  to  oblige  the  plaintiff  to 
give  security  for  costs.  The  first  is,  when  an  infant  sues,  the 
Court  will  oblige  the  prochein  amy^  or  guardian,  or  attorney, 
to  give  security  for  the  costs ;  2dly,  when  the  plaintiff  resides 
abroad  (a),  in  which  case  the  Court  will  stay  Uie  proceeding 

tiU 
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1^86.  till  security  is  given  for  the  cost :  and  3dly,  where  there  has 
been  a  former  ejectment  (a)  ;  but  there  the  rule  is  to  stay  die 
proceedings  in  the  second  ejectment,  till  the  costs  of  the  for* 
mer  are  paid,  and  not  till  security  is  given  for  the  costs  of  the 
second.  So  that  even  the  form  of  the  present  application  15 
wrong.  But  it  is  not  stated  that  the  costs  of  the  ejectment 
in  the  Court  of  Exchequer  have  not  been  paid. 

Rule  dischstrged. 

(a)  This  rule  is  extended  to  other  actions  than  ejectment.    Vide  3  voL  511. 
Weiton  V.  Wither*, 


JS^^!*28th.  KING  against  PIPPETT. 

Judgment  as  y  TPON  a  rule  to  shew  cause  why  judgment  should  not  be 
non^iican-  ^  entered  as  in  case  of  a  nonsuit,  it  appeared  that  the  issue 
not  be  enter,  had  beeh  joined  in  Hilary  t^rm  last^  and  the  plaintiff  had  ear- 
ed on  the  ried  down  the  record  to  trial  at  the  Lent  assizes  for  Devwt^ 
pontiff's  ^here  the  plaintiff  was  nonsuited,  which  nonsuit  was  after- 
tocarry"the  Wards  set  aside  by  the  Court  on  a  point  of  law  {a).  The 
fecord  down  ground  of  this  motion  was,  that  the  plaintiff  had  neglected  te 
to  trial,  proceed  to  trial  at  the  Summer  Assizes,  which  it  was  now 
^fbndant  contended  he  was  not  obliged  to  do,  having  complied  with  the 
might  have  Statute  (*)  by  having  carried  the  record  down  to  trial  once ; 
carried  it  and  that  the  defendant  might,  if  he  had  pleased,  have  carried 
S^so^^  it  down  by  proviso  (c). 
*  The  Court  were  of  that  opinion,  and 

Discharged  the  Rule  {d). 

Gibba  in  support  of  the  rule, 

Lawrence^  contra. 

*^*  JLTHOUGH 

(«)  Ante  235.  (^)  14  Geo  2.  e.  IT.  (*)  Vkl.  Me^»lmm  v.  Z*^, 

post  3  vol.  1  S.  P.  and  Pbr^el'm  v.  Maddoch,  X  if.  Bi,  Ref^  C  B,  101  S  f^ 

(d)  No  judgment  as  in  ca&e  of  a  noiiauit  in  replevin,  yonwv,  C(mGnmm,pmL 
3  vol.  661.  and  E^tetm  v.  Smart.  1  Bl.  Rep,  Z75,  *  Bu  judgment  as  in  case  of  a 
noiisoir  may  be  given  m  a  traverse  of  a  return  to  a  mMndamtu*  H,  t.  The  AArfpr. 
^c.  of  St^fftrd,  /w*.  4  vol.  ea9. . 
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,  *;•  ALTHOUGH  tht  foUoxving  ctue  Hbei  not  come  within    t7S6. 
tfft  scopt  of  our  ortginai  desT^i\  which  was  onhf  that  of  report*  V..y    J 
Ing-thk  dettHhinutions  <f  the  court  of  King's  Befach,  yrt  a*  H 
U  rf ^eat  impof-tance  and  considerable  expectation^  and  as  wr 
htne  teen  honoured  with  an  huthentic  copy  of  the  reasons  for  ' 

nversiiig  thejadgmeht  of  the  tcburt  ^Exchcqufcr,  and  favour* 
Hi  with  most  of  the  other  originai  ptipers  relatihg  to  the  cattsk^ 
Wi  tru^t  it  will  not  be  unacceptabk. 

StrxtoN  against  JOHNSTONE. 

Lond^^  J^VELTk  Sutibn  Est^uire;  a  debtor  of  our  l^rd  jjj/^^ 
(towitO  J -^^  the  now  King,  cometh  before  the  barons  of  this  Term, 
exchequer  on  the  twenty-third  day  of.  ^ariuary^  in  this  sanfipS^Ui  Geo^^^i 
t^rni,  by  Joshui^  Peart^  his  attorney,  and  complains  by  bill 
against  George  Joshnstone  esquire,  present  hcr^s  i|x  court  ihp 
Mi9e  day,  Ota  plea  of  trespass  upon  the  case  ;  FOR  THAT 
WHEREAS,  on  the  16th  of  April  1786,  and  long  before^ 
and  afterwards,  there  were  open  war  uud  hostilities  between 
o^x  Sovereign  Lord  G^^r^^  the  Third,  now  l^in^  of  Great 
Britain^  iSc.  and  the  French  King,  his  most  Catholic  Majesty, 
ud  the  States  General  of  die  United  Provinces  ;  and  where- 
^fi  during'  such  war  and  hostilities,  and  before  the  commit- 
Jing  of  the  several  grievances  herein-after-mentioned,  (that 
1$  to  say)  on  the  said  16th  pf  April  17 ^1^  a  squadron  of  ships 
and  vessels  of  war,  of  and  belonging  to  our  said  Sovereign 
Lord  the  King,  had  been  sent  out  and  employed  under  the  com- 
mand of  the  said  George^  as  commander  in  chief  of  the  said 
i^uadron,  upon  a  particular  service,  and  expedition,  against 
1^  said  majesty's  enemies ;  and  the  said  squadron,  under 
tb^  command  of  the  said  George^  had  proceeded  in  the  course 
^  such;  service  and  expedition  to  Port  Praya  Bay ^  otherwise 
fori  Prayfl  Road^  in  the  island  of  Saint  JagOy  in  foreign 
pails  V  and^alsQ  ii^hereas  the  said  Evelyn  btfore  and  on  the 
iiid  16jth  April  1781  was  captain  and  commander  of  one  of  his 
sai^d  Maj<esty's  ships  of  war,  called  the  Isis^  being  one  of  the 
said  squadron,  and,  as  such,  under  the  command  of  the  said 
Seorge^^^A  con^mander  iachief  of  the  said  squadron,  and  whi(;h 
8aid  ship,  called  the  /{us^w^  also  in  the  said  squadron  in  the 
said  seiivice  and  expedition,of  the  said  Fort  Praya  Bay^  other- 
wise Port  Praya  Soadj  in  th?  said  island  of  St.  Jogo :  and 
^Arr^otf,  before  the  committjing^of  tht  said  several  grievsmcea 
hereip^tef-mentioned,  and  whilst  the^did  squadron  und^r 
Vol  I.  S  8  s  tfa^ 
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1^86.     the  command  of  the  said  Geor^e^  as  commander  in  chief 
C-^y^    thereof,  was  in   the  said  Port   rraya  Bay^  otherwise  Port 
SuTTOH    Praya  Road^  to  wit,  on  the  said  16th  April  1781,  the  said 
againat    gquadron  was  attacked  in  an  hostile  manner  by  a  squadron  of 
joHBsTONB  ^jjjpjj  ^^jj  vt^sscls  of  War  of  great  force,  belonging  to  the  French 
King,  under  the  command  of  Monsieur  \yF/^^/n,  as  comman- 
der in  chief  of  the  said  French  squadron,  in  consequence  of 
which  an  action  or  engagement  then  and  there  took  place  be- 
tween his  said  Majesty's  squadron,  under  the  command  of  the 
siiiv  George  J  as  commander  in  chief  of  the  same  squadron^  and 
tht;  said  squadron  belonging  to  the  French  King,  under  the 
command  of  the  said  Monsieur  Suffrein;  and  in  which  action 
or  engagement  the  said  ship  called  the  Uu  was  greatly  dama* 
ged :  And  xvhereas  ako  the  said  squadron  belonging  to  the 
Frtmch  King,  under  the  command  of  the  said  Monsieur  Stf" 
Jrein,  after  such  action  or  engagement  on  the  same  16th  of 
April  1 781,  sailed  «way  from  and  left  his  said  majesty's  squa* 
dron,  undt^r  ihe  command  of  the  said  George^  in  the  said  b$j 
or  road  ;  and  the  commanders  of  the  said  ships  and   vessek 
of  his  said  Majesty's  squadron  were  thereupon  ordered  by  the 
said  George^  as  commander  in  chief  of  the  said  squadron,  to 
cut  or  slip  their  cables,  and  put  to  sea  after  the  said  squadron 
belonging  to  the  French  King,  under  the  command  of  the  said 
Monsieur  Suffrein  ;  and  whereas  the  said  squadron  under  the 
command  ofthe  said  George^  did  afterwards  on  the  same  day 
and  year  last  aforesaid  put  to  sea  after  the  said  squadron  be- 
'  longing  to  the  French  King  ;  and  the  said  George  as  such  com- 
mander in  chief  as  aforesaid  then  and  there,  by  signal  for  that 
purpose,  caused  the  said  squadron  under  his  command  to  be 
formed  in  line  of  battle,  and  bore  down  with  his  said  squadron 
under  his  command  upon  the  said  enemy  about  sun-set  ofthe 
same  I6ih  Jpril  1781,  in  order  to  engage  the  said  enemy^bnt 
no  further  engagement  between  the  said  squadrons  took  place ; 
and  the  said  squadron,  under  the  command  of  the  sahl  George^ 
returned  to   Port  Praya  Bay^  otherwise   Port  Praua  SSed 
aforesaid.  And  although  he  the  said  Evelyn^  during  the  wbde 
of  the  said  engagement  with  the  said   French  squadron,  and 
the  said   pursuit,  and  bearing  down  upon  die  said  French 
squadron,  as  aforesaid,  and  during  the  whole  ofthe  s^d  t6dl 
Jpril  1781,  behaved  and  conducted  himself  as  a  gallant,  good, 
loyal,  obedient,  and  faithful  captain  and  commander  of  tKe 
said  ship  of  war  called  the  ^i>,  and  did  his  duty,  as  socb^  to 
the  bcHt  of  his  power,  skill  and  ability,  and  the  state  and  Con- 
dition ofthe  said  ship  the  AiSy  and  was  never  guilty  of  delay- 
ing 
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tag  and  discouraging  the  public  service  on  the  ISth  AprU  1786. 
t/SlfOratany  other  time^  nor  of  wilfully  or  willingly  dis-  ^***y-*^ 
obeying  the  verbaLorders  or  public  signals  of  the  said  George  Sutiov 
in  any  respect,  nor  of  wilfully  and  improperly  falling  a-sicrn, ,  ^^'"'"' 
and  not  keeping  up  in,  the  line  of  battle,  according  to  the  sig- 
nal then  abroad,  after  the  I^is  had  joined  the  squadron,  and 
cleared  the  wreck  of  the  fore-top-mast,  when  he  the  said 
George  bore  down  upon  the  enemy  about  sun-set  of  the  said 
16th  Afirii  1781,  nor  of  any  other  neglect,  disobedience,  mis- 
conduct, or  misbehaviour,  as  captain  of  the  said  ship  called 
the  Isia;  yet  the  said  George^  well  knowing  the  premises,  but 
naliciously,  injuriously,  and  wrongfully,  contriving  and  in- 
tending, to  hurt  the  said  Evelyn  in  his  g^od  name,  fame, 
character  and  reputation,  as  a  captain  and  commander  of  a 
ship  of  war  in  his  majesty's  service,  and  to  cause  him  to  be 
suspected  of  cowardice,  treachery,  disloyalt) ,  disobedience  of 
orders,  neglect,  and  misconduct,  and  to  bring  him  into  great 
disgrace,  infamy  and  contempt,  with  all  his  Majesty's  subjecte, 
and  to  deprive  him  of  his  rank  and  station  of  captain  and  com- 
mander of  the  said  sbip  called  the  hit^  and  of  the  profits,  ad- 
vantages, find  emoluments,  thereto  bek>ngiog  ;  and  to  subject 
him,  the  said  Evelyn^  to  the  pains  and  penalties  by  the  laws 
and  statutes  ot  this  realm  inflicted  upon  captains  and  com- 
manders of  ships  of  war  guilty  of  cowardice,  disobedience  of 
orders,  neglect,  misconduct,  and  other  the  crimes  aforesaid, 
and  to  put  him  the  said  Evelyn  to  g^eat  labour  and  trouble  of 
body  and  mind,  and  to  great  charges  and  expences  of  his  mo- 
XktXy  and  to  impoverish  and  ruin  him  the  said  Evelyn ;  he, 
the  said  George^  so  being  such  commander  in  chief  as  afore- 
.SHid,  afterwards,  to  wit,  on  the  33d  April  1781  aforesaid,  at 
Port  Praya  Bay^  otherwise  Port  Praya  Road  aforesaid,  to 
wit,  at  London  aforesaid,  in  the  parish  of  Saint  Mary  le  BoW^ 
in  the  ward  of  Cheapo  falsely  and  maliciously^  and  without  any 
reasonable  or  probakle  cause^  charged  and  accused  the  said  £ur- 
lyn  with  having,  on  the  said  16th  April  1781,  on  the  occasi- 
ons and  service  aforesaid,  committed  the  crimes  andoflfences 
hereafter  liext  mentioned,  (that  is  to  say  )  disobedience  of  his 
the  said  George^s  verbal  orders,  and  public  signals^  in  not  cutting 
Alt,  the  said  Evelyn^s  cables^  (meaning  the  cables  of  the  said 
ship  the  Isis,)  and  putting  to  sea  after  the  enemy,  (meaning 
"the  said  French  squadron,)  as  he,  the  said  George^  had  direct- 
ed ;  and  for  falling  a-stern  after  he  the  said  Evelyn  had  join- 
ed the  squadron,  (meaning  the  said  squadron  under  the  com- 
mand of  the  said  George  as  aforesaid  ;)  and  not  keeping  up  irp 
the  line  of  battle^  after  he,  the  said  Evelyn^  had  cleared  the 
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1786.    wreck  of  the  fore-topmast,  when  he,  tl^  sj^d,  Qt0f(ge^  ^piyfar 

^ — V^— ^    ^^^  signal  forthe  Hoe  of  battle  a-breast,  and  W^re  cloi^^ 

Sui^tuN    ti^e  enemy  (meaning  the  said  irr^;2cA  tquadrQi))  a^  si^|]^rf€&^ 

JotfNftTONK^y  which  disobedience  and  neglejct,  as  the  said  Gflfff^^cWt? 

'  ed  ^nd  alleged,  the  enemy  (meaning  the  said  Fr^n^k  aqUMr 

ron)were  enabled  to  take  their  dbaUed  ahip9  lAtpv^  IQ^l^ld 

the  squadron   under  the  command  of  the  sakl  Gemg€i  f«f|Q 

leeward  of  the  island,  (meaning  the  island  of  Saiut<  J^M^t^ 

draw  matters  on  in  such  a  train,  that  it  becaip^  i^ppn^^jiSblo  19 

enopage  them  (meaning  the  said  French  squadconj  widl,  ih^ 

whole  force  of  the  said  squadron  under  the.comn^anfi,  oi^ 

said  George  before  the  close  of  day,  and  in  cas^  of  fi^UaiKH^C 

the  enemy   (meaning  the  said  French  squadron}  vi^X,  tfti 

morning,  or  attacking  them  in  the;  night,  the.  aiud:  Gfi^fgt 

must  have  given  up  aU  hopes  of  ever  rejoining  the  timi^p^VIti 

and  East  India  ships  under  the  said  George^s  coavoy,  ^he^ehy 

ah  opportunity  was  lost  of  improving  the  yictoiy,  t^  ani^ 

st{uadron,  under  the  command  of  the  said  Gesrg^^  ha4,  ohr 

tained;  and  the  said  George^  as  such,  commander  in  chjicCv 

aforesaid,  afterwards,  to  wit,  on  the  said  9i3di  AprH^  in  t)|f 

'    year  aforesaid,  at  Port  Bxaya  Bay^  otherwise  P(irt  Prffya 

Road^  to  wit,  at  London  aforesaid,  in  the  parish  ami  iKWnl 

aforesaid,  otu  of  his   further  malice  to  the  %B\d,Ev/^bpi^  4i^ 

tinder  colour  and  pretence  of  the  said  supposcid  crioiQit  nd 

ofFenceis,  falsely^    makciousfy^    wrangfulfy^  and   fnptncnaf^ 

and  without  any  reasonable  or  probable  causey  piUy  atut^(msf.t§ 

.  be  put ^  himy  the  ^/z/W  Evelyn,  under  an  arrest  (w4  impri^onmmi^ 

in  order  that  he,  the  said  Evelyn^  might  be  tried  by  a  opuvfr 

martial  for  the  same  supposed  crimes  and.oQenops. ;  and  djii^ 

also  wrongfully^  maliciously ^  and  injuriously^  and  withimhem^ 

reasonable  or  probable  cause^  under  colour  and  pretence  .of-^t^ 

s^id  supposed  crimes  and  of&iices,  suspend  and  remo^  hki^ 

the  said  Evelyn,  from  his  said  ojfices-post  and  rcmJtj  of  aipUd^ 

and  commander  of  the  said  ship  the  Isis,  until  a  court4n0rti^ 

should  be  held  for  the  trial  of  the  said  Evelyn,  for  the 

supposed  crimes  and  offences  ;  and  maliciously^  andv^ 

any  reasonable  or  probable  cause^  sent^  and  cousin  to  bf 

him^  the  said  Evelyn^  so  being  under  the  said  •  arrest,,  ifltpiar 

sonment,  and  suspension,  unto  the  East  Indies^  andfroimhK9$g 

to  Great  Britain^  in  order  to  be  tri^d  by  a  court-nuu^ial^  4f 

the  said  supposed  crimes  and  offences  ;  and  mgliciojusl^^  4^ 

without  any  reasonable  or  probable  cause ^  kept^  and  casts!^ /t^ 

the  said Kvelyn  to  be  kept^undersuQh arrest^  imprisonmwtt.tij^ 

suspension^  for  a  long  space  of  time^  to  wit^  from  th€  said^S^ 

April  1781   until  the  lith  Decen|ber    178^^  s^d  tmtiL  th^ 
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^»M«K  ^  Vtiai  and  ncquiUiil  kAreafter  ntxt  mention^  ;  wd     ITea 
Vie  floid  Gtorgfy  out  of  his  further  nmlice  towards  him,  th«    ^^"^Nr*^ 
tftid  .five/yn,  and  contriving  and  intending  as  aforesaid,  after-    S«tton 
vaada,  towit^oatbe  Ut  Dfcemier  1783,  at  London  aforesaid,  w^*""*^^ 
\9k  th«  parii^  and  ward  aforesaid, /a/vWy,  maiiciously^  and    ^^^^ 
vtiikouf.anf^  reaso/tatJei  or  probable  cmiaf:^  caused^  and  protured 
ikt.smd  Ejaekfin  io^  he  tried  by.  and  bmfare  a  court^martioiy  jot 
1^  pempQ^e  duk^    asMemkled^  oa  board   his  majesty's   shiji 
Pnncess  JRof^al,  before  ^ohn  Montague^  Esquire,  admiral  of 
liie  bbu>  aquadrott  of  hia  majeaty's  fleet,  isfc.  and  others,  foB 
the  Sftid  auppoaed  crimes  and  offences^  and  upon  a  false,  ma- 
liotoas,  and  ui|ttcioi|$  charge,  exhibited  against  the  said  Ex^e* 
bfi^  as  late  commandtyr  of  his  majeaty's  ship  /»/«,  by  the  said 
George^  aa  hit^  commander  in  chief  of  his  said  majesty's  ships 
and  vessels  caifilayed  on  the  si^d  s<:rvice,  ybr  delaying  and 
dkcousraging  the  pfd>Uc  service^  on  which  he  the  said  Evelyn 
was  ordered  on  the  satd  15th  Jpril.  1781,  and  J  or  disobeying 
kk.Hcit^d  George" a  nerbal  orders^  and  public  signals ^  in  not 
causing  the  cable  of  hie  M4Jeoty*s  ship  Isis^  then  under  his  the 
med  Evelyn*a  command,  tD  be  cut  or  slipped  immediately  after 
kis,  the  aaid  EvelyvUs^  getting  on  board  in  order  to  put  to  sea 
after  the  enemy,  (meaning  the  said  French  squadron,)  as  he^ 
thasaid  George^hsiA  directed,  and  also  for  falling  a-stern^  and 
net  beeping  up  the  line  of  battle  according  to  the  signal  then 
abtoady  aner  the  I/tie  had  joined  the  squadron,  (meaning  the 
s»d3qaadron  under  the  command  of  the  said   George^)  and 
deared  the  wreck  of  the  fore«top-mast,  when  he,  the  said 
George^   bore   dpwn   upon   the  enemy,   (meaning  the  said 
French  squadron,)  about  sun-set  of  the  said  l(5th^/»r/7;  at 
which  said  trials  the  eaid  court-martial^  having  heard  the  wit- 
nesses, produced  in  support  of  the   aaid  charge,  and   by  the 
9siA,  Evelyn  in  his  defence,  and  having  heard  what  the  said 
Evelyn  had   to  urge  in  his  defence,  and   having  maturely 
and  deliberately  weighed  and  considered  the  whole,  was  of 
opinion  that  it  appeared  to  them^  that  the  said  Evelyn  did  riot 
delay  or  discourage  the  public  service^  on  which  he  was  order- 
etlfOnthesaidl^uk  AprU  1781  ;  That,  from  the  circumstances 
proved  of  the  condition  the  Isis  was  in,  it  appeared  to  the  said 
courUmartialy  that  the  scud  Evelyn  was  justifiable  in  not  imr 
meiSately  cutting  or  slipping  the  cable  of  the  Isis,  after  his  get* 
^g  on  board  her  on  that  day  ;  and  that,  after  the  wreck  of 
the  fore-toprmast  had  been  cleared,  the  said  Evelyn  did  his  ut* 
most  to  regain  his  stcdion  in  the  line  of  battle ;  and  that  the  Isie 
Wtts  in.  her. station  sdbout  sun-set  of  that  day ;  the  coi(rt  did 
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1786*  therefore  adjudge  the  said  Evelyn  to  be  honourabfy  acqmttedij 
^— V*^  the  whole  of  the  said  charge^  and  he  was  thereby  bonourab^ 
Sl'itov    acquitted  accordingly;  by  means  of  which  said  false,  milki- 

r^y^"^  ous,  and  wrongful  proceedings  of  the  sdid  George^  he  tbe  «ud 
'-  *  '  Evelyn  not  onl .  suffered  and  endured  a  long  and  grrievous  ioh 
priaonment  for  a  long  space  of  tirae^  (jLo  wit^)  for  the  space  of 
2  years,  7  calendar  months^  and  19  days,  but  during  thmi Um 
iostandwas  deprived  of  diver  a  hums  of  money  ^  aaQOuntiDga 
the  whole  to  a  large  sum,  (to  wit^J  20,000/.  of  lawful  iboii^ 
of  Great  Britain^  which  he  wotdd  otherwise  have  gained^  tfk 
had  not  been  suspended  and  removed  by  the  said  GeorgeyroNi  kit 
rani  and  post  of  captain  and  commatider  of  the  naid  ship  cidkd 
the  Isis^  from  prizes  and  captures,  which  were  taken  asd 
made  from  the  enemy  by  the  said  ship  the  Isis^  and  the  other 
ships  of  the  said  squadron,  under  the  command  of  the  said 
George^  in  the  course  of  the  said  service  and  expedition,  and 
during  the  said  arrest  and  suspension  of  him  die  said  Evdyn^ 
for  the  tim^  aforesaid  ;  and  also  suffered,  sustained  aod 
underwent,  great  hardships,  from  grief,  vexation,  and  ttu^ 
iety  of  body  and  mind,  and  was  thereby  put  to  great  aod 
heavy  charges  and  expences  of  his  monfy,  amounting  in  tiie 
whole  to  a  large  sum  of  money,  f^o  xvit^)  the  sum  gf  5O00£ 
of  like  lawful  money,  in  and  about  the  defending  hinsself 
against  the  said  false  and  malicious  charge  and  accusation  of 
the  said  George^  and  the  manifestation  of  his  innocence  in  the 
premises  $  and  was  also  thereby  greatly  aggrieved,  hurt,  and 
damnified,  in  his  good  name,  fame,  character,  and  reputa. 
tion,  to  wity  at  London  aforesaid,  in  the  parish  and  ward 
aforesaid. 

^  Count.  The  second  count  was  similar  to  the  first,  except  in  this 
particular,  that  it  omitted  to  allege,  as  part  of  the  defend* 
ant's  accusation,  the  consequence  of  the  disobedience  of  tke 
orders,  namely,  that  the  enemy  were  enabled  to  take  their 
disabled  ships  in  tow,  f3^c*  and  that  an  opportunity  was  tost 
«f  improving  the  victory  which  the  commodore  had  gained. 

Bid  Count.  The  third  count,  after  reciting  the  war,  the  expedition  to 
Port  Praya^  the  relative  situation  of  the  parties,  the  engage* 
ment,  the  order  given  to  all  captains  to  cut  or  slip  their  cables, 
and  pursue  the  enemy,  the  putting  to  sea  after  the  enemy,  the 
signal  for  the  tine  of  battle,  the  bearing  down  upon  the  ene* 
my,  the  returning  of  the  squadron  to  Port  Praya  Bay^  ^^ 
eeeded  as  follows  :  And  whereas  the  said  George^  as  such  com- 
mander m  chief,  as  aforesaid,  after  the  said  16th  of  AprU 
1781,  and  whilst  the  said  squadron  remained  under  >die  com- 
mand of  tbe  said  George  in  foreign  \  arts^  as  aforesaid  {t9 
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wit,)  at  the  ssud  Port' Pray  a  Bay,  otherwise  Port  Praya  Roadi^     1  rS6« 
in  the  island  oi  Saint  J  ago,  as  aforesaid,  Cto  wit  J  on  thr  2^     w-^y— ' 
of ^^nV  1781,  charged  and  accused  the  said  Evelyn  of  being    Suitor 
guilty  of  other  misconduct  and  neglect  on  the  said  16th   oi i^^^^^ 
April  1781f  on  the  occasions  and  service   aforesaid,  (that  is 
to  say,)  for  disobedience  of  the  verbal  orders  of  the  said 
George,  and  of  the  public  signals  of  the  said  George,  in  not  cut* 
tiog  his  cables,  (nieaning  the  cables  of  the  said  ship  /v/^,)  and 
puttipg  to  sea  sifter  the   enemy,  (meaning  the  said  French 
squadron,)  as  he  the  said  Gr^r^^r  had  directed,  and  for  falling 
a-stern  after  the  said  Evelyn  had  joined  the  squadron,  and  not 
keeping  up  in  the  line  of  battle  alter  he  the  said  Evefyn  had 
cleared  the   wreck   of  the  for^« top-mast,  when  he  the  said 
George  made  the  signal  for  the  line  of  battle   a-breast^  and 
bore  down  on  the  enemy,  (meaning  the  said  French  j^quadron) 
St  sun*set  ;  by  which  disobedience  and  neglect,  as  the  said 
George  charged  and  alleged,  the  enemy^  (meaning  the  said 
French  squadron)  were  enabled  to  take  their  disabltrd  ship  in 
tow,  to  lead  the  squadron  under  the  command  of  the  said 
George  far  to  leeward  of  the  island,  (meaning   the  island  of 
Saint  y^go,)  to  draw  matters  on  in  such  a  train,  that  it  be- 
came impossible  to  engage  them,  (meaning  the  said  French 
squadron,)  with  the  whole  force  of  the  said  squadron  under 
the  command  of  the  said  George  before  the  close  of  day,  and 
in  case  of  following  the  enemy,  (meaning  the  said  Trench 
squadroa,)  until  the  morning,  or  attacking  them  in  the  night, 
the  said  George  must  have  given  up  all  hopes  of  ever  rejoining 
the  transports  and  Ea^t  India  ships  under  the  said  George's 
convby,  whereby  an  opportunity  was  lost  of   improving  the 
victory,  the  said  squadron  under  the  command  of  the  said 
Ge«rj-^  had  obtained  ;  and  upon  the  said  charge  did  then  and 
there  put,  and  cause  to  be  put,  the  said  Evelyn  under  an  ar- 
rest and  imprisonment,  in  order  to  be  tried  by  a  court  martial 
for  the  said  last-mentioned  supposed  misconduct  and  neglect ; 
and  upon  the  said  charge  did  also  then  and  there  suspend  and 
remove  the  said  Evelyn  from  his  place,  nrok  and  station  of 
captain  and  commander  pf  the  said  ship  the  fsis^  tmtil  such 
court-martial  could  be  held  for  the  trial  of  the  said  Evelyn  : 
And,  aithoogh  it  wa*  the  duty  of  the  said  George,  as  such 
eommander  in  chief  as  aforesaid,  to  have  holden,  or  caused  t§ 
have  been  holden,  a  court-martial  for  the  trial  of  the  said  Eve- 
lyn, for  the  said  supposed  neglect  and  misconduct  of  the  said 
Evelyn^  when  and  so  soon  as  he  reasonably  and  conveniently  could 
after  the  said  charge,  arrest,  emd  suspension.     And  although 
me  said  Ueorg^  as  such  commander  in  chief,  might  reasonably 
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^■"  ^  '^  h€ve  holdetiy  and  came  to  have  been  hoUen^  a  courummM  far 
Sutton  the  trial  of  the  daki  Evdiyh^  for  th^  said  supposed  lieglcfct  mM 
JoHMtToiiic  DAiscoBdoct,  during  the  etay  of  the  said  sfuoiMn  uftder  tkt 
command  of  the  taid  George  at  Port  Prajii  Buy,  $BAei^wi!t€ 
Port  Praya  Hoad,  as  aforesaid)  as  well  as  sften  afier  tks  dte^ 
parture  of  the  same  sauadronfrom  Port  Praja  Bay^  othtrtmk 
Port  Praya  Road,  aforesaid^  whilst  the  same  remained  tasdet 
the  command  of  the  said  George,  in  foreign  parts  as  aforeiMid) 
there  beings  during  all  such  time^  a  cofnfietent  number  (ft^cetw^ 
^  and  in  the  satd  squadron  under  the  command  aj  the  saH 
George,  to  compose  such  court-martial:  And  adthough  tbt  odd 
George  was,  during  that  lime,  frequently  requested  ^  the  Mid 
Evelyn^  to  hold,  and  cause  to  be  holden,  such  coun-fuatrtlal 
for  the  trial  of  the  said  Evelyn  as  aforesaid,  to  wit,  at  LonSofk 
aforesaud,  in  the  parish  and  ward  aforesaid :  Yet  the  said 
George^  well  knowing  tl^e  premises,  but  contriWng,  ftad 
wrongfully,  injuriously,  and  maliciously,  intending  to  htfri, 
aggrieve,  ves,  oppress,  injure,  and  damnify,  the  said  BveljfH^ 
and  to  cause  him  to  be  kept  under  such  arrest  and  imprrfSOB* 
ment,  and  to  be  suspended  and  removed  from  hi^  said  riaik, 
station,  post,  and  office  of  captain  and  commander  of  the  Mid 
ship  the  /m,  for  a  long  and  unreasonable  space  of  ti'Me  ;  Mt 
during  such  time  to  deprive  the  said  Evelyn  of  the  benetta^  pM^ 
fits,  and  advantages  appertaining  to  such  rank,  station,  pMI^ 
and  offii:e,  and  to  injure  him  in  his  good  pame,  fatt^^  etW 
racter,  and  reputation,  and  to  bring  him  into  great  c<MMmi^ 
and  infamy  among  all  the  officers  and  men  of  his  said  Majes^ 
ty's  squadron,  under  the  command  of  the  said  Geors^  atf  aftML 
said  ;  he  the  said  George  wilfully,  wrongfullyy  and  snjdl^Msk 
ly,  aiid  contrary  to  the  duty  of  tlve  said  Geotge  as  suck  MM^ 
mander  in  chief  as  aforesaid,  omitted,  negieceed,  and  i^fdacid 
to  hold,  or  cause  to  be  holden,  a  court*martiri  for  thetriAeC 
the  said  Evelyn  as  aforesaid,  during  tlve  stay  of  the  said  sl^dlrf- 
ron  under  the  command  of  the  nsAd  George  at  Port  Pray^i&f^ 
otherwise  Port  Praya  Road^  as  aforesaidy  or  at  any  tim6  stfkar 
the  departure  of  the  same  squadron  from  Port  Praig^Bi^j 
otherwise  Port  Praya  Road^  as  aforesaid,  whibt  the  sanlifr  ##• 
mained  under  the  command  of  the  said  George  in  foreign-i^Mto 
as  aforesaid;  and  thereby  wilfully,  wrongfully,  and  ibjariWtily^ 
kept  and  detained  him  the  said  Evehn  sounder  th^  saidni^ 
rest,  imprisonment,  and  suspension,  for  a  long  and  uilt^eaMI^ 
able  space  of  time,  and  until  the  trial  and  acquittal'  hdreiftdr 
imentioaed  ;.  and  the  said  Evelyn  says,  that  he  the  Mi<t  f  tdyi 
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afterwards,  (to  wit,)  on  the  1st  of  December  1783,  to  wit,  at      17S6. 
Zaiffdbn  aforesaid,  in  the  parish  and  ward  aforesaid,  was  tried    ^*"r^*^ 
by  a  court-martial,  duly  assembled  and  held  in  that  behalf,  for    ««tton 
thtf  said  supposed   neglect   and  misconduct,  and  was  by  the  jo^rttum 
said' court-martial  then  and  there  honourabh  acquitted  there- 
of; by  means  of  which  said  wilful,   wrongful  and  injurious 
neglect,  omission  and  refusal  of  the  said  George^  to  hold,  or 
cause  to  be  holden,  a  court  martial  for  the  trial  of  the  said 
Evelyn  as  aforesaid^,  m  a  reasonable  and  convenient  time  as 
aforesaid,  he  the  said  Evelyn  not  only  suffered  and  endured 
a  long  and  unreasonable  imprisonment,  hit  during  that  time 
lo9t  and  was  deprived  of  divers  sums  of  money  ^  amounting  in  the 
whole  to  a  large  sum,  ^to  wit,)  20,000/.  which  hetvotddhave 
gained  if  he  had  been  tried  as  aforesaid  in  a  reasonable  andcon*  , 

venient  time  after  the  said  arrest  and  suspension^  from  prizes 
and  captures  which  were  taken  and  madejrom  the  enemy  by  the 
said  ship  the  bis^  and  other  ships  of  the  said  squadron^  under 
the  command  of  the  said  George^  in  the  course  of  the  said 
tfcfrvice  and  expedition,  and  also  suffered,  sustained,  and  un- 
derwent great  hardships,  pain,  grief,  vexation  and  anxiety  of 
kody  and  mind,  and  was  thereby  put  to  great  and  heavy  charg- 
es and  expences  of  his  money,  and  was  greatly  aggrieved 
hurt,  and  damnified*  in  his  good  name,  fame,  character,  ana 
1^^putation,  to  wit,  at  London  aforesaid,  in  the  parish  and 
ward  aforesaid. 

The  fourth  count  differed  from  the  third  in  the  same  man-4thco«nt, 
ner  that  the  second  differed  from  the  first. 

Tb  this  the  defendant  pleaded  the  general  issue. 
This  cause  was  twice  tried  before  the  chief  Baron  at  Guild' 
hedt^  by  special  juries  ;  on  the  former  of  which  the  jury  found 
a  verdict  for  the  plaintiff,  with  5U00/.  damages,  and  on  the  lat- 
ter they  gave  6000/. 

Afterwards  amotion  was  made  in  the  court  of  Exchequer, 
in  arrest  of  judgment,  which  after  a  very  elaborate  discussion 
was  refused.  And,  in  the  absence  of  the  Chief  Baron,  who 
was  indisposed, 

£yre^  Baron,  delivered  the  unanimous  opinion  of  the  court :  3^«««  '^^ 
In  this  case  of  Sutton  against  Johnstone^  it  has  been  mov-  ^^^' 
ed  to  arrest  the  judgment,  upon  objections  taken  to  the  first 
and  third  counts  in  the  declaration. 

It  is  an  action  on  the  case  brought  by  the  plaintiff,  captain 
of  the  bis  ship  of  war,  one  of  the  squadron  under  the  com- 
mand of  the  defendant :  And  the  first  count  imputes  to  the 
defendant  the  having  maliciously,  and  without  probable  cause, 
charged  the  plaintiff  with  the  crimes  of  disobedience  of  orders. 
Vol.  L  T  1 1  and 
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1786.    and  the  delay  of  the  public  service  in  which  the  squadron  was 
^— V^    engaged  ;  and  upon  that  charge,  having  put  him  under  arrest, 
s VI TON    suspended  him  from  his  command,  sent  him  under  arrest  to 
JofifwrTOMB  ^^^  ^^^^  Indies^  and  from  thence  to  Great  Britain^  in  order  to 
be  tried  ;  and  having  inaliciously,  and  without  probable  cause, 
kept  him  under  arrest  till  his  trial ;  and  having  maliciously, 
and  without  probable  cause,  prqcured  him  to  be  tried  by  a 
court*martial,  upon  a  false,  malicious,  and  injurious  charge. 
1  his  being  the  ground  of  the  action,  expressed  in  the  first 
count  of  the  declaration,  it  is  objected,  in  arrest  of  judgmeot, 
that  no  action  for  a  malicious  prosecution  will  lie  for  a  8ubor« 
dinate  officer  against  the  commander  of  a  squadron  for  impro- 
per conduct  while  under  his  command  ;  or,  as  put  by  one  of 
the  counsel,  no  action  lies  for  a  subordinate  officer  against  his 
superior  officer,  for  an  act  done  in  the  course  of  discipUne, 
and  under  powers  incident  to  his  situation. 

These  propositions  have  been  supported  by  arguments 
drawn  from  the  analogy  the  case  is  supposed  to  bear  to  the 
case  of  judges^  jurors,  and  the  attorney-general  in  respect  of 
his  power  to  file  informations  ex  officio^  and  from  genend  prin« 
ciples  of  public  policy  and  convenience  ;  and  they  have  bec^ 
rested  upon  those  grounds,  there  being  no  adjudged  caae  or 
other  authority  in  our  law,  that  can  be  made  to  bear  upon  the 
point,  so  as  to  give  it  any  support :  On  the  contrary,  it  was 
necessary  to  press  into  the  service  distinctions  and  refine- 
menu,  in  order  to  take  the  case  out  of  the  class  of  adjudged 
cases  bearing  very  strongly  the  other  way.  The  cases  I  al- 
lude to  are  those  of  IVall  and  M^'Namara  (a)  and  Fabrigat 
and  Mo9tyn  {Jb)  ,*  which  being  cases  in  which  one  species  of 
action  is  supported  against  military  men  in  command,  in  one 
instance  by  a  subordinate  officer,  in  the  other  by  a  person  sub- 
ject to  the  powers  incident  to  the  situation  of  those  military 
men  in  command,  for  acts  done  by  colour  of  their  authority, 
or  in  the  language  of  one  of  the  propositions,  under  the  pow- 
ers incident  to  cheir  situation^  it  does  not  readily  occur,  wby 
another  species  of  action,  differing  from  those  in  form  ratlicr 
than  in  substance,  should  not  also  be  sustained.  These  cases 
certainly  cut  up  all  argument  drawn  from  public  policy  and 
convenience  ;  because  public  policy  and  convenience,  if  ihej 
operate  at  all,  must  operate  with  strength  sufficient  to  bar  one 
species  of  action  as  much  as  smother. 

The 

(i^)  Sittings  after  Michae/mst  17B3,  at  Wegtmintter,  con  Lord  AfMntieU.  Vitk 
$ott.  536.  (bj  CQ9ip>  161. 
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The  court  never  had  a  difficulty  upon  this  part  of  the  case.     1786. 
The  principle  of  the  action,  which  is  pretty  clearly  ascertained   ^w!y.— I 
in  the  two  cases  of  Saville  v.  Roberts  (a),  and  Jones  v.  Gwynn    Sutton 
(*),  18  general  and  universal.  In  the  cases  alluded  to  of  judges .  ^'S^*^* 
and  jurors,  it  cannot  apply,  because  the  law  gives  faith  and        "^^* 
credence  to  what  they  do ;  and  therefore  there  must  always, 
in  what  they  do,  be  cause  for  it ;  and  there  never  can  be  any 
malice  in  what  they  do.     The  presumption  of  law,  that  judges 
and  jurors  do  nothing  causelessly  and  maliciously^  does  not 
derogate  from  the  universality  of  the  principle,  ^^  that  where  it 
can  be  shewn  that  one  man  has  causelessly  and  maliciously  ac* 
cused  another  of  a  crime,  or  has  otherwise  vexed  him  by 
causelessly  and  maliciously  exercising  upon  him,  to  his  dam- 
age, powers  incident  to  his  situation  of  superior^  the  injured 
party  is  entitled  to  redress  by  this  species  of  action.*'     The  ' 

commander  in  chief  of  a  squadron  of  ships  of  war,  is  in  the 
condition  of  every  other  subject  of  this  country,  who,  being 
put  in  authority,  has  responsibility  annexed  to  his  situation.    - 

The  propositions,  which  attempt  to  establish  a  distinction 
for  him,  are  dangerously  loose  and  indefinite.  It  is  said,  sub- 
ordinate officers  may  be  brought  to  a  court-martial  for  im* 
proper  conduct,  and  that  no  action  lies  for  any  thing  done  in 
a  course  of  discipline,  or  under  powers  incident  to  situation. 
If,  by  improper  conduct^  be  meant  a  breach  of  the  articles  for 
the  government  of  the  navy  ;  if,  by  a  course  of  discipline^  be 
meant  exacting  that  which  the  discipline  of  the  navy  requires ;. 
if,  by  what  is  done  under  powers^  be  meant  that  which  is  war- 
rantedto  be  done  under  those  powers ;  it  will  be  agreed  simply^ 
for  doing  any  of  those  acts  no  action  will  lie ;  for  xhose  are  law- 
ful acts  in  themselves,  and  there  is  nothingadded  to  make  them 
unlawful  in  the  particular  case,  but  in  respect  of  the  first 
branch  of  this  proposition,  if  it  be  meant  that  a  commander  in 
chief  has  a  privilege  to  bring  a  subordinate  officer  to  a  court- 
pnartial  for  an  offence  which  he  knows  him  to  be  innocent  of» 
under  colour  of  his  power,  or  of  the  duty  of  his  situation  to 
bring  forward  enquiries  into  the  conduct  of  his  officers,  the 
proposition  is  too  monstrous  to  be  debated. 

Under  the  second  branch  of  it,  it  may  not  be  (it,  in  point  of 
discipline,  that  a  subordinate  officer  should  dispute  the  com- 
mands of  his  superior,  if  he  were  ordered  to  go  to  the  mast- 
head :  but  if  the  superior  were  to  order  him  thither,  knowing 
that,  from  some  bodily  infirmity,  it  was  impossible  he  should 

execute 

(a)  Gi^.  Rep.  185i  {b)  10  Mod.  148. 
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1766.  execute  the  order,  and  that  be  must  iofallibly  break  his  ped 
cJy^^  in  the  attempt,  and  it  were  so  to  t^^ppea,  the  discipline  of  the 
Sutton    navy  would  not  protect  that  superior  from  being  guilty  of  the 

againtt  crime  of  murdcn  And  one  may  observe  in  general,  in  re* 
joaNSTOHE  gpgct  of  what  is  done  uqder  powers  incident  to  situation^ 
that  there  is  a  wide  diflFerence  between  indulging  to  situation 
a  latitude  touching  the  exttnt  ofpaxver^  and  touching  the  abwc 
of  it.  Cases  may  be  put  of  situations  so  critical  ihat  the  pow* 
er  ought  to  be  unbounded  :  but  it  is  impossible  to  state  a  case 
where  it  is  necessary  that  it  should  be  abused  ;  and  it  is  the 
felicity  of  those  who  live  under  a  free  constitution  qi  govern, 
ment,  that  it  is  equally  impossible  to  state  a  case  ^' here  it  can 
be  abused  with  impunity*  The  counsel  for  the  defendant 
were  disposed  to  agree  to  this  general  doctrine,  provided  that 
the  question  was  not  to  be  discussed  in  an  action  at  law, 
which  unavoidably  brings  the  enquiry  into  a  matter  of  fact  be- 
fore a  jury.  We  enter  into  all  the  difficulties  in  the  situation 
of  an  officer,  whose  honour  and  fortune  may  come  to  be  so 
staked.  In  this  particular  case  they  have  had  their  weight 
with  us  ;  the  decision  has  not  been  a  hasty  one  ;  but  consid^ 
rations  of  this  nature  cannot  exclude  the  established  jurisdic- 
tion  of  the  country  :  on  the  contrary  those  jurisdictions  most 
be  presumed  to  be  equal  to  their  functions  ;  it  muat  be  pre* 
sumed  that  they  will  do  their  duty  honestly  ;  if  they  do,  no 
nian  can  have  much  to  fear.     To  situations  which  require  iii^ 

'  dulgence,  they  will  shew  it ;  but,  be  the  risk  more  or  less, 

all  men  hold  their  situations  in  this  country  upon  the  terms  of 
submitting  to  have  their  conduct  examined  and  measured  by 
that  sundard  which  the  law  has  established.  Men  of  honour 
will  do  their  duty  and  will  abide  the  consequences. 

We  decide  against  this  first  objection,  upon  the  mere  ab- 
stract state  of  it,  without  referring  to  the  particular  case  made 
upon  this  record  ;  which  is  certainly  the  most  advantageous 
way  of  considering  it  for  the  defendant  i  for  undoubtedly  upw 
this  record,  which  must  now  be  taken  to  be  proved,  there 
is  a  strong  case  stated  of  hardship,  if  not  of  wrong,  injofr. 
tice,  and  violence.  Before  I  leave  this  head  of  objection,  1 
will  observe  upon  an  order  of  the  justices  of  gaol  delivery, 
which  is  printed  at  the  end  of  KelyngeU  Reports,  from  whence 
it  was  inferred  that  the  court  have  thought  themselves  at  li^ 
berty  to  control  this  species  of  action ;  but  the  nature  of  that 
control,  which  was  the  withholding  of  the  evidence,  rather 
proves  that  the  action  itself  was  thought  to  be  beyond  the 
reach  of  any  control ;  in  truth,  it  seems  to  be  nothing  more 
than  substituting  a  particular  license  to  give  copies  upon  mo- 
tion. 
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tion^  to  the  general  liceme  which  the  officer  of  the  court  had     178& 
been  permitted  to   issue ;  both  founded  upon  the   al>8olute    ^^^-yr^ 
power  ol'the  court  over  the  records  of  their  proceedings  for    Suttow 
felony,  whiJe  they  remained  in  their  custody.     Theobiect  of,  'V'""*' 
this  order,  and  of  many  oi  the  expressions  we  meet  with  m 
our  books,  tending  to  discourage  this  species  of  action,  could 
not  be  to  protect  any  particular  class  of  cases  from  being  made 
the  subject  of  the  action  ;  but  were  to  prevent  a  frivolous  and 
vexatious  action  of  this  species  being  brought  in  any  case. 

The  next  objection  taken  to  this  count  was,  that  this  being 
an  action  foimded  on  the  want  of  probable  cause  for  making 
the  charge,  the  action  fails  ;  because  upon  the  face  of  the  re-  ~ 
cord,  and  upon  the  plaintifl  's  own  shewing,  there  wa^  proba- 
ble  cause,  it  is  upon  the  face  of  the  senten^  of  the  court- 
in«^rtial  that  the  probable  cause  is  said  to  appear :  p^rt  of  the 
charge  being  for  disobedience  of  orders,  in  not  slipping  the 
cable  of  the  Jsisy  immediately  after.the  plaintiff  got  on  board: 
the  language  of  the  sentence  is,  that  from  the  circumstances 
proved  of  the  condition  the  Iw  was  in,  it  appeared  to  the 
court*martial  that  the  plaiptiiF  was  justijiable  in  not  immedi* 
ateiy  cutting  or  slipping  the  cable  alter  his  getting  on  board  ; 
from  whence  it  was  collected,  that  it  appears  that  the  plaintiff 
did  disobey  the  orders  of  the  defendant,  and  that  he  was  dri- 
ven to  justify  himself  by  circumstances,  and  th:it  his  acquittal 
proceeded,  not  upon  the  ground  of  his  not  having  disobeyed, 
bvit  on  the  ground  of  his  justification. 

Upon  this  part  of  the  case  there  has  been  some  hesitation 
amongst  us.  A  case  not  cited  in  the  argument  at  the  bar,  as 
I  recollect,  but  which  occurred  to  us  in  the  searches  that  have 
been  made,  gave  considerable  countenance  to  the  objection. 
The  case  I  refer  to  is  that  of  Reynolds  v.  Kennedy  reported  in 
Wiison  (<i).  It  was  a  case  in  error  from  the  King*s  Bench  in 
Jralafid:  an  action  was  brought  for  maliciously,  and  without 
probabb  cause,  prosecuting  for  condemnation  brandy  seized 
as  forfeited ;  the  declaration  stated  that  the  brandy  was  con- 
demned by  the  sub-commissioners,  and  that  the  condemnation 
was  most  rightfully  reversed,  on  appeal  to  the  commissioners. 
The  judgment  was  arrested  in  the  court  oi  King's  Bench  in 
Ir^iand^  ^nd  that  judgment  affirmed  here  ;  and  it  was  said  by 
Lord  Chief  Justice  Lec^  ^'the  plaintiff  has,  bv  his  own  declara- 
«^  tion,  shewn  that  the  prosecution  was  not  malicious,  because 
«« the  subocommissioners  gave  judgment  for  the  defendant,  and 

"  therefore 

(a)  g^f/f..333. 
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1/86.    **  therefore  we  cannot  infer  any  malice  in  him.**    Perhaps  it 

v-^^v^^    would  have  been  more  correctly  stated,  if  they  had  said,  and 

Sutton    therefore  we  wiU  infer  that  there  was  probable  cause  for  prosecuU 

againtt     j^g  ^^^^  brandy  to  condemnation.     To  my  apprehension,  I  con- 

/OHN8TONE  f^^^^  ^^^  f^^j  ^f  jjj^  Ofdcrs  haviug  been  disobeyed  seems  fairlj 

to  be  collected  from  the  sentence,  which  takes  upon  itself  to 

justify  the  not  obeying,  and  to  make  that  the  ground  of  the 

acquittaL     If  the  staie  and  condition  of  a  ship  be  such  that  an 

order  given  cannot  be  obeyed,  the  not  obeying  in  that  case  is 

not  disobedience,  and  requires  no  justification ;  but  there  ought 

to  be  an  acquittal  upon  the  ground  of  the  charge  of  disobedi- 

ence  not  being  made  out.     But  if  a  subordinate  officer,  having 

received  an  order  which  might  be  obeyed,  does  not  obey,  be* 

cause,  regard  being  had  to  the  state  and  condition  of  his  ship, 

he  is  of  opinion  that  such  an  order  ought  not  to  have  been  is* 

sued  to  him,  in  this  case  the  not  obeying  is  disobedience,  in 

my  apprehension,  and  he  would  be  to  justify  himself  as  he 

could* 

The  sentence  not  being  examinable  here,  I  am  relieved 
from  the  difficulty  of  comprehending  what  circumstances  can 
amount  to  a  justification  of  a  subordinate  officer,  in  diso- 
beying the  order  of  his  superior.  .  We  are  bound  by  the 
sentence  to  understand  the  plaintiflF  in  this  case  to  stand  jus- 
tified. But  the  question  is,  whether  we  are  not  also  bound 
to  conclude,  from  this  sentence,  that  he  did  in  fact  disobey  t 
and  whether  that  be  not  probable  cause  for  bringing  him  to  a 
eourt-martial,  there  to  justify  himself  for  that  disobedience  f 
Doubtless  a  court-martial  is  not  bound  to  express  itself  in 
strict  technical  language,  and  this  court  martial  may  have  used 
in  this  case  the  word  justi^able  in  some  sense  different  from 
our  notion  of  justification  :  but  having  acquitted  the  plaintiff 
generally  of  the  charge  of  delaying  the  public  service,  which 
was  one  of  the  two  specific  charges  brought  against  him, 
and  having  made  this  special  acquittal  upon  the  charge  of 
disobedience  of  orders,  it  does  seem  as  if  they  meant  to  say 
that  he  did  not  delay  the  public  service,  but  that  he  did  dis- 
obey the  order,  and,  for  some  reason  satisfactory  to  them,  wis 
justified  in  that  disobedience.  If  this  be  the  true  meaningof 
the  sentence,  will  not  the  fact  of  disobedience  thus  estaUish- 
ed  be  a  probable  cause  for  bringing  him  to  a  coin^mardil} 
If  the  defendant  is,  upon  this  declaration,  to  be  taken  to 
be  ignorant,  or  if  he  is  not  averred  to  be  cognizant,  of  all 
the  circumstances  which  constituted  the  justification,  I  should 
in  that  case  hold  most  clearly  that  it  would  be  probaUe 

cause. 
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cause.    Reasonable  suspicion  was  probable  cause  iuthe  an-     1786* 
cient  proceedings  in  conspiracy :  There  is  more  than  suspicion    v^^y-.^ 
here,  the  cor/ma  delicti  in  this  Ckse  stands  confessed.     It  is    Suttoit 
averred  against  the  defendant  in  this  declaration  that  he  knew     "^^^^ 
the  ship  had  received  damage,  that  he  knew  that  the  plaintiff  J^** *'"'**'' 
obeyed  his  orders  as  far  as  the  state  and  condition  of  his  ship 
would  permit ;  but  it  is  not  averred  that  he  knew  ihe  cir- 
cumstances of  the  state  and  condition  of  the  ship,  which  were 
proved  to  the  court-martial,  upon  which  the  justification  is 
built.    This  undoubtedly  is  rather  critical :  but  what  if  the 
defendant  were  taken  to  be  cognizant  of  all  the  circumstances 
of  the  state  and  condition  of  the  ship  proved  to  the  court- 
martial  ;   did  he  know  or  was  he  boimd  to  know  that  they 
would  amount  to  a  justification  in  the  judgment  of  the  court- 
martial  ?  In  our  la%v,  justification  is  a  conclusion  of  law,  which 
necessarily  results  from  a  given  state  of  facts  ;  and  yet  I  doubt, 
whether  if  a  man  were  to  indict  one  for  murder,  who  had 
committed  homicide,  under  circumstances  within  the  know, 
ledge  of  the  prosecutor,  which  made  it  justifiable,  it  could  be 
said  that  there  was  no  probable  cause  for  preferring  that  in- 
dictment.    But   I   am  not  sure  that  justification  in  the  law 
martial  is  a  matter  of  equal  certainty  in  its  nature,  so  as  to 
impute  to  the  defendant  a  knowledge  that  he  was  prosecuting 
in  a  case,  where,  of  necessity,  there  must  be  an  acquittal  upon 
the  groimd  of  justification,  the  fact  of  the  charge  being  esta- 
blished.   These  are  questions  of  moment  and  difficultVt  upon 
which,  I  have  already  said,  we  have  hesitated  ;  and  we  shall 
Dot  now  give  an  opinion  upon  them  ;  because,  upon  conside- 
ration, we  are  of  opinion,  that  admitting,  foe  the  sake  of  the 
argument,  that  probable  cause  did  appear  upon  this  record  for 
making  a  charge  of  disobedience  or  orders,  it  cannot  operate 
to  arrest  this  judgment. 

The  defendant  is  charged,  by  this  count  in  the  declaration, 
with  having  maliciously,  and  without  probable  cause,  brought 
the  plaintiff  to  a  court-martial  upon  one  entire  charge,  but 
consisting  of  two  distinct  articles  under  two  separate  articles' 
for  the  government  of  the  navy  ;  the  first,  for  delaying  the 
public  service  ;  the  second  for  disobedience  of  orders.  I  have 
ob^rved  that  the  sentence  of  the  court-martial  acquits  him 
generally  of  the  first.  They  say  he  did  not  delay  the  service. 
It  18  impossible  therefore  to  find  in  the  sentence  probable  cause 
for  this  part  of  the  charge.  Then  it  will  stand  thus  ;  the  plain- 
tiff charges  the  defendant  with  having  maliciously,  and  with- 
out probable  cause,  brought  the  plaintiff  to  a  court«martial 
upon  one  charge^  for  which  there  was  no  probable  cause,  and 
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J  786.     upon  another  charge,  for  ^hich  there  was  probaWc  cause ,-  the 
u-^-r^^    declaration  is  therefore /Wo  de  se  with  respect  to  the  latter,  but 
SiJ '  TO      gQoj  as  to  the  former.     In  that  case,  after  a  verdict,  the  jury 
i.T^L.  must  be  taken  to  have  given  damages  for  that  pan  of  the  case 
joHirsTONE.^       which  is  actionable.     1  his  is  familiar  in  the  ca»c  of  die 
action  for  words.     The  words  in  one  count  may  tonsbt  of 
several  distinct  paragraphs  or  periods,  some  actionable, some 
not  i  it  is  no  objection,  after  a  verdict,  that  some  of  the  word* 
given  in  evidence,  and  charged  in  that  count,  are  not  action- 
able  ;  if  there  be  actionable  words  to  which  the  damages  can 
be  applied,  the  jury  are  presumed  to  have  given  their  da- 
mages for  the  words  which  are  actionable.     It  is  enough  to 
sustain  a  judgment  upon  this  count,  that  a  cause  of  actioa.ap- 
pears  in  it;  that,  which  does  not  amount  to  a  cause  of  action, 
is  merely  surplusage.  ...  * 

It  is  further  objected  to  this  count  that  the  assignment  of 
the  special  damage  is  ill  laid.  The  count  states,  that  the  plain- 
tiff lost  a  large  sum  of  money,  viz.  20,000/.  which  he  would 
have  gained,  if  he  had  not  been  suspended  and  removed  hom 
his  rank  and  post  of  captain  of  the  his^  from  prizes  taken  by 
the  Jsis  and  the  other  ships  of  the  squadron,  in  the  course  of 
the  service  and  during  his  arrest  and  suspension.  It  is  ob^ct- 
cd  that  there  is  no  averment  or  allegation  of  title  to  prize- 
money  ;  that  it  does  not  follow  from  the  fact  stated  that  the 
prize-money  was  lost ;  that  by  law  the  prize-money  was  not 
lost,  and  that  the  jury  have  therefore  found  damages  which  by 
law  could  not  be  found.  We  are  clearly  of  opinion  that  this 
objection  must  be  over-ruled.  The  damages  are  well  asaign- 
ed  hv  stating  that  the  loss  happened  by  reason  of  the  wrong 
complained  of;  the  rest  is  matter  of  evidence;  and  if  any  thing 
which  can  now  be  suggested  would  have  proved  the  loss  to 
have  happened  by  that  means,  after  verdict  we  must  suppose 
that  proof  to  have  been  given.  The  objection  therefore  re- 
solves  itself  into  the  last  branch  of  it,  viz.  that  the  jury  have 
found  damages  which  could  not  possibly  arise  in  thecase^and 
could  not  therefore,  by  law,  be  found.  To  support  which 
proposition,  it  has  been  argued  that  a  suspended  eaptaiois  en- 
titled to  the  prize-money  for  captures  made  during  the  time  of 
his  suspension.  The  proclamation  must  be  the  rule  by  which 
this  point  is  to  be  decided.  By  the  proclamation,  the  captain, 
of  a  King\  ship,  who  shall  be  actually  on  board  at  tte  takitiir 
of  any  prize,  shall  have  a  certain  proportion.  Isone  who  had 
been  suspended  and  removed  from  his  rank  and  post  of  captain 
and  was  in  that  state  of  suspension  when  the  prize  was  taken, 
the  captain  of  such  ship  actually  on  board  at  the  taking  of  such 
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Tp^xt  i  It  it  ^tioiigh  to  Mite  th«  qMstSon  ;  it  avswcrs  itself.     1786. 
Mothavinig  oi  iginol  jumdiction  in  matter  of  prise,  we  cannbt  ^"-yr-^ 
decide  th tit  queicion*  so  a^  to  affect  the  right  of  priee-nibney ;    Suttoit 
b«t  we  are  obliged  to  decide  it  as  far  as  it  is  incidental  nvatter .  ^"*^* 
tti  thw  caosev  and'fer  the  ptcrpoae  of  this  cause.      And  pre-  ^******^ 
aaAsiiig  this,  w«  holdy  in  this  case^  that  the  plaintiff,  by  reasoa 
of  his  suspension  and  removal^  did  lose  die  prite-tnonpf 
^whicb  he  wo^  have  gained  fW>m  prizes  taken  by  the  lata 
and  other  ships  during  hia  ausf^ension,  and  consequently  that 
this  i^  well  assigned  as  special  damage  in  this  actiott. 

It  is  objected  to  the  third  count  of  this  declaration^  the 
grievance  complained  of  in  which  is,  the  refusing  and  neglect* 
mg  to  hokl  a  court-martial  for  the  trial  of  the  pliumiff,  whik 
the  squadi'^0A  was  wider  the  defendant's  command^  and  then 
keeping  him  under  arrest  till  his  trial  in  Great  Rritcun^  that 
.this  is  damnum  *ine  injurid  /  that  the  law  has  fixed  no  t'lme^ 
Bhon  of  the  term  of  three  years^  within  which  courts- martisd 
Me  ^  be  held  t  and  therefore  it  coukl  not  be  the  duty  of  thii 
cowtmander  to  hold  a  court-martial  at  any  time  within  that  pei» 
riod,  or  so  scmhi  as  he  reasonably  and  conveniently  could  after 
ike  charge  exhibited,  and  consequently  that  the  averments^ 
^Ibat  It  was  the  ciuty  c^'  the  defendant  to  hold  such  court-mar- 
Uaii  that  the  <Wfendant  fmght  reasonably  and  conveniently 
have  held-  a  '0ourt*4nantal  i  and  that  he  wilfully «  wrongfully,  ' 
«ttd  injuriouelyt  and- contrary  to  his  duty,  omitted,  neglected, 
aad  refused,  po  hold  such  oourt-Biartial ;  cannot  give  to  the 
plaitttiflf  a  caftMe  of  action.  The  answer  to  this  objection  is, 
that  >every  breach  ^f  a  public  di^,  working  wrong  and  loss 
to  another,  is  an  ujury,  and  actionable  ;  that  the  three  yeairs 
are  •only  a  UflMfiatm  of  time,  beyond  which  no  court-martisd 
«haU  be  held  |  consistent  with  which  it  may  be  th^  duty  of 
^faose  who  have  power  to  hold  courts-^martial  t6  hold  them 
mthin  a  ocHich  shorter  apace,  it  is  a  familiar  qualification  of 
f/omem  of  various  hinds,  that  they  should  be  executed  withia 
«  reasonable  ti«ae^  Suspension  aoid  arrest  being  incident  to  the 
powier  of  holding  a  eoort-OMrtial^  it  seems  an  essential  ingre- 
dient iartsuch  a  power,  and  absolutely  necessary  to  qualify  the 
rigour  of  it,  that  it  should  be  executed  in  a  reasonable  time.; 
otherwisea  power  of  holding  a  cottn^-martial  would  necessarily 
itfvolve  ia  it  a  power  to  imprison  for  three  years  previous  to 
the  trial,  which  eoidd  not  be  home*  The  usagpe  of  the  navy 
might  have  made  it  the  duty  of  the  commander  in  chief,  in  a 
case  where  it  did  not  speak  so  strongly  for  itself :  how  it  be- 
comes his  duty,  is  to  be  shewn  in  evidence^  in  proof  of  the- 
averment  t;^at  it  wi^s  bis  duty,  and,  after  verdict,  finding  that 
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1786.    it  was  htB  duty,,  must  be  taken  to  have  been  suficientljr  pro?^ 

^-^y— ^   ed.     It  must  also  be  taken  to  have  been  proved  that  theire  was 

SuTTOK    no  impediment  in  the  way;  and  under  these  circumstance% 

'  ogti^f    the  not  holding  a  court-martial,  and  the  plainliflf 'ft  having  sus* 

joiiN8TOV£.^^«^^^  loss  and  damage  thereby,  both  %fhi(^  circumstance! 

we  must  consider  as  proved,  constitute  a  good  cause  of  action^ 

upon  which  judgment  may  be  now  given. 

The  Court  are  therefore  of  opinion,  that  the  rule  for  arrest^ 
ing  this  judgment  is  to  be  discharged. 

Rule  discharged. 

In  Michaelmas  Term  1785,  the  Defendam  brought  a 
JVrit  of  Error  in  the  Exchequer-Chamber. 

JoHNftTOKB  Afterwards,  to  wit^  on  Tue9day  the  15th  day  of  November^ 
agaimt  jn  this  same  term,  before  £dw.  Lord  Thurkto^  Ld.  Hidi 
Ui^Error  Chancellor  of  Great  Britain^  there  being  no  treasurer,  in  the 
chamber  of  council  nigh  the  said  exchequer,  cidled  the  excbe* 
quer*thamber,  comes  the  aforesaid  6»  Johnstone^  by  R.  Vor^ 
tin  his  attorney,,  and  says,  that  in  the  record  and  proceedings^ 
and  also  in  the  rendering  the  judgment  aforesaid,  there  is  ma- 

Mown*  nifest  error  in  this,  to  rvit^  that  by  the  record  aforesaid  it  ap» 
pears,  that  the  declaration  aforesaid,  and  the  matters  therem 
contained,  are  not  sufficient  in  law  for  the  said  Evefyn  to  bare 
or  maintain  his  said  action  against  the  said  George  ;  and  so  the 
judgment  aforesaid,  in  form  aforesud  renderra,  and  all  die 
proceedings  thereon,  are  wholly  void  and  erroMbus  in  law* 
There  is  also  error  in  this,  diat  by  the  record  aforesaid  it  ap» 
pears,  that  the  judgment  aforesaid,  in  form  afovesakl  render- 
ed,  was  rendered  for  the  said  EvebfU  against  the  said  George^ 
whereas,  by  the  law  of  the  land  ot  this  kinffdom  of  England^ 
that  judgment  ought  to  have  been  rendered  for  the  said  George 
against  the  said  Evelyn*  There  is  also  manifest  error  in  this, 
that,  in  giving  the  judgment  aforesaid,  damages  have  been  as- 
hessed  against  the  haid  George  generally  for  all  and  each  of  die 
said  supposed  offences  in  the  said  declaration  mentioned; 
whereas  it  manifestly  appears  in  and  by  the  said  dedaratiosi 
and  record,  that  the  said  George  had  reasonable  and  probaUe 
#ause  to  arrest,  suspend,  and  bring  the  said  Evelyn  to  a  trial  by 
a  court-martiaL  There  is  also  manifest  error  in  this^  that^ 
in  giving  the  judgment  aforesaid,  the  said  Barons  of  the  Ex- 
chequer have  decided  upon  a  question  not  cognizable  -in  a 
court  of  law,  inasmuch  as  it  appears,  in  and  by  the  said  record 
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that  the  said  supposed  offences,  in  the  said  declaration  men-     17B6. 
tioned,  were  commited  by  the  said  George^  as  commander  in    ^"▼"'-^ 
chief  of  a  ^uadron  of  his  majcst}''s  ships  of  war,  in  the  due  J*'"  sroMi 
course  of  discipline,  and  under  powers  lec^ally  incident  to  his   ^^^'^*J^ 
station  as  such  commander  in  chief,  and  whilst  the  said  Evelyn  in  £rrar. 
was  serving  as  an  officer  in  the  said  squadron  und^r  the  com- 
mand of  the  said  George.    There  is  also  manifest  error  in  this, 
that  it  appears  in  and  by  the  said  record  that  damages  have 
oeen  assessed  against  the  said  George  for  the  said  supppsed  loss 
of  prize-money  by  the  said  Eveh/n ;  whereas  the  said  Evelyn 
hath  not,  by  reason  of  the  said  premises  in  the  said  declaration 
mentioned,  lost  or  been  depfrived  of  any  of  the  said  prize-mo- 
ney, but  is  still  entitled  thereto.     There  is  also  manifest  error 
In  this,  for  that  damages  have  been  assessed  against  the  said 
Oeorge  for  a  delay  in  bringing  the  said  Evelyn  to  trial  by  a 
court-martial ;  whereas,  by  the  law  of  the  land,  an  action  will 
not  lie  for  any  such  delay  as  is  charged  in  the  said  declaration. 
•  Therefore,  in  that  there  is  manifest  error,  the  said  George 
prays  that  the  judgment  aforesaid,  for  the  errors  aforesaid, 
and  other  the  errors  in  the  record  and  proceedings  aforesaid 
being,  may  be  reversed,  6fc. 

This  case  was  argued  on  the  2d  of  February  1786,  at  Ser^ 
jtanfs  /nn,  before  Lotd  Mansfield^  Chief  Justice  of  the  court 
of  King's  Bench,  and  Lord  Loughborofigh^  Chief  Justice  of 
the  court  of  Common  Pleas,  by  Dallas  for  the  plaintiff*  in  er- 
ror, and  Bower  for  the  defendant ;  and  again  on  the  4th  of 
November  last,  at  the  same  place,  before  the  two  Chief  Jus- 
tices, by  Ersktne  for  the  defendant  in  error  :  Scott  was  to  have 
argued  for  the  plaintiff*  in  error,  but  the  Court  were  satisfied 
^pon  the  former  argument* 

Arguments  for  the  Plaintiff  in  Error. 

The  counsel  for  the  plaintiff*  in  error  did  not,  in  arguing 
this  case,  confine  himself  to  the  ordef  in  which  the  errors  arc 
assigned.  * 

2d  Error.  **  That  the  Barons  of  the  Exchequer  have  de-2d£Tr«r. 
<*  cided  upon  a  question  not  cognizable  in  a  court  of  law,  in- 
^  asmuch  as  it  appears  by  the  record  that  the  offenfces  in  the 
^  declaration  mentioned  are  charged  to  have  been  committed 
••  by  the  plaintiff'in  error,  as  commander  in  chief  of  a  squad* 
**  romof  his  majesty's  ships  of  war,  in  the  due  course  of  dis- 
*«  cipline,  and  in  the  exercise  of  powers  legally  incident  to  his 
<^  station  as  such  commander,  and  while  the  defendant  in  er- 
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1 7QG.    ^^  ror  irsis  aervi^  as  an  oSiser  m  ^e  said  sqoftdroti  a«d^  Um 

^  v*ii^    **  command  «'* 
|oBN9TOM»     Tkk  error  applies  to  all  the  couifts ;  the  relatii^e  situatioii 
against    ^f  ^^  parties  being  stated  in  each.     But  there  being  a.g«Kn«rat 

itTLtar.  verdict^  and  the  danbagcs  being  generaUy  assessed*  if  sfliy  one 
of  the  several  counu  be  bad,  the  judsoMim  must  be  r^ersed* 
1  he  first  objection  arising  from  the  luipacity  ip  which  the 
plaintiflF  in  error  appears  to  have  acted,  as  stated  on  tb«  re* 
cord^  and  that  capacity. being  of  a  public  nMire,  and  bavmg 
certs  in  duties  annexed  to  it  by  law,  the  court  will  be  bound  m 
consider  the  precise  nature  of  that  capacity,  and  the  legal  du. 
ties  consequent  thereto*  The  commaiMter  in  chief  of  a  squa* 
dron  of  ships  of  war  is  bound,  as  such,  to  soperinteBd  and  re* 
jguhite  the  conduct  of  those  under  bis  command,  to  arrest  aad 
bring  therm  to  trial  before  a  court*martial  for  aU  offences  cons* 
knitted  against  the  articles  for  the  government  of  the  navy, 
pr  the  custom  of  the  same ;  and  if  he  omit  4o  do  it,  where 
there  is  cause,  he  is  himself  liable  to  be  punished  for  the  sm- 
glect.  He  is,  therefore,  in  this  respect,  different  froas  wmf 
private  accuser.  It  appears  on  the  record  that  the  plaintiff  in 
error  acted  in  this  capacity  ;  nor  is  it  alloMd  that  he4ias4oiie 
any  single  act  without  le^  powers,  which  would  have  made 
it  necessary  to  bring  a  different  action :  but  it  is  charged  that 
(le  perverted  those  powers,  with  which  hy  law  he  was  iairest* 
ed  for  purposes  of  public  utility  and  advantage,  to  the  ends 
of  malice  and  opprcrssion  {  and  that  the  defendant  in  trror  has 
thereby  stiffered  the  injury  of  which  he  complains*  ^  Notwitk* 
standing  the  jury  have  found  a  verdict  for  the  defendant  im 
frror,^andthat  the  averments  in  the  declaration,  namety^ihat 
the  plaintiff  in  error  accused  the  defendant  falsely  and  nctalia* 
Qusly,  and  without  any  reasonable  or  probable  cause,  must  now 
be  taken  to  be  true,  and  that  the  defendant  in  error  has  sus* 
tained  an  injury  to  the  extent  found  by  the  verdict,  yet  in 
point  jpf  law  the  judgment  cannot  be  supported* 

An  action  cannot  be  sn^Lintaiaed  against  the  commander  in 
(:hief  of  a  squadron  of  ships  of  war  for  accusing,  arrestingi 
and  bringing  to  trial  a  subordinate  officer,  he  having  by  law  an 
authority  so  to  do,  notwithstanding  that  the  perversion  of  his 
authority  is  made  the  ground  of  the  action,  as  in  the  present 
case  ;  or,  in  other  words,  an  actipn  on  the  case  for  a  malici* 
ous  prosecution  will  not  lie  at  the  suit  of  a  subordinate,  against 
his  commanding  officer,  for  an  act  done  in  the  course  of  dia* 
cipl'me,  and  under  the  powers  legally  incident  to  his  situation* 
This  doctrine-is  apparently  repugnant  to  a  maxim  of  law,  that 
ihere  is  no  wrong  without  a  remedy ;  but  this,  though  ge^ 
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leraUy,  is  not  unWenaily^  true ;  and  a  great  variety  of  cases     l/SG* 
:xi»t  to  which  it  docs  not  apply ;  or,  at  least,  in  which  the    ^^""-^ 
emedy  cannot  be  in  the  shape  of  a  civil  action  to  recover  da- J^"*"*?*^*** 
nages  for  the  injury  sustained.    There  arc  many  instances,    Suttmi 
in  some  of  which  it  is  universally  held,  and  in  others  has  been    ^  Etnt. 
expressly  adjvidgad,  that  an  action  on  the  case  for  a  malicious 
prosecution  will  not  lie,  though  the  act  complained  of  be  ad* 
ODiittsd  to  be  malicious.     The  principle  of  all  such  cases  is,  * 

that  the  law  wiU  rather  suffer  a  private  mischief  than  a  public 
inconvenience.     As  there  is  no  adjudged  case  expressly  in 
point,  it  must  be  shewn  that,  by  analogy,  and  on  principles 
of  public  .policy  and  cooveniencet  as  recognized  in  courts  of 
justice,  this  action  oumot  be.  maintained*     No  action  will  lie 
Against  a  judge  for  any  act  done  in  bis  judicial  capacity  ;  nor 
Against  a  grand  juryman  for  presenting  or  finding  a  bill  of  in- 
dictOMnt  i  nor  against  a  petit  juryman  for  his  verdict ;  though 
the  act  done  should  be  charged  to  be  wrongful  and  malicious. 
This  do^rine,  and  the  reasons  of  it,  are  stated  in  the  case  of 
fhtfd  agamst  Barker  and  others  (a),  where  one  of  the  defend- 
ants was  one  of  the  justi^a  of  the  grand  sessicms  in  the  coun- 
ty of  JinglcMta;  there  it  was  resolved  b^  the  Lord  Chancel* 
lor,  the  two  Chief  Justices,  the  Chief  Baapn,  and  all  the 
Court  of  Star  Ckamber^  ^*  that  when  a  grand  inquest  indicts 
'*  one  of  murder  or  felony,  and  after  the  party  is  acquitted, 
^^  yet  BO  conspiracy  lies  for  him  who  is  acquitted  against  the 
^  indictors,  for  this  that  they  are  returned  by  the  sheriff,  by 
^^  process  of  law,  to  make  enquiry  of  offences  upon  their  oath, 
^  and  it  is  for  the  service  of  the  king  and  commonwealth.^' 
StawbtM  V.  JmcU  (b)  was  an  action  on  the  case  agsiinst  a  ju- 
ryman, for  maUcimishf  indicting  the  plaintiff  of  barratry.     Af- 
ter a  verdict  for  the  plaintiff,  on  a  motion  in  arrest  of  judg- 
ment, it  was  resolved  that  the  action  did  not  lie,  although  it 
WIS  laid  maHuon^.     From  the  case  of  Floyd  and  Barker  it  ap- 
pears that  the  law  raises  a  presumption  in  favour  of  jurors,, 
and  will  not  even  admit  proof  to  the  contrary ;  departing  here- 
in from  the  common  maxim,  that  the  presumption  shall  only 
stand  till  the  contrar)'  be  proved.     This  rule  must  have  beeii 
adopted  on  the  principle  stated  by  Lord  Coke^  namely,  that  it 
would  deter  jurors  from  the  public  service  if  they  were  liable 
to  such  an  action  in  every  case,  where,  in  the  opinion  of  the 
parties  against  whom  they  had  decided,  their  decision  proceed- 
ed from  malicious  motives.      If  such  actions  could  be  main- 
tuined,  the  multiplicity  of  them  would  render  it  impossible  for 

a  judge 
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1/86.    a  judge  or  juror  to  diBcharge  the  duties  of  his  oKct.    Hii, 

^^v-^    exemption  is,  therefore,  established  on  behalf  of  the  piAl 

Johnstone  and  results  from  principles  of  policy  and  convenicnice.     ~ 

S^ttTx    P''^'^^"^^*'  ^f  *  malicious  indictment  is  liable  to  an  action 

i^Bnor.   ^^  ^^^^  f^^  ^  malicious  prosecution,  in  )>referring  such  an 

dictment  before  a  grand  jury ;  yet  if  the  same  person,  senrbg 
on  the  grand  jury,  were  maliciously  to  present,  or  to  find,  tttch 
an  indictment,  no  action  would  lie.  Thus  it  is  clear,  dut 
the  same  act,  done  by  the  same  person,  and  proceeding  froa 
the  same  evil  motive,  is,  or  is  not,  actionable,  according  to 
his  acting  in  a  private,  or  a  public  capacity*  In  Hawiim 
(a)  it  is  laid  down,  *^  that  no  one  is  liable  to  any  prosectttioB 
**  whatever,  in  respect  of  any  verdict  given  by  him  in  cfiirf»| 
^^  nal  matters  either  upon  the  grand  or  petit  jury  ;^  and  te 
sutes  the  reason  to  be,  ^  that  they  may  not  l>e  biassed  wiA 
^^  the  fear  of  being  harassed  with  vexatious  suits  for  acting  ac« 
^^  cording  to  their  consciences."  The  situation  of  a  eom. 
mander  in  chief  of  a  squadron  of  ships  of  war  is  analogons  to 
that  of  a  grand  juror,  in  those  respects,  whereby  the  toner  ii 
exempted  from  this  species  of  action.  All  the  argumettts  of 
impolicy  and  inconvenience  apply  more  strongly.  •  He  it  a 
public  officer,  aM  has  public  duties  to  discharge  ;  he  must  set 
m  arduous  and  difficult  times  ;  he  is  responsible  for^his  cos* 
duct  while  in  command  ;  and  he  is  invested  with  legal  audK)-j 
^  rity  over  those  serving  under  him,  for  pubKc  purposes.  B^j 
his  situation  he  is  in  the  nature  of  a  public  prosecutor,  and  it 
is  his  duty  to  bring  offenders  to  trial,  either  on  the  informs* 
tion  of  others,  or  from  his  own  knowledge  and  belief*  He  h 
himself  punishable  for  neglect  of  duty,  if  he  omit  to  do  it, 
wherd  there  is  sufficient  cause.  But  if  this  action  can  be 
maintained,  the  inducements  would  be  so  much  strongertbsD 
in  any  other  case,  that  it  would  be  more  frequently  broiq;bt 
Such  frequency  would  deter  commanders  from  doing  6ieir 
dnty,  from  the  dread  that  an  action  would  follow  in  every  ea9e 
where  prisoners  were  acquitted.  The  event  of  actioos  wdl 
and  in  founded  would  undoubtedly  be  diffcfrent  r  but  (he  en- 
quiry leading  to  the  event  would  necessarily  be  vexatioutaiKl 
expensive.  It  is  of  more  consequence  that  a  coromandtfia 
chief  should  have  no  such  bias  on  his  mind,  than  that  a  grand 
juror  should  have  none.  The  safety  of  the  State  is  dedard 
by  the  act,  establishing  articles  for  the  government  of  dw  ns^ 
vy,  to  depend  chiefly  on  the  discipline  of  th^  navy. '  Thaidis- 
cipline  depends  principally  on  the  chief  person  in  cooMMficL 
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The  safety  of  the  State  is  therefore  materially  interested  in  his     1 7^6. 
conduct ;  and  he  should  be  consequently  secured  from  any     ^■^'v-^ 
bu* 'of  doing  his  duty  from  any  possible  consequences.     Ar-  Johnstons 
{uments  of  impolicy  aikl  ittconvenience  could  not  avail,  if  this    ^^ttT 
Hrere  a  decided  case  :  but  it  is  the  fir^  action  of  the  kind  i    ui  £nor. 
lod  it  is  to  new  and  undecided  cases  that  the  maxim  peculiar*  ^ 

[y  appUes,  piod  inconvenitns  eat  non  Ucitum  est. 

But  there  are  other  arguments  of  impolicy  and  inconveni* 
race  against  this  action  in  the  case  of  a  commander  in  chief 
for  an  act  done  in  the  course  of  discij^ine,  namely^  that  etery 
iGtion  of  this  kind  most  necessarily  involve  an  enquiry  into 
mbjects,  which  those  who  are  to  tr>*  the  cause  cannot  reason* 
ibly  be  presumed  to  understand.  It  is  not  so  in  the  commoc^ 
case  of  an  action  for  a  mal|ck>U8  prosecution,  where  the  jury 
ffe  fully  competent  to  that  enquiry  from  which  the  malice  is 
to  appear ;  for  the  question,  whether  a  man  was  maliciously 
iadicted  of  any  misdemeanor  or  felony,  must  be  tried  by  per- 
I0D8  of  the  same  description  as  those  who  tried  the  original 
iadictment*  But  in  such  a  case  as  the  present,  it  is  otherwise. 
k  jury  cannot  be  supposed  competent  to  the  trial  of  a  ques* 
tion  of  naval  discipline,  depending  upon  a  science  to  which 
^y  are  strangers,  where  the  evidence  must  be  in  terms  which 
they  cannot  be  reasonably  supposed  to  understand,  and  con- 
lected  widi  habits,  feelings,  and  principles,  arising  from  situ* 
ttions  in  life,  in  which  they  have  never  been  placed.  The 
biw  has  recognised  this  incompetence,  and  made  provisions 
iccordingly,  by  specially  constituting  a  tribunal,  namely,  a 
UHtrt-flsartial,  before  which  offences  against  military  or  naval 
law  are  to  be  b'ied.  Then  if  a  jury  be  incompetent  to  try 
:he  original  charge,  they  are  equally  incompetent  to  try  a  ci« 
nl  action,  in  which  the  sole  question  roust  be,  whether  that 
:barge  was  properiy  made*  In  every  action  of  this  nature^ 
iic  plaintiff  must  shew  that  the  defendant  accused  him  malici«^ 
)i\ifXy^  and  withoift  any  probabk  cause;  malice  of  itself  is  not 
iofficient ;  the  want  of  probable  cause  must  be  likewise  shewn : 
Hit  whether  the  cause  were  probable  or  not  can  only  appear 
Tom  an  inlrestigation  of  the  charge,  and  to  such  investigation 
lie  jury  must  be  presumed  incompetent.     It  is  true  that,  up-  ^ 

m  me  trial  of  such  an  action,  the  jury  have  in  evidence  the 
temence  of  the  court-martial,  acquitting  the  person  accused  : 
mt  that  does  not  remove  the  objection.  For,  in  point  of  law, 
be  sentence  itself  is  not  sufficient  to  entitle  a  plaintiff  to  reco* 
rvt ;  but  he  must  lay  before  the  jury  the  substance  of  the  evi- 
isnce,  on  whith  that  sentence  was  given.  For  the  question 
n  such  an  action  is,  not  whether  the  plaintiff  was  innocent  or 
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ir86»     go^kjs  but  wlKther  the  defendntt  ae^d  vkhoQt  tn$iaety  mi 
t-^-y— ^    had  reasooable  and  probable  ctiine  to^  prefer  the  accUBCtkai 
JoiiirsTONft  which  the  sentence  itself  wHl  not  sheW  :  for  the  piahitiff  mstj 
agaimt    do^y^  i^^^^  perfectly  innocent^  and  yet  the  defendant  he  jttsti^ 
iiTcmr!    ^^^^  ^^  having  accused  him  ;  ao  that  the  diarge  ttiost  in  ct 
feet  be  tp*ied  again  by  the  jury,  before  they  can  give  their  Ter< 
diet.     It  may  be  said  that,  besides  die  Mntcnce  of  the  coart< 
martial  and  the  evidence  on  which  it  was  grounded,  they  bu;^ 
have  the  opinions  of  professional  men :  but  opiaimi  ianevei 
admitted  but  from  the  necessity  of  the  case,  and  is  onty  swferi 
ed  to  be  produced  npon  this  principle,  that  a  jury  wuxtt  ne^ 
cessarily  be  presumed  but  imperfeedy  qasritfied  to  try  qoestiooi 
which  depend  upon  knowledge  they  cannot  be  supposed  u 
possess,  but  that  the  law  has  not  appointed  any  trHmndl  men 
competent  to  the  purpose*     Thus,  in  cases  of  murder, ^a  9Xm\ 
geon  is  examined  to  prove  whether  the  wound  given 
cause  of  the  death  of  the  deceased.     So,  in  an  action^  upon 
policy  of  insurance,  where  the  question  of  wilfel  iofta 
'  naval  men  may  be  examined  as  to  their  opinion,  wlMther 

ship  was  properly  navigated  or  not.  But  the  law  itas  left 
these  questions  to  be  decided  in  the  common  course  bjra 
ry,  without  having  made  (as  in  the  present  mstance  4^ 
entablishment  of  a  court-martial)  any  special  proiyiaiion 
Miother  mode  of  trial ;  from  which  inoompetcnce  Bi<Ht, 
point  of  law,  be  inferred*  If  it  were  otherwise,  the  jury  m 
as  well  have  tried  the  original  charge  On  the  evidence^  as 
ed  with  the  opinions  of  professional  men  ;  and  there  is  wo 
son  why  they  should  not  be  as  competent  to  do  it  m  the  i 
of  a  criminal  accusation,  as  in  the  shape  of  a  civil  actioK 
it  be  urged,  as  it  was  on  the  motion  to  arrest  die  jodgoii 
that  this  doctrine  places  every  subordinate  officer  out  of 
protection  of  the  law,  and  reduces  htm  to  a  state  of  set 
dependence  on  his  superior  officer,  in  favour  of  whom  h^csOi 
blishes  a  despoticand  uncontroUable  power ;.  die  answer  to  t 
is,  that  the  statute  of  the  32  Geo*  2.  c.  ^.  (a)  has  exprcsal] 
declared,  that  ^^  if  any  flagofficer,  ffc.  ahall  be  txmviaec 
^^  before  a  court-martial,  of  acting  in  a  scandalous^  in  ^ 
^^  cruel,  oppressive,  and  fraudulent  manner,  unbec«aiing  th 
^^  character  of  an  officer,  he  shall  be  dismissed  his  nuajmy'i 
**  service.''  Every  officer,  therefore,  who  suffers  by  tlie  bim 
and  BMilicious  accusation  of  his  commander,  may  bring  inn 
before  a  court-martial  for  such  conduct,  amd  ^ouim  lib  difr 
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miMion  £1*0111  the  sefvice.  This  is  the  safe^goard  bf  subbfdt-  178^. 
limte  officers  against  oppression.  But  it  may  be  said,  that  this  ^^-v*^ 
U  no  coftij)ettsation  to  such  an  officef ;  but  that  the  lait  should  Jon  ^  «TONk 
etIdEbte  hlin  to  recover  damages  proportionate  to  the  ibjury.  <V«^ 
In  thiw  Inspect,  however,  he  is  in  no  wors^  situation  than  other  a/^rh^ 
iMiJettii  of  Uiis  country,  on  a  variety  of  occasions  of  a  similat 
iteture*  It  is  perfectly  clear,  that  whatever  damage  may  be 
itocained  by  the  wrongful  atid  malicious  act  of  a  judge;  oi* 
gtmmd  or  petit  juror,  acting  as  such,  the  party  injured  cannot 
teeover  a  pecuniary  compensation  for  the  wrong  sustained. 
And  so  in  all  cases  where  the  civil  injury  amounts  to  a  felo* 
liy  ;  there,  no  other  compensation  can  be  recovered  than  what 
i^  dispensed  in  the  form  of  public  punishment.  Every  critne 
iHclddts  a  private  injury  ;  every  public  offence  involves  a  pri* 
yate  wrong ;  but  the  atonement  in  such  cases  must  be  to  the 
pHUic,  and  the  individual  is  without  any  civil  redress.  In  the 
]^etent  instance,  therefore,  there  is  no  civil  redress  ;  and  the 
iShHedy  must  be  of  a  criminal  nature.  This  is  the  first  ac- 
tkHi  of  this  sort,  notwithstanding  innumerable  occasions  for 
if  must  have  occurred.  There  are  many  instances  in  which 
eourts-martial  have,  in  their  sentence,  expressly  declared  the 
thsiirffe  to  be  false  and  malicious.  There  are  many  others  in 
#hu:h  officers  have  been  dismissed  the  service  for  infamous 
Ikrhllviour  in  preferring  false  and  malicious  charges.  Yet  an 
fietiofi  of  this  nature  never  before  occurred.  The  argument 
itf  negative  usage  is  extremely  strong.  In  the  case  of  Le  Caux 
^•Eden  {a)  this  argument  was  admitted  to  have  great  weight, 
ted  the  language  of  the  court  in  giving  judgment  in  that  case 
aMlte^  ^Uh  peculiar  force  to  the  present.  And  Buller^  J. 
Attt  siud,  ^*  An  universal  silence  in  Westminster' Hall^  oh  a 
**'8abject  which  so  frequently  gives  occasion  for  litigation,  is 
'^  a'strong  argument  to  prove  that  no  such  action  can  be  maln- 
••tidned.^ 

Bkit  if  the  coUit  should  be  of  opinion,  that  no  distlnctioii  lit  Bfvor. 
cM  be  admitted  between  this  and  common  actions  for  a  mali- 
tSdiis  prbsecution,  still  the  judgment  must  be  reversed  fbf  the 
§lt%x^tttot  assigned,  namely,  *^  that  damages  have  been  akses* 
*^sbd  against  uie  plaintiff  in  error,  generally,  for  all  and  each 
^6f  tb^  offences  in  the  declaration  mentioned,  whereas  it  a{>- 
^jieatt  in  and  by  the  said  declaration  and  record,  th^t  the 
^pliAnliffia  error  had  reasonable  and  probable  cause  to  ar« 
*'  rest;  suspend,  and  bring  the  defendant  in  error  to  trial  be* 
'^  fbre  a  court*martiaL 

Vol.  I.  X  X  X  Firsr, 
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1786.         Firsts  it  is  to  be  observed  that,  even  in  common  cases^  tbk 

V— ^  — '    action  is  not  to  be  encouraged.     In  the  case  of  Saville  v.  ifo- 

JoHNSTONi  berts  (o),  Ld.  Ch.  J.  Holt  expressly  said,  "  though  this  action 

againtt    44  y^\\\  \\^    y^^  it  ought  not  to  be  favoured,  but  manasred  with 

Sutton     ,.  '  -^ .        ••      H^  j..-  t'lj         ^1       «• 

in  Error.        great  caution.       The  same  doctrine  was  laid  down  by  Ld* 
Ch.  J.    Lee^  in  the  case  of  Reynoldn  v.  Kennedy  (bV  and  is 
adopted  by  Blackatone  (r).     The  courts  of  law,  in  effect,  ex- 
ercise a  control  over  this  action,  by  withholding  a  copy  of  the 
indictment,  where  there   is  the  least  probable   cause  ;    aod 
among  the  orders  to  be  observed  by  justices  of  the  peace,  and 
others,  at  the  Old  Bailey  sessions,  prefixed  to  Kelyng*8  Re* 
ports,  is  the  following  one  ;  *^  that  no  copies  of  any  indict' 
*'  ment  for  felony  be  given  without  special  order  upon  motioa 
**  made  in  open  court ;  for  the  late   frequency  of  actions 
^^  against  prosecutors  (which  cannot  be  without  copies  of  the 
"  indictments)  deterrcth  people  from  prosecuting  for  the  kiqg 
**  upon  just  occasions.'*     The  principles  of  this  kind  of  actioa 
are  in  some  measure  stated  in  the  two  cases  of  Saville  v.  'So^ 
hertSy  and  Jones  v.  Gxvinn  (</),  both  which  were  actions  for  a 
malicious  prosecution.     In  the  former  of  those,  Ld.  Holt  said, 
**^  If  the  indictment  be  found,  the  defendant  in  such  action  will 
^^  not  be  bound  to  shew  a  probable  cause,  but  the  plaintiff  wiD 
l^  be  constrained  to  shew  express  malice  and  iniquity  in  the 
**  prosecution."     And  in  the  latter,   Ld.  Ch.  J.  Parker  said, 
"  The  true  grounds  of  these  sort  of  actions  are  on  the  plaia. 
^^  tiff's  side,  his  innocence,  and  the  damages  sustained  by  bim 
^  through  a  false  accusation  ;  on  the  defendant's  side,  that 
^^  this  was  not  an  honest  prosecution  of  justice,  and  a  bait 
**  mistake,  but  it  was  done  in  downright  malice,  that  is,  wick* 
**  edly,  and  without  any  cause."     But  the  law,  as  now  settled^ 
does  not  exactly  agree  with  either  of  these  cases.     It  is  not 
necessary,   as  stated  by  Ld.  Holt^   that  the   plaintiff  should 
prove  express  malice,  for  it  may  be  implied  from  a  causeless, 
prosecution ;  nor  is  it  true,  as  stated  by  Ld.  Ch.  J.  Parker 
that  the  term,  "  malice,"  imports  the  want  of  probable  cause, 
for  a  probable,  nay  even  a  just  charge,  may  be  preferred  frop 
a  malicious  motive.     The  true  foundation  of  the  action,  at 
settled  at  this  day,  is  to  be  found  in  the  case  of  Farmer  «• 
Darling  (e)^  where  it  is  stated,  "  That  malice  either  express 
**  or  implied,  and  the  want  of  probable  cause,  must  both  coik 
**  cur  to  support  this  action."     And  so  it  was  stated  by  Eyrcm 
Baron,  on  a  motion  for  a  new  trial  in  this  cause.     They  do 

not 

(a)  I  I  A,  Rapti.  374.  {b)  1  WiU.  233  (c)  3  Black,  Omi,  \». 

{d)  GUb,  Cat,  in  Lam  and  Eq.  \B$,  («)  4  Burr.  1971. 
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not  concur  in  the  present  instance,  but,  on  the  contrary,  a  rea-  1786. 
sonable  and  probable  cause  is  stated  on  the  record  ;  conse-  v— ^r-^ 
quently  there  is  wanting  an  essential  requisiteto  support  the  Johvto.nb 
action.  As  the  term  "malice''  does  not  necessarily  import  c^t^T 
the  want  of  probable  cause,  it  is  immaterial  whether  the  ma-  i,,  Error, 
lice  was  expressly  proved,  or  inferred  from  the  groundlessness 
of  the  prosecution.  For  if  expressly  proved,  and  there  be 
probable  cause  on  the  record,  it  is  not  sufficient ;  and  if  there 
be  probable  cause  on  the  record,  it  cannot  legally  be  inferred. 
The  terms  in  the  declaration,  **  maliciously,  and  without  rea^ 
sonable  or  probable  cause,"  are  terms  of  legal  import  to  be 
determined  by  the  judge  who  tries  the  cause,  from  the  evi* 
dence  before  the  jury  ;  or  by  the  court  from  what  is  stated  on 
the  record.  There  can  be  no  doubt  as  to  the  term  "  malici- 
ously.'' It  was  so  determined  by  all  the  judges  in  the  case 
of  the  Kingv,  Oneby  (a);  and  in  yonrs  v.  Gwinn^  Ld.  Ch.  J. 
Parker  said,  **  malice"  and  "  maliciously"  I  take  to  be  terms 
of  law  (i).  The  word  "reasonably"  is  likewise  a  term  of 
law.  2  Inst.  222.  Co.  Lit.  56.  7.  Metcalf  V.  Hall^  T.  22. 
G.  3. 5.  R.  (c).  The  term  **  probable"  is  merely  synonymous 
with  "  reasonable  ;"  and  what  is  probable  cause  is  matter  of 
law  ;  or,  in  other  words,  the  probability  of  the  charge  prefer- 
red is  to  be  a  legal  inference  from  the  facts  given  in  evidence 
before  the  Jury,  or  the  averments  on  the  record.  The  case  of 
yones  V.  Gwinn  proves  this  position.  For  there  Lord  Chief 
Justice  Paritfr  argued,  that  malice  involved  the  want  of  pro- 
bable cause,  and  therefore  it  was  not  necessary  expressly  to  al- 
lege it ;  and  he  stated  it  as  perfectly  clear,  that  "  malice"  was  a  • 
term  of  law,  and  therefore  to  be  determined  by  the  judge  and 
not  the  jury.  Then  if  malice  be  a  term  of  law,  and  involve 
the  want  of  probable  cause,  omne  majus  continet  in  seminus^ 
and  consequently  **  probable  cause"  must  be  matter  of  law. 
In  Reynolds  v.  Kennedy  {d\  which  was  a  writ  of  error  from 
the  lung's  Bench  in  Ireland^  on  a  judgment  in  an  action  for 
a  malicious  prosecution,  the  judgment  was  reversed  because 
a  foundation  for  the  prosecution  appeared  on  the  record  ;  so 
that  the  court  took  upon  them  to  judge  what  was  a  founda- 
tion, or,  in  other  words,  a  probable  cause.  In  BuiL  N. 
P.  (e)  it  is  said,  that  "  probable  cause"  for  a  prosecution  for 
perjury,  is  "  to  be  determined  by  the  judge^  and  not  the  ji/- 
ry.  It  is  true  that  there  is  a  quaere  in  the  margin  ;  but  that 
doubt  must  now  be  at  an  end.     For  at  the  Sittings  at  Guild- 

hall. 

(a)  2  Lor!  Rtxym,  1493.  {b)  Gilb.  193.  ^       (e)  VUe  TindoL  v. 

*wm  mat  168, 9.  (-0 1  WUt,  232.  (#)  Bull.  N,  /».  14. 
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1786,     hall  after  Michaelmas  Term  1785,  nn  action  (41)  for  i^A^lif^- 

^'^^'^^    oiisly  *nd  without  any  reason^btt?  or  probable  cau$e  hoUtiag 

louNiTONE  the  plaintiff  to  bail,  \%a8  tried  before  BuUer^  J.  who  stated  to 

sTt  roN    ^^^  i^^^  ^^^^  there  were  two  questions  to  be  determined  ;  IsC, 

in  Error.    Whether  the  facts  in  evidence  were  true  ;  2dly,  Whether,  if 

true,  they  shewed  a  want  of  reasonable  or  probable  cause : 

apd  the  learned  judge  added,  ^^  what  is  reasonable  or  proba* 

ble  cause  is  matter  of  law  ;"  and  he  then  gave  his  ppinipo  qi- 

op  the  case* 

The  present  record  contains  averments,  wbich,  in  poipt  ^ 
lawt  constitute  a  reasonable  and  probable  cause ;  and  the  y^ 
diet  of  the  jury,  which  is  the  foundation  of  the  present  judg- 
ipent,  is  a  finding  of  the  averments  on  the  record*     la  eveiy 
action  of  this  sort,  the  pUintifl'  must  shew  wh^t  has  become 
of  the  original  prosecution,  either  that  it  wa^  deserted^  pr 
that,  having  been  prosecuted,  he  was  acquitted.     In  the  pf«- 
sent  ca^e,  the  defendant  in  error  was  acquitted :  bpt  that  of 
itself  is  not  sufficient  to  exclude  the  idea  of  reasonable  a|i4 
probable  cause.     In  Jones  v.  Gwirniy  it  is  said,  that  ^  the  cU« 
*^  termination  must  be  ^uch  9sdoes  not  admit  a  reasonable cft^ie 
^^  for  the  prosecution ;  as  if  a  pardon  he  pleade4,  which  adli^ils. 
^Mn  sqme  sort,  guilty  however,  it  is  quitting  the  vindication  si 
**  innocence,  or  justification,  which  admit?  the  fact,  and  cqa- 
**  sequently  reasonable  cause  of  complaint  {b).^    The  defend* 
'^      ant  in  error  has  stated  in  his  declaration  ihe  sentence,  by  which 
he  wa^  acquitted,  whereby  it  appears  that  the  facts,   vUh 
which  he  was  charged,  were  found  to  be  true,  but  junHfiwi  i 
apd  consequently  that  there  was  reasonable  cause  of  complaint. 
There  are  three  things  to  be  considered  :  1st,  The  ctuMrge; 
2dly,  The  articles,  or  custom  of  the  navy,  on  which  it  was 
founded;  3dly,    The   sentence  of  the  court-marttaL     The 
charge  is  one  entire  charge,  though  apparently  consist^i^  of 
tbree  distinct  articles:  1st,   Delaying  and  discouraging  the 
public  service,     2dly,   Disobedience  of  orders.     And,  ddly^ 
Falling  a-stern,  and  not  keeping  up  in  the  line  of  battle  accocd- 
ipg  to  the  signal  then  aboard,  &c.     The  first  part  of  the  chaise 
is  grounded  on  the  14th  article  for  the  government  of  the  na- 
vy (c)«     The  second  article,  viz,  the  disobedience  of  orders, 
contains  a  specification  of  what  that  disobedience  consisted 
in,  namely,  the  not  causing  the  cables  of  the  A/tf  to  be  cut 
and  slipped  immediately  after  his  getting  on  board,  &c.    There 
are  two  articles  in  the  act  of  parliaments  namely,  the  11th, 
.and  the  14th,  within  either  of  which  disobedience  of  orders 
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is  an  jofiboce  that  may  be  capitally  punished*    The  third  charge  ,  1 766* 
falls  within  the  llth,  14th,  and  22d  articles  ;  inasmuch  as  the    ^"v"-^ 
signal  was  disobeyed  by  his  not  keeping  up  in  the  line  of  bat- JoBKSTONm 
lie,  the  service  was  thereby  delayed  and  discouraged,  and  the    i'««»« 
Utmost  vas  not  done  to  jom  battle  with  the  enemy.  I„  2,^^ 

As  to  the  first  article  of  the  charge,  the  coun-martial  find, 
^^  That  it  appears  to  them,  that  the  prisoner  did  not  delay  or 
<«  discourage  the  public  service  on  which  he  was  ordered  on 
*^  the  I6th  of  jtfirill78\.^^  Supposing  therefore  this  to  be  a 
substantive  charge,  and  the  only  one  against  him,  he  would 
by  this  sentence  be  fully  acquitted* 

With  respect  to  the  2d  article,  they  state,  "  That  from  the 
^^  circutpstances  proved,  and  the  condition  the  bis  was  in,  it 
^  appears  to  the  court,  (hat  the  prisoner  W9isju8tifiabte  in  not 
^^  immediately  cutting  or  slipping  the  cable  of  the  his  after 
^^  his  getting  on  board  her  on  that  day*''  This  finding  con- 
stitutes a  probable  cause,  or,  in  other  words,  states  such  ap- 
pearances ot  guilt  as  rendered  an  enquiry  necessarj^  It  is  not 
found,  that  no  such  orders  were  given,  or,  that  being  given, 
they  were  obeyed  ;  but  the  prisoner  is  declared  ^V/^/i/fa^/r  hi 
not  immediately  cutting  or  slipping  the  cable,  which  nega. 
tively  admits  the  order  to  have  been  given  and  disobeyed* 
The  acquittal  is  therefore  founded  not  on  the  falsehood  of  the 
fact  charged,  but  on  a  justification  resulting  from  a  combi- 
nation of  circumstances.  This  falls  expressly  within  the  doc- 
trine stated  in  Jones  v.  Gwinrtj  namely,  ^^justification  which 
^^  admits  the  fact,  and  consequently  reasonable  cause  of  com- 
'^  plaint/'  Taking  then  the  acquittal  as  it  is,  it  constitutes  a 
probable  cause. 

But  the  acquittal  is  in  itself  illegal ;  and  the  illegality  ap- 
pears on  the  face  of  it*  It  admits  the  order  to  iiave  been  given, 
and  that  the  prisoner  might  have  obeyed  it,  and  it  does  not  state 
that  it  was  an  unlawful  order :  the  tt:tm  justijied  imports  thisf 
for  it  would  be  an  absurdity  to  have  declared  him  justificibJe 
in  not  having  done  that  which  it  was  not  in  bis  power  to  do, 
or  which  was  against  law.  It  cannot  be  disobedience,  where 
obedience  is  impracticable,  or  legally  improper,  for  the  term 
implies  a  crime  ;  whereas  there  can  be  no  criminality  in  omit. 
ting  to  do  what  is  physically  impossible,  or  forbidden  by  law  i 
amd  the  acouittal  would  have  been  general  if  this  had  been 
the  case.  The  court-martial  have  therefore  justified  disobe- 
dience to  a  lawful  command,  which  is  directly  repugnant  to 
ihe  22d  article,  and  to  the  oath  which  they  took*    The  jtisti- 
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1786.  fication  is  therefore  illegal,  and  consequently  is  the  strongest 
^-*v-^  case  of  probable  cause,  namely,  the  fact  for.nd  and  justiEed, 
Johnstone  but  the  justification  not  legal.  It  may  not  be  true  to  the  ut- 
S^^*^'  most  possible  extent,  that  the  fact  being  found  by  the  sentence 
in  firror.  establishes  a  reasonable  cause  of  complaint ;  and  perhaps  ca- 
ses may  be  imagined  to  the  contrary.  But  the  position  is, 
^.  that  wherever  the  acquittal  is  not  general,  but  the  accused  is 

expressly  justified,  ex  vi  termini  the  sentence  imports  that 
there  were  appearances  of  guilt,  and  therefore  probable  cause. 
In  Reynoids^v.  Kennedy  (a)^  which  was  an  action  on  the  case 
for  maliciously  and  without  probable  cause  prosecuting  fnr 
condemnation  brandy,  seised  as  forfeited,  the  declaration  sta* 
ted,  that  the  brandy  was  condemned  by  the  aub-conamission- 
ers,  and  that  the  condemnation  was  most  jusdy  reversed  on 
appeal  to  the  commissioners  ;  the  plaintiff  recovered^  but  the 
judgment  was  arrested  in  the  court  of  King*8  Bench  in  Ire* 
iafid^  and  that  judgment  was  affirmed  here  ;  and  Lord  Ch.  J. 
Lee  said,  ^'  the  pLintiff  has  by  his  own  declaration  shewn  that 
^^  the  prosecution  was  not  malicious  ;  because  the  sub-<om- 
^*  missioners  gave  judgment  for  him,  and  therefore  we  cannot 
^^  infer  any  nialice  in  him.*'  And  so,  in  this  case,  the  justifi- 
cation constituting  a  probable  cause,  and  that  justification  be- 
ing stated  on  the  record,  the  court  cannot  presume  the  want 
of  what  actually  appears. 

As  to  the  third  part  of  the  charge,  the  sentence  in  part  ad-^ 
mits,  and  in  part  denies,  the  facts  it  contains.  The  words 
are,  "  That  after  the  wreck  of  the  fore-top-mast  had  been 
*^  cleared,  the  prisoner  did  his  utmost  to  regain  his  station  in 
*^  the  line  of  battle,  and  that  the  his  was  in  her  station  about 
**  sun-set  of  that  day. 

The  fact  stated  in  the  charge  is  therefore  admitted,  viz. 
that  he  fell  a-stern,  and  did  not  keep  up  in  the  line  of  battle  : 
but  they  find  a  contradiction  to  the  charge,  that  he  was  in  his 
station  about  sun. set.  The  words  **  did  his  utmost  to  regain," 
here  again  form  a  justification  of  the  fact,  and  there  is  not  a 
full  and  perfect  acquittal  of  this  part  of  the  charge. 

If  it  be  said,  that,  if  for  one  part  of  the  charge  there  was 
probable  caustt,  for  the  other  there  was  not,  the  declaration  is 
feh  de  «^  with  respect  to  the  former,  but  good  as  to  the  latter, 
in  which  case,  after  verdict,  the  jury  must  be  presumed  to 
have  given  damages  for  that  part  only  which  is  actionable  ;  as 
in  the  case  of  an  action  for  words,  where  some  words  in  the 
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same  count  are  actionable^  and  others  are  not :  the  answer  to     IT^B. 
it  is,  that  that  part  of  the  charge  for  which  it  is  supposed  there    ^-^■y*-^ 
is  no  probable  cause,  because  there  is  a  complete  acquittal^  is  JoHwsTOMa 
necessarily  connected  with  that  part,  for  which  there  is  proba*    ^"iiut 
blc  cause  ;  and  they  are  in  effect  one  entire  charge*    The  or-    hTBrntv 
der  given  was  ^^  to  cut  or  slip  immediately^^  the  sentence  6nds 
that  the  order  was  not  obeyed  ;  then  a  delay  must  necessarily 
have  taken  place,  and  the  sentence  is  absolutely  inconsistent 
with  itself.     For  the  delay,  being  a  necessary  consequence  of 
the  non^obedience,  ought  likewise  to  have  been  found  and  jus* 
tilled  :  but  it  is  impossible  thafan  order  that  could  have  been 
obeyed  immediately,  was  not,  and  vet  the  non-obedience  did 
DOt  occasion  delay.     Suppose  the  charge  of  disobedience  had 
been  found,  there  could  not  possibly  have  been  an  acquittal 
as  to  the  delay  and  discouragement.     The  charges  depend 
upon  each  other,  and  the  only  reason  why  they  are  stated  se- 
parately, and  the  first  not  made  consequential  to  the  second, 
was,  that  the  charge  might  be  adapted  to  the  different  articles 
ostablished  by  the  act  of  parliament. 

The  declaration  itself  does  not  deny  that  the  order  was  gi- 
ven, nor  aver  that  it  was  obeyed  :  but  it  does  not  state  the  or- 
der contained  in  the  charge  ;  it  only  admits,  **  that  the  Cap- 
"  tains,  &fc.  were  thereupon  ordered  by  the  plaintiff  in  error 
**  to  cut  or  slip  their  cables,  and  put  to  sea  after  the  squadroft 
**  belonging  to  the  French  king.*'  It  omits  the  word  **  imme- 
diately ,'*  in  which  the  materiality  of  the  order  consists.  I'hea 
it  is  averred,  **  that  the  defendant  during  the  whole  of  th« 
^  16th  of  April  conducted  himself  as  a  gallant,  obedient,  and 
^^  faithful  captain,  and  did  his  duty  as  such  to  the  best  of  his  ^« 
**  power,  &fc.  ;**  and  he  denies  that  he  **  wilfully  or  willingly 
"  disobeyed  orders  or  signals."     As  to  the  other  parts  of  the  ^ 

charge,  a  direct  negative  is  put  on  the  delay  and  discourage- 
ment :  but  as  to  the  charge  of  falling  a-stem,  the  denial  is, 
*  that  he  did  it  wilfully  or  willingly .''^ 
The  declaration  having  averred  that  the  defendant  in  error 
id  his  duty  according  to  the  best  of  his  skill  and  abilit>',  and 
lie  state  and  condition  of  his  ship,  alleges  that  such  state  and 
ondition  was  known  to  the  plaintiff  in  error,  and  therefore  it 
argued  that,  in  this  case,  those  facts,  which  on  the  sentence 
"  the  court-martial  justify  the  defendant  in  error,  namely,  the 
^rcumstances  proved  of  the  state  and  condition  of  his  ship, 
Vre  within  the  knowledge  of  the  plaintiff  in  error  when  he 
feferred  the  charge;  and  consequently  that  he  accused  the  de- 
Indantin  error,  knowing  him  to  be  innocent.  But  admitting 
:  plaintiff  in  error  to  have  known  all  the  evidence  produced 
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1T86.    before  the  court-martSalf  die  cottseqaence  does  tio^  follow  dut 

^  "y    ^   he  knew  the  defendadt  hi  error  to  be  innotettt.     Such  fects 

JoHNftvoift  existtag  ^w^trt  prima fatit  criminal,  the  defendant  could  onlt 

S^Toti    ^  acquitted  by  a  justification ;  but  judtification  i^  a  condusi- 

m  £rraf.   on  of  law,  resulting  from  facts  in  evidence,  and  therefore  aot 

for  the  prosecutor,  but  the  court,  to  make.     This  is  ckarijr 

the  doctrine  of  ^e  common  law  of  BngiantL    22  Ass.  77. 

Fitts.  N.  B.il4n  .  />•  Bro.  Abr.  Titk^  Cotoncy  pU  89.   Suppose 

if*  preferred  an  indictment  against  B*  for  murder,  and  theju* 

ry  found  it  manslaughter,  it  would  not  be  sufficient  to  maw- 

tMn  an  action  for  a  malicious  prosecution  against  A*  for  B.  to 

aver  in  his  declaration  that  A*  knew  die  iacts  from  which  die 

legal  inference  of  manslaughter  was  drawn. 

To  delay  and  discourage  the  public  service,  and  to  disobey 
orders  and  signals,  are  offences  against  naval  law  ;  but,  like 
offences  against  the  common  or  statute  law,  may  be  justified 
by  circumstances,  and  in  like  manner  that  justification  must 
be  made  by  the  tribunal  constittited  by  the  law  to  enquire  into 
such  offences.  Therefore  though  the  plaintiff  in  error  might 
know  all  that  is  alleged  in  the  declaration  he  did,  still,  these 
facu  requiring  a  justification,  it  was  his  duty  to  bring  the  de« 
fendant  in  error  before  a  court-mariial ;  it  being  their  pro- 
vince to  determine  whether  the  facu  amounted  to  a  Joatinca- 
tion.  The  same  observations  apply  to  the  general  averment 
in  the  declaration,  namely,  that  the  plaintiff  in  error  knew  the 
defendant  to  be  innocent ;  his  innocence  consisting  in  hit  jot- 
tificfttion,  and  that  justification  being  matter  of  law. 
3a  Siror.  The  next  error  assigned  is,  that  damages  haire  beea  asses- 
sed for  the  loss  of  prize  money,  whereat  no  siicbloss  has  hi^ 
pened  by  i^ason  of  the  premises  in  the  dedaratioil  mentioned* 
The  declaration  charges  that,  by  means  of  hi^  arrest,  sus- 
pension, and  imprisonment,  the  defendant  in  error  han  lost 
divers  sums  of  prize  money,  to  which  he  would  otherwise  have 
been  entitled.  This  loss  is  therefore  stated  tct  be  the  coHse- 
s  quence  of  certain  premises  in  the  declaration  specified ;  bat 

as  in  point  of  law  a  different  conclusion  follows,  the  deftad* 
ant  in  error  has  recovered  for  a  damage  which  has  nothto- 
pened.  The  allegation  of  such  loss  from  the  premise*  mam* 
oned  is  an  averment  of  law  on  the  record,  and  which  diere- 
fore  the  judge  at  the  trial  was  to  decide,  and  not  the  jui^ ;  add 
coiisequemly  is  now  open  for  the  examinatioti  of  uie  cdutt. 
In  point  of  fact  this  was  sustained  as  a  question  of  hiw  boA 
.  at  the  trinl  and  on  the  motion  in  arrest  of  judgment,  on 
iKHKh  which  occasions  it  Was  dedded  against  thd  plaitlliff  vx, 
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leiT^r-     BAlt.sMph  4e«rsii0n  is  again9tlaw.     The  title  to  any     1766. 
pri^e  niQney  ^m  o^ly  Mccrue  under  his  majesty's  proclam^>    ^-->r^V 
tipn,  wlucjh  beMg  r<;fcrred .  to  in  the  prize  act  (^i),  must  beJo»»»TON« 
cQBsid^red.as  pjjurt  of  the  act,  and  is  therefore  before  the  court.    ^^!l'l^^ 
The  fM-oclaoiation  e^pres^jy  directs  |hat  all  prises  shall  be  for  in  Error. 

•the  benefit  Qi\  officers, .  tisfc.  in  our  pay ^  and  of  seamen,  mari- 

rfiers,  sind  soldiers^  on  board  our  ships,  at  the  time  ofcatturr. 
The  rigbtto  prize  mopey  under  the  proclamation  consists  in 
being  in  the  p«y  of  the  crown^  as  an  officer  or  private  man^ 
on  board  the  ship  making  the  capture,  at  the  time  of  the.  cap- 

.  tore.     It  is  not  alleged  in  the  declaration  that  the  defendant  in 

.ertpr,  by  ..melons  of  any  part  of  the  conduct  of  the  piaintiA^ 
ceased  to  be  in  f  the  pay  of  the  crown  ;  nor  is  the  l^ss  of  pay 

iStMed  as  part  of  the  specinl  damage  :  but  on  the  conirfiiy,  by 
the  21st section  of  the  22(7.  2.  c.  33.  it  is  expressly  en.icted 
in  the  case  of  such  ships  as  should  be  lost,  in  which  case  a  court* 
martial.must  be  held  to  enquire  into  such  loss,  that  if  it  shall 
appear  by  the  sentence  of  the  court-martial  that  the  officers  or 

:aeamen  did  their  utmost  to  preserve  or  recover  the  ship,  they 
shall  be  paid  to  the  time  of  their  discharge.    Suspension  doe% 

•not  in. any  case  occasion  the  loss  of  pay  ;  di^mia^^iQn  alone  can 
produce  such  an  effect ;  and  all  that  the  declaration  alleges  is 
suspension,,  arrest,  and  imprisonment. 

,The  next  point,  is,  whether  the.  defendant  in  error  was  ph 
bomrd  his  ship  at  the  time  when  the  captures  were  made.  But 
thete  is  no  averment  that  he  was  not ;  nor  is  it  alleged  that  he 
was  removed  from  his  ship :  the.  allegation  is,  thathe^was  re^ 
moved  Jrcm.hi^  ratik  and^post  of  Captain*  The  proclamation 
on  which  the  daim  to  prize  m^^mey  depends,  requires  a  r^^turn 

.to  be  made, to  the  commissioners  ot  the  navy  of  all  persons 

,4K;tMaUy  on  board  at  the  time  of  the  capture,  and  their  quality. 
There  ought  therefore  to  have  been  an  averment  that  the 
ddEejKiUmt  was  not  on  board  ;  and  the  return  should  haye  been 
given  in  evidence  under  the  act.  It  is  clear  that  the  substance 
of^what  is  alleged  in  the  declaration  is,  that  prizes  were  made 

^by  the.  Isia  while  the  defendant  in  error  was  on  board,  to  a 
stjiare  of  which  be  would  have  been  entitled,  but  for  his  arrest, 

ntuspension,  and  imprisonment.    No  case  positively ife^^rm/a^^' 

.  this  ta  be  Utw  i  and  reason,  policy,  .and   natural  justice,  are 

die  other  way.     It  is  a  principle  of  natural  justice  that  no 

man  shall  suffer  for  that  of  which  he  is  innocent :  and  no 

inconvenience  can   follow  from   the  acquittal  of  an  officer 
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1786.    placing  him  in  that  situation  in  which  he  would  have  been,  it 

^^^"Y*^    he  had  not  been  suspended  and  tried.     On  enquiry  at  the  Ad- 

JoHNSTo.vEitiiralty  no  case  has  been  found  ;  but  the  following  note  has 

agairut     \^^^f^  furnished  as  an  extract  from  a  manuscript  book,  respect- 

in^Error.    ^^Z  ^^^  proceedings  of  Admiralty  and  ecclesiastical  comrts,  in 

the  hand-writing  of  Sir  £•  Simpson^  ibrmerly  king's  advocate 

and  judge  of  the  Admiralty.     **  Offence — undoubted  rule  in 

^*  Admiralty  and  ecclesiastical  courts,  that  persons  suspended 

^^  for  an  offence  bupposed,  of  which  he  is  afterwards  acquitted 

^^  in  proper  court,  is  entitled  to  all  the  intermediate  profits." 

**  Thus  in  case  of  capture  of  prize  at  sea,  the  officer  in  arrest 

^^  being  actually  on  board,  and  afterwards  duly  acquitted  or  re- 

"  stored  tt>  his  station,  shall  share  the  prize  money.**  **  So  in 

<^  civil  causes  in  Admiralty — If  a  master  turn  his  mate  without 

^^  just  cause  before  the  mast,  and  he  sue  for  wages  as  mate  for 

**  the  whole  time,  he  may  recover,  though  he  did  not  do  the 

^^  duty."     ^^  So  if  a  clergyman  be  suspended  ab  officio  et  bene* 

^^  jicio^  and  upon  an  appeal  declared  innocent,  he  will  recover 

**  the  profits  of  the  living."  **  Profits — Person  suspended  from 

^^  an  office  entitled  to  intermediate  profits,  if  innocent." 

The  defendant  in  error  has  therefore  recovered  damage  on 
2^n  allegation  of  law  which  is  not  true. 
4tli  Error.  I'he  next  error  assigned  is,  that  damages  have  been  asset- 
sed  for  a  delay  in  bringing  the  defendant  in  error  to  a  cdurt« 
martial,  whereas,  by  the  law  of  the  land,  an  action  will  not  lie 
for  any  such  delay  as  is  charged  in  the  declaration. 

This  error  applies  only  to  the  dd  and  4th  counts^  which  are 
for  a  non-feasance,  as  the  1st  and  2d  are  for  a  mis-feasance. 

I'he  declaration  charges  that  the  plaintiff  in  error  wrong- 
fully and  injuriously,  and  contrary  to  his  ducy  as  commander 
in  chief,  negfected  and  refused  to  hold  a  court-martial  as  soon 
as  he  reasonably  and  conveniently  might.  All  the  arguments 
of  analogy,  impolicy,  inconvenience,  implication  of  law,  dan- 
ger to  the  discipline  of  the  navy,  and  negative  usage,  ap{^ 
equally  to  these  counts,  as  to  the  first  and  second.  What  is 
a  reasonable  and  convenient  time  to  hold  a  court-martial  at  sea 
or  in  port  is  an  inquiry  to  which  a  jury  are  as  incompetent, as 
to  examine  what  constitutes  a  reasonable  and  probable  cause 
for  a  prosecution  against  naval  law,  and  for  the  same  reasons. 
There  is  no  instance  of  such  an  action  having  hitherto  been 
brought. 

But  there  is  this  further  and  most  material  objection.  The 
first  and  second  counts  are  founded  on  the  innocence  of  the 
defendant  in  error,  established  by  the  sentence  of  a  competent 
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tribunal ;  the  third  and  fourth  on  the  guilt  of  the  plaintiff  in     1766. 
error  without  any  charge  having  been  preferred,  or  trial  had,   ^--y^— ' 
before  any  such  tribunal.     To  support  the  first  and  second  J<^hi*'&tom9« 
counts  it  was  necessary  for  the  plaintiff  to  allege  his  acquittal ;    g"^"^ 
to  uphold  the  third  and  fourth  he  ought,  by  a  parity  of  reason,  in  Error, 
to  aver  the  defendant's  conviction*     The  neglect  to  hold  a 
court-martial  is  a  military  offence,  and  ought  to  have  been 
tried  by  a  court-martial :   but  to  bring  an  action  for  such  ne^ 
gleet  in  the   first  instance  is,  in  effect,  to  make  a  jury  try  the 
original  charge.     The  first  and  second  counts  aver  that  the 
defendant  in  error  was  acquitted  :  but  there  is  no  allegation  in 
the  third  and  fourth  that  the  plaintiff  in  error  was  convicted  of 
the  neglect  charged.     The  same  reasons  would  recur  to  pre- 
vent this  action,  even  if  the  plaintiff  in  error  had  been  tried 
for  the  supposed  neglect  by  a  court-martial,  and  acquitted 
thereof,  as  have  been  urged  against  the  first  and  second  counts, 
founded  upon  the  acquittal  of  the  defendant  in  error. 

But,  supposing  these  reasons  to  be  over-ruled,  this  addi- 
tional objection  will  remain,  which  is  also  peculiar  to  the  3d 
and  4th  counts. 

The  declaration  charges,  first,  that  it  v^as  the  duty  of  the 
plaintiff  \TL  error,  as  commander  in  chief,  to  have  held  a  court* 
martial  as  soon  as  he  reasonably  and  conveniently  could.  2dly, 
That  he  might  have  held  a  court-martial,  there  being,  during 
the  whole  suspension,  a  competent  number  of  officers  belong.- 
ing  to  the  squadron  to  compose  such  court.  Now  this  aver- 
ment is  insufficient  ;  and  the  insufficiency  is  of  the  substance 
of  the  action.  It  is  an  action  against  a  public  officer  for  a 
breach  of  duty,  in  the  execution  of  his  office  ;.and  it  is  of  the 
substance  of  the  action  to  state  in  what  that  breach  consists. 
To  have  stated  that  it  was  his  duty  to  have  held  a  court  mar* 
tial  as  soou  as  he  reasonably  could,  would  not  have  been  suf- 
ficient, without  alleging  that  he  had  the  power;  and  the  breach 
of  duty  consisting  in  not  using  the  power  he  had,  that  power 
must  be  expressly  shewn  to  prove  the  breach  of  duty.  To  see 
whence  the  power  to  hold  courts-martial  must  be  derived,  re- 
course must  be  had  to  the  22  Qeo.  2.  c.  33  ;  the  sixth  section 
of  which  gives  the  lords  of  the  Admiralty  power  to  grant 
commissions  to  any  coipmanding  officer  to  call  and  assemble 
courts -martial,  consisting  of  commanders  and  captains.  By 
this  it  appears  that  the  power  of  assembling  a  court-martial 
is  not  necessarily  incident  to  the  office  of  commander  in  chi^f, 
but  must  be  derived  from  a  commission  to  be  granted  by  the 
commissioner^  of  the  admiralty.    The  averment  is  therefore 
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1786.    bad,  that  it  wof  his  duty  ai  commant&r  in  ohi^     The  plwi 

^ — y — ^  tiffin  error  coold  not,  within  this  claus^,  have  Ae  powcf  to 

JoHN^roNE  hold  a  court. martial  without  sucih  cdmmtssion  ;.  and  if  ao,  if 

agnitut    ought  to  have  beep  expreasly  averred,  that  he  had  auch  owa- 

iu^Error!    noissio"-     To  enable  him  to  hold  a  court-martialr  two  Map 

were  necessary  ;  1st,  That  he  had  a  commistion,  giTiBghia 

0uch  authority  ;  2dly,  That  ihere  were  a  competent  number 

of  otScers*     The  second  is  alleged;  but  not  the  first ;  ao  tiM 

it  is   not  shewn  that  he  had  the  power,  for  there  might  baa 

competent  numl>er  of  officers,  and  yet  b(^  no  coD|m{s»UMi  cda- 

ferring  authority  to  hold  a  court.     The  nindi  section  of  te 

statute,  which  only  provides  for  the  accidental  anbetiilg  otfaa 

ships  in  foreign  parts,  is  not  applicable  to  the  present 

The  declaration  alleging  that  it  was  his  duty  as  co«ib 
der  of  a  squadron  to  have  assembled  a  court-martiaU  and  iht 
power  to  hold  such  a  court  depending  upon  the  )aw  of  the  land, 
the  court  must  look  to  the  act  of  parliament  to  find  wbethef, 
as  commander,  it  was  his  doty  ;  and  the  law  being  dettiy 
otiierwise,  and  that  which  confers  the  authority,  nsunelyya 
commission,   not  being  alleged,  there  is  no  authority  ahewa. 

Oh  the  second  argoment,  Sc9tt  sugeested  to  the  cbort,  that 
(supposing  the  action  to  lie)  if  some  of  the  eoantsintKfo  ded»> 
rsition  were  not  good  in  point  of  law^  a  court  of  error  coalii 
not  aifard  a  venire  facias  de  ncfoo^  after  2l  general  "vtrikat  fowid, 
even  though  one  of  the  counts  were  good,  which  was  aufikiett 
to  warrant  a  judgment;  hut  that  the  judgment  roust  be  eidier 
affirmed  or  reversed.  He  admitted  that  the  ease  of  Afik  v. 
Grant  (a)  decided  the  reverse  of  that  propositioa  :  but  be  ob* 
served  that  that  determinacion  was  not  warranted  by  the  M 
authorises.  For  in  all  the  former  cj^es  (^),  where  a  court  of 
error  had  awarded  a  venire  fneioB  de  novo^  there  either  had 
been  a  special  or  imperfect  finding  by  the  jury,  and  net  a  ge* 
iieral  and  perfect  verdict. 

Arguments  far  the  Defettdnnt  in  Error. 

IstBrro?,         The  tst  error  assumed  the  stction  to  be  maintainable,  if  tbt 
plaintifT  in  error  malicioksly^  and  without  reasonable  or  prdaUs 

cmrn^ 

(a)  Dftugl.  r03. 

(b^  The  tbilovring  seem  to  be  the  mott  material  aothorities  o«  die  subject,  oil 
of  which  even  denies  that  a  court  of  error  can  in  any  case  award  a  venire  dt  warn, 
3  Ro.  Abr.  721.  tl,  10.  3  Ro.  .Ur,  722.  p/.  16,  18,  19.  fl»o.  Jbr,  tit.  Vehht 
facias,  pi  12,  21  Hen  6.  20.  p!.  38.  39.  Sty.  34  U.  805.  307.  3».  US, 
2  Bu/ttr.  32.  2  U.  Raym.  1521.  2  Strg,  1053.  1055.  1124.  1.  ITi/*.  55L  4 
Brown'*  App.  280.  Comp.  89.  91.  IkmgL  361. ;  waA  Cappinger  v.  JTeatmt,  M- 
5?  G  3.  B.  R.  post.  2  vol.  126.  e. 
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didan'-Mt^  append,  and  bring  the  cI«Jendant  to  trial:     1786^ 
lit  it  allegpa  that  a:  reasonable  and  probable  cause  for  such   v^y-*^> 
rresty  suspension,  and  trial,  appears  on  the  face  of  the  re«JoBNSToii» 

S  This  pcobable  cause  is  argued  to  appear  on  the  record  from.'  in  Vrm! 
ihe  charge,  and  the  manner  in  which  the  defendant  in  error 
pppsars  to  haA'e  baen  acquitted  of  itr  namely,  not  from  the  facts 
i|R  whioh  it  was  &amed  being  negatived  by  the  sentence  of  the 
fourt,  luit  froma  jucUiAcation  of  his  conduct  having  bteu  made 
to  appear  from  circumstances  shewn  to  the  court  in  evidence : 
&om  whence  it  is  argued,,  that  the  existence  of  the  facts  on 
which:  tAie  charge  was  founded,  leaives  probable  cause.  But 
the  answers  to  that  argument  are,  first,  that  no  probable  cause 
for  on^,  of  the  charges  does  appear  upon  the  record  from  tho 
knguage  oi  the  sentence  of  the  court-martiaU  by  which  the 
demdant  in  error  is  acquitted  of  them ;  much  less,  when  cou* 
pled  witM  the  antecedent  part  of  the  record*  Secondly,  that 
in  the  utmost  latitude  of  construction  of  the  language  of  the 
semenctt,  and  the  utmost  extent  of  the  argument  founded  on 
it,  the  probable  cause  could  extend  but  to  one  of  the  charges ; 
tbe  fo«t«  of  ihe  others  being  expressly  negatived.  And  as  the 
actton  woidd  have  been  maintainable  tor  the  other  two,  inde<» 
ptndently  of  the  third,  the  court  will,  after  verdict,  intend 
that  the  jury  gave  %\ktit  damages  for  those  charges  which  wer^ 
aaioaablttw 

As^  to  the  first,  to  support  the  present  Action,  there  must  be 
mali«e  exp ress,  or  implied,  and  a  want  of  probable  cause* 
What  is  nsalice  express  cannot  be  misunderstood*  Malice  im- 
plied caB  only  be  implied  from  circumstances  ;  and  the  total 
want  of  a  probable  cause  is  evidence  of  malice*  If  it  can  be 
shewn  that  a  prosecutor  knew  the  party  prosecuted  to  be  in* 
nocent«  prosecuting  under  that  impression  is  decisive  proof  of 
malice ;  for  it  coald  not  be  from  public  motives.  What  there- 
fore  is  probable  cause  is  the  great  matter  for  consideration. 
The  definition  of  probable  cause  is  such  conduct  in  an  indivi- 
dual accused-as  will  warrant  a  legal  and  reasonable  suspicion 
of  offence  against  tbe  law  in  the  mind  of  the  person  accusing, 
so  as  that  a  court  can  infer  a  prosecution  to  have  been  taken  uf 
on  public  motives*  It  is  a  mixed  question  of  fact  and  law* 
What  circiunstances  existed,  and  what  knowledge  the  prose- 
cutor had  of  them,  is  a  question  of  fact :  but  when  the  facts  are 
known,  and  tbe  mind  of  the  prosecutor  is  laid  open  to  the  jury 
by  evidence,  then  whether  it  were  a  reasonable  or  uureasona^ 
ble  cause  of  proceeding  is  a  question  of  law* 

But 
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1786.  But  it  18  a  clear  maxim,  that  no  man  who  prosecutes  ua»* 
uJy.-J  ther  for  a  crime,  believing  him  to  be  wholly  imiocent  of  it| 
Johnstone  can,  if  the  party  be  acquitted,  lay  hold  of  a  technical  proba' 
againtt  ]^\^  cause  from  future  circumstances.  It  matters  not  whcthcrj 
xu^jvx,  ^^^  party  prosecuted  be  acquitted  of  the  offence  from  the  fects " 
of  the  charge  not  being  proved,  or  from  a  justification,  taking^ 
them  to  exist,  if  the  prosecutor  were  acquainted  with  the  fact, 
and  the  just  effect  of  such  justification  arising  out  of  it  before 
he  proceeded.  As  for  instance,  if  a  commander  in  chie^ 
whose  signal  had  been  disobeyed,  knew  that  the  officer  disobey- 
ing it  did  it  from  such  motives  as  made  the  disobedience  per> 
.  fectly  justifiable  in  the  officer,  and  was  convinced  of  his  rec- 
titude ;  such  commander  could  not  suspend  and  try  him  mere- 
ly because  the  defence  (which  is  known  to  him)  must  come 
from  the  officer  himself  m  the  shape  of  a  justification*  The 
plaintiff  in  error  must  therefore  establish  that  there  is  suffici- 
ent on  the  face  of  the  record  to  shew  positively  diat  he  acted 
upon  a  reasonable  and  legal  ground  of  suspicion  of  guilt,  to 
entitle  him  to  legal  protection  for  having  prosecuted,  notwith- 
standing his  malicious  motive,  which  stands  admitted  by  the 
averment,  stating  that  he  did  it  maliciously.  It  wiH  not  be 
sufficient  that  it  should  stand  indifferent  on  the  sentence,  whe- 
ther there  was  probable  cause  for  one  charge,  or  not ;  for  ^ 
declaration  having  averred  that  the  plaintiff  in  error  brought 
the  defendant  to  trii)!  without  any  reasonable  or  probable  cause, 
and  the  jury  havingTound  it,  the  want  of  that  probable  cause, 
so  distinctly  averred',  must  be  taken  to  exist,  unless  the  record 
contain  matter  repugnant  to  such  averment.  And  the  record 
must  be  construed,  like  all  other  legal  instruments,  ui  res 
magis  valeat  quam  pereat ;  the  sentence  must  be  reconciled 
with  the  averment,  if  they  be  reconcilable  in  language.  In 
order  to  determine  whether  there  be  any  matter  directly  re- 
pugnant to  the  averment,  it  is  necessary  to  examine  the  re* 
cord,  viz.  the  two  first  counts,  to  which  only  the  objec- 
tion applies.  The  declaration  avers  that  although  the  de- 
fendant in  error  during  the  whole  of  the  engagement,  fitt. 
conducted  himself  as  a  gallant  officer,  and  did  his  duty  ts 
the  best  of  his  power,  considering  the  state  of  his  ship,  and  was 
never  guilty  of  any  of  the  charges  particulariy  specified,  yrf 
that  the  pliiintij^  in  error  well  knowing'  the  premises y  (namely, 
the  innocence  and  merit  of  the  defendant  in  error,  which 
was  antecedently  averred  in  the  declaration,)  but,  ma^ciouskf^ 
j  and  without  any  reasonable  or  probable  came^  suspended,  arrest. 
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idj  imprisoned  and  brought  him  to  trial  for  delaying  and  dis-     1 786. 
x>urag^g  the  public  service,  for  disobeying  the  commodore's   ^^---v^m' 
;rerbal  orders  and  public  signals  in  not  causing  the  cables  of  JoBntTONft 
the  Isis  to  be  slipped  immediately,  £sfc.  and  also  for  falling  a.    a^!^ 
stem,  C{fc.  of  which  the  declaration  had  averred  him  to  be  in-  in  Emr. 
Docent,  and  innocent  within  the  knowkdge  of  the  plaintiff  in 
9rror. 

The  first  part  of  the  sentence,  namely,  that  he  did  not  de- 
Lay  smd  discourage  the  public  service,  is  an  express  negative, 
not  only  of  the  first  charge  in  form,  but  of  all  in  substance  ; 
for  if  the  defendant  in  error  did  not  only  delay  or  discourage 
the  public  service,  he  could  not  be  guilty  of  any  of  the  charges. 
The  second  part  of  the  sentence,  namely,  that,  from  the  cir- 
cumstances proved  of  the  condition  of  the  Isis^  the  defendant 
in  error  wsls  jwttijiable  in  not  cutting  or  slipping  his  cable  im- 
mediately, means,  that,  the  defenJaiit  in  error  having  acted 
rightly  in  not  immediately  cutting  or  slipping  his  cable,  his 
not  doing  it  was  not  in  Aaval  law  or  discipline  a  disobedience. 
It  makes  oo  difference  whether  the  impossibility  of  obeying. 
be  physical  or  moral.     The  conduct  of  the  defendant  in  error 
cannot  be  considered  as  a  disobedience  of  the  commodore's  or- 
der^,  but  an  obedience  to  the  sfiirit^  and  a  legal  and  justifiable 
dispensation  with  the  strict  form,  of  the  order.     It  was  so 
considered  by  the  fiiaal  adjudication  going  to  all  the  charges  ; 
for  the  court-martial  honourably  ac^ittea  him  of  the  whole  of 
the  charge*     They  copsidered  justifiable  conduct  ns  opposed 
to  disobedience.  But  even  taking  it  to  be  a  disobedience  com' 
pletehf  justified^  not  excused,  and  that  the  plaintiff  in  error  knew 
the  fact  constituting  the  justification,  it  is  sufficient.     And  the 
court  will  not  now  presume  that  the  condition  of  the  ship, 
which  constituted  the  justification^  or  its  effect,  as  a  justificu<* 
tion,  was  unknown  to  the  plaintiff  in  error.     For  the  record 
excludes  the  presumption  of  ignorance.     It  is  not  necessary 
for  the  defendant  in  error  to  shew  from  the  declaration  that 
the  commodore  had  not  probable  cause  ;  but  the  plaintiff  in  er- 
ror must  shew  that,  on  the  record,  he  certainly  had.  For  there 
is  a  positive  averment  that  he  had  not,  and  the  whole  record 
must  be  construed  together  if  reconcileable.     In  the  case  of 
Reynolds  v.  Kennedy^  there  was  no  averment  that  the  defendant 
had  no  probable  cause,  or  that  he  well  knew  the  premises ; 
and  the  judgment  in  that  case  was  very  proper ;  for  though 
the  information  was  false,  yet  the  defendant  might  have  had 
probable  cause.     There,  non  constat,  that  the  charge  was  false 
within  the  defendant's  knowledge  ;  here  it  is  positively  aver- 
red ; 
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ir86.    '^€<i  I  in  that  case. theret was  a  xondcnaatmi ;  inrthe 
^^^^^   a  direct. acquittal*     Aad : the* present -roGBrd  o^ 
JbflMTOHE.avcrmentS'for.the'wam  ofiwhkifa  the  judgtutjiat  siras jirrealcd 
^^J^J^'^   in  that.  case. 

l»  Efror!        '^^^^^  second  anawer jtot  ikeaif^ttment  Ifor  the  plaiatsfilin  cr- 

iror  is,  tbattkevprobabk:ioasiae  (aupfosingitheiiirs&aAawer  to 

be  uDfouaded)  extends  at  the  utmost  to  the  second  charge^aad 

-leaves  th<^  first  and  third  dcCencebas :  *  ^  facta  ^£  thciii.beiog 

negatived*     And  ai\er  verdiet  the  court  lamsti  intettd  tlMt  the 

damages  were,  given  tor  iheiai.  otily.     The  court  orextbeqttar 

had  no  difficulty  in  that  part  df  the  case  (a).    IViierevcr  ifae 

injury  is  charged  to  have  been  contmittedatonekaadthtf^saMc 

-time^  andthe  matters,  in  which  such  injury  is  chaagcd  to 

consist,  appear,  some  to  be  actionable,  and  othera.  «0t^  itbe 

court  will  presume  after  verdict  that  the  damages  .weveti^iien 

(for  the  actionable  part*     That  the  law  is  so  is  the  o«ae  of 

'  words  spoken  is  clear  from  Oyb^me^t  oase,  lO  Co.  IdOu  Bn^A- 

tofCacsM^  Moor  142.  Brook  v.  Gkrk.  Cro.  £/r2*id98.   Tkax- 

hie  V*  Smithy  Cro.  Eliz.  788.  Penson  v.   Go^dhai^^  Cro^Csr. 

528*     The  same  rule  likewise  holds  in  treapaaa*     In  Sm^iUer 

V*  Kerfoot  and  fVife(b)  where  trespass  was  brougkt  aigaiast 

bairon  and  feme  for  breaking  and  entering  the  tikutttift'abeuae, 

taking  his  goods,  and  converting,  them  to  thetr.own  nae^.a 

. motion  was  made  in  arrest  of  judgment,,  that  chefeme  eooU 

not  convtsrt  to  her  own  use  :  but  the  court  presumed,  thatithe 

damages  were  giv«n  for  breaking  the  hooae,  andlakiag^e 

gfiods.     So  in  acuons  of  aasumpstt*  2i/^d/.  .£cr^*.'79*  -Sola 

covenant,  where  several  breaches  are  assigned^. some  bcso^ift- 

senbible,  and  general  damages  are  given,  they.  are.preanmed<ao 

have  been  given  for  those  M'htch  are  good.  1  R^LMr.sMtf* 

It  cannot  be  contended  thut^  supposing  probaUe. cause  apptar- 

■  ed  for  any  of  the  charges,  it  would  ck&troy  tlieau:itian,«a,io 

the  others,  for  the  others*  might  he  ooasideredt  as'sur^lusage* 

It  is  true,  that  if  the  substance  of  a  crime. be4aid  ^Mriausw  wayv, 

inorder-ao  meet  accurately  the  circumstances  aatticy^majnap. 

pear  in  proof,  and  the  defendant  be  «acquictedt  but  tkeceavas 

probable  cause  for.  the  accusation,  as  laid  in  one  coaot,  ao 

action  1  would  lie  for  the  chaiiges  in  the  odier*    JBu&if  aqaer- 

'  8011^  having  a  probable  cause  to  accuse  another  ofone^ffeaee, 

.  -charge  him  at  the  same  time  with  another,  totally  iodepeddmit 

'  of  the  first,  and  of  which  he  knea*^  that  Knher  person  to  he 

•  perfectly  innocent,  and  the  per80n.accused4>e«aoqutttediofAll, 

•the 

{a)  Anu,  508b  (^)  2  Strm.  lOM. 
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the  probable  cau»e  To)*  one  charge  does  not  repel  the  action     tf^6» 
for  ^e  malicious  accusation  of  the  other.     Suppose  the  plain-    i^-y— -^  ' 
tiff  in  error  had  probable  cause  for  accusing  the  defendant  of  J^hnsvonc 
disobeying  his  order,  in  not  instantly  cutting  his  cable,  which    J^^*^ 
the  sentence  does  not  negative  as  false  within  his  kilowledge;    iuBnor. 
but  as  justified,  yet  that  does  not  giv^  him  any  prdbabte  cause 
for  accusing  him  of  falling  a-stern  after  be  did  cut  his  c^hle, 
•and  not  keeping  up  in  the  Tine  of  battle,  or  fqr  charging  him 
with  being  out  of  his  station  at  suB<*set ;  the  truth  of  which 
charges  the  sentence  negatives ;  and  t)ie  fj^lsehood  of  which  the 
declaration  avers,  together  with  the  pls|intiiPs  perfea  know- 
kdge  of  their  falsehood.     In  the  case  of  the  I(ing  v.  PrBsaeH^ 
which  was  an  indictment  for  perjury,  on  the  prosecution  of 
ffi^^on^  the  perjur)*  was  charged  to  have  been  comipitted  in  an 
answer  in  Chancery  to  the  prosecutor's  amended  bill.     The 
substance  of  a  verbal  agreement  for  a  lease  pf  some  premises 
at  PatUDngt^n  was  set  forth  in  the  amended  bill :  the  defend- 
ant denied  such  agreement,  ai)d  stated  it  another  way.*    l*he 
tndictmeat'contained  thirty-three  assignments  of  perjury,  one 
of  which  was  for  denying  the  agreemem  for  the  lease.     Asa 
defence  against  that  i^ssignment,  ^he  prosecutor's  original  btU 
was  produced,  and  his  instructions  for  drawing  it  in  his  own 
hand,  by  which  he  had  stated  it  to  be  ex£h:tly  as  Promtr  did 
in  his  answer.     The  defendant,  after  being  acquitted  of  a^ 
the  charges,  brought  an  action  against  Prosper  for  a  malicious 
prosecution ;  who,  on  the  trial  of  that  action,  called  many 
witnesses  to  prove  that  be  had  probable  cause  for  many  of  the 
charges  ;  but  the  plaintiff  relied  on  this  single  charge,  whicli 
•Ae  <&iK!nd«nt  himself  knew  to  be  false.     Lord  Mansfield^  be^ 
fore  >  hom  the  capse  was  tried,  told  the  jurv,  that  the  instruc** 
tionts  in  the  hand-writing  of  the  defendant  for  the  original  biU 
left  him  defenceless  against  that  charge  of  perjury,  whatever 
prol)able  cause  he  hfid  for  others  ;  a^d  the  jury  found  a  ver* 
diet  for  the  plaintiff  with   100/.  damages.     The   malicious 
charge  in  the  present  case  was  one  act,  though  it  contain^fl 
indefftendent  members.     But  if  any  member  o{  such  charge 
•apfkears  not  to  be  actionable  on  the  record,  and  t}ve  others  do, 
•ihe  court  ought  to  presume,  as  in  actions  for  words,  that  the 
judge  at  Nisi  Prius  did  not  admit  any  evidence  relative  to  that, 
and  that  no  damages  were  given  for  sucjb  charge. 

2d  Error.     It  cannot  be  denied  as  a  general  proposition  2d  Errpr. 
sbat  whenever  any  subject  of  England  suffers  any  damages  ' 
from  any  illegal  or  injurious  act  of  another,  short  of  felony^ 

Vol.  I.  Z  z  z  the 
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^  1786.  the  law  gives  him  a  remedy  by  civil  action,  and  witlioat  any 
^^— y— ^  previous  conviction  of  the  act.  And  in  this  case  it  is  not 
^OHMSTOHB  contended  that  the  injurious  act  complained  of  is  a  felonv.  It 
'  ^^''^  appears  by  Lord  Chief  Justice  Holt^s  argument,  in  Sav?lk  v, 
in  grrar^  Roberts^  that,  if  a  man  be  falsely  and  maliciously  indicted  of 
any  crime  that  may  prejudice  his  fame,  or  property,  or  mty 
subject  him  to  peril  of  life  or  liberty,  he  may  bnne  his  actioo, 
for  he  is  falsely  scandalized  by  the  malice  of  the  prosecutor. 
If,  therefore,  this  action  is  not  maintainable  in  principle  or 
substance,  supposing  it  properly  brought  in  point  of  form,  it 
is  an  exception  to  a  general  rule  of  law.  The  general  rule  of 
law  supporting  the  action,  the  exception  must  be  established 
by  the  plaintiff  in  error ;  and  that  exception  must  go  the  length 
of  saying,  that  an  officer  in  the  navy  forfeits  or  voluntarily 
surrenders  all  the  civil  rights  belonging  to  other  subjects, 
when  the  injur)'  proceeds  from  a  superior  officer,  under  coknir 
of  discipline  ;  even  although  the  act  done  be  admitted  to  have 
been  done  in  opposition  to  discipline,  in  violation  of  naval  duty, 
maliciously,  and  without  cause.  This  can  only  be  established 
by  a  current  of  direct  authorities,  or  the  silence  of  precedents, 
which  shew  that  the  analogies  and  the  policy  of  the  law  war. 
rant  the  conclusion,       ^   ^ 

As  to  the  first,  no  case,  or  even  dictum,  can  be  shewn,  to 
prove  that  an  action  for  a  malicious  prosecution  cannot  be 
maintained  against  an  officer  for  the  abuse  of  the  authority  de- 
legated to  him  by  the  King^s  commission. 

As  to  the  latter,  it  has  been  contended  that  the  action  can* 
not  be  supported  on  account  of  the  dangerous  consequences  to 
the  public,  and  by  analogy  to  other  cases.  It  is  true,  that 
the  public  is  deeph  interested  in  protecting  all  righteous  pro- 
secutors of  civil  offences  from  the  consequences  of  mistaken 
judgments.  But  such  protection  is  sufficiently  afforded  to  ail 
subjects  by  the  arduous  proof  thrown  on  plaintiffs  seeking  this 
sort  of  redress  ;  and  not  by  holding  out  a  previous  indemnity 
to  malignitAs  cruelty,  and  injustice.  The  supposed  analogies 
are  the  superior  Judges  of  the  realm  ;  grand  jurors  finding 
Indictments ;  petty  jurors  trying  them  ;  and  the  Attorney  Ge- 
neral prosecuting  ex  officio  for  the  Crown.  But  the  exeas|K 
lion  contended  for  extt- nds  beyond  the  analogies  ;  it  does  HOt 
confine  itself  to  superior*  officers,  but  runs  through  all  Ac 
classes  of  n^val  subordination* 

But 
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But  the  principle  contended  for  only  protects  the  judges  of     1786* 
the  King's  courts  of  record  (c).     The  principle  is  obvious    ^^-^ 
with  respect  to  them  z  there  is  no  court  equal  to  the  trial  of  J'HNBioiii 
the  superior  judges  of  the  realm  for  facts  done  in  judicature.    5"^^'^ 
But  the  plaintiff  in  error  cannot  be  considered  in  the  situation    jq  £rror«' 
of  a  judge.     If  the  question  had  h^en«  whether  an  action  for  a 
malicious  judgment  would  lie  against  a  member  of  a  court- 
mslrtialf  acting  within  his  jurisdiction,  there  might  h^ve  been 
some  analogy  ;  but  the  plaintiff  in  error  is  to  be  considered 
rather  in  the  light  of  a  prosecutor  than  a  judge« 

As  to  grand  and  petit  jurors  in  criminal  cases^  their  ex* 
emption  arises  from  a  jealousy  of  prerogative  a  it  would  have 
been  dangerous  in  the  extreme  to  have  allowed  an  attaint  for 
the  King  1  and  it  would  have  been  impossible  to  have  ffiveH 
an  attaint  for  the  subject^  and  none  for  the  King.  But  m  ci« 
vil  cases  an  attaint  lies. 

No  case  can  be  cited  to  shew  that  the  attorney -general 
would  not  be  civilly  answerable  for  a  corrupt  abuse  of  discre- 
tion }  the  argument  is  proving  ignotum  per  ignotiUs  i  and  otL 
principle  and  strong  analogy  he  is  answerable.  The  protec- 
tion given  to  persons  acting  for  the  public  is  in  no  cases  ex-< 
tended  farther  than  to  officers  concerned  in  the  revenue,  uhd 
are  frequently  obliged  to  acton  slender  suspiciotis, and  would 
otherwise  be  open  to  endless  prosecutions.  In  the  cade  of" 
Boot  v.  Cooper  and  another  (b\  which  was  an  action  of  tres- 
pass against  an  officer  of  excise  for  entering  under  a  warrant 
of  two  commissioners  founded  on  the  10  Geo,  1*  c.  10.  into 
the  plaintiff's  house  to  search  for  concealed  goods,  the  Court 
held  that  the  defendants  were  not  trespassers^tven  though  they 
found  nothing  in  the  plaintiff's  house,  the  act  itself  being  le** 
gal ;  but  that  the  only  rcmedv  was  by  an  action  on  the  case  foi" 
obuining  or  executing  the  warrant  from  bad  motives^ 

By  analogy  to  those  actions  which  have  been  brought  against    • 
governors  of  provinces^  islands,  and  garrisons,  military  offi- 
cers, and  even  officers  of  the  navyi  it  is  clear  that  this  action 
is^  maintainable4 

The  admission  that  actions  of  trespass  vi  et  armis  may  be 
maintained  for  acts  of  officers  in  the  navy  or  army,  not  even 
acting  from  malice,  but  mistaking  the  extent  and  limits  of 
their  authorit)^  cuts  up  the  great  question  oi  polic>  by  the 
roots.     It  was  so  considered  by  the  Barons  of  the  £  jtchequef 

when 

(a)  MiUtr  T.  Stwrti  9  Bltck.  It^.  1141,  {b)  M.  35  «.  I.  S.  M. 
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t7B%*  Vehen  jittlgitient  was  giren  beloHr.  ,  The  Action  of  treefMUt 
V>i^y^— ^  supposes  the  act  compiained  of  to  be  illegal,  and  if  the  dcfen- 
joB.vbTONfe  daut  justifies,  the  whole  hurthen  of  proof  is  thrown  oo  Yarn  i 
Scr'ro*  ^^  ^^  itixint  make  V5ut  hih  justification.  In  this  kind  of  aetioo 
m^Mor.  ^^^  plaintiff  is  bound  to  state  his  whole  case  on  the  record; 
and  unless  he  proves '  evrrf  paH  of  it^  he  cannot  recorer* 
But  at  aH  eTeAts  the  form  of  the  actioivdoe^  not  alter  the  tta» 
ture  of  the  thing,  fo^  whith  an' action  is  maintainable.  The 
hction  OQ  the  ciise  is  brought  for  one  of  two  reasons<»  either 
that  the  injury  is  consequential,  or,  if  direct,  that  the  act^ 
though  legal,  was  from  a  bad  motive.  In  the  present  case 
the  bad  motive  i^  the  gist  of  the  action*  Every  principle 
which  the  court  laid  down  in  the  case  of  F^rigas  v.  MoHyti 
{a)  is  applicable  to  the  present.  And  the  language  made  use 
of  by  Ld.  Mansfield  in  the  case  ot  Wail  v,  la*'Nafnmra  (♦)  is 
particularly  strong.  That  was  an  action  brought  by  the 
plaintiff,  as  Captain  in  the  African  cbrps,  against  the  defend- 
ant, as  Lieutenainc  Governor  of  Senegamhia^  for  impriaooing 
him  for  nine  months  at  Gambia  in  Africa.  The  defendant 
pleaded  the  general  issue,  intending  to  justify  th^  impiiion. 
•ment  under  the  mutiny  act  for  disobedience  of  orders.  At 
the  trial  it  appeared  that  the  imprisonment,  which  at  first  was 
legal,  namelVf  for  leaving  his  po'st  without  leave  from  kU  stt» 
)ferior  officer,  though  in  a  bad  state  of  ^health,  was  aggravated 
with  inaiiy  circanistances  of  cru^t}'.  Ld.  Munsfieid^  in  mm^ 
niing  up  to  the  jury^  #aid,  '<  In  trjring  the  legality  ^  «g» 
**  done  by  itiilitary  officers  in  the  exd-cise  of  their^utjr,  pal^ 
«'  tfcolarty  be\x>nd  the  seas,  whei^  cases  BEi«y  occur  wkfaoot 
^^  the  possibility  of  application  for  proper  advice,  gt^eat  iMi* 
^^  tilde  ought  to  allowed,  and  they  ought  not  to  suffnr  Airm 
^«  slip  of  form,  if  their  intention  appears  by  the  cvtdcttcetD 
*'*•  have  been  upright  $  it  is  the  same  as  whenr  compbums  ia% 
>«  brought  agarnst  inferior  civil  magistrates,  such  as  jos&cs 
*'^  of  the  peace^  for  acts  done  by  them  in  the  exercise  of  ihrir 
«^  civil  dufty.  There  the  principal  enquiry  to  be  tnade^^a 
'  *^  court  of  justice,  is,  how  the  heart  stood?  And  if  thm^ 
«^  )>ear8  to  be  nothing  wrong  there,  great  latitude  wilLbdal- 
^^  lowed  for  misapprehension  or  mistake.  But  on  die  ^odher 
*'*'  hand,  if  the  heart  is  Vrong,  if  cruelty,  mialice^aDd  < 
*^  sion,  appear  to  have  occasioned  or  aggravated  she  ai 
*^  sonment  or  other  injur}'  compUined  oi^  they  shall  not  4 

*•  them- 

(«)  Cd^.iei,  (A)  Sittin^sst  W7ftt>  sfttr  MM.tm. 
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V  themselves  with  the  thin  veil  of  legal  forms,  nor  escape,    t7(i6« 

"  under  the  cover  of  a  justification  the  most  technically  re-    v*-y-*i^ 

**  gular,  from  that  punishment  which  it  is  your  province  and  J^HHSTo^i 

"  your  duty  to  inflict  on  so  scandalous  an  abuse  of  public    §f^*^, 

^^  trust,     it  is  admitted  that,  the  plaintiff  was  to  blame  in    i^  g^,^. 

*'  leaving  his  post.     But  there  was  no  enemy-— no  mutiny**- 

^^  no  danger^^His  health  was  declining,  and  he  trusted  to  the 

*^  benevolence  of  the  defendant  to  consider  the  circumstances 

*^  under  which  he  acted.     But  supposing  it  to  have  been  the 

^^  defendant's  duty  to  call  him  to  a  military  account  for  his 

**  misconduct,  what  apology  is  there  for  denying;  him  the  use 

^^  of  the  common  air  in  a  sultry  climate,  and  shutting  him  up 

*^  in  a  gjloomy  prison,  where  there  was  no  possibility  of  briug* 

^  ing  him  to  a  trial  for  several  months,  there  not  being  a  suf- 

*^  ficient  number  of  officers  to  form  a  court-martial  i  These 

**  circumstances,  independent  of  the  direct  evidence  of  ma- 

*^  lice,  as  sworn  to  by  one  of  the  witnesses,  are  sufficient  for 

<*  you  to  presume  a  bad  malignant  motive  in  the  defendant, 

**'  which  would  destroy  his  justi6cation,  had  it  even  been 

^'  within  the  powers  delegated  to  the  defendant  by  his  com- 

**  mission  («)." 

So  that  where  an  officer  makes  a  slip  in  form,  grc^t  latitude 
ought  to  be  allowed ;  but  for  a  corrupt  abuse  of  authority  none 
can  be  made.  Yet  according  to  the  argument  for  the  plaintiff 
in  error,  no  latitude  is  afforded  to  the  first,  and  absolute  im- 
punity to  the  last. 

Swinton  v.  MoUoy  {b\  i^as  an  actiop  of  false  imprisonment 
brought  by  the  plaintiff  as  purser  of  the  Trident  man  of  war 
U^BSt  the  defendant,  who  was  his  captain.  The  defendant 
pleaded  a  justification  for  a  supposed  breach  of  duty.  But  it 
appearing  in  evidence  that  the  defendant  had  imprisoned  him 
for  three  days  without  enquiring  into  the  matter,  aud  had 
then  released  him  on  hearing  his  defence,  Ld.  Mansfield ^wid^ 
that  such  condtict'On  the  part  of  the  defendant  did  not  appear 
to  have  been  a  proper  discharge  of  his  duty,  and  therefore 
that  his  justification  had  failed  him  under  the  discipline  of  the 
navy.  But  suppose  that  Capt.  Molloyy  instead  of  releasing  the 
plaintiff  on  hearing  his  defence,  had  kept  him  confined  till  he 
came  to  England  and  had  then  made  a  charge  against  him  in 
order  to  justify  himself,  the  same  policy  which  suffered  an  ac- 
tion of  false  imprisonment  in  that  case  for  the  incautious, 

though 

(«)  U  tkit  CMC  thete  wms  s  verdict  for  the  pUmtifF,  damages  1000/. 
(^)  Sittings  after  3f.  17i3,  at  Westnu  cot.  Ld.  Marujicltf, 
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1786.  tlu>ugh  upright,  conduct  of  the  defendant,  wo^ld  haVe  sup^ 
V— -v"-^  ported  an  action  on  the  case  founded  on  cool  deliberate  malice 
JoKMSTONK  and  injustice,  not  covered  by  a  pretence  of  discipline, 
ag^offur  Yhe  analogy  between  the  present  case  and  that  of  Suther* 
in  Error.  ^^  ^'  Murray  (a)  is  very  strong  to  shew  that  a  person  re- 
presenting the  f^ing  in  all  functions,  civil  and  military,  where 
the  act  complained  of  is  expressly  legal,  shall  answer  for  an 
abuse  of  his  authority.  There  the  declaration  stated  that  the 
defendant  was  governor  of  Minorca^  and  vice-admiral  of  the 
island,  that  the  plaintiff*  was  judge  of  the  Vice- Admiralty 
Court,  with  all  fees,  emoluments,  i^c.  and  that  the  defend- 
ant, to  injure  and  oppress  him,  maliciously^  and  withoia  ami 
reasonable  or  prflbable  cause.,  suspended  htm  from  his  office^  pet 
quod  he  lost  his  profits,  £sfc»  On  the  evidence  it  appeared 
that  General  Murray  had  legal  authority  to  suspend  till  the 
king^s  pleasure  was  known;  that  he  had  so  suspeuded  him, and 
directed  the  Secretary  of  State  to  take  the  king's  pleasure  on 
it«  The  General  professed  himself  ready  to  restore  him  if  h^ 
made  a  particular  apology  $  the  king  approved  of  the  suspen* 
sion,  unless  the  terms  were  complied  with.  There  the  plain- 
tiff recovered  5CKX)/.  and  it  never  occurred  to  any  lawyer  that 
there  was  any  pretence  to  move  in  arrest  of  judgment.  The 
gist  of  the  action  was  admitting  the  legality  of  the  suspension 
thus  confirmed,  but  complaining  of  the  defendant's  exercise 
of  his  original  authority,  and  his  malicious  and  false  repre- 
sentations, by  which  the  suspension  had  been  confirmed. 

The  argument  on  the  incompetency  oi  juries,  to  try  ques- 
tions of  this  nature,  is  not  entitled  to  much  weight,  when  it 
is  considered  that  almost  all  the  injuries  which  one  individual 
may  receive  from  another,  and  which  are  the  foundation  of 
numberless  actions,  involve  in  them  questions  peculiar  to  die 
trades  and  conditions  of  the  parties :  and  if  this  argument 
were  well  founded,  such  actions  could  never  be  tried.  In  an 
action  against  a  surgeon  for  ignorance,  the  question  may 
turn  on  a  nice  point  of  surgery ;  but  the  jury  must  attend 
to  the  witnesses,  and  decide  according  to  their  number,  pro- 
fessional skill,  and  cause  of  knowledge ;  for  cuiUbct  in  sua 
arte  credendum  est.  In  an  action  on  a  warranty  of  a  life  in 
a  policy,  physicians  must  be  examined.  So  for  injuries 
on  streamti  to  one  mill  by  another,  mill-wrights  and  engt« 

neen 

(a)  Sittings  at  West,  after  East.  1783,  cor.  £yre.  Baron.  That  action  wat 
twice  tried,  the  tirst  \6rdict  being  impertect;-  aud  the  damages  were  givcs-oa 
the  second  triaU 
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neerg  oMiBt  be  produced.    Many  questions  even  of  navigation     1786. 
must  occur,  which  must  necessarily  be  decided  by  a  jury ;  as   ^^■v— ^ 
in  a  case  under  the  Hovering  act,  when  unavoidable  necessity  Johnston b 
Is  to  exculpate  ;—  so  in  cases  of  deviation  on  policy  of  insur-    g*^^^^ 
ance ;— or  in  cases  of  sea* worthiness  ;— or  when  one  ship    !„  Error, 
runs  down  another  at  sea  by  bad  steering.     Yet  those  actions 
are  much  more  difficult,  because  they  depend  solely  on  ques- 
tions of  navigation*     But  the  gist  of  the  present  action  is  ma* 
Lige,  and  want  of  probable  cause«  which  cannot  involve  any 
question  of  navigation  and  sea-fighting ;  and  the  present  ver- 
dict was  not  founded  on  any  such  evidence.  ^ 

But  if  jurors  are  not  competent  to  try  such  a  question,  the 
plaintiff  is  without  any  remedy  at  all.  A  court-martial  can 
^ve  no  redress  to  the  injured  party.  As  to  the  case  of  Le 
Caux  V.  Eden^  which  was  cited  for  the  plaintiff  in  error,  there 
th<;  imprisonment  complained  of  was  an  immediate  consequence 
of  seizing  a  vessel  as  prize.  And  the  question  of  prize  or  no 
prize  and  its  immediate  consequences,  are  notoriously  of 
Admiralty  jurisdiction.  But  the  court,  in  that  case,  went 
principally  on  the  Admiralty  having  jurisdiction  to  redress 
the  parties  in  damages. 

As  to  any  objection  that  may  arise  to  an  action  ofnhis  sort 
before  a  defendant  has  been  tried  and  convicted  by  a  court- 
martial  under  the  thirty-third  article  of  war;  that  argument 
holds  in  no  case  short  of  felony.  For  if  it  were  to  prevail  in 
the  present  case,  it  might,  with  the  same  reason,  be  extended 
to  many  others ;  as,  for  instance,  no  action  would  lie  for  ma- 
Uciously  holding  to  bail  without  a  previous  conviction  for 
perjury. 

The  extreme  difficulty  which  sUnds  in  a  plaintiff's  way,  in 
this  kind  of  action,  is  an  answer  to  the  supposed  impolicy  of 
entertaining  it.  The  knowledge  that  no  action  lies  for  any 
injury,  except  from  malice  and  injustice^  while  it  can  never 
check  the  conduct  of  good  men,  may  form  a  check  on  the 
bad*  But  even  if  it  be  impolitic  to  entertain  actions  of  (his 
Aature,  it  is  a  legislative,  not  a  judicial,  duty  to  repel  it. 
i  3d  Error.  The  loss  of  prize  money  for  prizes  taken  while  3d  Enror. 
jCapuin  Lumky  (who  was  appointed  to  succeed  to  the  defen- 
dant in  error)  commanded  the  /i»/«,during  the  suspension  of  the 
lefei^ant  in  error,  is  charged  upon  the  record  as  a  legal  conse- 
[ueno:  of  that  suspension.  This  is  assigned  as  error,  and  it  is 
legedthatthatsuspensiondidnot  carry  that  legal  consequence; 
\t  defendant  in  error  being  entitled  by  a  sfecitzofjtisfostli^ 

minii    ' 
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If  85.  minii  to  ail  chose  righu  which- would  have  belonged  ta  hin  V 
i— y— ^  ke  had  never  been  accused,  suspended,  and  tried.  But  the 
JoHm-Tosf:  deijbndant  in  error  can  have  no  prize-money  but  what  he  b  en- 
^aM</  liti^jj  jQ  ui^er  the  king's  proclamation.  Now  the  proclams- 
hi  £rror.  ^'^^  gi^^s  the  captain,  rvAo  shall  be  actually  on  hoard  on  the 
taking  of  any  prize,  three-eighths.  The  term  ^^  actuaily  on 
•board"  has  repeatedly  received  a  legal  construction.  It  does 
-aot  mean  merely  personally  on  board;  but  on  board  in  the  dc- 
tual  station  and  capacity  in  which  the  prize-money  is  claimed. 
Axkd  therefore  the  proclamation  requires  the  captain  stfid  other 
officers  to  make  out  and  subscribe  priae  lists,  stating  the  qua- 
iity  xrf  the  persons  on  board,  and  to  transmit  them  to  the  com- 
missioners of  the  navy.  The  real  meaning  of  the  proclama- 
.  "tion  in  this  particular  underwent  ^  solemn  discussion  in  the 
case  of  Wsmys  v.  Linzee  and  another  [a\  where  it  was  de. 
termioed,  by  the  court  granting  a  new  trial,  that  a  captain  of 
inarines,  who  happen^  to  be  on  board  a  frigate  when  she  took 
a  prize,  but  did  not  belong  to  her  complement,  should  share 
.ooly  as  tt  passenger.  If  that  deciaion  be  right,  the  defendant 
fis  AOt  emided  to  any  part  of  the  pri^zes  taken  after  bia  auspen- 
sion.  For  Captain  Lumley  w^s  to  all  intents  and  purposes 
Captain  of  the  /m,  and  actually  on  board  as  Captain  when 
ihe  frrize  was  taken,  indeed,  according  to  the  doctrine  of  the 
jus  posilinrndi^  the  defendant  in  error  is  entitled  to  his  pay  as 
well  as  prize*money  during  his  suspension;  in  which  case 
Captain  LumJey  had  no  title  to  receive  it ;  for  both  could  not. 
iiiftt  as  the  plaintiff  in  error  undoubtedly  had  authority  to  ap- 
-poiui  Captain  Lumky  to  the  office  of  Gaputn  with  all  the 
emoluments,  the  consequence  is  unavoidable,  that  Captaia 
Lumletf  was  entitled,  during  the  whole  ttme  he  commanded 
the  hts^  to  all  the  advantages  which  the4aw  gives  to  the  Cap- 
uin  of  a  ship,  and  consequisntiy  to  the  prizes  in  question. 
Neither  does  it  appear  on  the  record  that,  when  the  prizes  ia 
dispute  wer^e  taken,  the  defendant  in  error  was  actuallf  on 
hoard  ;  and  if  he  were  not  on  'board,  he  could  not  shore  evea 
if  captain.  Noyvv  posilimimi  therefore  can  attach  in  «he  pre- 
sent case,  WTthoot  destroying  ^e  effect  of  Captain  iMmiey^ 
commission  both  as  to  prize-mon^y  and  pay,  and  reducing  him 
to  lose  both  in  every  nation.  For  he  had  Ijeft  his  former  ship, 
and  could  not  share  there  because  he  was  not  on  board,,f|ful  his 
place  was  supplied  ;  and  H*  he  did  not  take  prize-money  as 
Captain  of  the  Isis  he  could  notahare  in  any  other  capacity  oa 
board  her,  nor  in  any  capacity -at  9tt  on  boaid  any  other  ship  ia 

the 

(a)  Dou^L  310. 
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tine  aquadroD.     So  that  be  would  suffer  an  actual  punisbmeut     1786. 
and  loss  from  an  appointment  to  a  legal  commission  i  for  the    ^i— v^^^ 
pa>  and  prize-^money  cannot  belong  to  both.  Jof*  mstons 

4ch  Error.  It  cannot  be  contended  that,  because  an  officer  J^^  '^ 
18  not  amenal)le  to  a  court-martial  after  three  years,  no  action  in  £rrm-! 
can  be  maintained  against  a  commanding  officer  Jor  deiaying 
tontrary  to  hh  dnty  to  bring  an  inferior  officer  to  trial  within  *^^  ^"^• 
that  time.  The  gist  of  the  two  last  counts,  as  well  as  of  the 
others,  is  maib^dV^— oppression  and  injustice  in  the  exercise 
of  a  leg  1  discretion.  The  action  is  not  therefore  trespass,  be- 
cause the  law  authorises  the  act ;  but  it  does  not  protect  mif 
lam  fdcm  in  the  exercise  of  legal  authority-  It  would  be  a 
harsh  construction  of  a  statute  of  limitation  in  favour  of  offi- 
cers subject  to  trial,  to  cngralt  upon  it  a  right  in  superior  offi- 
cers to  hold  with  impunity  an  inferior  three  vcars  in  confine** 
ment  disgraced  and  suspended,  when  discipline  and  conve- 
nience justified  a  trial  and  enlargement  immediately.  If  a 
commanding  officer  has  this  time  in  strictness  of  law,  it  may 
be  an  answer  to  an  action  of  trespass,  whirh  calls  the  mere 
legality  of  the  act  in  qaesticui,  but  is  no  answer  to  an  action 
which  impeaches  the  motive.  For  although  a  commander 
•aay  have  a  right  to  detain  an  inferior  officer  accused  in  ens- 
tody  for  three  years,  it  may  be,  under  circumstances,  highly  ^ 
miurious  and  contrary  to  his  duty  to  do  so.  The  jealousy  of 
the  law  in  that  respect,  is  strongly  marked  in  the  habeas  corpus 
let,  and  the  regular  commissions  of  general  gaol  delivery. 

The  third  and  fourth  counts  sufficiently  charge  malam  jidem^ 
And  there  ia  no  precise  form  necessary  in  an  action  on  the 
case,  as  in  a  writ  of  conspiracy.  In  J  ones  v,  Gwyn^  Ch.  J* 
Parker  said,  "  a  formed  action  must  be  strictlv  pursued  :  but 
^  an  action  ovi  the  case  allows  a  latitude,  and  makes  nothing 
*•  necessary  but  what  the  reason  of  the  case  makes  so."  Surdy 
then  if  a  person  maliciously  contriving  to  injure  his  neighbour, 
acts  wilfully,  injuriously,  and  contrary  to  his  duty,  that  is  in 
reason  a  charge  of  malice,  and  the  action  on  the  case  requires 
no  technical  form.  The  jury  having  found  that  an  earlier 
trial  was  reasonable,  convenient,  and  just,  and  that  the  de* 
fendant  contrary  to  his  duty,  wilfully,  and  injuriously^  with- 
held it,  the  court  cannot  reverse  the  jadgment  for  error 
without  saying  that,  because  the  exigency  of  naval  con-» 
junctures  may  render  it  necessary  for  a  commander  in  chief 
to  keep  an  inferior  officer  suspended,  and  in  confinement 
for  trial  for  three  years,  he  is  not  responsible  to  civil  justice 
Vol.  I.  A  a  a  a  for 
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1786.     for  running  to  th^  end  of  that  ti;ne«  when  humanity,  justice, 

^— y^ — ^    duty,  ^d  discipline,  called  for  an  immediate  trial* 

JoH  STONE      But  if  this  argument  be  not  tenable,  and  the  third  and  fourth 

againtt     ^Qyntg  ^^Q  bad-  the  utmost  consequence  is  a  venire  Jacitu  de 
Sutton,  ,,  T  .  ,      ^  i  i   *'    i    •     .«. 

in  Error,    novo*     ror,  where  it  appears  by  one  count,  that  the  plaintiff 

may  maintain  his  action,  but  there  is  one  or  more  counts  bad, 
and  the  verdict  general,  a  court  of  error  may  and  ought  to 
grant  a  venire  facias  de  novo.    An  tie  v.  Grant.    Dovgl.  731. 

The  use  of  tjhe  venire  facias  de  novo  is  to  cure  the  uncer- 
tainty of  damages  given  by  a  general  verdict,  which  asse^es 
them  on  the  whole  declaration,  when  it  appears  that  the  plain- 
tiif  is  not  entitled  to  judgment  on  all  the  counts.  Where  it 
does  not  appear  upon  the  record  that  the  plaintiff  has  establish- 
ed any  cause  of  action,  so  as  to  be  entitled  to  any  judgment, 
then  judgment  is  of  course  arrested.  But  when  it  appears  on 
the  record  that  the  plaintiff  has  stated  in  one  or  more  counts 
a  clear  and  legal  cause  of  action,  and  the  jury  have  found  the 
facts  which  compose  that  cause  of  action  to  be  true,  so  as  to 
entitle  him  to  a  judgment  on  those  counts  which  state  them, 
but  that  the  uncertainty  arises  from  the  damages  not  being  ap- 
propriated by  the  jury  speci6cally  to  such  good  counts,  but  to 
others  also  which  are  not  good  in  law,  then  the  judgment  can* 

,  not  be  arrested  in  toto^  nor  the  plaintiff  driven  to  a  new  actios. 

But  he  must  be  sent  again  to  trial  on  the  same  record  to  uke 
tlie  sense  of  a  jury  on  that  part  of  it  alone  which  is  good. 
The  reason  for  awarding  a  venire  facias  de  novo  appears  strong- 
er in  the  present  instance  than  in  general,  because  the  first 
and  second  counts  of  this  declaration  have  no  connexion  with 
the  third  and  fourth,  but  are  brought  for  the  redress  of  in- 
juries totally  distinct  and  independent. 

^b  Error.  In  answer  to  the  fifth  error,  that  it  is  not  shewn  upon  the 
record  that  the  plaintiff  in  error  had  authority  to  assemble  a 
court-martial,  which  renders  the  charge  of  delaying  it  defec- 
tive.^^In  the  first  place  it  is  not  assigned  specially  as  error; 
but  even  if  it  had  been  it  deserves  no  weight  in  this  stage  of 
the  proceeding.  The  third  count,  after  stating  the  charge,  the 
arrest,  and  suspension  until  a  court-martialcouldbe  had,  aven, 
that  although  it  was  the  duty  of  the  said  George^  as  such  am' 
mander^  to  hold  the  court  as  soon  as  he  reasonably  and  conve- 
niently could  ;  and  although  the  defendant  as  commander  in 
*chicf  might  reasonably  and  conveniently  have  held  the  court 
while  the  squadron  continued  at  Port  Praya,  yet  the  defendant, 
well  knowing  the  premises  (that  is,  well  knowing  that  a  court 

might 
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might  reasonably  and  conveniently  be  assembled^  and  that  it  was     1 786. 
his  duty  to  hold  it)  but  contriving,  and  wrongfully,  injuriously,    V^— y— ^ 
and  maliciously  intending  to  aggrieve,  oppress,  and  injure,  Johnstovk 
the  plaintiflF,  &fr.    he,  the  defendant,  ivilfuUy,  wrongfully^  8u?t'^ 
injuriously^  and  contrary  to  his  duty^  omitted^  neglected^  and    in  Error, 
refused^  to  hold  a  court-martial  at  Fort  Praya^  6ff.  and  there- 
by wilfully,  wrongfully,  injuriously,  and  contrary  to  his  duty, 
kept  the  plaihtiiF  imprisoned  and  suspended  until  his  trial  and 
acquittal  in  England^  by  which,  &fc. 

On  this  record  it  was  argued  for  the  plaintiff  in  error  that 
it  does  not  appear  that  he  had  authority  to  hold  a  court-martial; 
which  want  of  power  must  arise  either  from  his  not  having  a 
commission  to  hold  one,  or  that  there  was  not  a  sufficient  num* 
ber  of  officers.  But  this  objection  is  raised  after  a  verdict. 
And  the  rule  after  verdict,  which  is  perfectly  settled  and  un- 
derstood by  a  variety  of  cases  since  the  statutes  of  JeofaiUy 
is,  that  where  the  plaintiff  wholly  omits  to  set  forth  the  gist 
of  his  action  or  his  title  to  recover,  it  is  an  incurable  defect 
in  substance  ;  but  if  he  set  it  forth  generally,  though  without 
those  circumstances  which  go  to  its  formation  and  constitu- 
tion, such  circumstances  as  are  necessary  to  establish  the  gist 
of  the  action,  which  is  generally  alleged,  are  to  be  presumed 
to  have  been  proved  at  the  trial,  as  otherwise  the  plaintiff  must 
have  been  nonsuited.  Dougl.  658.  Salk.  130.  Cro.  Car.  497. 
2  Jones  \4f5.  1  Mod.  169.  Carth.  130.  1  Sid.  423.  1  Ventr. 
34.  119.  123.  Hardr.  221.  Rep.  Tern.  Hardw.  116.  Stra, 
212,  and  Trial p^r  Pais  285  (a). 

In  the  present  case  it  is  a  strained  presumption,  and  contra* 
ry  to  the  fact,  that  the  plaintiff  in  error  had  no  authority  to 
hold  a  court-martial.  Upon  this  record  the  court  is  bound  to 
take  notice  of  the  situation  of  the  parties.  And  it  is  scarcely 
possible  to  suppose  that  the  lords  of  the  Admiralty  would  ne- 
glect to  insert  in  the  commission  of  a  commander  in  chief  the 
usual  power  to  hold  courts-martial.  For  it  is  so  much  a  mat- 
ter of  course  to  give  a  commander  in  chief  that  power,  that 
in  case  of  his  death,  or  removal,  his  successor  succeeds  to 
that  power  under  the  sixth  section  of  the  22  Geo.  2.  c.  33. 

Besides,  the  general  averment,  that  the  plaintiff  in  error 
wrongfully,  wilfully,  and  contrary  to  his  duty,  omitted  to  hold 
the  court,  made  it  necessary  for  the  defendant  in  error  to  shew 
that  it  was  the  commodore^s  duty  to  hold  it,  which  could  not  be 

done, 

fa)  Ante  145. 
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1 7Bt*    clone,  without  proTing  that  he  had  authority  to  hold  it^  and  that 

<^^imJ    there  was  a  safllicitia  number  of  officers  with  him  to  enaUs 

Johns \     Bhim  to  exercise  his  authority.    It  falls  therefore  within  die 

a^Mnst    pi^inciplc  of  all  the  cases  -itcd.    If  he  had  neither  authority 

in  Error!   tw>r  numbers^  his  act  was  neither  wrongful,  wilfuU  or  contrary 

to  his  duty;  nciiher  could  the  averment  be  true,  that  he  rea- 

aonablv  and  conveniently  could  have  held  it. 

As  the  verdict  therefore  is.  generaU  the  court  cannot  bet 
presume  that  those  facts  were  proved,  without  which  not  a 
single  averment  in  the  third  count  could  have  been  established. 

The  following  are  the  Reasons  on  xuhich  the  Opinion  of  L$rd 
Mansfield,  and  Lord  Loughborough,  in  the  case  of  Joluk* 
atone  V.  Sutton,  was  founded;  reported  to  the  Lord  CkanceU 
lor^  anddrlivered  to  his  Lordships  who  permitted  the  Patties 
to  take  Copies^ 

By  tfie  course  of  proceeding  no  use  could  be  made  of  them  in  the 
Exchequer  Chamber  s  but  the  Chief  yusticea  were  desirous 
that  their  reasons  for  differing  with  the  Court  of  Exchefuer 
should  be  authentically  known^  and  took  this  method  of  doing  iL 

Reasons  for  Qn  the  3d  day  of  February  last  wc  heard  this  cause  argued 
thrfudg^  *^y  counsel  on  both  sides  ;  and  upon  the  4th  insunt  we  heard 
xnent.  it  again  fully  argued  by  the  counsel  for  Captain  Sutton  the  dc* 

fendant  in  error,  and  the  plaintiff  in  the  cause. 

The  record  is  printed,  and  io  every  body's  hands  ;  there  is 
therefore  no  occasion  to  state  it. 

The  general  question  is,  whether,  upon  the  face  of  the  de- 
claration, after  a  verdict,  sufficient  matter  appears  to  shew 
that  the  plaintiif  ought  not  to  recover  ? 

There  is  no  similitude  or  analogy  between  an  action  of  tres» 
pass,  or  false  imprisonment,  and  this  kind  of  action.  An  ac* 
tion  of  trespass  is  for  the  defendant's  having  done  that,  whicb^ki 
upon  the  stating  of  it,  is  manifestly  illegal.  This  kind  of  ac« 
tion  is  for  a  prosecution,  which,  upon  the  stating  of  it,  is 
manifcfitly  legal. 

The  essential  ground  of  this  action  is,  that  a  legal  prosecu-i 
tion  was  carried  on  without  a  probable  cause.  Wc  say  this  ia 
emphatically  the  essential  ground  ;  because  every  other  allegSi 
tion  may  be  implied  from  this :  but  this  must  be  substantive^ 
ly  aud  expressly  proved,  and  canpot  be  implied. 

From 
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From  the  want  of  probable  cause,  inalke  may  be,  and  most     1786. 
inmonly  is,  implied.    The  knowledge  of  the  deJFendant  is    ^*  y    ^ 
ftlso  implied.  Johnstons 

From  the  mo^at  express  malice,  the  want  of  probable  cause   g^f^T 
cannot  be  implied.  infcw* 

A  man,  from  a  malicious  motive,  may  take  up  a  prosecution 
ibr  real  guilt,  or  he  may,  from  circumstances  which  he  really 
believes,  proceed  upon  apparent  guilt ;  and  in  neither  case  is 
be  liable  to  this  kind  of  action  ("aj. 

After  a  verdict  the  presumption  is,  that  such  parts  of  the 
declaration,  without  proof  of  which  the  plaintiff  ought  not  to. 
have  had  a  verdict,  were  proved  to  the  satisfaction  of  the  jury. 
la  this  case,  to  support  the  verdict,  there  was  nothing  neces- 
sary* to  be  proved,  but  that  there  was  bo  probable  cause,  from 
whence  the  jury  might  imply  malice,  and  might  imply  that  the 
defendant  knew  there  was  no  probable  cause. 

The  question  of  probable  cause  is  a  mixed  proposition  of  law 
and  fact.  Whether  the  circumstances  alleged  to  shew  if  pro* 
bable,  or  not  probable,  are  true  and  existed,  is  a  matter  of  fact ; 
but  whether,  supposing  them  true,  they  amount  to  a  probable 
cause  is  a  question  of  law :  and  upon  this  distinction  proceed- 
ed the  case  of  Reynolds  and  Keni^edif^  t  Wiis.  232. 

Thus  much  we  think  fit  to  premise  in  general,  as  a  material 
introduction  to  the  discussion  of  the  question  upon  this  record. 

The  objections  made  by  yohnstone^tht  defendant  in  the 
cause,  come  under  two  general  heads. 

First,  Supposing  this  kind  of  action  to  lie. 

Secondly^  That  it  does  not  lie. 

First,  Supposing  it  to  lie,  the  defendant  has  made  the  follow- 
ing objections : 

To  the  first  count, 
'   Ist  Objection,  That  there  appears  upon  record  a  probable 
cause  in  law. 

2d,  That  the  declaration  alleges,  by  way  of  special  damage, 
as  a  leg^l  consequence  of  the  plaintiff's  suspension,  that  he  lost 
his  share  of  the  prize-money  acquired  by  the  ship  during  his 
suspension  ;  which  the  defendant  says  is  not  true. 

Upon  the  third  count  it  is  objected  that  it  is  not  alleged  that 
the  defendant  had  a  commission  to  hold  courts-martial,  and  as 
commander  .in  chief  he  had  no  such  authority. 


2dly, 


(a)  nde  Warren  v.  MatJ^ew,  6  Mod,  73. 
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1786.        Sdly,  That  not  holding  i  court-martial  sooner,  if  any,  is  a 

^^-^'^^    mere  miliury  offence,  contrary  to  the  duty  of  the  defendam, 

JtfHNSTONE  as  commander ;  and  the  guilt  has  not  been  tried  by  any  military 

Sut'to*'    tribunal,  and  in  this  respect  is  like  the  case  of  Barwis  and  Kep* 

'mltTox!  pch  2  Wils.  314. 

As  to  the  fir^t  objection  under  the  first  head  ; 
The  charges  against  the  plaintiff  before  the  court-martial 
'  were  formally  two ;  but  in  reality  and  effect,  one  ;  to  zuit^  the 
disobedience  of  the  defendant's  verbal  orders,  public  signals, 

The  second  charge  is  a  consequence  of  the  first,  vix.  for  de» 
laying  and  discouraging  the  public  service  on  which  he  was  or- 
dered on  the  16th  of  April  1781  ;  which  delaying  or  discoo. 
raging  arose  from  his  not  doi^g  as  he  was  ordered,  no  other 
instance  being  alleged. 

The  flight,  the  signals,  the  attempt  to  pursue,  the  enemy 
sailing  off,  are  all  admitted  by  the  declaration.  That  the 
orders  were,  in  fact,  not  obeyed,  seems  admitted  too  ;  for  the 
plaintiff  only  avers  ^^  that  he  did  not  wilfully  and  willingly  dis- 
obey ;"  but  the  sentence  of  the  court-martial  shews  clearly  that 
the  orders  were  disobeyed,  and  that  the  plaintiff  justified  him- 
self by  a  physical  impossibility  to  obey.  Nothing  less  could 
be  a  justification. 

A  subordinate  officer  must  not  judge  of  the  danger,  proprie* 
ty,  expediency,  or  consequence  of  the  order  he  receives  :  he 
must  obey  ;  nothing  can  excuse  him  but  a  physical  impossibili- 
ty. A  forlorn  hope  is  devoted— many  gallant  officers  have  been 
devoted.  Fleets  have  been  saved,  and  victories  obtained,  by 
ordering  particular  ships  upon  desperate  services,  with  almost 
a  certainty  of  death  or  capture. 

The  question  then  tried  by  the  conrt-martial  was,  whether 
the  plaintiff  was  justified  in  not  obeying  by  physical  impossibi- 
lity ?  Now  there  cannot  be  a  question  more  complicated.  It 
involves  the  precise  point  of  time  ;  the  state  of  the  wind  ;  the 
sute  of  the  ship  ;  the  position  of  both  fleets.  It-requires  great 
skill  in  navigation.  There  is  no  question  likely  to  create  a 
greaiernrariety  of  opinions. 

It  is  possible,  the  court-martial  at  Porttmouth^  at  a  great 
distance  of  time,  may  have  thought  it  was  impossible  to  obey; 
and  yet  the  whole  squadron,  who  saw  the  action,  might  be  of 
a  different  opinion.  We  use  it  only  as  a  possible  supposition; 
but  we  are  warranted  to  make  it,  by  a  matter  of  fact,  which 
it  seems  came  out  upon  the  trial  of  this  cause* 
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In  the  printed  notes  of  my  Lord  Chief  Baron's  argument     1786. 
upon  granting  a  new  trial,  his  Lordship  says,  ^^  that  all  the    ^-^--^ 
^*^  sea  officers,  those  examined  for  the  plaintiflF,  as  well  as  Johnstons 
**  those  who  were  examined  for  the  defendant,  swore  they     'V'*" 
"  should  have  held  themselves  bound  to  obey  the  orders  giv-    in^EirOT.' 
^^  en,  if  they  had  been  in  the  situation  in  which  the  plaintifF 
"  was." 

Under  all  these  circumstances,  it  being  clear  that  the  or- 
ders were  given,  heard,  and  understood;  that  in  fact  they 
were  not  obeyed  ;  that  by  not  being  obeyed,  the  enemy  were 
enabled  the  better  to  sail  oiT;  that  the  defence  was  an  impos* 
sibiliiy  to  obey — A  most  complicated  point-^Under  all  these 
circumstances,  we  have  no  difficulty  to  give  our  opinion,  that, 
in  law,  the  commodore  had  a  probable  cause  to  bring  the 
plaintiff  to  a  Fair  and  impartial  trial. 

This  probable  cause  goes  to  both  parts  of  the  charge  ;  the 
disobedience,  and  obstructing  the  public  service,  but  if  it 
went  to  the  disobedience  only,  it  would  equally  avail  the  de.  <^ 

fendant  in  this  cause.  For  it  is  not  like  the  case  put  of  a 
plaintiff  recovering,  where  he  lays,  in  the  same  sentence, 
words  actionable,  and  words  not  actionable. 

Here  the  defendant  alleges  a  justification  of  the  arrest,  sus- 
pension, and  trial.  If  his  justification  be  allowed,  there  is 
an  end  of  the  action. 

If  the  defendant  were  right  in  trying  the  plaintiff  for  dis- 
obedience, the  adding  delay  and  obstructing  the  public  ser- 
vice, were  only  two  or  three  superfluous  words,  which  creat- 
ed no  additional  trouble,  vexation,  or  expence  y  and  this  ac- 
tion is  not  adapted  to  so  trifling  a  complaint. 
Second  objection  under  the  first  head. 
The  right  to  the  prize-money  in  this  case  is,  we  under- 
stand, still  in  litigation  between  the  plaintiff  and  others,  who 
are  no  parties  in  this  cause ;  and  therefore,  without  neces- 
sity, we  choose  to  give  no  opinion  upon  it :  and  if  our  opi- 
nion is  right  upon  the  other  points,  this  is  not  necessary. 

The  third  count  is  upon  a  ground  collateral  to  the  prose- 
cution. It  is  for  delaying  to  hold  a  court-martial  for  the  trial 
of  the  plaintiff,  while  the  squadron  under  the  defendant's 
command  continued  abroad,  contrary  to  the  duty  of  his  of- 
fice as  commander  in  chief. 

Objections  have  been  made  to  the  plaintifi^s  recovering  up- 
•n  this  count ; 

1st.  Thai 


Digitized 


by  Google 


548  CASES  IN  MICHAELMAS  TERM, 

If  85.         1st.  That  it  doth  not  afipear  open  the  dcchu'ation,  thai  he 
^-¥"-^    had  authority  to  hold  a  court-martial. 
JoBNBTovB     3dly,  That  the  offence^  at  charged,  is  merely  military,  and 
S^MTON    ^^'^^"^^T  ^^  ^^  discipliiie  of  the  navy  j  and  the  dcfendanths 
in  £frw.    <>^t  Y^^  ^^^  ^'''^  ^^^  ^^  ^Y  *  court-martial. 

3dly^  Alleging  loss  of  prize-money  as  a  special  damage. 
We  have  already  said  why  we  decline  giving  any  opinion  up- 
on this. 

As  to  the  first,  the  averment  is,  that  by  law  it  was  incident 
to  the  duty  of  his  office  to  hold  a  court-martial :  now  the  con- 
tranr  is  manifest  from  the  statute  law  of  the  land.  There  h 
no  Kict  to  be  tried  by  the  jury.  The  allegation  is  a  proposi- 
tion in  law,  and  stands  upon  the  record.  It  is  false,  and 
*  therefore  the  basis  of  the  charge,  that  the  defendant  had  ao- 
thority,  is  wanting ;  and  this  objection  we  think  fataL 

As  to  the  second  objection ;  the  delay  is  charged  to  be  con- 
trary to  the  defendant's  duty  as  commander  in  chief.  There 
is  no  rule  of  the  common  or  statute  law  applicable  to  tbh 
case.  It  is  a  mere  military  offence.  It  is  the  abuse  of  a  mi- 
Utary  discretionary  power  ;  and  the  defendant  has  not  been 
tried  for  it  by  a  court-martial. 

A  court  ot  common  law  in  such  a  case,  cannot  assume  an 
original  jurisdiction.  It  is  like  the  case  of  BarvU  and  Ktp' 
pel.    This  objection  we  think  fatal. 

This  is  our  opinion  upon  the  6rst,  second,  third  and  fourth 
counts,  supposirtg  an  -actiott  for  a  groundless  proaeeutioB 
before  a  court-martial  to  lie  ;  and  upon  this  opinion  no  ques- 
tion will  arise  whether  or  not  there  should  be  a  venire  4le  now* 

But  the  great  and  important  question  now  brought  into 
judgment  for  the  first  time,  is,  whether  such  an  action  can 
lie? 

The  occasion  has  often  arisen  at  different  periods  of  tUDe, 
when  men  of  the  fleets,  put  upon  their  trials  before  a  cotui- 
martial,  have  thought  the  charge  without  a  probaUe  cause, 
and  have  warmly  felt  the  injury  of  such  an  act  of  malice  or 
oppression:  yet,  till  this  experiment,  it  never  entered  into 
any  man's  head,  that  such  an  action  as  this  could  be  brought; 
consequently  there  is  do  usage  precedent,  or  autbori^,  in 
support  of  it. 

This  case  stands  upon  its  own  special  ground. 

The  wisdom  of  ages  hath  formed  a  sea  military  odde, 
which  in  the  last  reign  was  collected  and  digested  into  aa  aa 
of  parliament.  The  great  object  of  this  code  is,  that  the 
duty  of  every  man  in  the  fleet  shall  be  prescribed  and  regu. 
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lated  by  rules  and  Of diiMinces  adapted  to  sea  military  disci-     1 786* 
pline  ;  and  that  every  man  in  the  fleet  for  any  offence  against    ^-*"v  -^ 
his  duty  in  thai  capacity  or  relation,  shall  be  tried  by  a  court- Jo »«^8tonb 
Drtartial.  sf"*^^' 

If  a  mad  be  charged  with  an  offence  against  the  articles,    inE^o*. 
-or  where  the  articles  arc  silent,  against  the  usage  of  the  navy, 
his  guilt  or  innocence  can  only  be  tried  by  a  court-martial. 

A  commander  in  chief  has  a  discretionary  power,  by  this 
military  code,  to  arrest,  suspend,  and  put  any  man  of  the  fleet 
upon  his  trial.  A  court»martial  alone  can  judge  of  the  charge. 
But  this  military  law  hath  foreseen  that  though  it  is  necessa- 
ry ^o  give  superiors  great  discretionary  power,  it  may  be  abu- 
sed to  oppression  ;  and  therefore  has  prcA^ided  against  such 
abuse  by  the  33d  article. 

A  commander  who  arrests,  suspends,  and  puts  a  man  on 
his  trial  without  a  prohabl?^  cause,  is  guilty  within  that  article : 
but  the  same  jurisdiction  which  tries  the  original  charge,  must 
try  the  probable  cause  ;  which  in  effect  is  a  new  trial.  And 
every  reasoh  which  requires  tht:  original  charge  to  be  tried 
by  a  military  jurisdiction,  equally  holds  to  try  the  probable 
cause  by  that  jurisdiction. 

The  salvation  of  this  country  depends  upon  the  discipline 
of  the  fleet ;  without  discipline  they  would  be  a  rabble^  dan- 
gerous only  to  their  friends,  and  harmless  to  the  enemy. 

Commanders,  in  a  day  of  battle,  must  act  upon  delicate 
Suspicions  ;  ilpon  the  evidence  of  their  own  eye  ;  they  must 
give  desperate  commands  j  they  must  require  instantaneous 
obedience.  In  case  of  a  general  misbehaviour,  they  may  be 
forced  to  suspend  several  ofiicers,  and  put  others  in  their 
places. 

A  military  tribunal  is  capable  of  feeling  all  these  circum- 
stances, and  understanding  that  the  first,  second,  and  third 
part  of  a  soldier  is  obedience.  l3ut  what  condition  will  a  com- 
mander be  in,  if,  upon  the  ejtercising  of  his  authority,  he  is 
liable  to  be  tried  by  a  commoni  lalv  judicature  ? 

If  this  action  is  admitted,  every  acquittal  before  a  court- 
martial  will  produce  one. 

Not  knowing  the  law,  or  the  rules  of  evidence,  no  com- 
mander or  stiperior  officer  will  dare  to  act ;  their  inferiors 
will  insult  and  threaten  them. 

The  relaxation  and  decay  of  discipline  in  the  fleet  has  beeiy 
severely  felt  upon  an  unsuccessful  battle,  there  arc  mutual  re- 
criminations, mutual  charges,  and  mutual  trials.     The  whole 
Vol.  I.  B  b  b  b  fleet 
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1786.     fleet  take  sides  with  great  animosity — Party  prejudices  mix 
Sm^-'^^mJ    — .If  every  trial  is  to  be  followed  by  an  action,  it  is  easy  to  see 
JoiiNSTONB  how  endless  the  confusion,  how  infinite  the  mischief  will  be. 
agaimt         fj^^  person  unjustly  accused  is  not  without  his  remedy. 
in  Error    ^^  ^^^  ^^^  properest  among  military  .men.     Reparation  is 
done  to  him  by  an  acquittal.     And  he  who  accused  him  un- 
justly Is  blasted  for  ever^  and  dismissed  the  service. 

These  considerations  mcline  us  to  lean  against  introducing 
-  this  action.  But  there  is  no  authority  of  any  kind  either  way ; 
^  and  there  is  lio  principle  to  be  drawn  from  the  analogy  of 
other  cases,  which  is  applicable  to  trials  by  a  sea  court-martial 
under  the  marine  law,  confirmed,  directed,  and  authorized 
by  Statute.  '  And  therefore  it  must  be  owned  that  the  ques- 
tion is  doubtful :  and  when  a  judgment  shall  depend  upon  a 
decision  of  this  question,  it  is  fit  to  be  settled  by  the  highest 
authority. 

According  to  our  opinion  it  is  not  necessary  to  the  judgment 
in  this  cause.  Because,  supposing  the  action  to  lie,  we  think 
judgment  ought  to  be  given  for  the  defendant  (a). 

The  judgment  was  accordingly  reversed  by  the  Lord 
Chancellor  (6}. 


(a)  The  plaintiff  in  Error. 

(b)  Pott,  784.    This  judgement  of  Reversal  confirmed  in  Jhnu  iVoc.    See  1 
Itro.  P.  C.  (8w> «/.)  76. 
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CASES 

ARGUED  AND  DETERMINED 

IH  THE 

COURT  OF  KING'S  BENCH, 

III 

HILARY   TERM, 

IN  THE  TWENTY-SEVENTH  YEAR  OF  THE 
REIGN  OF  GEORGE  IIL 


In  the  course  of  the  last  Vacation,  and  in  this  Term,  17B7. 
several  Changes  took  place  on  the  Bench  and  at  the  ^"-v— ' 
Bar. 

In  the  vacation.  Sir  jfohn  Skynner^  Knight,  Lord  Chief  Ba« 
ron  of  the  Court  of  Exchequer,  resigned.  - 

On  the  I4th  of  January  1787,  died,  sit  his  house  in  Liri'' 
coMa  Inn  Fieids^  Edward  Willes^  Esquire,  one  of  the  Jus- 
tices of  this  Court. 

On  the  26th  of  January  IT 87^  Sir  ydmea  Eyre^  Knight,  was 
appointed  Lord  Chief  Baron  of  the  Exchequer. 

On  the  9th  of  February  1 787,  Nash  Grone^  one  of  his  Ma- 
"jesty's  Serjeants  at  law,  kissed  hands  on  being  knighted  ; 
on  the  same  day  he  was  appointed  one  of  the  Justices  of 
this  court,,  and  on  the  lOch  took  his  place  on  the  Bench. 

On  the  7th  of  February  1787,  Alexander  Thomson^  Esquire, 
one  of  the  Masters  in  Chancery,  and  Accomptant  Ge- 
neral, kissed  hands  on  being  knighted,  and  on  th*;  9th 
of  February  was  called  to  the  degree  of  Serjeant  at  law, 
and  gave  rings  with  this  motto  "  Reverentia  lemrn^^  : 
And  on  the  same  day  he  was  appointed  one  of  the  Ba- 
rons of  the  Exchequer.  ^ 

On  the  9th  of  February  1787,  Simon  Le  Blanc  and  Soulden 
Lawrence,  both  of  the  Inner  Temple^  Esquires,  were  cal- 
led to  the  degree  of  Serjeants  at  law,  and  gave  rings 
with  this  motto  '*  Reverentia  legumJ^ 
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Wednetiay^ 


jan:l^i\  The  KING  against  The  Sheriff  of  CORNWALL, 

A  rule  c*ll-  rT^  JJIS  was  a  rule  to  shew  cause  why  a  writ  of  attachment, 
iltt  to  mum  ^  which  had  issuf  d  against  the  defendant  for  his  coniempt 
a  writ  issued  in  not  returning  a  writ  oi  attachment  issued  i^^ainst  y^nnef 
in  the  vaca-  Tippet  in  a  cause  of  Daw  and  Smithy  should  not  be  s^t  aside 
tion,  thouKh  f^^,  irregularity.  The  defendant  had  been  served  with  a  rule 
succeeding  to  return  the  writ,  (which  had  issued  against  James  Tippets] 
term,  is  ir-  at  Helstone  HI  Cornwall^  on  the  7th  of  Novcmhtr  last ;  that 
regulate  and  |.^|g  ^j|s  dated  on  the  6th  of  November y  but  in  fact  was  isso- 
roeur  *  ®^  before  the  commencement  of  the  term.  And  the  {frind- 
grounded  pal  question  (for  there  were  two  others  which  were  not  dc- 
uponii,  will  termined),  was,  whether  a  rule,  issued  in  the  vacation,*  though 
^  •?**JJJ^  tested  in  the  succeeding  term,  calling  on  the  sheriff  to  return 
^  motion,    a  writ,  was  properly  issued. 

Lawrence^  in  support  of  the  rulCf 
Cowper  and  Morgan  against  it. 

Per  Curiam  («).  This  is  not  like  a  little  slip  made  by  dw 
party,  which  does  not  affect  the  gener;tl  practice  of  the  court, 
and  which  the  court  would  not  be  disposed  to  attend  to.  Bat 
it  is  a  new  practice  adopted  by  the  ofl^cers,  without  the 
knowledge  of  the  court ;  and  therefore  they  must  put  a  stcj) 
to  it  in  future.  A  rule  thus  obtained  is  false  in  itself,  irre- 
gular, and  improper.  A  rule  to  a  sheriff,  calling  on  him  to 
return  a.writ,  presupposes  some  neglect  in  him,  and  conse- 
quently should  not  issue  till  he  has  actually  bt;en  guilty  of 
some  omission.  But  here  the  officer  of  the  court  has  taken 
upon  himself  to  prejudge  the  sheriff,  and  because  he  su[  po- 
sed that  the  sheriff  wo^ild  be  guilty  of  a  default,  has  issued 
the  rule. 

Rule  absolute. 
(a)  Lord  MatufieU  was  not  aUe  to  attend  the  whoke  of  this  Tefm. 

frhur»dav,  DARBY  against  COSENS,  Clerk. 

NOTLEY  against  The    Same. 

Where  a  'TT^tlE  defendant,  who  was  vicar  of  Long  Burton^  in  tho 
ri^iisis  I       co.uu\  of  Porsety  in  the  year  1784,  libelled  both  these 

r*^t  c!:esra8.  pl«*^"tiff8  jn  ^^^  ecclesiastical  court  of  the  Dean  of  the  cathe- 
Cii  c  iirt,  drsl 

a  \»r»  hhj.t'on 

max  bf  ^Kin  <-d  at  any  time  before fimil  ^emiaice,  A  prv^tbirion  wiH  be  gfawtcd  to  a  court  of 
apjiu!,  ..ttrt  it  ap|)far8  that  rhey  have  uc  jurisdiction  over  the  subject  matter,  even  ate 
thv«  hjve  u  nuted  ihe  suit  to  the  court  below,  and  awirded  costs  agauist  the  a|j^eUaat|  aad 
tiiough  ihe  party  applying  for  a  prohibitioo  appealed  to  that  court. 


Digitized 


by  Google 


[N  THE  TWENTY.SEVENTH  TEAR  OF  GEO.  III.  S5^ 

iral  chii4-ch  of  *SVirttm   for  tithes.     The  plaintiff  pleaded  the      17B7. 
following   modus,  or  prescriptive  or  customary  payments,    L— ^^^ 
which  he  stated  to  have  been  paid  immemorially,  namely,     Da»iv 
2s.  lOd.  for  the  farm  and  lands  called  Whitehome  farm,  and     ngaimt 
6«.  for  a  farm  and  lands,  called  Hutchins^  (being  the  same  es-      <>»*»'»• 
tate  for  the  tithes  of  which  the  plaintiff  was  libelled,)  in  lieu 
of  all  vicarial  tithes,  and  tithable  matters  within  and  upon 
the  said    farms  ;  payable  at  Lady-day  yearly.     On  the  2d  of 
^uly  1785,  there  was  an  interlocutory  decree  in  the  decanal 
consistorial  court  of  Sarum^  that  the  answer  of  the  present 
plaintiff  to  the  third  and  fifth  articles  of  the  libel,  which  were 
for  agistment  tithes,  and  the  tithes  of  the  produce  of  a  gar- 
den and  orchard,  was-not  sufficiently  full,  and  that  the  plain- 
tiff should  make  a  fuller  answer  to  those  articles.     From  this 
he  appealed  to  the  Arches  court  of  Canterbury^  when  Dr. 
Calvert^  ofEcial  principal   of  the  said  court,  on  the  11th  of 
July  1786,  pronounced  the  present  plaintiff's  answer  to  the 
third  and    fifth  articles  of  the  libel  not  to  be  sufficiently  full 
and  explicit  ;  remitted  the   cause  to  the  court  brlow  ;  and 
condemned  the  plaintiff  in  the  costs  of  the  appeal. 

The  plaintiff  Notley  pleaded  a  similar  modus,  in  lieu  of 
the  vicarial  tithes  for  his  lands  :  And,  upon  a  decree  in  the 
Dea;i'«, court  that  his  answer  was  insufficient,  he  likewise  ap- 
pealed to  the  court  of  Arches,  where  his  appeal  was  dismis- 
sed in  the  same  manner  as  that  of  the  plaintiff  {Darby  )^  and 
he  was  also  condemned  to  pay  the  costs  of  the  appeal. 

In  last  Michaelmas  terra  the  plaintiff  Darby  obtained  a  rule 
to  shew  cause  why  a  writ  of  prohibition  should  not  issue  to 
prohibit  the  court  Christian  of  the  Dean  of  the  cathedral 
church  of  Sarum  from  further  holding  plea  of  the  matter  there 
depending  between  the  parties. 

The  plaintiff  ^(?//-ri/  obtained  a  similar  rule  for  a  prohibition 
to  the  court  of  Arches. 

The  court  desiring  that  both  these  rules  should  be  heard 
together  ; 

Piggotznd  Lawrence  now  shewed  cause.  Where  an  infe- 
rior court  has  original  cognizance  of  a  cause,  it  has  been  de- 
cided in  many  cases  that,  if  a  party  applies  for  a  prohibition 
after  sentence^  he  comes  too  late.  Argyk  v.  Hunt^  1  Str. 
187.  In  the  present  case,  the  libel  being  for  tithes,  the 
Dean's  court  had  original  jurisdiction  of    the  suit.     And 

though. 
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Da!'bv 

against 


1787.  though,  after  pleading  the  modus,  the  plaintiff  might  have  ap- 
plied for  a  prohibition,  yet  by  making  no  objection  to  the  ju- 
risdiction of  the;  court  till  after  the  interlocutory'dccrce,  and 
thereby  putting  the  defendant  to  a  great  and  unnecessary  cx- 
pence,  he  has  precluded  himself  from  applying  for  a  prohibi- 
tion now.  In  the  case  of  FuH  against  Hiitchins  (a),  the  true 
distinction  is  taken  by  Lord  Mansfield  between  those  ci^s 
where  the  court  will  or  will  not  grant  a  prohibition  ;  and  it 
was  there  held  that  after  a  party  has  lain  by,  and  suffered  the 
ecclesiastical  court  to  proceed  to  sentence,  a  prohibition  ought 
not  to  l>e  granted,  if  the  court  below  had  original  jurisdictioB 
of  the  cause.  Here  it  does  not  appear  that  the  Dean^s  court 
determined  upon  the  modus :  They  only  decreed  that  the  an* 
swer  was  not  sufficient ;  from  whence  it  is  fairly  to  be  infer- 
red that  the  only  question  before  them  was  respecting  the 
form  of  the  proceeding,  of  which  they  were  the  sole  judges. 
As  the  court  of  Arches  decided  that  the  decree  of  the  Dean's 
court  was  just,  it  being  a  question  properly  brought  before 
them,  this  court  will  give  credit  to  them  for  having  rightly 
determined  that  point,  without  enquiring  in^o  the  reasons  on 
which  that  sentence  was  founded.  And  it  is  to  be  obsenrcd 
that  the  court  of  Arches  likewise  decreed  the  plaintiff's  an- 
swer to  be  insufficient,  which  shews  that  they  also  cqnsider- 
ed  it  as  a  question  of  form. 

As  to  the  prohibition  to  the  court  of  Arches,  this  applica- 
tion is  also  too  late.  That  court  after  confirming  the  sen- 
tence below,  condemned  the  party  in  costs,  and  remitted  the 
cause  to  the  dean's  court:  so  that  the  suit  is  no  4onger  in  that 
court,  except  as  to  the  costs  :  and  a  prohibition  cannot  bow 
be  granted  to  deprive  the  defendant  of  those  costs,  vhfeb 
were  awarded  to  him  by  a  court  having  a  competent  jwj&- 
diction.  Besides  it  is  the  sole  province  of  that  court  tt^ad- 
judge  costs  as^ainst  a  party  unjustly  appealing,  provided*^ 
appeal  be  properly  brought  before  ihem  ;  and  the  plamtMFis 
prerhidcd  from  objecting  to  the  rompc'tency  of  that  comtf  he 
i»avi.)g  himself  appealed  to  it.  Bvit  even  supposing  tliat  the 
court  of  Arches  were  wrong  in  their  judgment,  and  ths^lliey 
ought  not  to  have  awarded  costs  to  the  defendant,  a  co^Utof 
common  law  cannot  revise  their  decision  upon  that  pointy !^ 
cause  the  party  might  have  appealed  to  the  court  oS  lich- 
gates. And  where  a  parly  has  a  remedy  by  appeal,  t^Jg^ 
bibition  Trs.     2  RoL  yffjr.  319.  n.  1. 

Douglaas  in  support  of  the  rules  was  stopped  by  the  ooiift* 

ASBfivitT, 

(«)  CoKp,  422. 
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AsHHURST^  J. — In   my  opinion   this  court  even   in  this     1787. 
stage  of  the  business  must  grant  a  prohibition  tu  both  the    ^'— >r*^ 
courts.  Darpy 

It  is  very  clear  that  an  ecclesiastical  court  cannot  proceed  in  /^^'"'g^ 
any  cause  where  they  have  not  an  original  jurisdiction  of  the 
subject  matter ;  and  if  they  do,  a  prohibition  goes  of  course ;  , 
or  where  any  incidental  matter  intervenes  by  which  they  are 
ousted  of  their  original  jurisdiction,  in  that  case  also  a  prohi« 
bition  must  go.  Now  I  take  that  to  be  the  case  here  ;  for 
though  there  is  no  doubt  but  that  the  ecclesiastical  court  have 
an  original  jurisdiction  over  matters  of  tithes,  yet  the  instant 
the  modus  was  pleaded,  their  jurisdiction  was  at  an  end. 

It  has  been  said  that  this  is  only  an  interlocutory  decree  as 
to  the  insufficiency  of  the  plea  in  point  of  form.  If  the  sen- 
tence had  proceeded  on  the  ground  of  a  mere  matter  of  form, 
I  do  not  say  what  the  court  would  do  :  but  here  it  dots  not 
appear  that  this  is'ti  mere  matter  of  form  ;  for  they  judgcr  the 
answer  to  be  insufficient  generally  as  to  two  of  the  articles. 
And  therefore  we  must  exercise  our  owii  judgment,  and  exa« 
mine  whether  on  the  face  of  the  proceedings  the  plea  appears 
to  be  insufficient.  Now  it  does  not  appear  to  me  to  be  insuf« 
ficient ;  for  the  plea  states  that  the  modns  is  in  lieu  of  the  vi- 
carial tithes  ;  and  that  is  an  answer  to  the  whole  charge  con-  ^ 
taided  in  the  libel.  If  thexourt  below  could  by  an  interlocu* 
tory  decree  adjudge  the  answer  to  be  insufficient  generally 
without  assigning  any  reason  for  their  opinion,  it  would  pre- 
clude this  court  from  granting  a  prohibition  in  any  case.  But 
this  court  will  not  suffer  their  hands  to  be  tied  up  by  such 
means. 

With  regard  to  the  prohibition  to  the  court  of  Arches  j  al- 
though the  plaintiflF  might  have  made  his  application  to  this 
court  sooner,  I  do  not  see  why  we  should  not  even  now  grant 
the  prohibition.  Costs  are  merely  incidental  to  the  original 
matter  ;  and  if  we  put  a  stop  to  the  original  suit,  we  must  do 
so  to  all  the  subsequent  proceedings.  Aud  matter  sufficient 
appearing  for  this  court  to  interfere  and  oust  the  ecclesiasti- 
cid  court  of  their  jurisdiction,  I  am  of  opinion  that  a  prohi. 
bidoD  should  go  to  both  the  courts. 

BuLLKR,  J. — Before  a  party  is  entitled  to  a  prohibition,  it 
is  iiu:umbent  on  him  to  suggest  what  has  been  done  in  the 
court  below.  When  that  suggestion  is  entered  on  record,  if 
it  state  facts  which  are  not  true,  the  other  party  should  move 
to  quash  it:  but  if  they  be  not  impeached,  the  court  must 
take  them  to  be  true.     Now  this  case  stands  thus  ;  To  a  suit 
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t7B7.    instituted  in  the  ecclesiastical  court  die  party  pleaded  a  aio- 
^— Y"-^    ^^^  which  covered  the  whole  farm ;  he  has  pleaded  it  in  teriM 
Darby    that  cau  admit  of  no  doubu     And  the  only  remaining  qucsci- 
^atnn     Q^  must  be  as  to  the  existence  in  fact  of  the  modus  pleaded ; 
and  that  it  was  so  pleaded  below  is  not  contradicted.     Then 
if  we  judge  on  these  proceedings,  they  udU  not  support  the 
arguments  used  by  the  counsel  against  the  rules,  that  both  the 
courts  below  held  this  plea  to  be  bad  in  point  of  form  ;  it  is 
not  sufficient  for  them  to  say  so,  but  they  should  have  sbewa 
in  what  respect  it  was  defective  in  form.     It  is  not  stated  for 
what  reason  the  courts  below  held  the  plea  to  be  insufficient; 
and  as  the  plea  is  stated  on  the  suggestion,  it  is  right  in  po'un 
of  form.     Then  it  appears  to  us  that  a  modus  was   properly 
pleaded  to  the  whole  libel,  which  ousts  the  ecclesiastical  court 
of  their  jurisdiction  ;  and  that   is  the  ground  on  which  tius 
court  will  grant  a  prohibition.     It  is  not  nccess;iry  for  the  par- 
ty  to  apply  in  the  first  instance  for  a  prohibition  ;  if  he  make  an 
application  any  time  More  sentence^  he  is  in  time  :    No  other 
line  can  be  drawn.     The  argument  which  the  counsel  against 
'  the  rule  have  used,  namely,  that  the  only  object  of  this  ap- 

plication is  to  prevent  the  defendant  from  recovering  the  costs 
to  which  he  is  entitled  under  the  sentence  of  the  court  of 
Arches,  is  no  objection  to  our  granting  the  writ ;  that  ai^gu. 
ment  was  much  relied  on  in  the  case  of  IVhitford  against  IViU 
son  (a)  where  the  parties  had  gone  to  a  great  length  in  the  ec- 
clesiastical court,  before  they  applied  to  this  court  for  a  pro- 
hibition ;  but  the  court  there  said^  if  the:  party  came  before 
sentence,  it  was  in  time*  As  to  the  case  cited  from  RolWs 
Abridgment^  in  which  it  is  said  that  no  prohibition  liea,  if 
thtrre  be  a  remedy  by  way  of  appeal ;  it  relates  only  to  those 
cases  where  the  suit  below  was  proper ;  therefore  it  is  not  ap- 
plicable here,  for  this  is  a  case,  where,  though  the  ecclesias- 
tical court  had  originally  jurisdiction,  yet  when  the  modus 
was  pleaded  they  were  ousted  of  their  jurisdiction.  The  pnv 
hibition  is  merely  for  the  purpose  of  trying  the  modus  ;  for 
the  party  applying  must  declare  in  prohibition,  and  if  the  jury 
find  against  the  modus,  I  take  it  a  consultation  goes  of  course. 
And  then  the  ecclesiastical  court  will  perhaps  be  justified  in 
considering  the  costs  in  all  the  stages  of  the  proceeding; 

With  respect  to  the  other  rule  for  a  prohibition  to  the  court  I 
of  Arches :  The  suggestion  states  that  the  proceedings  are  now 
depending  in  that  court ;  for  tV.ough  a  sentence  has  been  given, 
yet  the  costs  have  not  been  paid,  and  they  are  now  proceeding 
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tQ  compel  payment  of  the  c<W«^    Then  they  are  in  fa9t  pro-     1787. 
ceedi^g  in  this  9Uftn    And  therefore  ^  prohibition  lausit  go  to   ^— -y— ^ 

hath  ttie  courta*  Dauby 

Both  rules  absolute,         Hmrut 
And  the  Court  ordered  the  plaintiffs  lo  d^lare  in  prohibition. 

JAQUES^ff«i»f«  WITHY.  jAb. 

CASE  for  money  h^  ^nd  received,  mopey  \^^\  aiul  ad-^*^*^*** 
vanced,  (^c.  Plea,  set  off  340/.  i^pon  a  j^4gf^^ent  r^co-^;;*^;,!;.;'!^ 
vered  in  Trinity  term,  in  the  23d  y^ar,  ^c.  by  the  d^fepdai^t  dUcharged 
against  the  plaintiff  in  this  court>  which  is  still  in  force  ^^4^y  the  con. 
H^satisfied,  »f^."*  *»i« 

The  plaintiff  in  his  replication  admitted  the  judgment,  &?c.  upon"2iyi„ 
but  s^id  that  the  defendant  in  Michaelmas  term  in  the  23d  year,  a  fresh  sc- 
iftc.  in  order  to  obtain  satisfaction  of  the  said  judgment,  charg-c">?ty  'o 
jed  hin)  in  execution  of  the  s^id  judgment  in  the  custody  of  the  j^**2cn?* 
marshal  of  the  Marshaiseoy  &?c-  and  kept  and  detained  him  in  and  that  'sc- 
Sttch  custody^  and  in  es^ecution  of  the  said  judgment,  until  the  ^""^y  >> 
jfith  of  Feh'uary  1783,  when  he  was  by  and  with  the  consentj^^^""^^ 
ftpiuitif't  authority^  ami  liceme  of  the  defendant^  and  by  his  or- Jcoum<rf" 
4et  and  direction^  released  and  enlargedfrom  and  out  of  the  saidz  mere  ic- 
ctM$ody^  and  wholly  discharged  from  the  said  execution  at  the  ^*^^^^'^^y» 
suit  of  the  defendant  of  and  upon  the  said  judgment.  mciinf  * 

Re^nder^  That  the  plaintiff  on  the  28th  of  February  1783,  satisfied, 
«t  his  instance  and  request,  was.  by  and  with  the  consent,  pri«  and  cannot,  , 
Vity,  authority  and  licence  of  the  defendant,  and  by  his  order  **^ '5*  ^^ 
and  direction,  released  and  enlarged  from  and  out  of  the  said  df  ma*dof 
custody,  &^c.  and  diaohargfd  from  the  said  execution  of  the  thepnaour* 
aaid  ^uit  of  the  defendant  of  and  up^  >n  the  said  judgment  so  r^« 
covered,  &^c.  for  and  in  consideration  of  the  plaintiff  !s  then  and 
there  making  and  delivering  to  the  defendant. a  certain  writing 
obligatory,  hearing  date  the  28th  of  February  1783,  in  681A 
with  a  condition  to  satisfy-  the  judgment  either  by  instal- 
ments or  by  an  annuity,  and  also  for  and  in  consideration  of 
a  warrant  of  attorney,  executed  by  th^  plaintiff  on  the  28th 
of  February  1783,  given  to  the  defendant  to  confess  jiidg« 
m^nt  upon  the  said  writing  obligator}*  in  the  court  of  our  l(»rd 
the  king  of  the  Bench.     That  afterwarda  and  within  twen- 
ty days  of  the  execution  of  the  said  writing  obligatory,  and 
warrant  of   attorney,    (to  wit,)  on  the  18th  day  of  March 
JT83,  the  defendant,  according  to  the  form  of  the  statute^ 

Vot..  I^  C  c  c  c  caused 
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1 787.  caused  a  memorial  to  be  inrolied  in  chancery,  of  and  concermng 
^^-^^ — f  an  annuity,  secured  by  a  bond  and  warrant  of  attorney  to  coik 
jA<iyz9  fess  judgment  thereon  in  his  majesty's  court  of  King's  Bench, 
y^^^^  executed  by  the  plaintiff,  in  the  penal  sum  of  681/.  in  consi- 
deration of  the  sum  of  340/.  lOs.  paid  to  the  plaintiff  by  the 
defendant  for  one  annuity  of  50/.  to  be  paid  to  the  defendant  by 
the  plaintiff  during  his  life.  That  the  plaintiff,  after  the  grantr 
ing  of  the  si^id  annuity  to  the  defendant,  made  default  of  pay- 
ment therein.  And  thereupon  the  defendant,  by  virtue  of  the 
said  warrant  of  attorney  in  Hilary  term  in  the  26th  year,  &Cm 
signed  judgment  upon  the  said  writing  obligatory  against  the 
plaintiff  in  the  court  of  Common  Pleas.  And  afterwards  in 
the  said  Hilary  term  sued  and  prosecuted  out  of  the  same 
court  a  writ  ox  Jieri  facias^  directed  to  the  sheriff  of  Middlesex^ 
who  executed  it.  That  afterwards  in  Easter  term  in  the  36th 
year,  &fc.  the  plaintiff  obtained  a  rule  in  the  court  of  Common 
Pleas  to  shew  cause  why  the  judgment  signed  by  the  defend* 
ant  against  the  plaintiff,  and  the  writ  of  execution  issued  there- 
on and  executed,  bfc.  and  all  proceedings  in  that  cause  sub- 
sequent to  the  said  judgment,  should  not  be  set  aside,  and  the 
bond  and  warrant  of  attorney  brought  into  court  and  deliver- 
ed up  to  the  plaintiff  to  be  cancelled,  and  the  goods,  &c*  levi- 
ed under  the  execution,  restored  to  the  plaintiff,  and  why  the 
defendant  should  not  pay  the  costs  of  all  these  proceedings  ; 
which  rule  was  made  absolute  in  the  same  Easter  term.  That 
the  said  court  of  Common  Pleas  so  ordered  the  said  writing 
obligatory  and  warrant  of  attorney  to  be  delivered  up  to  be 
cancelled  by  reason  of  a  mietaie^  informality^  and  irregularity  ^ 
the  said  memorial^  that  is  to  say,  by  reason  of  the  said  war^ 
rant  of  attorney  being  therein  expressed  to  be  a  warrant  of 
attorney  to  confess  judgment  in  his  majesty's  court  of  King's 
Bencli.  instead  of  his  majesty's  court  of  Common  Pleas,  and 
by  reason  of  the  consideration  of  the  said  writing  obligatory 
and  warrant  of  attorney  being  expressed  to  be  for  ^40L  lOi. 
paid  to  the  said  plaintiff,  instead  of  expressing  it  to  be  in  con- 
sideration of  the  said  judgment  for  that  sum. 

To  this  rejoinder  there  was  a  general  demurrer,  and  joinder 
in  demurrer. 

Morgan  was  to  have  argue^  in  support  of  the  demurrer,  but 
the  court  desired  to  hear  the  other  side. 

Woody  controy  admitted  as  a  general  position,  that  where  a 
person  is  once  taken  in  execution  and  discharged,  he  cannot 
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be  sued  again  for  the  same  debt.     But  he  contended  that  diat    1787. 
iras  not  universally  true,  and  that  under  the  particular  circum-   ^^^-^^ 
stances  of  this  case,  the  debt  due  from  the  plaintiff  to  the  de*    Ja^vbs 
fendant  was  not  extinguished.     An  execution  a^inst  the  per<>   j^°^ 
son  of  a  defendant  b  not  in  all  cases  a  satisfaction  of  a  debt ; 
£or  if  he  escape  out  of  custody  when  charged  in  execution,  it 
is  clear  that  an  action  may  be  maintained  on  the  judgment,  be- 
cause it  is  by  the  defendant's  act  only  that  he  obtains  his  dis- 
charge.    The  same  rule  likewise  holds  if  that  discharge  be 
obtained  by  fraud.     Now  in  this  case  the  discharge  granted 
by  the  defendant  was  not  voluntary,  but  it  was  on  a  consider 
ration  which  has  failed  ;  and  therefore  the  discharge  cannot 
operate   as  a  bar,  or  extinguish  the  debt.     This  is  like  the 
case  where  ajudgment  on  a  simple  contract  is  reversed  by  a 
'writ  of  error,  the  simple  contract  still  remains,  and  an  action 
may  be  maintained  on  the  aaffumpHiU     So  if  an  execution  be 
set  aside  for  irregularity,  the  plaintiff  may  sue  out  another. 

AsHHURST,  J.  There  must  be  judgment  for  the  plaintiff  in 
the  present  case.  I  cannot  pretend  to  say  how  far  a  court  of 
equity  would  interfere  in  this  case  ;  and  indeed  the  defendant 
seems  to  have  some  ground  for  claiming  relief.  But,  at  all 
events,  the  discharge  from  the  execution  is  certainly  a  dis* 
charge  at  law.  I  know  of  only  one  case  where  a  debtor  in  ex* 
ecution,  who  obtains  his  liberty,  may  afterwards  be  taken 
again  for  the  same  debt,  and  that  is  where  he  has  escaped  ; 
but  the  reason  of  that  is  because  he  was  not  legally  out  of 
custody.  But  where  a  prisoner  obtains  his  discharge  rvith  the 
consent  of  the  party  who  put  him  in  execution,  he  cannot  be 
retaken.  In  the  present  case,  the  plaintiff  trusted  to  the  other 
security,  and  therefore  he  cannot  resort  to  the  first  security 
again. 

BtTLLBR,  J.  The  counsel  for  the  defendant  has  relied  only 
on  the  equity  of  the  case  ;  and  that  advantage  has  been  taken 
of  a  mere  slip.  It  is  not  material  for  us  to  consider  whether 
a  conscientious  man  would  have  taken  this  advantage :  the 
truth  is,  there  is  a  flat  objection  under  an  act  of  parliament  (a), 
of  which  the  plaintiff  is  entitled  to  take  the  benefit.  l*he  facts 
are,  that  the  plaintiff,  being  in  execution  at  the  suit  of  the  de- 
fendant, was  discharged  by  him  on  giving  a  bond  and  ^ar« 
rant  of  attorney,  with  securityt  tt  the  time  it  was  given,  was 
good.  Therefore  the  plaintiff  was  not  guilty  of  any  fraud. 
But  the  objection  is,  that  the  requbites  of  the  act  not  having 
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be«<i  cbm)plied  with  the  security  is  vbid.  That  h6we^^i^  iOb^ 
from  the  n^g^ect  of  the  defendant  himself,  in  BOt  compljriiig 
with  the  direaiotts  of  the  statute.  If  the  seculrity  were  good 
at  the  time  of  the  dist  hat-ge,  the  defendant  cannot  hairc  rfc- 
course  to  the  judgment  &galn,  because  that  was^  waived  $  and 
the  debt  having  been  once  extinguished,  cakihet  be  revived 
again.  This  is  not  a  new  question.  The  case  of  Figets  znA 
Aldrick  (a),  goes  the  whole  length  of  this  ;  fdf  it  sheW^^  thikt 
if  a  defendant  has  been  onte  discharged  out  of  exeeiltion  upott 
terms  which  are  not  afterwards  complied  with,  the  pUtintiff 
cannot  resort  to  the  judgment  again,  or  charge  the  defendant's 
person  in  execution.  So  here,  if  the  defendant  has  neglected 
to  avail  himself  of  the  advantage  of  the  security,  it  is  his  own 
fault,  and  he  must  take  the  consequences. 


(a)  4  Bmr.  2483. 


Judgment  for  the  plaihtlflF  (*). 
(h)  Bifc&r.  Simr/m<i,p9H.  711. 


ymu  24ih. 
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SENHOUSE  agaimi  CHRISTIAN  and  Others. 

THIS  was  an  action  of  trespass,  which  was  tried  at  the  last 
Assizes  holden  at  Carlisle^  for  thecoimty  o(  Cumberbnulf 
before  Heathy  J. 

The  first,  count  of  the  dedamtioki  stated  that  tb«  defeodants 
broke  and  entend  the  plainuff's  close  called  the  SUpo/JLandt 
otherwise  the  Lane^  in  the  township  of  EUenbortntgh^^  io  the 
county  of  Cumherland^  extending  in  a  direct  line  from  the  scite 
of  a  certain  ancient  bridge  or  steps  at  the  bottom  of  a  certaift 
close,  theretofore  called  the  New  Close^  to  a  certain  part  of  the 
king's  common  highway,  leading  between  FUmby  and  Nrthef' 
haU^  4n  the  said  county,  and  besides  committing  trespasses 
Vith  cattle  and  carriages,  dug  and  made  divers  large  pits, 
holes,  hollows,  and  trenches  therein,  and  put,  fixed,  laid,  and 

E laced,  divers  large  pieces  of  wood  as  well  in  the  said  pita, 
oles,  hollows,  and  trenches,  as  elsewhere,  in,  upoii)  and 
throughout  the  said  close,  for  the  purpose  of  fixing  and  ma^ 
kint^y  and  thereby  and  therewith  fixed  and  made,  in  and  upon 
the  said  close,  two  framed  waggon- ways  for  coals,  the  one 
thereof  in  a  straight  direction^  leading  lengthways  along  die 
said  Close  from  North  to  South,  the  other  thereof  in  a  trdiu* 
verse  direction^  and  extending  towards  the  North-west  end  of 
the  said  close,  from  and  out  of  the  said  close  unto  and  into 
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if^  Ndttfaertiniost  of  two  closes,  called  Grasskft^  adjbinitag    ITVti 
dicreto  towards  the  West ;  and  kept  and  eontinued  the  san^e,    *—r-^ 
&fc.  And  also  pulled  down  and  destroyed  certain  posts  and  S^titvoust 
rails,  erected  in  the  said  close,  near  the  North-west  end  there-  0^*^"*"^^  ^ 
of,  in  that  part  thereof  where  the  transverse  waggon- way  pas^ 
scd  out  of  the  Slip  of  Land  into  the  Northernmost  Grassictt^ 
and  carried  away  the  wood  and  iron  comingtherefrom.  There 
was  another  general  count  for  carrying  away  wood,  iron,  &c* 
To  this  declaration  the  defendants  pleaded,  first,  the  general 
issue.    2dly,  As  to  the  trespasses  in  the  first  count  mentioned, 
(except  such  as  related  to  the  fixing  and  using  the  framed  wag- 
gon-way  in  the  transverse  direction),  that  one  Humphfty  Sen- 
house  being  seised  of  the  said  close  called  the  Slip  of  Land^ 
otherwise  the   Lane^  by  an  indenture  between  him  and  one 
John  Christian^  Esq.  deceased,  the  grandfather  of  the  defend- 
ant Christian^  granted  and  confirmed  unto   the   said  John 
Christian  deceased,  his  heirs  and  assigns,   **  a  free  and conve''' 
nient  ivay^  as  well  an  horseway  as  a  footway^  as  also  for  carts^ 
**  waggons^  wains^  and  other  carriages  whatsoever^  in^  through^ 
•*  ovrr,  and  along  ^  the  (foresaid  Slip  of  Land,  leading  from  the 
•*  steps  or  bridge  at  the  bottom  of  the  said  close  called  the  New 
**  Close,  to  the  common  highway  aforesaid^  leading  between 
**  Flimby  and  Nctherhall,  with  fall  and  free  licen<:e  to  make 
**  ahd  lay  causeways,   or  otherwise  to  repair  and  amend  the 
*^  same,  when  and  as  often  as  there  should  be  occasion  ;   to^ 
**  gether  with  full  and  free  licence  to  and  for  the  said  John 
**  Christian  deceased,  his  heirs  and  assigns,  his  and  their 
**  workttoen,  agents,  and  servants,  from  time  to  time,  to  make 
**  use  of  and  enjoy  the  said  way,  on  foot  or  on  horseback,  and 
**  with  wains,  carts,  and  waggons,  or  any  other  carriages,  and 
**  with  full  and  free  liberty  by  all  or  any  of  the  ways  or  carri- 
**  ages  aforesaid,  to  lead  and  carry  stone,  wood,  timber,  iron, 
**  bricks,  tiles,  gravel,  lime,  coal^  or  other  thing  or  things 
**  whatsoever,  in,  through^  over  and  along  the  said  way ^  when^ 
**  whither^  as  often^  and  in  what  manner  to  him  the  said  gran- 
**  tee,  his  heirs  and  assigns,  it  should  seem  convenient.**    That 
the  grantee,  by  virtue  of  this  deed,  became  seised  of  the  said 
way  in  gross.     That  the  same   upon  his  death  descended  to 
Evan  Christian^  as  his  son  and  heir,  and  upon  the  death  of 
Evany  to  one  John  Christian^  as  the  brother  and  heir  of  Evan  / 
and  from  the  last  mentioned  John  Christian  tipon  his  death, 
to  the  present  defendant  Christian^  as  his  son  and  heir,  who, 
in  his  own  right,  and  the  other  defendants,  as  his  servants,  jus- 
tify under  this  deed  passing  along  the  way  thereby  granted  in 
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t7BT*    the  manner  complained  of  in  the  declaration,  and  jusdiy  aba 

Km^'-mj    making  the  pits,  holes,  hollows,  and  trenches,  mentioned  in 

Senhousk  the  declaration,  in  order  to  repair  and  amend  the  said    way, 

i^aintt  hqJ  ^  being  proper  and  convenient  for  the  purpose  of  laying 
"^^'^'^^  therein  certain  pieces  of  wood  ;  the  putting,  fixing,  laying, 
and  placingof  which  pieces  of  wood  in  the  said  pits,  holes,  hd* 
lows,  and  trenches,  and  elsewhere  in  the  said  close  in  the  said 
way,  they  likewise  justify,  for  the  purpose  of  fixing  and  mak- 
ing in  the  said  close  the  first  of  the  said  framed  waggon-ways 
mentioned  in  the  declaration,  and  thereby  and  therewith  re- 
pairing  and  amending  the  said  way,  the  same  being  alleged 
by  them  to  be  a  reasonable^  proper  and  convenient  xvety  of  re- 
pairing  the  same^  for  the  carrying  of  coaU^  and  other  things, 
mlong  the  same^  pursuant  and  according  to  the  form  and  effect 
of  the  siud  indenture,  and  t)\e  said  grant  of  the  same  way. 
They  likewise  justify  the  puUing  down  and  destroying  the 
posts  and  rails  mentioned  in  the  declaration,  as  obstructing  the 
said  way. 

The  third  plea  was  the  same  as  the  second,  only  that  it  jus- 
tified the  fixing  and  using  the  framed  waggon^way  in  thet  ram- 
verse  direction  out  of  the  slip  of  land  in  question  into  the  Nor* 
thernmost  Grasslett  belonging  to  the  defendant  Christictn^  as 
well  as  the  waggon-way  laid  in  a  straight  direction  along 
the  slip  of  land ;  and  to  which  latter  way  only  the  former  jus- 
tification was  confined. 

To  the  first  of  the  special  pleas,  the  plaintiff,  by  way  of  new 
assignment,  replied  that  the  defendants,  besides  committing 
trespasses  extra  viam^  and  at  other  times,  and  upon  other  occa- 
sions, than  when  they  had  occasion  to  use  the  said  way,  and 
for  other  purposes  than  for  the  use  thereof,  dug,  and  made  tbe 
pits,  holes,  hollows,  and  trenches  complainedof,  at  other  times, 
and  upon  other  occasions,  than  when  the  same  way  granted  ia 
and  by  the  said  indenture  stood  in  need  of  and  required  repa- 
ration and   amendment,  and  for  other  purposes  than  for  tbe 
purpose  of  repairing  and  amending  the  same,  way  ;  and  that 
such  pits,  &fc.  for  the  digging,  &Pc.  whereof  this  action  was 
brought,  were  other  than  such  as  were  proper  and  convenient 
in  that  behalf,  and  that  the  first  mentioned  framed  waggon- 
way  fixed  and  made  in  the  said  close  was   other  than  such 
whereby  or  wherewith  the  said  way  in  and  by  the  said  inden- 
ture granted,  was  or  could  be  repaired  or  amended,  and  that 
the  fixing  and  making  of  such  framed  waggon  way,  for  which 
this  action  was  brought,  was  an  unreasonable,  improper,  and 
inconvenient  way  of  repairing  and  amending  the  same  way, 
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and  not  pursuant  or  according  to  the  tenor  and  effect  of  the 
said  indenture  and  the  said  grant  of  the  same  way. 

There  was  the  like  new  assignment  as  to  the  second  special 
plea,  only  adding  that  part  of  one  of  the  framed  waggon-ways, 
in  that  plea  mentioned,  was  wholly  out  of  the  way  in  and  by 
the  said  indenture  grranted. 

To*  each  of  these  new  assignments  the  defendants  pleaded 
the  general  issue. 

On  the  trial  a  verdict  was  found  for  the  plaintiff,  with  one 
shilling  damages,  subject  to  the  opinion  of  the  court  on  a  case, 
which  stated  in  substant^:  as  follows  : 

That  by  an  indenture  dated  18th  May  1722,  and  made  be- 
tween  H.  Senhortse  of  the  one  part,  and  y.  Christian  of  the  other 

Eart,  he  the  said '/f.  Senhouae  grantt- o  lo  the  said  J.  Christian^ 
is  heirs  and  assigns  for  e\  er,  ^*  a  free  and  convenient  way^ 
fefr.**  in  the  words  of  the  fifbt  plea  of  justification.  The  deed 
contained  a  covenant  by  Chri^tian^  that  ht:  would  repair  the 
hedges  and  fences  1^  him  newly  erected  along  the  sides  of  the 
said  way,  and  the  wall  and  gate  at  the  end  thereof;  a  covenant 
by  Senhouse^  that  he  would  not  subvert  with  ploughs,  &?c.  the 
said  slip  of  ground,  or  do  any  thing,  whereby  the  way  in, 
through,  over  and  along  the  same,  should  be  straightened,  or 
rendered  or  made  founderous  or  less  convenient  to  and  for  the 
said  y.  Christian  ;  and  a  proviso  that  nothing  therein  contain- 
ed should  be  construed  or  taken  to  hinder  Senhouse^  his  heirs 
and  assigns,  from  depasturing  the  said  piece  of  ground,  or 
making  use  of  the  said  way,  in  such  manner,  and  with  such 
carriages,  as  to  him  and  them  should  seem  expedient,  they  the 
said  H,  Senhouse  and  J.  Christian^  their  heirs  and  assigns,  du- 
ring such  time  ashe  and  they  should  souse  the  same,  being  each 
at  one  moiety  or  half  part  of  the  charge  in  repairing  thereof. 
The  case  then  stated  that  Senhouse^  the  grantor,  by  indenture 
dated  Sd  December  1737,  leased  to  one  J,  Collin  all  the  pastu- 
rage, herbage,  and  feeding  of  the  slip  of  land  in  question  for 
twenty^one  years  ;  in  which  deed  was  a  proviso,  that  if  Collin 
should  erect  any  gate  or  gates  across  the  said  piece  or  parcel 
of  ground,  be  should  cause  the  said  gate  to  be  made  seven 
and  an  half  feet  broad.  That  the  whole  of  the  lease  was 
prepared,  written  and  attested,  by  y.  Christian^  the  grantee, 
and  grandfather  of  the  defendant. 

The  case  then  stated  several  deeds  between  these  and  other 
parties,  respecting  the  working  of  certain  collieries  at  Brough- 
ton,  in  the  neighbourhood  of  the  slip  of  land  in  question,  which 
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%tS7^  th^  court  did  not  think  material  to  the  present  questioBi^  '^ht 
\^  ^pmJ  case  further  stated,  that  a  framed  waggon-way  vas  first  OEiade 
Senhc;  jp  over  the  slip  of  land  in  question  by  the  Braughtotf,  Qc^iieiy 
^^'Y*"  Company  in  the  year  irss  under  those  deeds.  That  there 
***^^*^  has  always,  since  the  making  of  such  framed  waggoo-way, 
been  left  on  the  East  side  another  road  of  width  enough  for 
carts  with  coals  to  pass  along  ;  but  such  carts  meeting  cannot  j 
pass  each  other  in  most  parts  of  the  sud  road,  on  the  side  of 
the  framed  waggon- way.  That  the  plaintiff  makes  use  of  the 
framed  wageon-way  in  the  slip  of  land  for  his  own  coali. 
That  the  defendant  Christian  coidd  f^ot  carry  his  own  coak^ 
along  the  slip  of  land  in  question^  so  commodiously  ifr  be  now 
doeHy  without  a  framed  •u^aggon^way.  That  after  the  onakiDg 
of  the  indenture  in  1 755^  which  was  one  of  the  deeds  set  fonk 
in  the  case,  and  before  the  laving  of  any  framed  waggoiuwaj 
in  the  slip  of  land  in  question,  certain  brick  arches  of  the 
height  of  eighteen  feet,  and  of  the  breadth  of  twenty -four  kttj 
were  erected  partly  on  the  land  of  the  defendant  Christian  in 
Unerigg^  partly  on  the  slip  of  land  in  question  at  the  Soutk 
end  thereof,  and  partly  upon  a  piece  of  land  adjoining  there- 
to ;  and  which  piece  of  land  was  purchased  by  the  father  of 
the  defendant  Christian  for  the  nurpose  of  erecting  sudi 
arches  thereupon,  and  in  order  to  lay  a  framed  waggonrvay 
over  the  same.  That  a  part  of  such  arches  stands  ^pon  tbt 
ground  so  purchased  by  the  father  of  the  defendant  Chrhl^asL 
That  such  pqrchase  was  made,  and  such  arches  in  part  erect- 
ed upon  the  said  purchased  ground,  (being  parcel  of  a  custom- 
ary tenement  of  the  manor  oi  EUenborough)  and  the  whole  of 
such  arches  were  erected  with  the  cpnseat  of  fl.  Senhouse^  the 
father  of  the  present  plaintiff,  who  was  the  lord  of  the  said 
manor,  and  also  a  partner  in  the  Broughton  Colliery  Company, 
under  the  said  deed  in  1755.  That  before  the  ^ectioa  o(^ 
said  arches,  a  waggon- way  along  the  slip  of  land  now  ipqurv 
tion  could  not  be  used  with  surh  waggons  as  are  now  «sedt« 
carry  copls  along  the  same,  wiiho\^t  great  incopyenieuce^ 

That  from  the  year  1781  to  the  year  ^784,  all  cpalsgatit 
the  Broughton  pits  by  the  defendant  Christian^  ^ho  bad  tbta 
become  sole  lessee  of  the  Broughton  colliery,  we^edepositedky 
him  in  a  steath  mad^  on  his  land  in  Unerigg  for  th^t  purpose  at 
the  South  end  of  the  slip  of  lan(Hl  in  question,  the  said  deffadaot 
Christian  then  not  having  any  steath  for  that  purpose  kt  the 
North  end  of  the  said  slip  ;  and  such  coals  were  afterwards 
shifted  by  him  into  common  carts,  a^nd  then  carried  thereby bv 
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the  9ide  of  the  vilggos^vr^f  alpog  the  slip  of  land  in  question :     X767. 

IxjLl  that  the  defendant  Chrii^ian^  having  m  the  year  1784 pur-  Vmp^-^*» 
^ased  a  steatfa  adjoininj;  to  the  Nor^h  end  of  the  said  slip  of  Si  h  ust 
land,  base  versi^ce  that  time  carried  his  iSrotff  A/oncoUierycosds  <%"'«" 
in  waggons  along  the  framed  waggon-way  down  to  the  ti-ans-  ^^*^^''^'* 
▼erse  road,  and  along  that  road  into  the  Northernmost  Grass- 
lef*  That  the  defendant  Christian  is  in  possession  of  the  . 
Northernmost  Grasslet,  mentioned  in  the  declaration.  That, 
m  little  before  the  time  of  the  obstruction  after-mentioned,  the 
defendant  Christian  had  taken  down  the  hedge  of  the  close  of 
the  Northernmost  Grasslet,  and  had  opened  a  way  leading  in  a 
transpose  direction  from  the  line  of  the  former  framed  wag« 
gpn-way  along  a  new  framed  waggon-way  made  by  him,  and 
laid  in  the  said  slip  of  land,  and  extending  from  and  out  of  the 
said  slip  of  land  in  the  Northernmost  close,  called  the  GrasS" 
lety  over  the  place  where  the  hedge  had  been  before  standing. 
ThaX  the  obstruction,  in  the  defendant's  pleas  mentioned,  con- 
sisted in  the  erection  of  certain  posts  and  rails  placed  in  the 
slip  of  land  across  the  said  new  transverse  waggon*wa> ,  and 
by  the  side  of  the  former  waggon- way,  close  to  where  the 
hedge  oiF  the  defendant  Christianas  Northernmost  Grasslet  on 
the  West  side  of  the  slip  of  land  had  stood  before  the  new 
trmsverse  road  in  question  was  made^  That  the  space  be. 
frw.een  Itbe  rail  of  the  waggon^way^  which  passes  along  the  slip 
pf  land  in  the  straight  direction,  and  the  line  of  the  hedge  at 
d^  j>art  where  the  supposed  obstruction  wa^  placed,  is  one 
yafd  and  a  quarter,  and  that  in  various  other  parts  the  line  of 
jdiat  framed  wag^n-way  goes  within  a  foot  of  the  hedge.  That 
the  ff^ce  9idjoinmg  to  the  Northernmost  Grasslet  belongs  to, 
4Uad  is  repaired  by,  the  occupier  of  that  close.  That  the  plain- 
jiJBf  haa  transverse  roads  over  the  slip  of  land  in  question  to 
anPAber  close  in  his  own  possession,  and  which  tranisverse  roads 
Ib^e  Jbeen  made  by  the  plaintiff  since  the  year  1758  ;  and  that 
.the  plainuff  leads  coals  along  part  of  die  framed  wag^n-way 
19  (|uea^tion,  and  along  such  transverse  roads  to  and  from  his 
jciosfts.  Tha(  the  way  granted  by  the  deed  of  1 722  terminates 
tp  an  highway  leading  from  JfetherhaU  to  Flimby^  the  soil  of 
whi(;h  highway  belongs  to  the  plaintiff,  and  in  which  highway 
IH>  jTr^uned  waggon-way  has  ever  been  laid,  elcept  one  made 
across  the  same  highway^  and  commencing  from  the  Northern 

f  termination  of  the  framed  road  along  thb  said  slip  of  land  mi^n- 
tioned  in  the  deed  of  1722,  and  which  framed  waggon-way,  so 
commencing  as  last  aforesaid,  leads  down  to  Mary  Port,  here- 
tofore called  the  harbour  of  EUenfoot^  and  was  made  under 
Vol*  I.  D  d  d  d  the 
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1787.     the  above  stated  agreement  of  1755,  by  {i\c  Broughton  CoUie- 

C-lyplj    ry  Company  in  the  year  1758.     That  both  the  framed  wag* 

Sen  HOUSE  goa-way  extending  in  a  straight  direction  along  the  slip  of 

aga/Mt    ig^f^d^  and  the  other  way  lying  by  the  side  thereof,  along  the 

:hhwtian.^^^^  slip  of  land,  may  be  passed  by  caru,  carriages,  and 

horses,  for  ordinnry  purposes* 

The  question  for  the  opinion  of  the  court  is,  whether  the 
plaintiff  is  entitled  to  recover  f 

Law  for  the  plaintiff  observed  that  two  questions  arose  ia 
this  cause :  Utj  Whether  the  deed  of  1722,  under  which  alone 
the  defendants  justified,  explained  as  it  was  by  other  deeds  and 
transactions  between  the  parties,  authorised  them  to  fix  a  fraon^ 
ed  waggon-way  in  the  slip  of  land  in  question,  for  the  purpose 
of  using  and  enjoying  the  right  of  way  in  that  shape.  2//^, 
Even  supposing  that  the  defendants  were  authorised  m  laying 
and  continuing  a  framed  waggon-way  along  the  slip  of  laod  in 
a  straight  direction,  whether  they  were  also  warranted  by  the 
same  grant  to  make  transverse  roads  out  of  the  slip  of  land  into 
other  closes  adjoining,  and  not  terminated  by  either  of  the 
limits  i  He  first  considered  both  these  questions  together  as 
they  stood  under  the  deed  of  1722,  unexplained  by  other  cir- 
cumstances. 

The  right  of  way  granted  by  the  deed  of  1722  docs  not 
tomprehend  a  framed  waggon- way^  (a),  nor  could  be  intended 
to  do  so  at  the  time,  inasmuch  as  it  is  incompatible  wiA  the 
other  species  of  way  granted  and  reserved  by  that  deed. 
There  is  only  one  way  granted  for  the  several  purposes  of 
passing  on  foot,  on  horseback,  and  in  common  carriages.  The 
road  should  therefore  be  used  and  repaired  in  such  a  manner 
as  to  meet  all  these  uses :  but  this  is  inconvenient  for  all  the 
ordinary  purposes  of  travelling ;  and  indeed  there  are  acts  of 
parliament  to  prevent  these  framed  waggon-ways  from  being 
considered  as  n usances,  where  it  has  been  found  convenient 
to  carry  them  across  other  roads.  The  right  here  claimed  i» 
also  inconsistent  with  the  enjoyment  of  the  pastun^  ;  whidi 
is  expressly  saved  and  provided  for  in  the  deed.  The  provi* 
sion  also,  that,  if  any  gates  should  be  erected,  they  should  be 
seven  feet  and  half  in  breadth,  is  a  further  proof  of  the  under- 
standing 

(a)  Mr.  Lam  explained  s  framed  waggon-way  to  be  formedt  by  byiqg  pieees* 
of  wood  along  the  road  at  some  depth  in  the  ground  on  each  Bide,  at  tbedittaiice 
of  the  wheeU  of  the  carriage*  which  were  joined  and  kept  fast  togvtiier  by  bin 
at  equal  distances*  the  interstices  being  fiUed  up  with  sand  and  gravel,  so  as  to 
render  the  surfsce  flat.  They  are  now  used  for  carry iog  the  coals  from  aiostof 
the  collieries  in  the  North  of  EngUnuL 
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stalling  of  tbe  parties,  that  the  right  granted  was  to  be  con-     1787* 
fined  to  such  a  road,  to  which  a  gate  of  that  breadth  would  be    ^-~v"^ 
a  convenient  outlet.     But  since  the  framed  waggon- way  has  8eicHoi<8ft 
been  fadd  by  the  side  of  the  other,  the  two  together  necessari-    "g"'^* 
ly  exceed  that  breadth.     It  is  a  rule  of  law  in  the  construction  ^"''••''■^*- 
(n  deeds  that  the  intention  of  the  ]>arties  should  govern.  Piaw. 
160,  1.  Shef.  Touch.  86,  7.     And  as  to  the  maxim,  that  the 
words  of  a  grant  are  to  be  taken  most  strongly  against  a  gran- 
tor, it  does  not  apply  here ;  for  this  is  an  indenture,  which  is 
the  deed  of  both.     Here  is  a  liberty  granted  to  the  defendant 
to  make  and  lay  causeways ;  that  license  therefore  ought  to 
be  understood  of  such  ways  as  were  in  use  at  the  time  of  the 
grant,  for  such  only  could  the  parties  intend.     But  framed 
waggon-ways  were  not  then  in  use. 

Next,  as  to  the  right  of  the  defendant  to  make  a  transfer 9t^ 
road.  This  is  a  grant  of  a  road  between  certain  limits ;  in 
which  case  the  grantee  can  only  use  it  in  such  a  manner,  as 
to  go  from  one  of  these  limits  to  the  other.  1  Ro.  Ahr.  391. 
A.  1.  Lauffhton  v.  Ward^  Lutw.  111.  1  Ld.  Raym.  75.  In 
the  deed  of  1722  the.  words  '*  when^  whither^  a*  ejien^  **  and 
in  what  manner  the  grantee  pleased,"  are  restrained  by  the 
antecedent  words,  *^  in^  through^  over^  and  along  the  said 
way,"  described  by  its  limits ;  and  the  word  across  is  not  used. 
But  supposing  the  questions  to  be  even  doubtful  on  the  deed 
of  1722  alone,  still  the  subsequent  deeds  and  transactions  of 
the  parties  exclude  any  idea  that  the  defendant's  ancestor  was 
entided  under  that  deed  to  either  of  the  rights  of  way  in  tht 
manner  claimed ;  or  that  they  could  be  within  the  contempla- 
tion of  the  parties.  The  case  states  that  the  lease  of  the  pas- 
turage  of  the  slip  of  land  to  Collin^  which  was  made  fifteen 
years  after  the  grant  in  1722,  was  prepared,  written,  and  at. 
tested,  by  the  defendant's  ancestor.  This  shews  clearly  the 
understanding  of  the  parties  to  have  been,  that  one  road  only 
was  to  be  granted  ;  otherwise  if  the  grantee  could  have  made 
a  framed  waggon-way  along  the  side  of  the  road,  or  transverse 
roads  across  the  slip  of  land,  it  would  have  destroyed  th« 
right  of  pasturage  altogether. 

Chambre^  contra^  was  des:red  by  the  court  to  confine  him- 
self to  the  question  upon  the  right  of  the  transverse  way. 

Thesingle  question  is  on  theconstructionof  thedeedof  1722 
alone.  Under  that  deed  the  defendant  is  entitled  to  a  trans- 
verse way  ;  for  the  right  of  way  granted  by  that  deed  is  co^ 
extensive  ^ith  the  slip  of  land,  llie  words  of  the  grant  are  to 
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ITBf.    be  tak^n  most  strongly  against  the  granting  P^^l^,  a 

Vi^  y*^    an  indenture,  as  in  the  case  of  a  deed  p<^.     Tlie  deed  ca^ 

Sc    f  ousx  pressl)  states  the  uses  for  which  the  road  was  granted^anncmgat 

aga^rut     Qii^^f^^  that  of  carrying  coals.     It  is  manifeat  that  the  grantor 

^***^'^^  meant  to  give  the  whole  extent  of  the  land,  for  there  is  mt 

other  limitation  pf  the  right,  intended  to  be  grantec(«  i6e»« 

tioned  in  the  deed,  than  the  breadth  of  the  sHp  at  llfnd;    Tint 

deed  too  contains  a  covenant  by  the  grantee  tQ  repair  the  fbscts 

by  him  newly  erected  along  the  side  of  the  way  grmU^f  it  is 

not  said  along  the  slip  of  land:  which  shtws  that  tb^  plu'ti^ 

intended  that  the  right  granted  should  ejitend  the   whole 

breadth  of  the  slip  of  land*     So  again^  in  the  same  deed  tlicrt 

u  a  covepant  by  the  grantor,  that  he  would  not  ploogk  up  tke 

$Up  of  land^  whereby  the  way  in,  through  apd  akxig  the  a«me 

should  be  Mtraightened. 

Then,  taking  it  for  granted  tbat  the  defendant  was  entided 
%0  a  right  of  wa>  along  the  slip  of  land  in  the  asanneT  dfaote* 
ed,  there  is  npthmg  to  prevent  him  from  stopping  8kt>rt  bcv 
fore  he  gets  to  the  terminum  adpienu  The  casea  which  hwtit 
been  cited  to  the  contrary  do  not  apply  ;  tb^  are  cases  tf 
ways  appurtenant  to  particular  closes^  Bat  this  is  a  w«>  m 
grots  ;  tor  it  would  be  absurd  to  say,  that  it  is  appurtenant  to 
the  steps  from  whence  it  leads.  He  admitted,  that  a  waf 
which  was  appurtenant  could  only  be  used  in  the  same  maih 
per  in  which  it  wi|s  granted.  But  a  way  in  gross  is  fike  a 
highway,  leadipg  frqm  vill  to  vHl,  in  every  respect,  as  to  tfe 
grantee  of  the  way :  it  is  not  necessary  to  make  use  of  the 
whole  way  ;  he  may  make  an  opening  into  it,  and  use  as  nradi 
or  as  litde  of  it  as  he  pleases.  The  words  of  die  grant  mt 
**  in,  through^  and  along^  £#c/'  but  from  the  terms  of  it,  it  wmf 
be  collected  that  a  greater  libert)-  was  intended  ;  for  it  then 
proceeds  *^  where^  whither^  and  as  ofttn^  as  he  pleased  i^  the 
word  whither  is  particularly  operative,  for  it  shews  thnt  tke 
grantee  might  go  whither  he  pleased  from  any  part  of  the  rood 
And  the  words  ^^  leading  Jrowt  the  steps  to  the  comwiBn  h^k^ 

way^^  ^P^y  ^^^>  ^^  ^^  ^^P  ^^  ^^^^«  "^^  ^^^  ^^  the  use  of  the 
way.     The  antecedent  to  that  description  is  die  sKp  of  land. 

Law^  in  reply,  was  stopped  by  the  court. 

AsHHuasT,  J.  As  to  the  direct  road,  it  Is  most  dear  Aat 
the  gr.  niee  has  a  right  to  the  use  of  it  in  any  manner  that  is 
liecessuf)  for  the  nurpose  of  enjoyiilg  the  pri%*ilege  intended 
to  be  granted.  The  grant  itself  says,  that  ««  he  shall  have  a 
f*  convenient  way  in«  through,  over,  and  along  the  aforesaid 
S^  slip  ol  land,  leading  from  the  steps  to  the  common  highway, 
f^  with  full  9Pd  free  hberfy  to  make  and  lay  causeways,  &c. 
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to  use  and  enjoy  the  sane  with  wams,  carts,  waggons,     t7W» 
^*  or  other  cmmages,  and  u  ith  lull  and  free  liberty  to  carry   i-^v'^^ 
^^  co«Fife,  fcfc."  therefore  under  this  grant  the  grantee  has  a  8»  house 
rijeht  to  a  way  from  one  end  to  the  other  lor  the  purpose  of  ^  ^^'^^^ 
cdrr^'ing  coals.     And  the  question  is,  as  to  this  part  of  the 
case«  whether  under  this  general  grant  for  the  purpose  of  car> 
ryins  coals,  among  other  things,  he  has  a  righi  to  make  any 
sueh  -way  as  is  necessary  for  the  carrying  of  that  commodity. 
Xbere  are  aa  great  collieries  in  the  Northern  part  of  the  king- 
dom^ Where  they  have  not  those  framed  waggon.ways.    And 
-die  cmBC  itself  expressly  states  that  the  defendant  cannot  so 
commodiously  enjoy  this  way  in  any  other  manner.     There* 
fore  under  the  original. ((rant  he  h^s  a  right  to  make  a  fram* 
'Cd  waggon^wav  along  the  slip  of  land  in  question,  which  is 
necessary  for  me  purpose  of  carrying  his  coals ;  it  being  in  the 
^onteaiplation  of  the  parties  at  the  time  of  making  this  grant. 
But  Uie  principal  question  is  whether,  under  this  grant,  the 
gnmtee  had  a  right  to  make  trtmsvcrae  roads  across  the  slip  of 
tend,  in  question  to  other  collieries  purchased  subsequently  to 
t)ie  tiaoe  of  the  grant.     As  to  that,  1  think  the  direct  way 
granted. does  not  much  differ  in  its  nature  from  an  occupation- 
way  :  and  if  a  person  has  a  way  through  a  close,  in  a  particu* 
Isr  direction,  and  he  afterwards  purchases  other  closes  adjoin- 
ing, he  cannot  extend  the  way  to  those  closes.     At  the  time 
of  this  grant,  it  Was  the  intention  of  the  parties  that  the  gran- 
tee ^ould  have  one  way  from  one  end  of  this  close  to  the 
other ;  and  that  way  thegrantee  may  apply  to  what  purposes 
he  pleases,     but  the  parties  meant  that  the  grantee  should 
hsfve  only  one  way,  and  that,  subject  to  that,  the  owner  should 
still  have  a  right  to  enjoy  the  pasturage  of  the  slip  of  land  : 
but  that  right  qiust  be  materially  abridged  by  the  grantee's 
asaking  use  of  more  ways  than  one.     The  argument  in  sup- 
port of  the  defendant's  right,  if  it  has  any  weight,  would  go  to 
enable  the  grantee  to  make  ways  to  any  extent :  if  he  has  this 
right,  he  could  justify  making  ways  all  over  the  slip  of  land, 
in  case  be  had  purchased  other  lands  adjoining.    But  it  does 
not  follow  that,  because  he  purchased  the  adjoining  closes,  he 
can  make  roads  to  them  across  the  land  in  question  ;  for  it  is 
inconsistent  vrith  the  original  grant. 

1  herefore  I  am  of  opmion  that  the  plaintiff  may  maintain 
his  action  for  the  trespass  committed  out  of  the  way  origi- 
nally granted. 

Duller, 
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1787.        BcLLER,  J.     Two  points  arise  in  this  case  for  the  conu- 

Ui^r<0   deration  of  the  court.     Ist^  Whether  on  the  grant  of  ITSStbe 

Sec^bovis  defendant  had  a  right  to  lay  a  framed  waggon-way  ah?^  the 

Christj  A    ^^^P  ^^  ^^°^  between  the  limits  mentioned  in  the  grant.     !tf^ 

^Whether  he  had  a  right  to  make  another  road  ocr^M  the  sKp 

of  land  not  leading  from  one  end  to  the  other. 

As  to  the  Jirgt:  It  is  clear  on  the  face  of  the  grant  tlttthc 
has  a  right  to  lay  a  framed  waggon. way  along  the  slip  athtmi : 
and  he  has  a  right  to  lay  it  by  the  side  of  the  common  roid. 
It  was  granted  to  him,  that  he  should  have  a  free  and  oontc* 
nient  way  for  several  purposes  stated  in  the  deed,  amongit 
others,  tluitof  carrying  coah;  and  it  is  found  by  the  jtuy«  that  he 
cannot  so  conveniently  carry  his  coals,  unless  he  has  a  framed 
waggon*way.  Then,  if  such  a  way  be  necessary  for  the  pw> 
nose  of  carrying  the  defendant's  coals,  he  has  a  right,  accord* 
mg  to  the  terms  of  the  grant,  to  make  it. 

As  to  the  second  point :  I  think  it  is  equally  dear  that  the 
defendant  is  not  justified  in  making  roads  across  the  slip  of 
land.  It  has  been  contended  that  this  is  similar  to  an  high- 
way ;  but  I  do  not  agree  with  the  counsel  in  that  particu^. 
It  IS  true  that  in  ancient  proceedings  an  highway  is  statnd  ai 
a  road  leading  from  one  vill  to  another ;  but  that  is  only  done 
for  the  purpose  of  shewing  that  it  is  an  highway.  And  it  hat 
been  settled  of  late  years  that  it  is  not  necessary  so  to  state  it 
in  an  indictment ;  for  if  it  be  laid  to  be  an  highway,  that  is 
sufficient.  And  this  case  is  not  similar  to  that ;  for  here  the 
limits  are  mentioned  as  part  of  the  grant.  Two  parts  of  the 
grant  have  been  relied  on  by  the  defendant's  counsel  to  s|iew 
that  these  words  did  not  relate  to  the  road,  but  were  only  nacd 
as  a  description  of  the  close.  Firsts  the  word  **  whither*'  can* 
not  be  understood  to  mean  that  the  grantee  should  have  a 
right  to  go  wherever  he  pleased  over  the  close  ;  such  a  con* 
struction  might  be  more  oppressive  to  one  party  than  beoefi* 
cial  to  the  other.  And  as  to  the  description  of  the  limits  be* 
ing  applied  to  the  cioscy  and  not  to  the  road^  that  could  ust 
have  been  intended ;  it  would  have  been  absurd  to  have  saM, 
^^  a  dose  leading  from  one  place  to  the  other ;"  the  wcani 
*^  leading"  must  relate  to  the  road^  and  not  to  the  close. 

It  is  to  be  collected  from  a  subsequent  part  of  the  deed, 
that  it  was  the  intention  of  the  parties,  that  the  grantee  shoaki 
not  have  a  transverse  road*  For  after  the  road  was  made  by 
him,  both  were  to  join  in  repairing  it.  That  the  grantor  shoidd 
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ly  towards  the  repairs,  could  only  proceed  on  the  idea  of  his     17B7* 

mng  the  use  of  the  road.     But  if  the  grantee  had  another   ^^— y"^ 

ose  adjoining  to  the  slip  of  land  half  way  down,  and  had  Simbovse 

uTied  tne  road  to  that  place,  the  grantor  could  not  have  used  ^  "^^'^'^^^ 

lat  road  which  only  led  to  the  defendant's  close.     Then  if   "***''^ 

3  could  not  use  it,  there  is  no  reason  why  he  should  contri- 

ite  to  repair  it«     Therefore  the  parties  had  in  contemplation 

road  extending  from  the  steps  to  the  common  highway, 

bich  was  to  be  open  to  both  parties.    On  a  proviso  to  repair 

intly,  it  would  be  absurd  to  say  that  it  meant  a  road  which 

le  of  the  parties  could  not  possibly  enjoy.     It  is  manifest 

at  the  defendants  used  this  road,  not  for  the  purpose  of  go«- 

g  from  one  boundary  to  the  other,  but  for  other  purposes^ 

id  for  that  part  the  plaintiff  is  entitled  to  recover. 

Postea  to  the  plaintiff. 

PINKNEY  against  COLLINS.  y^dsth. 


'^IBBS  had  obtained  a  rule  on  a  former  day  to  shew  cause  T^ 
'^  why  the  venue  in  this  actioti,  which  was  for  a  libel  pub- 1**  *"  J^ 
hed  in  the  Salisbury  Journal^  should  not  be  changed  Irom^^l^ 
*ndon  to  Wiltshire.     And  he  observed  that  the  reason,  why  chug^ 
e  court  had  always  refused  to  change  the  venue  in  an  action 

notes  or  bills  of  exchange,  which  was  because  notes  or  bills 
e  bona  notabilia  wherever  they  happen  to  be,  did  not  apply 

the  present  case ;  for  here  the  cause  of  action  arose  where 

e  paper  was  printed  and  published. 

Lawrence  against  the  rule  said,  that  this  point  had  already 

en  determined  in  the  case  of  Hosiins  v*  Ridgetbay  {a) ; 

lere  an  application  of  a  similar  nature  had  been  made,  be- 

use  the  psq>er  containing  the  libel  was  printed  in  Lancashire: 

t  the  court  there  refused  to  grant  a  rule,  giving  as  a  reason, 

It  the  paper,  though  printed  in  Lancashire^  was  circulated 

i  sold  in  other  counties. 

And  The  Courts  on  the  authority  of  that  case 

Discharged  the  rule  {b). 

(«)  JET.  23  G.  3.  B.  M,  (&)  Po*u  W.    Pobu  3  W.  306. 
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Sseth.  PATM AN  ii^aiii##  VAUGHAN. 

An  inn.kee-  ^"T^HE  plaintiff,  who  was  ftn  inn-keeper,  brou^t  this  actb 

P^*  ^l'^^         JL     against  the  defendant  for  seizing  and  taking  his  goc(k 

out*of^*te    '^^^  defendant  pleaded  the  general  issue,  and  proved  waibf 

house  to  all  took  the  goods  as  messenger  under  a  commission  of  baokrapt 

customers     And  the  question  was,  wnether  the  plaintiff  was  a  trader? 

fw^it*  ulJib-     ^V^^  *^  ^"»*  before  BuHer^  Justice,  at  the  Sittings  afe 

ject  to  the    ^^^  Xfttm.  at  Westminster^  it  appeared  in  evidence,  tibat  t^ 

bankrupt      plaintiff  had  kept  a  public«house  for  nine  months,  durine  wbid 

laws  i  how-  tjnjic  lie  iiad  sold  to  three  or  four  persons  about  six  gdlons  ct 

5^iJJ^J^"' spirits  altogtrther.    One  of  the  instances  was,   that  hariis 

extent  of      bought  five  gallons  of  spirits  of  one  Bennett^  he  had  desired 

such  dealing,  him  to  send  two  of  the  five  into  the  country  to  a  person  sfe 

fitf  aiiSJr^  had  ordered  it  of  him.     It  was  also  said  by  his  own  servs: 

from  it>  my  ^^^  ^^  ^'^X  Person  had  sent  for  liquor,  he  might  have  bi£ 

be.  it*     The  learned  Judge  left  the  question  to  the  jury,  vid 

this  direction ;  that  if  they  were  of  opinion  that  the  ^aiDLt 

had  endeavoured  to  make  a  profit  of  his  trading,  and  was  reki 

to  sell  to  any  person  who  a[jplied  to  him,  and  not  merely  as  i 

matter  of  favor,  that  then  the  quantum  and  extent  of  die  trsd- 

ing  were  immaterial^  and  diey  should  find  for  the  defendas:. 

The  jury  having  found  for  the  defendant  accordingly; 

ErsAinew^w  nK>ved  for  a  rule  to  shew  cause  why  there  diooH 
not  be  a  new  trial,  on  two  grounds ;  either  that  this  was  a  d^ 
rection  contrary  to  law^  or  that  the  finding  of  the  jury  was  <» 
trary  to  evidence.  After  observing,  that  in  order  to  sulnect  i 
man  to  the  bankrupt  laws,  it  was  necessar}'  by  the  31  jac,  t 
c.  19.  that  he  should  seek  his  living  by  trading ;  and  that  »b^ 
ther  the  facts  found  amounted  to  a  trading  was  a  questioB  d 
law  (a)  ;  he  stated  the  question  to  be,  whether  in  point  of  hi 
the  proportion  of  the  plaintiff's  trading  ont  of  the  house  vm 
sufficient  to  make  him  a  bankrupt.  He  admitted  that,  if  the 
quantum  of  his  trading  were  in  proportion  to  his  usual  aodprb- 
cipal  business,  he  was  liable  to  the  bankrupt  laws,  as  in  the  caic 
of  Mayo  and  jtrcher  (jb) ;  but  he  contended  that  m  the  |vesest 
case  the  quantum  of  the  plaintiff's  dealing  bore  no  such  propor^ 
tion.  1  hat  it  had  always  been  considered  till  very  lately  tk: 
the  (Quantum  of  the  trading  was  material.  It  was  so  laid  down 
by  Lord  Chief  Baron  Parker  in  BuscaUv^  Hogg  (c),  where  Ae 

instaacet 

ia)  Ccmp.  r45,  (*)  I  StrU.  513.  (c)  3  WUt.  146. 
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iBanmocB  of  trading  df  one  Thickpenny^  an  nin-keq>er,  were     17H7. 
maaoh  flrK»«  nttinerous  and  stron^r  than  the  present;  and    ^y/ 
thoiq^  the  court  afterwards  set  aside  the  nonsuit  in  that  case^  Pa  i  m  ak 
yet  k  was  because  it  did  not  appear  to  them  what  P'^^rtlon  yjjij^'^^ 
-the  trade  in  his  inn  bore  to  his  trading  abroad  imd  out  of  doors. 
And  Wihnaty  Ch.  J.  said,  ^diat  if  TMckfenny\  trade  and  pro- 
^^  4t8  in  his  inn  were  much  larger  than  his  trade  and  profits 
^  abroad  out  of  his  inn,  he  should  not  think  him  liable  to  the  , 
^bankrupt  laws.''    The  distinction  seemed  to  be  tlus ;  that 
wherever  a  man  follows  one  trade  only,  though  his  dealing  be 
ever  so  small,  he  is  liable  to  the  bankrupt  laws.    But  where  he 
-has  another  mode  of  getting  his  livelihood,  and  his  trading  is 
only  collateral,  and  bears  but  a  small  proportion  thereto,  in 
that  case  the  law  will  not  raise  a  presumption  that  he  seeks 
to  get  his  living  by  it.    If  that  were  so,  either  the  learned 
Judge's  direction  to  the  jury  in  this  case  was  wrong,  or  they 
have  found  a  verdict  not  warranted  by  the  evidence. 

AsHRURsT,  J.  I  do  not  now  consider  the  question  of  law 
to  be  governed  bv  the  quantum  of  the  trading ;  but  I  take  the 
4nile  to  be  this,  tnat  where  it  is  a  man's  common  or  ordinary 
mode  of  dealing,  or  where  if  any  stranger,  who  applies,  may 
be  supplied  with  the  commodity  in  which  the  other  professes 
to-  deal,  and  it  is  not  sold  as  a  favour  to  any  particular  persoui 
there  the  person  so  selling  is  subject  to  the  bankrupt  laws. 

BilLLER,  J.  The  case  of  Bartholomew  v.  Sherxvood  (a),  was 

much  stronger  than  the  present.    On  the  trial  of  this  cause  I 

Vol.  I«  E  e  e  e  left 

(a)  Bartbolomevi  and  Another,  Assignees  of  DanUf  agaistt  Skertoood,  M. 
7f  9eo*  S.  B,  ^.— This  was  tried  before  Mr.  Baron  Ejret  at  the  Summer  as- 
sizes  at  Oocfo^d,  1786.  The  plainttffs,  as  asttgnees,  brought  an  action  of  tro- 
'ver  against  the  deiinidant,  who  claimed  under  an  execution  against  the  goods 
«f  the  bankropt. 

The  onlf  question  wasy  whether  DaWf  the  supposed  bankrupt,  was  a  trader 

within  the  meaning  of  the  statutes  concerning  bankrupts.     It  was  contended 

that  he  was  a  dealer  in  horses ;  as  to  which  it  appeared  in  evidence,  that  Davi* 

it  thiatime,  and  for  a  few  years  past,  had  rented  a  considerable  farm  at  If  bit' 

timnh  f  and  that  he  kept  two,  and  occa^onally  three,  teams  of  horses  for  the 

'fermtng  business.    Thar,  previous  to  his  uking  this  farm,  he  had  lived  with 

airtm^  during  which  time  he  attended  several  diflferent  fairs,  and  occasionally 

hrooght  and  soM  horses  i  that  after  he  took  this  farm  there  were  several  instan<k 

ces  of  his  attending  fairs,  and  of  every  now  and  then  buying  a  horse,  which 

-Wis  not  calculated  for  the  fiutning  business,  and  which  he  constantly  sold  again^ 

it  appeared  that  during  the  course  of  two  years  he  had  bought  and  soki  five  or 

tax  horses  in  this  manner,  two  of  which  had  been  sold  directly  after  he  had 

bought  them  for  the  sake  of  a  guinea  profit,  and  another  was  sold  again  within 

three  days.    No  evidence  behdg  offered  to  contradict  this  on  the  part  of  the  de« 

fendant,  the  Judge  left  it  to  the  jury  on  the  plaintiff's  evidence,  and  they  found 

a  verdict  for  the  plaintiff.    A  motion  was  made  for  a  sew  trial  last  Miciae/nuu 

term,  which  after  argument  was  refused.  And 

ASHHUBST, 
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1/87*  left  the  question  to  the  jury  with  this  direction,  that  if.  they 
^■^^"-^  were  of  opinion  that  the  plaintiff  meant  to  sell  spirits  out  of 
Patmam  ^18  house,  and  to  get  a  profit  by  it,  the  quantity  which  he  sold 
^a^l^  was  imnaaterial,  and  he  must  be  considered  as  a  trader.  It 
*"'^"'*'  .was  proved  at  the  trial,  that  the  plaintiff  lived  in  the  publtc* 
house  only  nine  months,  during  die  course  of  which  time  there 
could  not  be  many  instances  adduced  in  evidence  of  his  h«r- 
ing  sold  spiriu  out  of  the  house ;  but  I  particularly  directed 
the  jury  to  advert  to  the  circumstance  of  there  not  being  any 
one  instance  of  any  person,  who  had  applied  to  buy  liquor, 
having  been  refused.  That  is  the  gr^at  point ;  for  as  to  die 
extent  of  die  dealing,  and  the  profit  which  he  made,  it  is  im- 
materisl.  For  if  a  man  make  a  considerable  profit,  he  is  noC 
likely  to  Jiecome  a  bankrupt ;  it  is  only  in  cases  where  the  pro* 
fits  of  the  trade  are  inconsiderable,  that  such  an  event  is  Uko- 
ly  to  take  place.  Now  the  circumstances  here  were,  that 
from  the  time  when  the  plaintiff  took  this  house,  he  was  wil- 
ling to  sell  spirits^  to  any  person  who  applied ;  therefiore, 
though  the  time  was  short,  and  the  instances  of  his  trndiar 
were  few,  yet  I  thought  it  proper  to  be  left  to  the  jury  ;  aM 
they  found  a  verdict  for  the  defendant. 

Rule  refused  (by 

AsH&uasT,  J.  said, — It  is  admitted  on  the  put  of  the  defendant  diat  tUs 
was  a  matter  of  evidence^  and  proper  for  the  consideration  of  the  jury.  Tbcn 
if  it  were  proper  to  be  left  to  them,  and  there  was  no  evidence  to  contradict  i^ 
they  were  bound  to  find  as  they  did.  The  general  principle  is  right,  tibot  a  fiv- 
mer,  as  such,  is  not  an  object  of  the  bankrupt  laws;  and  if  a  &rnfer  in  ilie 
course  of  his  business  buy  a  horse,  and  after  using  him  ioi  some  tine  sell  hbn 
again,  that  will  not  subject  him  to  the  bankrupt  laws.  But  in  this  case  the  evi- 
dence is,  that  he  bought  horses  for  the  expret*  purpote  of  gtuning  by  h* 

BuLLEB,  J.  It  appears  upon  the  evidence  that  there  were  many  instances  of 
the  bankrupt's  buying  horses  which  he  could  not  use  in  his  &nmng  bnsinea^ 
and  others  which  he  bisught  for  the  express  purpose  of  selling  again«  Whether 
there  were  more  or  fewer  instances,  was  proper  to  be  left  to  the  consideimonof 
the  jury. 

It  is  like  the  case  of  a  vintner,  who,  if  he  sell  only  a  few  dozen  of  li^oor  ta 
particular  friends,  cannot  be  made  a  bankrupt ;  but  if  he  be  ^pirooa  to  aell  to 
every  person  who  applies,  that  will  subject  him  to  the  bankrupt  laws*  But  in 
all  these  cases  the  question  b,  whether  the  person  buy  and  sell  with  a  view  to 
make  a  profit  by  it ;  and  that  is  proper  to  be  left  to  the  consideration  of  the  jmj. 
Here  it  was  left  to  them,  and  they  have  found  that  Daw  was  a  tiader. 

Ruledischainii. 

(A)  WiUa  v.  Hudion,  E.  26  G.  3.  iT.  R.  S.  P. 
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The  KING  againat  THOMAS  AMERY. 

Same  against  JOHN  MONK.  jST^. 

THE  first  of  these  was  an  information  in  the  nature  of  a  Evidence, 
quo  warranto^  calling  upon  the  defendant,  Thomas  Ame*  respecting 

fy^  to  shew  by  what  authority  he  claimed  to  be  an  alderman  ***^?P^' 

•t.  •        •         *.  >,.  '  ance  or  s 

of  the  City  of  Chester.  charter. 

The  defendant,  after  having  pleaded  that  the  corporation 
of  Chester  was  a  prescriptive  corporation,  set  forth  a  charter 
granted  in  the  d7th  year  of  king  Charles  the  Second,  by  which 
die  citizens  and  inhabitants  of  the  city  of  Chester  were  incor- 
porated. That  the  charter  directed  that  the, corporation  should 
€:oasist  (^inter  alia  J  of  a  mayor,  recorder,  twenty-four  alder- 
men, and  forty  common  council  men,  &c.  and  it  appointed  the 
first  twenty-four  aldermen  by  name.  The  defendant  then  aver- 
red that  the  said  charter,  as  to  the  election  of  aldermen  of  the 
said  city,  was  duly  accepted  and  agreed  to  by  the  said  citizens 
and  inhabitants ;  and  then  deduced  a  regular  title  as  alderman 
under  that  charter. 

Replication  1st,  That  the  mayor  and  citizens,  at  the  time  of 
maiing  the  said  charter^  were  not,  nor  had  from  time  imme- 
morial been,  a  body  corporate,  t^c. ;  and  issue. 

ledly.  That  king  Charles  the  Second  did  not  grant  the  char- 
ter mentioned  in  the  plea ;  and  issueji 

ddly.  That  the  charter  37  Car.  2.  as  to  the  election  of  al- 
dermen was  not  duly  accepted  by  the  citizens  and  inhabitants; 
and  issue. 

4thly,  That  certain  persons  in  the  said  charter  mentioned 
did  not  become  nor  were  aldermen  of  the  said  city  ^  and  issue« 

5thly,  That  the  mayor,  aldermen  and  common  council,  have 
not  exercised  the  franchise  of  electing  aldermen  according  to 
die  intent  of  the  said  charter ;  and  issufc. 

6thly,  That  the  defendant  was  not,  at  the  time  in  the  plea 
mentioned,  a  citizen,  and  one  of  the  common  council ;  and 
issue. 

7thly,  That  the  defendant  was  not  elected  an  alderman  by 
the  major  part  of  the  then  mayor,  aldermen,  and  common 
council,  &fc. ;  and  issue. 

8thly,  That  the  defendant  was  not  duly  admitted,  &?c. ;  and 
issue. 

The  second  replication  stated,  that  in  the  d5th  year  of  the^ 
reign  of  Car.  2.  an  information  was  filed  in  the  nature  of  a 

r  warranto  against  the  mayor  and  citizens  of  Chenter  ;  that 
Hilary  term  35  CsP  3f>  Car.  2.  there  was  a  judgment  by  de- 
fault, by  the  court  of  King*s  J3^ncA,that  the  liberties,  privileges, 
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1787*    and  franchises  in  the  said  last-mentioned  informatioii  should 

^»-v"-i^    be  seized  into  the  hands  of  the  king,  until  the  said  court  there 

The  K.IVC  further  ordered.     That  in  Trinity  term  S&Qm'.  d.  it  was  ad- 

againtt     judged  by  the  said  court,  that  the  said  liberties,  &c.  should 

^^*>^^'    be  seized  into  the  hands  of  the  king,  and  remain  in  his  hands, 

and  that  those  liberties,  &fc.  should  be  extioguislMd,  and  Am 

said  mayor  and  citizens  expelled  and  removed  therefrom ; 

which  judgment  was  in  force  at  the  time  of  making  the  char* 

ter  of  Car.  2. 

It  then  alleged  that  there  were  other  matters  in  the  charter 
of  Car.  2.  and  particularly  that  the  king  willed  that  the  charter 
should  be  sealed,  as  well  under  the  Great  Seal  of  England  aa 
under  the  seal  of  his  county  Palatine  of  Chester  («),  which 
were  not  stated  in  the  defendant's  plea ;  and  that  the  charter, 
not  l^ing  accepted  by  the  said  citizens  and  inhabitanta  as  to 
those  as  well  as  all  other  matters  therein  contained,  was  void* 
The  third  replication  stated,  that  Car.  2.  by  his  said  charter 
reserved  full  power  to  himself,  his  heirs  and  successors,  at  his 
and  their  free  will  and  pleasure,  to  remove  the  ms^or,  recordr 
er,  common  clerk,  or  any  one  or  more  of  the  aldermen,  com* 
mon  counciUmen,  i^c^  of  the  said  city,  by  an  order  of  prtvj 
council  to  them  respectively  signified  ;  and  that  as  often  aa  he, 
bis  heirs  and  successors,  by  any  such  order  made,  should  de- 
clare any  such  mayor,  f^c.  to  be  amoved  from  his  or  their  re* 
spective  offices,  that  then  and  from  thenceforth  the  mayor,  C^c« 
and  all  or  any  of  them,  so  amoved  from  their  respective  o& 
ficea,  should  without  further  process  actually  be  amoved,  Vc 
and  that  in  every  such  case  some  other  fit  person  or  persons, 
within  a  convenient  time  after  any  such  amotion,  should  be 
chosen,  ^c.  in  such  manner  as  by  the  letters  patent  was  be- 
fore directed,  into  the  place  and  office,  fsfc.  of  any  person  S0 
amoved.  That  king  James  II.  by  an  order  of  privy  council, 
dated  the  12th  of  August  1688,  according  to  that  power,  arnov- 
ed  all  the  corporators  then  in  being,  which  was  regularly  sig- 
nified to  them  ;  wherefore  the  power  in  the  said  charter,  as  to 
the  election  of  aldermen,  ceased  and  determined. 

1  he  fourth  replication  stated  a  charter  of  the  21  Hen.,  r« 
which  was  accepted,  and  a  confirmation  of  it  in  the  '16  E6z. 
which  was  also  accepted;  that  both  those  charters  were  in  force 
at  the  time  of  the  judgments  in  quo  warranto  ;  and  that  those 
judgments  were  in  force  on  the  17th  October  1688.  Xhat  king 
James  II.  afterwards,  on  the  26th  October  1688,  granted  a 
charter  of  restoration  to  die  mayor  and  citizeaa  of  Chester^ 

which 

(m)  The  king  died  on  the  6th  of  Itkr^0rf  1684»  tw9  dsjrs  alter  nsstiiii  tbis 
eharter.    Vii.  Fo^.  579. 
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which  mm  accepted :  Wherefore  ihe  charter  of  the  37  Car.  2.     17S7^ 
after  the  granting  and  acceptance  of  the  charter  of  restoration,   ^— ^v^— ^ 
was  of  no  further  effect.  The  King 

The  fifth  replication  stated  a  charter  of  incorporation  in  the  H^^^^ 
91  Hen.  7.  with  a  power  of  electing  aldermen  annually  by  the  '***^« 
corporation  at  large,  which  uaa  accepted  ;  a  confirmation  of  it 
IB  the  IQth  Eliz*  which  was  also  accepted  i  and  that  both  those 
charters  were  in  force  at  the  time  when  the  charter  37  Car.  2. 
was  granted ;  wherefore  it  was  of  no  force  as  to  the  election 
gf  aldermen. 

Rejoinder,  that  the  charter  of  37  Car.  2.  was  accepted  by  the 
citizens  and  inhabitants  as  to  all  the  matters  contained  therein; 
and  9th  issue  thereon.  That  the  order  in  council  was  not  signi- 
fied as  stated  in  the  replication;  and  10th  issue  thereon.  That 
the  charter  of  37  Car*  2.  continued  in  lull  force  as  to  the  elec^ 
tion  of  aldermen  from  the  time  of  the  eraniing  and  acceptance 
thereof  tmtil  the  time  of  exhibiting  the  mformation;  traversing 
the  acceptance  of  the  charter  oi  James  i  1. ;  1 1  th  issue  thereon. 
That  after  the  granting  of  the  charters  of  Hen.  7.  and  Eliz. 
^bere  were  judgments  of  ouster  against  ibe  mayor  and  citizens 
in  the  35  Car.  3.  i^c.  ;  traversing  the  charters  of  Henry  7th, 
and  EUzm  being  in  force  at  the  time  of  the  charter  of  Car.  2. 
cod  now ;  12th  issue  thereon. 

This  cause  was  tried  at  the  last  assizes  for  Sahp^  before 
Syre^  Baron,  when  the  jury  found  a  lerdict  for  the  prosecu-* 
Icr,  on  the  3d,  5th,  9th,  10th,  11th,  and  I2th  issues  ;  and  for 
the  defendant  on  the  1st,  2d,  4th,  6th,  7th,  and  8th  issues. 

The  pleadings  in  the  other  cause  of  the  King  against  Monk 
were  similar  to  these,  excepting  that  they  were  relative  to  the 
office  of  common  council-man. 

On  a  motion  for  a  new  trial,  a  very  considerable  body  of 
evidence  was  read  from  the  report  of  the  learned  judge,  a  de» 
tail  of  which  it  is  not  thought  necessary  to  enter  into  here  ; 
the  report  of  this  case  being  given  only  for  the  purpose  of 
shewing  the  different  points  of  law,  which  arose  in  it. 

In  general  it  appeared  that  the  select  body  named  in  the 
charter  of  Car.  2.  assumed  their  corporate  fuiictions,  and  act* 
ed  under  that  charter  for  about  three  years,  during  which 
time  about  thirteen  of  the  old  freemen  were  admitted  under 
the  new  charter.  That  upon  the  order  of  council  of  James 
II.  the  old  corporation  resumed  their  functions,  and  the  mem- 
bers of  the  other  retired. 

The 
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1787.        The  restored  eorporation  returned  to  dieir  ancient  mode  of 
^— -y— ^    proceeding  in  most  articles ;  but  in  some  instances,  and  parti« 
The  KfNG  cularly  in  the  election  of  aldermen  and  common  council^  thej 
^ntnet    |^^^  |^  general  continued  to  proceed  according  to  the  method 
directed  by  the  charter  of  Car.  2.  excepting  during  four  yeara 
soon  after  the  Revolution  ;  during  which  time  they  proceeded 
nearly,  though  not  entirely,  according  to  the  charter  of  Hen, 
7.    They  likewise  continued  to  hold  the  hospital  lands,  and  a 
-  fair,  to  which  it  did  not  appear  that  they  had  any  title,  but  un- 
der the  charter  of  Can  2.     It  also  appeared  that  the  election 
of  aldermen  by  the  select  body  had  been  made  previous  to  the 
charter  of  Car.  2.  by  virtue  of  a  bye-law  under  the  charter  of 
Hen.  7.     It  is  also  to  be  remarked,  that  the  charter  of  Charles 
the  Second  did  not  appear  to  have  the  seal  of  the  county  PahK 
tine,  according  to  the  directions  of  the  charter ;  and  evidence 
was  given  to  shew  that  there  was  no  entry  in  the  seal-keeper's 
books  of  the  county  Palatine,  of  any  fees  having  been  paid  for 
affixing  the  county  Palatine  seal  {a). 

The  learned  judge,  after  stating  particularly  all  the  evidence 
concluded  his  report  with  observing,  that,  in  his  directions 
to  the  jury,  he  had  told  them  that  the  right  of  election  of  at 
dermen  in  this  corporation,  in  the  mode  contended  for  on  die 
part  of  the  defendant,  ought  to  be  supported  if  possible.  That 
the  usage  had  prevailed  in  Chester  for  a  great  number  of  yearS| 
and  was  reasonable  in  iuelf.  But  that,  on  a  general  view  of 
the  case  in  evidence,  he  found  it  extremely  difficult  to  support 
it  under  the  charter  of  Charles  2.  the  granting  of  whicn  ap- 

Siared  to  have  been  a  measure  of  the  times,  and  which,  from 
e  moment  when  it  became  necessary  to  tread  back  those 
steps  in  the  latter  end  of  the  reign  of  king  James^  seem  to 
have  been  entirely  laid  aside.  That  in  summing  up  the 
evidence  he  had  assumed  that  there  was  no  contrariety^ 
That  the  jury  might  conclude  upon  it,  that  the  corpora- 
tion of  Chester  was  a  corporation  by  prescription,  and  un- 
der charters,  at  the  time  of  the  judgment  in  j[tto  xtforrantoi 
in  which  however  he  stated,  that  he  had  differed  from  the 
counsel  on  both  sides.  That  the  franchises  of  the  corporatioit 
w^re  in  fact  suspended  by  that  judgment.  That  the  charter  df 
Charles  2.  was  acted  upon  for  three  years  next  after  the 
granting  of  it.  That,  after  the  charter  of  restitution  was  grant* 
ed,  the  officers  of  the  old  corporation  resumed  their  places; 
and  that  from  that  time  they  went  on  without  appeariag 
to  advert  in  any  one  instance  to  the  charter  of  Charles  2i% 

la 
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as  the  authority  under  which  they  were  to  act.    For  though     ITBT. 
it  was  true  that  one  of  the  witnesses  had  stated  in  his  evidence,  ^^--y*-^ 
that,  as  he  understood  it,  the  select  body  was  now  somewhat  The  Kmo 
differendy  constituted  from  what  it  appeared  to  have  been  be-    V*^*^ 
fore  the  charter  of  Charles  2d,  in  respect  of  the  two  sheriffs      ****'^* 
making  or  not  making  a  part  of  the  forty  common  council- 
men  i  and  the  elections  of  mayor,  and  recorder,  are  now  ap« 
proved  of  by  the  King,  which  is  conformable  to  the  charter 
of  Charks  2d,  and  is  not  required  by  the  charter  of  Hfn.  7ti^ ; 
that  those,  and  a  few  other  instances  which  might  occur  of  ap- 
parent conformity  to  the  charter  having  obuined,  without  any 
actual  reference  to  it ;  and  in  a  multitude  of  other  instances, 
the  usage  being  in  direct  contradiction  to  the  charter,  he  had 
thought  there  was  in  effect  no  evidence  that  the  old  corpora 
tion  had  ever  recognized  that  charter.     As  to  the  election  of 
aldermen,  it  was  clear  that  the  usage  had  existe4  a  great  num- 
ber of  years  before  the  charter  of  Charks  2d. 

That  the  operation  of  law  upon  this  state  of  the  fact  appli- 
cable to  the  issues  of  this  cause  was  the  next  thing  to  be  con- 
sidered. That  he  went  into  the  discussion  of  that  question 
with  a  considerable  degree  of  hesitation  in  his  own  mind. 
That  he  was  not  perfectly  satisfied  as  to  the  le^l  effects  of 
the  judgment  in  ^o  warranto  ;  or  of  charter  of  restitutions 
espedaUy  as  opposed  to  the  charter  of  Charks  2d,  which  had 
intervened.  That  he  had  hazarded  this  opinion ;  that  the 
judgment  in  auo  warranto^  being  a  judgment  by  default,  where 
no  cause  of  lorfeiture  appeared  upon  the  record,  did  not  dis- 
solve the  corporation.  That  it  only  seized  the  franchise  into 
the  king's  hands,  and  thereby  suspended  the  exercise  of  the 
functions  of  the  corporation.  That  the  charter  of  James  the 
2d  restored  the  franchise  to  the  old  corporators ;  and  that« 
after  that  restoration,  the  charter  of  Charks  the  2d  was  to  be 
considered  in  the  same  manner  as  if  it  had  been  granted  be- 
fore the  judgment  in  quo  warranto;  in  which  case,  without 
an  acceptance  by  the  old  corporation,  it  would  have  no  effect 
within  the  district  wherein  the  old  corporation  had  power  to 
act :  And  that  there  was  no  such  acceptance  ;  which  was  sub- 
stantially determining  the  issue  upon  the  acceptance  of  this 
charter  against  the  defendant. 

Seeing  the  case  in  that  light,  b^^ad  treated  the  issue  upon 
the  notification  of  the  order  of  amotion  as  of  no  great  conse- 
quence in  the  cause  ;  but,  however,  that  he  had  directed  the 
jury  that  there  was  evidence  of  the  notification  proper  to  be 
submitted  to  them. 
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17S7.         The  learned  Judge  then  stilted  diiEit  hliad  smce  <Mxwredlo 
V;-.-yl-^   him  that  the  questioti  upon  the  notification  of  the  order  d 
TheKivro  amotion  might  b^ome  very  material  in«ome  events,  luuaefy, 
^«n#r     jf  ij  should  be  finally  resolved  that  the  charter  of  yames  the 
.*'***    2d  did  not  operate  to  restore  the  old  corporation ;  or  that  drt  , 
restitution  of  the  old  corporation  did  not  dissolve  or  displice 
the  new  corporation  under  the  charter  of  Charies  the  2d«    K 
the  old  corporation  was  never  restored,  and  the  new  coipor^ 
tion,  in  consequence  of  the  order  of  amotion,  was  deprived  of 
all  its  officers^'  and  consequently  could  hold  no  legal  assemUy, 
or  use  any  means  to  perpetuate  itself,  (and  in  point  of  £EK:t  tfuft 
corporation  never  did  assemble  again,)  it  seemed  as  if  there 
was  no  lawful  corporation  in  Chester  at  this  day.   Or  if  the  old  | 
*  corporation  was  well  restored,  but  the  restoring  to  them  diek  I 
franchise  of  being  a  corporation  did  not  operate  to  disjdacel 
or  dissolve  the  new  corporation,  it  should  Seem  as  if  Aere 
would  be  two  bodies  corporate  existing  in  Chester  ts^  Ac  same 
time  ;  but,  in  consequence  of  the  order  of  amotion,  oqc  effec- 
tually disabled  to  act,  and  now  probably  dissolved  by  the  Bt- 
tural  death  of  its  members,  the  other  active  and  perpetuating 
itself  in  the  regular  course.     And  in  that  case  the  question ; 
now  depending  would  be  a  question  touching  the  election  of; 
'  an  alderman  of  the  old  corporation  ;  in  which  case  it  seedwd 

to  be  impossible  to  maintain  the  election  under  the  chaitcrofi 
Charles  the  2d,  it  being  in  his  judgment  most  clear  thi^'&e; 
old  corporation  did  not  accept  that  charter. 

That  at  the  trial  the  counsel  for  the  defendant  had  insisted; 
that  the  judgment  in  ouo  warranto  had  dissolved  thecorpera-l 
tion  i  and  that  the  cnarter  of  Charles  the  2d  created  a  \ 


corporation.  That  the  charter  of  y antes  the  2d  eould  BOt^rv- 
store  the  corporation  which  had  been  dissolved,  bat  migfafbe; 
accepted  by  the  new  corporation,  and  mi^t  enlarge  the  potFeiv 
of  that  new  corporation.  And  that  the  question  in  the' Ainl 
issue  was  touching  the  acceptance  of  the  charter  of  £tefife»i 
the  2d  by  the  citizens  at  large,  and  not  by  the  old  corpoMdOD-i 
But  he  stated  that  it  had  since  occurred  to  him,  that  it  Was  a 
question  which  might  deserve  consideration,  whether^  upon 
the  issues  joined  upon  these  pleadings,  it  was  open  to  the  Mon-I 
sel  for  the  defendant  to  put  the  case  in  that  numner;  the^lea 
stating  in  effect,  that  at  the  time  of  grmlting  the  chatter  of 
Charles  the  2d,  there  was  a  corporation  by  prescription  exist. 
ing  in  Chester^  which  seemed  to  confine  rtie  qaestion  of  ac- 
ceptance in  the  third  issue  to  an  acceptance  by  that^prestrip- 
tive  corporation. 
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The  Covrthtre  observed,  that  if  all  the  points  of  law,  which      1  Tsf^ 
mtghc  arise  in  this  case,  were  to  be  gone  into,  they  were  of  '^—y— ^ 
too  much  importance  lo  be  decided  when  the  bench  was  notTne  Kino 
full.      And  they  recommended  it  to  the  counsel  to  confine    ^S**'^* 
themselves  in  their  arguments  to  the  third,  fifth,  and  ninth  is-    ^**^*^* 
aues,  on  the  acceptance  ot  the  charter  of  Charies  ihe  Second  j 
because  if  it  should  turn  out  either  to  be  a  verdict  against  evi* 
dence^    or  that  the  question  was  not  properly  left  to  the  jury^ 
as  to  those  issues,  to  exercise  their  judgment  upon,  that  would 
be  a  sufficient  ground  lor  a  new  trial,  and  the  questions  of  law 
would  be  op?  n  hereafter. 

Adair^  Serjeant,  Wood^  MUts,  Lane  and  Toppings  against 
the  rule  argued  very  fully  on  the  verdict  on  those  issues,  as  it 
was  warranted  by  the  evidence  alone  j  in  the  course  of  which 
two  questions  were  made. 

l8t^  That  the  charter  of  Ckurks  the  second  was  not  accepted 
hi  point  of  law  ;  because  an  acceptance  of  k  charter  must  be 
by  a  majority  of  those  persons  to  whom  it  is  granted.  Now 
h  appears  on  this  charter  itstlf,  that  it  was  granted  to  the  ci- 
tizens and  inhabitants  of  Chester.  '  And  the  question  is,  who 
ate  meant  by  citizen^i  as  contradistinguished  from  inheih'ttantS4  , 
It  could  only  mean  those  persons  who  had  been  incorporated 
before  the  judgment  of  ouster  in  the  ^uo  warranto  information  ' 
and  who  were  the  ancient  freemen  of  the  citv.  Acct)rdin|J 
to  Baggi!*8  case  (c),  a  charter  must  be  accepted  by  a  majoritjr' 
of  the  persons  to  whom  it  is  dirt-cted  ;  for  the  acceptance  by' 
a  few  will  not  bind  the  rest.  So  if  a  part  of  a  corporation 
apply  for  new  privileges,  it  will  not  bind  the  re^t  unless  they 
tonsent.  The  inhabitants  of  a  town  cannot  be  incorporated 
without  the  consent  of  a  major  part  of  them  (b)^  and  with- 
out their  consent  the  charter  of  incorporation  is  void.  In  the 
King  against  Askew  and  others  (c),  Mr.  J.  Tates  said,  the 
crown  cannot  compel  persons  to  become  corporators  against 
their  assent,  and  that  consent  can  only  be  testified  by  theit^ 
being  admitted.  But  in  this  case  there  was  no  evidence 
which  tended  to  shew  that  this  charter  had  been  accepted  by 
a  majority  of  the  old  freemen,  thirteen  only  of  whom  were  ad-< 
mitted ;  and  the  proof  of  that  issue  was  on  the  defendant* 
This  partial  acceptance  therefore  could  not  operate.  But  it 
was  contended  at  the  trial,  that  the  charter  was  at  all  events 
accepted  as  to  the  election  of  aldermen  :  now  that  argument 

Vol.  I.  F  f  f  f  cannot 
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1787*    cannot  be  supported,  if  (as  was  also  contended)  the  judgment 

^-O^^^    of  ouster  entirely  dissolved  the  whole  corporation*     For  then 

Ti.    ^^  o  j^  ^ould  be  a  grant  of  franchises  to  a  new  body  of  naeii,  who 

Aii£By.    could  not  in  point  of  law  accept  the  charter  in  part  only. 

Then,  according  to  the  defendant's  argument,  this  charter 

must  be  considered  to  have  been  accepted  in  toto,  or  not  at  all. 

And  if  the  jury  were  not  warranted  by  the  evidence  to  6nda 

verdict  for  the  defendant  on  the  ninth  issue  in  point  of  £act» 

they  could  not  find  for  him  on  the  third  point  of  law  :  and 

if  any  part  of  the  charter  wa»  not  accepted,  the  ninth  issue 

must  fall  to  the  ground  ;  for  that  is  that  it  was  accepted  mail 

things.     The  opinion  of  the  court  in  the  case  of  the  King  v. 

Johmton  {a)  is  extremely  strong  to  shew  that  the  charter  of 

Charles  the  Second  was  never  accepted. 

2dly,  But  even  if  the  court  should  be  of  opinion  with  the 
defendant  on  the  acceptance,  yet  the  charter  itself  is  void  on 
two  grounds  ;  in  which  case  it  would  be  nugatory  to  grant  a 
new  trial  upon  the  question  of  acceptance  of  a  charter,  which 
if  accepted  is  void.  1st,  A  charter  granted  in  a  county  Pala- 
tine must  have  the  county  Palatine  seal.  The  county  Palatini 
was  united  with  the  crown  in  the  reign  of  Edward  the  First, 
And  in  Selden  {b)  it  is  said  ^^  that  the  laws  and  rightful  usages 
**  of  a  county  Palatine  are  to  be  preserved."  It  was  by  king 
CharltM  as  Earl  of  Chester^  and  not  as  King  of  England^  that 
this  corporation  was  created.  Many  cases  have  adjudged, 
that  when  a  seal  is  necessary  to  the  validity  of  a  grant  with- 
in a  county  Palatine,  it  must  be  under  the  seal  of  the  county 
P^Uatine^  Moor^  874,  Lutw.  1232.  A  presentation  to  a  living 
.within  the  county  Palatine  may  be  good  without  the  seal  ol 
the  county  Palatine  :  and  the  reason  of  that  is,  because  it  may 
pass  by  parol.  But  a  grant  of  the  next  avoidance  is  void  foe 
want  of  a  county  Palatine  seal.  2  Rot.  Abr.\S2.  D.  I.  2. 
1  BrownL  182.  It  Is  sufficient  jn  prescribing  for  a  franchise 
to  sav,  that  it  is  within  his  county  Palatine,  which  has  jura 
regalia^  and  by  reason  of  that  he  claims  such  franchises  ;  of 
which  one  b  to  create  corporation|.  2  Bulst.  267.  in  an- 
swer to  an  observation  from  the  court,  that  the  chie^ustice, 
and  attorney  general,  of  Chester^  were  appointed  uiroer  the 
great  seal ;  it  was  said  that  by  the  stat.  27  H.  8.  c.  24.  9.  5. 
justices  of  assize,  £jfc.  within  the  county  Palatine  of  Lancastery 
were  to  be  appointed  under  the  king's  usual  seal  of  Lancaster^ 
in  manner  and  form  us  hath  been  accustomed.  And  it  appeared 

by 
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by.  the  18th  section  of  that  act,  that  Sir  H.  Englefield  had  been     1787. 
appointed  justice  of  Chester  and  Flint  by  letters  patent  under    ^— -y*^ 
the  seal  of  the  county  Palatine,     ^nd  that  the  appointment  of  The  King 
the  chief  justice  of  Chester  und^  the  great  seal  of  England    Jl^^^^ 
was  by  virtue  of  the  stat.  34tH  and  35th  jGT.  8.  c.  26.  s.  \0. 
That  as  to  the  attorney-general,  he  was  appointed  under  the    • 
great  seal,  because  he  acted  as  Well  without  the  county  Pala- 
tine as  within  it.     And  2dly,  This  charter  is  void  on  account 
of  the  general  power  of  amotion  reserved  to  the  king.     It  is 
a  condition  which  the  law  will  t\6x  endure  ;  the  consequences 
of  which  would  give  the  king  a  pWer  which  the  law  has  ex- 
pressly denied  him.     Pahn^  501      Sir  W.  Jonesy  168.     A 
grant  by  the  king  to  a  subject,  which  is  against  law,  is  void. 
2  Ro.   Abr.  164.     2  Inst.  533.     1  hep.^Z.   b.     5  Rep.  55.  *. 
And  though  where  to  a  grant  by  one  subject  to  another  a  con- 
dition is  annexed,  which  is  either  impossible  or  illegal,  the  con- 
dition only  is  void  ;  yet  in  the  case  of  a  grant  by  the  king,  the 
whole  grant  is  void.     2  And.  156.  2  Freem.  17. 

Bearcroft  in  support  of  the  rule  observed,  that  the  third, 
fiith,  and  ninth  issues  altogether  formed  a  question  of  fact  only. 
And  as  the  learned  judge  had  mis-directed  the  jury,  in  telling 
them  the  question  was,  whether  the  charter  of  Charles  the  Se- 
cond was  accepted  by  the  old  corporatioUy  instead  of  the  citi* 
zens  and  inhabitants^  the  defendant  was  entitled  to  a  new  trial. 
The  question  left  to  the  jury  was  not  the  true  one  ;  for  the  is- 
sue joined  was  on  the  acceptance  by  the  citizens  and  inhabitants  *  • 
to  whom  it  was  directed  and  not  by  the  old  corporation^  who  (the 
defendant  contended  at  the  trial)  had  no  legal  existence  after 
the  judgment  of  ouster.  The  old  corporation  were  not  known 
by  the  name  of  the  citizens  and  inhabitants.  Those  terms 
Were  descriptive  of  the  persons  to  whom  the  charter  of  Charles 
the  Second  was  directed.  The  word  "  citizens"  does  not 
mean  **  freemen,"  as  freemen  of  the  old  corporation  ;  for  they 
wer6  extinct  at  that  time:  but  the  expression  may  be  account- 
ed for  in  this  way  ;  there  had  been  a  city,  and  a  corporation  ; 
in  common  parlance  the  inhabitants  were  known  by  the  name 
of  the  citizens  of  Chester :  the  word  **  inhabitants"  was  added 
for  the  purpose  of  preventing  anv  mistake  ;  and  they  are  used, 
as  convertible  terms.  The  acceptance  of  a  charter  in  this  case 
was  a  pure  simple  question  of  fact,  without  any  mixture  of  law. 
And  this  has  been  confounded  in  the  argument  by  the  counsel 
against  the  rule,  with  the  case  of  a  charter  granted  to  an  ex- 
isting 
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1787*    isting  corporation.    He  admitted  that  it  would  be  a  qaeatioi 

ul^^  oi  law,  whether  a  part  of  an  exi«tiog  corporation  might  or 

The  KiHO  might  not  have  accepted  a  charter,  or  whetner  they  pould  par- 

agaimt    tially  accept  or  not.     But  this  being  a  charter  to  a  new  cor- 

poration,  there  was  sufficient  evidence  given  at  the  trial  to  be 

left  to  the  jury  to  determine  as  to  the  acceptance  of  it  in  f^ct. 

,    Bower ^  Leiceuter^  Plumer^  and  ManUy^  were  to  have  argued 

on  the  same  side  ;  but  they  were  stopped  by  the  Court* 

AsHHURST,  J.  The  only  questions  for  our  present  considc* 
ration  are,  whether  the  jury  have  done  right  in  finding  their 
verdict  as  they  have  done  against  the  acceptance  of  the  charter 
of  Charles  the  Second  f  and  whether  the  judge,  who  tried  the 
cause,  was  or  was  not  correct  in  his  manner  of  summing  up  to 
the  jury  i 

As  to  ihe  manner  in  which  the  question  was  left  to  the  jmy 
upon  this  part  of  the  case,  (  am  of  opinion  that  the  judge  was 
in  some  degree  mistaken  ;  for  he  has  stated  to  us  pointedly, 
that  he  told  them  that  he  thought  there  was  in  fact  no  evi* 
dence  that  the  old  corporation  had  accepted  the  charter  of 
Charles  the  Second.  In  a  matter  of  such  consequence,  I 
should  have  thought  that,  if  it  were  only  a  question  of  fact,  at 
all  events  there  was  evidence  on  this  point  sufficient  to  be  left 
openly  and  fully  to  the  consideration  of  the  jury,  without  any 
such  strong  directions  as  were  given.  In  the  first  place,  I 
think  the  learned  Judge  was  mistaken  in' telling  the  jury,  that 
the  question  was,  whether  the  charter  of  Charles  the  Second 
was  accepted  by  the  old  corporation  or  not.  1  hat  was  not  the 
issue  upon  the  pleadings ;  for  the  words  of  the  issue  are,  ^^that 
^^  the  letters  patent  ere  not  duly  accepted  and  agreed  to  bv 
**  the  citizens  and  inliabitants  of  the  city  of  Chester  /^  whick 
could  not  mean  the  old  corporation.  For  it  coukl  only 
'  be  acrepted  by  the  persons  to  whom  it  was  directed  at  the 

time  it  was  made  :  but  the  old  corporation  did  not  exist  at  that 
time  i  for  they  were  dissolved  b\  the  judgment  in  the  fUQ 
warranto.  They  no  longer  existed  as  a  body.  If  they  were 
not  dissolved  the  question  might  have  been  different ;  there> 
f()r«i,  in  reason,  the  only  question  could  be,  whether  this  char, 
ter  was  accepted  by  the  persons  to  whom  it  was  addressed  who 
were  the  citizens  and  inhabitants  ?  Now  this  question  was 
not  left  to  the  jury  at  all,  the  only  question  having  been,  whe. 
ther  the  charter  was  accepted  by  the  old  corporation  i 

Now  with  regard  to  the  facts  which  were  laid  before  the 
jury  in  proof  of  the  issue,  respecting  i\^e  acceptance  by  the  new 
corporation,  there  were  many  instances;  indeed  the|udgelum* 

self 
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self  8tf  B,  tbat  th^  evidence  was  all  one  way  during  three  years*  1  f%7* 
Several  iostances  are  stated  of  acts  done  by  the  new  corpora-  ^^--v^-^ 
tioo,  vvhich  could,  only  have  been  done  under  the  charter  of  Tbe  Kiiro 
Charles  the  Second  \  [which  Mr.  J»  Ashhur%t  here  enumerat*  ^8^y 
ed.]  These  were  such  a  degree  of  evidence  as  should  have 
been  left  to  the  jury  ;  and  it  does  seem  to  me  that  the  evi- 
dence was  all  on  one  »ide  during  that  period.  The  evidence 
of  those  acts  should  at  any  rate  have  been  kft  to  the  jury, 
whatever  verdict  they  might  ultimately  havr  given.  And  if 
they  had  been  of  opinion  that  the  charter  had  been  accepted 
and  acted  under  during  those  three  years,  that  would  have 
been  conclusive.  For  the  charter  once  accepted  and  acted 
under  lor  three  years  was  accepted  as  much  as  it  could  be* 
and  must  ever  afterwards  be  taken  to  have  been  accepted ; 
and  the  corporation  could  not  afterwards  determine  upo« 
keeping  those  franchises  which  were  beneficial  to  them,  and 
rejecting  others  which  were  not  so.  At  all  events  this  evi* 
dence  should  have  been  left  to  the  jur\ .  And  1  agree  with 
the  learned  Judge  in  the  opinion  which  he  has  delivered,  that 
courts  and  juries  ought  to  lean  in  favour  of  ancient  usages, 
especially  if  they  tend  to  preserve  the  peace  and  quiet  of  cor- 
pprations. 

As  to  the  questions  of  law  which  may  arise  in  this  case^ 
they  are  matters  of  future  consideration ;  therefore  I  shall 
not  enter  into  them  at  present.  And  as  they  are  of  great  im^ 
portance,  the  decision  ought  to  be  satisfactory  to  all  the 
patiies. 

As  this  is  a  question  on  which  the  existence  of  the  corpora- 
tioD  depends,  and  as  the  ninth  issue  is  thought  the  most  ma- 
terial, I  atn  of  opinion  that  it  should  be  tried  again. 

BuLLER,  J.  This  is  an  information  in  the  nature  of  a  qi^ 
warranto  against  the  defendant,  to  shew  by  what  authority  be 
claims  to  be  an  alderman  of  Chester.  The  defendant,  in  an- 
swer to  this  information,  has  stated  a  charter  of  the  3rth  of 
Charier  the  Second,  which  he  says  was  granted,  not  to  the 
mayor  and  citizens,  u  ho  were  the  old  corporation,  but  to  the 
citizens  and  inhabitants,  and  accepted  by  them ;  he  has  then 
derived  his  title  under  it.  On  this  plea  three  issues  have 
been  taken,  1st,  That  the  charter  was  not  granted.  2dly, 
That  it  never  was  accepted  by  the  citizens  and  inhabitants. 
Sdly,  That  in  this  charter  there  was  a  clause  which  enabled 
the  king  and  his  successors,  by  an  order  of  privy  council,  t« 
put  an  end  to  this  corporation  by  a  power  of  amoving  thens 
without  assigning  any  cause  ;  and  that  king  parties  the  Second 
made  such  an  order,  which  was  notified  to  the  corporation. 
On  these  three  issues  the  event  of  the  cause  must  finally  de- 
pend. 
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i7B7. .  pend.     The  others  might  have  been  dispensed  with.   Thoogh 
^.-y^-^    I  have  stated  those  three  issues,  they  are  more  than  are  ne* 

The  kiNc  cessary  in  order  to  dispose  of  the  question  now  before  U8« 
against  Yot  as  to  the  objection,  which  was  taken  by  one  of  the 
*^^^^'  counsel  against  the  rule,  that  the  charter  ot  Charles  the  Second 
was  void  because  it  had  not  the  seal  of  the  county  Palatine  of 
Cheater  affixed  to  it,  there  is  no  foundation  for  it.  The  cases 
which  are  cited,  do  not  apply ;  for  they  are  cases  of  grants 
within  the  county  Palatine  of  Lancaster.  And  it  is  observ^e 
that,  even  in  one  of  those  cases  cited,  it  was  held  by  Lord  C*  J. 
Treby^  that  a  corporation  made  within  the  duchy,  and  not  in 
the  county  Palatine,  is  without  warrant  (a).  But  he  said  with- 
in the  count)'  Palatine  the  king  may  create  a  corporation  un- 
der the  duchy  seal,  because  the  duke  of  Lancaster  h^d  jura 
regalia.  But  it  does  not  follow  that,  because  the  king  may 
create  a  corporation  within  the  county  Palatine  under  the  du- 
chy seal,  he  cannot  do  so  under  the  great  seal.  Besides,  ca- 
ses which  arise  within  the  county  Palatine  of  I.a;7ca«^^r  are  not 
applicable  to  the  present.  They  depend  on  a  particular  sta- 
tute (^),  which  is  confined  to  the  county  Palatine  of  Lancaster* 
With  respect  to  offices  granted  under  the  great  seal  of  £fi- 
gland  to  be  exercised  in  Chester^  it  is  said  that  they  depend  oo 
the  statute  34th  and  d5th  Hen.  8.  c.  26.  which  (as  it  was  con- 
tended) enacts  that  offices  in  Chester  shall  be  granted  under  the 
greatsealof£n^/!tfn^,  and  the  chief  justice  is  particularly  men- 
tioned.' But  on  adverting  to  that  statute,  the  argument  does  not 
appear  to  be  well  grounded ;  because  that  act  relates  only 
to  Wales^  and  not  to  Chester,  Besides,  before  the  passing  of 
that  statute,  the  crown  h^id  used  to  grant  offices  in  Wales  un- 
der the  great  seal ;  for  there  is  a  clause  (c)  in  that  statute 
which  says,  that  commissions  under  the  great  seal  already 

'  granted  shall  be  in  force.     Another  circumstance,  worthy  of 

observation,  is,  that  the  sheriffs  of  Chester  are  appointed  at 
Westminster  in  the  same  manner  as  the  other  sheriffs  in  Eng^ 
land.  It  is  also  to  be  remarked,  that  the  charters  ofCharles 
the  Second,  and  James  the  Second,  are  neither  of  them  under 
the  seal  of  the  rounty  Palatine  of  Chester ;  but  they  are 
both  under  the  great  seal  alone.  However,  this  ii  not  the 
point  now  before  the  court,  which  is  only  as  to  the  acceptance 
of  the  charter  of  Charles  the  Second. 

And  as  to  that,  it  is  material,  first  to  consider  to  whom  that 
charter  was  granted  ;  and  secondly,  by  whom  it  is  said  to  have 
been  accepted.  I  think  there  was  a  mistake  at  the  trial  by  the 

(a)  lut.  1237.  (b)  1  £J,  4-  (c)  S.  IV 
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fudge,  in  leaving  the  question  to  the  jury,  whether  the  old     178T« 
:orporation  had  accepted  this  charter  ?  Nothing  ii;  more  clear   ^-"^/'^ 
:han  that  the  crown,  at  the  time  of  granting  this  charter,  con-  Ttie  King 
tidered  the  old  corporation  of  Chester  as  totally  annihilated     H^^^ 
ind  extinguished.     It  was  not  granted  to  them  as  to  a  corpo- 
ration  then  in  existence.    And  with  regard  to  the  term  ^^  ci- 
tizens," the  counsel  in  support  of  the  rule  has  given  the  true 
answer  to  that  observation.     Then  the  question  is,  whether 
the  citizens  and   inhabitants  had  accepted   the  charter  of 
Charku  the  Second,  or  not  ?  I  feel  leas  difficulty  in  diflftring 
from  the  learned  Judge  who  tried  the  cause,  because  he  has   ^ 
stated  to  the  court  that  he  himself  entertained  considerable 
doubts  at  the  time,  and  that  he  hazarded  an  opinion  that  the 
judgment  by  default  in  the  quo  warranto  did  not  dissolve  the 
corporation,  but  that  it  only  seised  the  franchises  into  the 
king's  hands,  and  thereby  suspended  the  exercise  of  the  func- 
tions of  the  corporation ;  and  on  that  ground  considered  the 
question  as  being,  whether  the  old  corporation  accepted  the 
charter,  or  not  ? 

As  to  the  facts  of  the  acceptance  stated  to  have  been  prov- 
ed, there  is  such  a  body  of  evidence  during  the  course  of 
three  years,  as  in  my  opinion  leaves  the  question  without  a 
doubt.  And  if  the  corporation  accepted  the  charter  only  for 
siV  hour,  that  is  conclusive  for  ever ;  it  cantK)t  afterwards  be 
said  that  they  had  not  accepted. 

[Here  Mr.  J.  Bulkr  commented  very  fully  upon  every  part 
of  (he  evidence,  from  whence  he  took  occasion  to  observe, 
that  there  was  sufficient  evidence  to  have  been  left  to  the  jury 
as  to  the  acceptance  of  the  charter  of  Charles  the  Second  by 
the  citizens  and  inhabitants  of  Chester.l 

I  agree  with  the  learned  Judge  that  the  ejection  of  the  de- 
fendant should  be  supported^  if  it  can  be  so.  If  on  the  evi- 
dence there  is  no  ground  for  saying,  that  the  charter  was  ac- 
cepted, it  will  be  impossible  to  support  it.  But  all  the  evi- 
dence goes  to  shew  an  acceptance  ;  and  there  was  no  contra- 
riety. 

Another  objection  has  been  made,  that  it  does  not  appear 
that  the  charter  was  accepted  by  a  majority  of  those  named 
in  it.  I  am  by  no  means  satisfied  that  it  was  necessary  that  it 
should  be  accepted  by  a  majority  of  them.  I  hold  that  there 
is  a  great  difference  between  a  charter  granted  in  general 
terms  to  incorporate  the  inhabitants  of  a  city,  and  a  charter 
like  the  present,  which  creates  distinct  parts  of  the  corporate 
body,  fills  up  some  of  the  offices  by  name,  and  leaves  it  open 
to  them  to  elect  a  number  of  freemen.    What  is  said  by  Mr. 

J.  Tatea^ 
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\7B7.  J«  Tatgs^  in  the  caae  cited  from  Burf&tv,  exactly  agrees  irhh 
^-■»^">  what  1  have  jiwt  laid  down.  That  wis  the  case  of  the  college 
The  KtiiG  of  physicians.  In  the  chatter  granted  to  them,  six  persons  oj 
agaimt  aame,  and  all  others  of  the  Faculty  of  atid  in  the  city  of  Lon- 
don^ are  made  a  body  corporate  r  but  the  court  held  that  all 
the  practising  physici  ins  ih  London  were  not  by  virtue  of  this 
charter,  members  of  the  corporation.  Lord  Mawtfield  said, 
that  the  corporation  were  only  bound  to  admit  every  person 
whom  they  on  examination  thought  fit  to  be  admitted :  and 
that  any  person  who  came  within  that  description  had  a  right 
^  to  be  admitted*  Tales  J.  said  (a)y  ^'  I  am  far  from  thinking 
*^  that  all  the  men  of  and  in  London^  then  practising  pM'sk, 
**  were  incorporated  by  the  charter.  The  immediate  grantees 
**  under  the  charter  were  the  six  persons  particularly  named  m 
**  it.  The  rest  were  to  be  admitted  by  them.  They  were  not  ifio 
^  facto  made  members.  They  were  first  to  give  their  consent, 
**  before  they  became  members  :  they  could  not  be  incorpora- 
*♦  ted  without  their  consent,'*  Now  that  charter  seems  ap- 
plicable to  the  present  case.  For  the  king  by  this  charter 
appointed  a  certain  number  of  aldermen,  and  a  certain  nilm* 
ber  of  coonnton  council-men.  These  then,  according  to  the 
language  of  Mr.  J.  Tates^  are  the  immediate  grantees  of  the 
crown  ;  and  a  power  is  afterwards  given  to  them  to  swear 
freemen  upon  their  request,  they  first  taking  the  oaths. 
Therefore  it  appears  t6  me,  that  these  fi-eemen  stand  in  the 
same  light  in  which  those  persons  do  who  practise  physic  in 
London.  1  he  corporation  have  a  power  delegated  to  them  to 
swear  in  certain  persons  on  their  doing  particular  acts.  But  if 
the  law  were  not  do  ;  if  any  number  ol  freemen  had  accept* 
ed,  it  would  have  been  sufficient ;  for  the  freemen  are  an  nn 
definite  body.  And,  in  a  corporation  consisting  of  different 
integral  parts,  if  any  of  the  freemen,  being  an  indefinite  body, 
attend  the  meetings  of  the  corporation,  it  is  suScient.  It  is 
not  required  in  all  cades  that  a  majority  of  the  whole  body 
shoidd  be  present.  And  if  a  smaller  number  than  a  majori- 
ty of  an  indefinite  part  of  the  corporation  be  sufficient  to 
constitute  a  lawful  assembly  for  doing  corporate  acts,  af- 
ter they  are  incorporated,  it  will  be  difficult  to  find  a  rea- 
son why  the  same  ntimber  may  not  accept  the  charter.  Whe- 
ther after  hearine  the  opinion  of  the  court  on  these  pomts, 
the  parties  may  choose  to  go  to  trial  again  in  this  case,  is  for 

their 

(a)  4  A<m  3190^ 
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their  consideration.  But  if  the  cause  should  be  tried  again,  1787. 
these  pleadings  ure  so  defective,  that  I  recommend  it  to  both  ^^^^^ 
pakties  that  they  should  be  amended.  The  Kino 

To  begin  with  the  plea :  it  sets  out  with  sUtitig,  **  that  the    J^^^^^^^ 
'*  mayor  and  citizens  oiCheitter  have  from  time  immemorial, 
^^  and  by  divers  charters  and  grants  of  divers    Kings  and 
**  Queens  of  England^  been  a  body  corporate  and  politic,  ia 
**  deed  and  in  fact."     It  is  impossible  to  suggest  any  reason 
why  this  averment  was  made  ;  it  was  likely  to  have  the  effect 
which  it  produced  at  the  trial,  of  embarrassing  the  cause,  and 
raising  the  doubt  whether  the  charter  of  Charles  the  Second 
should  or  should  not  be  considered  to  have  been  granted  to  a 
corporation  then  in  being,     it  is  true  that  the  plea  has  not  ac<^ 
tually  stated  that  they  were  a  corporation  at  the  tjtne  when 
the  charter  of  Charles  tht  Second  was  granted  :  but  this  alle** 
gation  is  altogether  unnecessary.     The  defendant's  case  is, 
that  this  was  an  original  charter  of  incorporation  ;  and  there** 
fore  it  was  immaterial  for  him  to  state  a  prior  corporation* 
The  defendant  has  then  stated  the  charter  in  the  proper  way^ 
'^  that  it  was  accepted  by  the  citizens  and  inhabitants.^'     But 
this  is  followed  by  another  averment,  which  is  quite  new,  and 
which  is  the  foundation  of  another  issue,  namely,  ^^  that  the 
*^  mayor,  aldermen,  and  common  councilmen^  or  the  greater 
*•  part  of  them,  did  exercise  the  liberty,  privilege,  and  fran- 
^  chise,  of  making  electing  and  choosing  of  aldermen  of  the 
**  said  city,  according  to  the  direction  of  the  said  charter." 
Now  this  is  perfectly  nugatory  and  unnecessary ;   for  if  the 
charter  were  accepted,  they  were  bound  to  act  under.it ;  this 
court  would  have  compelled  them  to  act  under  it.     But  the   > 
plea,  in  speaking  of  the  manner  in  which  it  was  accepted, 
€mly  says  that  the  charter,  as  to  the  election  of  aldermen^  was 
doly  accepted.     It  is  impossible  to  support  this  issue  in  any 
way.    The  averment  proceeds  on  a  mistake,  b>'  supposing 
that  a  charter  may  be  accepted  in  part,  and  rejected  as  to  the 
rest.    The  only  instance  in  which  I  have  ever  heard  it  con-' 
tended  that  a  charter  could  be  accepted  in  part  only  is,  where 
the  king  has  granted  two  distinct  things,  both  for  the  benefit 
of  the  grantees  :  there,  I  know  that  some  have  thought  that 
the  grantees  may  take  one  and  reject  the  other.    However 
that  may  be,  it  cannot  extend  to  this  case.     This  corporation 
must  either  have  accepted  in  toto^  or  not  at  all ;  if  they  could 
have  accepted  a  part  only  of  the  charter,  they  would  have 
been  a  corporation   created  by  themselves,  and  not   by  the 
king.    If  a  charter  directed  that  the  corporation  should  con- 
sist of  a  mayor,  aldermen,  and  twenty  four  common  council* 
Vol.  I.  G  g  g  g  «aen, 
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ir87.     men,  they  could  not  accept  the  charter  for  the  mayor  and  aU 
^■v— ^    dennen  only,  omitting   the  common  councilmen.     It  is    m- 
The  King  possible  to  support  this  part  of  the  plea ;  therefore  this  ail  ga- 
agjvut      ^i^jn  confining  the  acceptance  of  the  charter  as  to  the  aldermen 
^^^^'    only,  ought  to  be  amended.     In  the  replication,  the  prosecutor 
has  taken  the  issue  on  the  first  averment  larger  than  the  plea  ; 
for  it  says,    ^^thut  the  said  mayor  and  citizens,  at  the  time  of 
**  the  making  oftheaaid  ietteiJt  patent  in  the  said  plea  mentionea^ 
^^  were  not,  nor  have  from  time  immemorial,  been  a  body 
**  corporate,  6fc.  /  neither  can  this  be  supported.     There  arc 
three  other  replications  ;  one  of  which  introduces  the  order  of 
privy  council  for  amoving  the  corporation.     I  read  that  part 
of  the  charter  in  a  diflferent  sense  from  that  in  which  it  is  un* 
derstood  hy  the  counsel  on  either  side  ;  for  the  charter  states 
that  the  king  reserves  to  himself  **  a  power  by  any  order  of 
*^  him,  his  heirs  or  successors,  in  privy  council  made^  under 
^^  seal  to  them  respectively  signified,  to  amove  them^  or  any  of 
^^  them.^'     But  in  looking  farther  into  the  charter  it  appears  to 
me,  that  that  clause   does  not  warrant  a  general  amoval  of 
the  whole  corporation*     It  only  means,  that  the  king  intcod- 
ed,  and  has  by  the  words  of  the  charter  reserved  to  himself^ 
the  power  of  amoving  one  or  more  of  the  individuals  of  the 
corporation  who  misbehaved,  and  not  of  destroying  the  cor- 
poration itself ;  for  it  afterwards  directs  that  in  case  of  such 
•  ^     amoval  the  remainder  of  the  corporation  should  elect  others  io 

their  room  in  the  manner  directed  b}  the  charter.  If  that  be 
the  true  construction  of  the  charter,  one  of  the  replications  i& 
entirely  out  of  the  question. 

With  respect  to  the  other  replication  ;  it  is  idle  on  this  re» 
cord  to  state  what  was  the  ancient  constitution  of  the  corpo- 
ration  before  the  judgment  of  ouster  in  the  qito  warranto  ;  be* 
cause  the  defendant  has  by  his  plea  put  his  election  upon  th^ 
charter  of  Charles  the  Second  ;  he  must  stand  or  fall  by  that ; 
and  therefore  it  was  nugatory  to  state  the  charter  of  Henrtf 
the  Seventh,  or  any  other  charter  granted  to  this  corporation. 
I  have  thrown  out  these  hints,  that  the  parties  may  take 
them  into  their  consideration.  But  if  this  record  goes  down 
to  trial  again  in  its  present  state,  and  the  coitrt  should  enters 
tain  the  same  opinion  that  I  do  now,  I  do  not  know  any  caae 
that  can  call  more  for  the  animadversions  or  censure  of  the 
court. 

Rule  absolute* 
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irsr. 


ROSE  agmnst  CHRISTFIELD.  Mmaay, 

^  Jan.  29ih. 

f^ ARROW  had  moved  on  a  former  day  to  discharge  the  dc-Th«  rule 
^^  fendant  out  of  the  custody  of  the  marshal  in  this  action,  ***-''  *  PJ"'". 
the  plaintiff  not  having  proceeded  to  trial  or  judgment  within  ^^"^^y^'* 
three  terms  after  the  delivery  of  the  declaration.  The  defend-  tedeabie  al- 
ant  was  arrested  in  August  1783  by  the  sherill  of  Kent.     The  way*  con- 
declaration  was  delivered  on  the  20ih  of  November.     On  the  "^'j"**^'^ 
3d  of  February  1784,  no  plea  having  been  filed,  interlocutory  ,o  long  as  he 
judgment  was  signed  without  demand  of  a  plea.     On  the  26th  remains  in 
of  February  a  plea  was  filet.     And  the  defendant   having  ''c-'^*'*^'^*" 
moved  himself  into  the  King*s  Benchy  and  disputing  the  r«*gi»-aeMi6e#«fl^ 
larity  of  the  judgment,  the  plaintiff  on  the  15th  of  July  volun-y^or^M. 
tarily  waived  the  judgment,  and  gave  notice  of  trial.     In  theSouiat  if  a 
Michaelmas  term  followinc:  the  plaintiff  signed  iudement,  and  1^'**^"^!  **" 
the  day  aiter^  he  charged  the  defendant  in  execution.  were  super- 

Palmer  shewed  cause,  and   contended  that  the  rule,  that  sedeable  for 
when  a  prisoner  is  once  supersedeable  he  always  continues  80,*">  ^"«8"- 
cxiended  only  to  thos«  cases  where  the  prisoner  was  in  custody  c*7mdt  take 
on  the  same  process  [a)  ;  and  that  if  the  defendant  were  en*  advantage 
titled  to  he   8U[>erseded,  when  he  was  in  custody  on  mesne  o*^|^*«  *fter 
process,  he  had  lost  that  privilege  when  he  was  charged  in  ex-  ^^^* ^^  j^ 
ecution.     That  this  was  the  only  possible  way  of  enforcing ^jtecution, 
judgment  against  a  prisoner,  that  the  demand  of  a  plea  was  if  he  tiad 
unneces8:irv,  except  when  the  defendant  was  in  court.   Rules,  *»'y  opP^'- 
K.  B.  5  fV.'isf  M.     But  even  supposing  he  was  entitled  to  ^'^^^^,^lon 
superseded,  he  ought  to  have  applied  within  a  reasonable  time  uiai  ground 
to  complain  of  a  mere  irregularity,  before  he 

BuLLER,  T.  (b)  In  the  case  of  a  prisoner  in  this  court  there  ^**     , . 
.  .^ir        1  ■ri««i_  1        ri-     chargeu  m 

must  be  a  demand  of  a  plea.     If  he  is  m  the  custody  ot  the  execution. 

sheriff,  no  demand  is  necessary.  1  he  question  how  far  a  pri- 
soner 

(a)  f  (6e  London  Jutarance  Company  against  Ptrhins. 

The  dcfendar.t,  who  w  as  a  prisoner,  moved  for  a  supersedeas  on  the  grown*! 
that  'he  piaintifi*  had  not  proceeded  to  trial  or  judgment  within  three  terms  afte*' 
the  declaration  was  dtrlivered. 

jRumingtoa,  igai.si  the  rirfe,  contended  that,  as  the  d^fe^'dant  was  originally 
in  cust.xly  a:  the  suit  <'f  the  plaintiffs  under  mrtne  proceHf  and  after  the  judgment 
wan  charged  iu  execotior.,  he  could  not  tlierefore  be  di  charged 

Copper  tor  the  deJeu.l..nt  it^sisted  on  the  old  principle,  that,  if  a  prisoner  be 
once  feupcrsedeable,  he  always  continues  so;  and  then  mat  the  pUin tiffs  could 
not  b*  ch.ir<{M.g  the  d'teiidalit  i.t  execution,  make  that  right  and  regular,  which 
bcfo  e  wus  \\r»»n^  aid  irnpn/per 

Per  Curiam.  As  to  the  princi|.leI.iiddowii  itexreudR  only  totVe*rtme^oce##: 
and  Aotrrt  'he  na'ure  cf  the  chwrt-i  'h  alteied,  as  in  the  prcse-kt  Ci«ie  to  a  charge 
in  executi.m,  ii  is>  qaiic  «>ihcr\%..'.e.     Tliis  poifti  has  betn  repeat.-  .*  determined. 

.  Rule  discharged. 

ih)  Mr.  J.  AsuiiunsT  was  absent  this  day. 
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17S7.  soner  in  custody,  who  was  entitled  to  be  superseded,  could  b« 
t^-»Y-^  proceed  ed  against,  was  gone  into  in  the  case  of  Foy  ▼•  -Percy 
Kost  (a),  in  the  Common  Pkas.  There  the  plaintiff  brought  an  action 
against  against  the  defendant,  in  which  he  was  nonsuited.  The  de- 
r"  B1.P?  fendabt  brought  an  action  against  the  plaintiff,  and  recovered 
a  verdict;  and  both  the  judgments  were  signed  in  Trinity  term 
7,  Geo*  3.  The  plaintiff  was  immediately  taken  in  executioo 
on  the  judgment  of  nonsuit ;  and  was  entitled,  and  applied, 
to  be  discharged  at  the  last  assizes  under  the  Lord's  act  ;  but 
the  defendant  agreed  to  pay  him  his  2s,  4d*  per  week.  In  Afril 
the  defendant  failed  to  pay  him  his  allowance,  on  which  the 
plaintiff  applied  to  be  discharged  :  but  before  he  had  obtained 
an  order  for  that  purpose,  the  defendant  took  him  in  execu- 
tion on  the  other  judgment.  And  it  was  insisted  that  be 
should  have  been  charged  in  execution  on  the  second  judg^ 
ment  within  two  terms  after  judgment  obtained  :  but  it  was 
answered  that  he  never  was  in  custody  in  that  suit,  and  diere* 
fore  not  within  the  rule  ;  to  \^hich  the  court  agreed.  Then  it 
was  objected,  that  he  being  in  custody  only  on  the  judgment 
of  nonsuit,  and  being  superst* deable  in  that,  he  could  not  be 
charged  in  execution  at  all ;  and  of  this  opinion  were  the  whole 
Court :  though  they  agreed,  that  if  he  had  been  once  actuidfy 
superseded,  and  out  of  custody,  he  might  have  been  taken  ag^ 
on  a  capias  ad  mtisfaciendum  on  the  the  other  judgment  irnme* 
diately  by  the  sheriff,  or  if  he  had  not  been  supersedeable,  fbe 
charging  him  in  execution  would  have  been  proper.  There* 
fore  he  was  discharged.  Hut  I  believe  that  Court  were  soon 
afterwards  satisfied,  that  such  a  determination  was  attend- 
ed  with  infinite  mischief  and  inconvenience  ;  for  the  resnhof 
it  was,  chat  a  prisoner,  who  was  supersedeable,  but  not  su- 
perseded, could  not  be  proceeded  against  at  all.  For  if  in  ac- 
tual custody,  he  could  not  be  proceeded  against  like  a  penoo 
out  of  custody,  and  if  entitled  to  be  superseded  he  could  aat 
be  proceeded  against  as  any  other  prisoner ;  and  I  understand 
the  practice  in  that  court  is  now  otherwise  settled  (A).  The 
rule,  that,  where  a  prisoner  is  once  supersedeable  he  is  dhmyn 
so,  must  be  undtrrstood  with  this  qualification  ;  that  he  is  OB« 
ly  supersedeable  so  long  as  he  remains  in  the  same  custody  alsd 
under  the  name  process.  For  fhe  moment  the  nature  of  die 
custody  is  changed,  that  rule  ceases.  Therefore  if  a  prisoaer 
be  Supersedeable  for  any  irregularity,  as  for  want  of  adeOMttd 
of  a  plea,  he  cannot  take  advantage  of  that  after  he  it  chai^ 
ed  in  execution,  supposing  he  has  any  opportunity  of  apply* 

ing 

(d)  C  j5.  7r.  »  G.  3.  (k)  Vid,  Butchin^i  v.  Xenrici,  2  Burr.  \0i». 
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ing  OB  thftt  ground  before  he  it  charged  in  execution.     Now     1767. 

here  the  defendant  had  ample  time  ;  lor  judgment  was  «igned  V— y-^ 
in  Mkhathnaa  term  1784,  and  he  might  ha%'e  applied  in  tho      Hose 

Trinity  term  following.  ChrI^l. 

Rule  discharged  (a).     nsLa. 

(a)  Vidt  Mut€hmg9  v.  Kenrici,  2  Burr.  1048.  WiiJkhuon  v.  yagues,  pott.  3  voi.  393. 

DOE  on  the  Demise  of  MARY  LYDE  against  w^dnetday 

ANN  LYDE.  yan.ZUu 

THIS  was  an  ejectment  for  leasehold  premises  in  *$*/.  Mary  If  a  term  be 
U  Bonr^  Middlesex^  on  the  demise  of  Mary  Lydtf^  widow  ^^*V**fo. 
laid  on  the  26th  of  December  1785,  and  tried  at  the  last  Sit-|\*J^^^„J[J^y 
tings  at  Westminster^  before  JSzi//rr,  Justice,  when  the  jury  his  deceaie 
found  a  verdict  for  the  plaintiff,  subject  to  the  opinion  of  the  to  Margaret 
Court  on  a  case  reserved.  Iifc'*i!nd^af- 

S.  Lyde^  possessed  of  a  term  in  the  premises  not  yet  expired,  ter  thede- 
by  will  dated  Ibth  March  \77S^  gave  them  to  his  son  G.  Xvi/r,  cease  of  the 
for  life,  and  after  his  decease  to  Margaret  his  wife  for  "^c,  *"'^'^?f.*** 
and  after  the  decease  of  the  survj\ror  lo  the  children  of  George^  \^G.  *L^ 
ihare  and  4hare  alike  ;  but  if  George  should  die  without  issue  ofthnre  and 
his  body  J  then  to  his  son  Robert  Lyde  lor  life,  and  after  his^^'ea/iir, 
deceast;  to  Mary  his  wife,  with  the  like  limitations  to  the  chil- J!***  \?^' 
dren  of  Robert^  as  to  those  of  George  ;  and  if  Robert  should  ;,„^  ^f  y\\% 
die  without  issue    then  over*     On   the  12th  oi-May  1778  the  body,  then 
testator  died.     On  the  17th  May  1778  Margaret  died,  having|<>  ^-  -^  ^' 
had  one  daughter  only  by  George  Lyde^  who  died  an  infant  in  /e^hts  dc-' 
the  lifetime    of   the  testator,  and  before  the  date  of  his  will,  cease  to 
\n  May  17^5  Robert  L^^r  died  without  issue,  having  made  ^ffrx  his 
his  will  and  appointed  iVary^  the  lessor  of  the  plaintiff,  his  ex- JT^^*  ^^' 
ecutrix.     On  the  22(i  October  1785  George  Lyde  dxtd  without  ^nJ^in^j^^ 
issue,  leaving  a  second  wife,  the  defendant,  his  executrix  and  over  ;  the 
residtiary  legatee.  ^'^A?'*^ 

The  question  is,  whether  the  plaintiff  is  entitled  to  recover  ?  ^^'^** 
iMl?r^a«,  for  the  lessor  of  the  plaintiff,  admitted  that  the  case 'c.Z. 
rule  had  been  laid  down  in  many  of  the  old  cases,  that  the  dies  with- 
words  ol'  a  de%  ise,  if  they  could  carry  an  estate  tail  of  a  free-J^^^^Jf^^'I'S 
hold,  would  give  the  whole  interest  in  personalty  (a)  :  but  in  j^  ^'^  *-'^g 
the  latter  cases  the  intention  of  the  testator  has  been  attended  during  his 
to ;  and  a  devise  over  of  a  chattel  "  after  failure  of  issue,"  or,''^^* 
^  dymg  without  issue,"  has  been  held  good,  where  it  could  be 

collected 
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1787.  Collected  that  the  testator  meant  ♦*  without  issue  Swig  at  the 
*"  tJmc  of  the  death  of  the  devisee."  Atkinson  v.  Hutchinaon^Z 
*P.  IVms.  258,  2  Ej.  Cas.  Abr.  294.  Nichols  v.  Cooper^  1  P. 
Wms.  198.  Keily  v.  Fowler^  6  Browr^s  Pari.  Cas.  309.  And 
in  Bigge  v.  Bensley  (a)  the  Lord  Chancellor  said,  **  was  not 
*'  the  argument  in  tCeily  v.  Fowler^  that  the  obvious  meaning 
**  of  the  words,  *  shall  die  without  issue,'  was  a  general  fti- 
**  lure  of  issue,  but  controllable  by  words  or  circumstances  ?" 
Now  in  this  case  the  general  words,  ^^  die  without  issue  of  his 
"  body,"  are  controlled  by  those  which  precede,  namely,  the 
children  of  his  son.  In  Maddox  v.  Stains  (6)  where  there  was 
a  bequest  of  personalty  to  jf,  S.  wife  of  y.  S.  for  life,  and  af- 
ter her  death  the  yearly  interest  was  bequeathed  to  her  chil- 
dren by  y.  S>  and  for  want  of  such  issue,  then  over,  the  devise 
over  was  held  to  be  good ;  the  words,  for  want  of  such  issue^^ 
being  the  same  as  **for  want  of  such  children.'^^  So  that  here 
the  limitation  is  good,  because  it  must  take  effect  (if  at  all)  on 
the  death  o^  George  leaving  no  issue  living,  and  not  after  an 
indefinite  failure  of  issue.  In  the  case  o{  Sheffield  v.  LordOr- 
rery  (c).  Lord  Hardwicke  said,  that  if  a  limitation  of  a  chattel 
be  confined  within  a  life  or  lives  in  being  or  within  ten  mcHiths, 
or  the  birth  of  a  child  after,  or  in  case  of  the  death  of  such 
child  before  twenty-one,  or  if  limited  on  a  contingency  to  a 
person  who  never  takes,  the  limitation  over  is  good.  Where 
there  was  a  bequest  of  a  term  in  trust  for  F.  L.  for  life,  and 
to  his  first  and  other  sons  in  tail,  and  in  default  of  such  issue  to 
daughters,  to  be  divided  between  them  share  and  share  alike, 
and  in  default  of  daughters,  then  over  to  the  plaintiff,  and  F. 
L.  died,  never  having  had  a  son  or  daughter, it  was  adjudged 
that  the  limitation  over  to  the  plaintiff  was  good  (a).  So 
where  there  was  a  bequest  of  personal  estate,  &c.  to  the  first 
son  of  the  testator's  daughter,  who  should  attain  twenty-otie, 
and  if  no  son  should  attain  that  age,  to  jf,  S,  the  limitatkm 
over  to  y.  S.  was  holden  good  (e).  And  in  all  those  cases 
where  the  court  has  held  a  devise  over  of  personalty  to  be 
void,  the  words  of  the  devise  were  such  as  would  in  the  case 
of  a  freehold  have  created  an  express  estate-tail,  and  not  such 
as  would  have  created  an  estate. tail,  by  implication  only  ;  asin 
Daw  V.  Lord  Chatham,  6  Br.  Pari.  Ca's.  450. 

Wood  for  the  defendant  contended  that  the  limitation  under 
which  the  lessor  of  the  plaintiff  claimed  was   too  remote,  as 
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Brown'9  Cba.  Cat.  188.        (  bj  2  P.  JFmt.  421.  (c)  3  Atk,  ». 

2  P.  IVms.  i  18.  C^J  3  P.  n'nu.  206. 
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being  to  take  effect  after  an  indefiaite  failure  of  issue.  If  this  1 787. 
had  been  a  devise  of  a  freehold,  George  Lyde  would  have  taken  ^-^■^— > 
an  estate  tail.  And  the  rule  is,  that  where  a  limitation  of  a  l>>a 
freehold  will  carry  an  estate  tail,  in  the  case  of  personalty  the  ^*«* 
first  devisee  takes  absolutely.  If  instead  of  the  word  "  chil-  ^"** 
dren,"  the  testator  had  used  the  word  ^^  issue"  of  the  son  of 
George  Lyde^  there  could  have  been  do  doubt  but  he  would 
have  taken  an  estate  tail,  as  he  had  no  issue  then  living.  King 
v.  Mellingy  \  Ventr,  225.  2  Lev.  58.  And  the  subsequent 
words  used  by  the  testator  are,  ^^  if  he  shall  die  without  issue 
of  his  body,  so  that  it  appears  that  he  used  the  words  ''  chil* 
"  drerC*  and  **  issue'*  as  synonymous.  The  testator  meant  that 
all  the  issue  of  George  Lyde  should  take,  and  not  that  it  should 
be  confined  to  his  children  only ;  because,  by  such  a  con* 
fttruction,  if  a  child  oi  George  L^^cf  died  during  the  life  of  the 
father,  leaving  a  child,  such  grandchild  would  be  excluded* 
There  is  no  case  in  which  it  has  been  decided  that  such  ge- 
neral words  as  the  present  have  been  confined  to  dying  with- 
out issue  at  the  time  of  the  death.  In  Lord  Brauclerk  v.  Dor* 
mer  (a),  there  was  a  devise  to  the  defendant,  and  if  he  died 
without  issue,  then  to  the  plaintiff ;  and  the  question  being, 
whether  these  words  ^^  if  she  die  without  issue"  should  be  re- 
8t«  ained  to  issue  at  the  time  of  her  death.  Lord  Hardwicke  said, 
as  the  words  are  general  and  unrestrained,  they  cannot  be 
confined  to  the  defendant's  dying  without  issue  at  the  time  of 
the  death.  The  same  doctrine  was  held  in  Saltern  v.  Saltern^ 
2  Atk,  376.  In  Destouchea  v.  Walker  {Jb)y  there  was  a  bequest 
to  C,  Hedges  of  all  the  testator's  money  and  stock  in  the 
funds;  bat  in  case  he  died  without  issue,  then  he  willed  that 
all  his  effects  should  be  equally  divided  between  his  nearest 
relations  which  should  at  that  time  be  living  ;  Ld.  Northington 
was  of  opinion  that  the  limitation  over  was  too  remote.  And 
in  Bowden  v.  Lord  Galway  (c),  where  there  was  a  bequest  of 
personalty  to  G*  Bowden  k)r  lijfe,  and  if  he  hud  no  heirs,  then 
to  his  sister  ;  Lord  Chancellor  Northington  held  that  the  be- 
quest to  G.  Bowden  amounted  to  a  gift  of  the  absolute  interest, 
and  that  the  limitation  to  the  sister  was  void.  The  cases  of 
Daw  V.  Lord  Chatham^  and  the  Attorney  General  v.  Herd  (d)^ 
are  to  the  same  effect  ;  and  in  the  latter  of  those  all  the  cases 
which  have  been  now  cited  by  the  plaintiff  were  considered. 
There  is  no  one   case  in  which  it  has  been  decided  that  the 

words 

(0  9  ilii  308.  (A)  Car,  Lard  Northington,  Mich,  1764. 

(c)  Car.  Lord  Northington,  December  1764.  {d)  Brown*t  Ck.  Cs$.  179. 
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1787.     words  ^^  dying  without  isssoe"  have  bften  restrained  to  ^is« 

sue  living  at  ihe  death  of  the  devisce«^  without  other  woids 
or  circumstaaces*  In  Forth  v^  Chapman  {a}^  great  ssreas  wai 
laid  on  the  word  ^^  lea«  ing«"  la  Keilif  v.  Fawkr^  there  were 
particular  words  and  circumstances  to  vary  the  geaerM  coo« 
struction.  But  here  this  is  a  limitation  over  after  failure  of 
issue  indefinitely^  withoiit  any  other  woirds  locoBiroi.them. 

AsiiauRsT,  J.  it  is  very  true  that  there  baa  been  a  variety 
and  contradiaton  of  determinations  upon  this  aubject  ;  boc  the 
general  principle  that  governs  these  kind  of  cases  ia  th'is ; 
where  there  is  an  express  limitation  of  a  chattel  by  words, 
which,  if  applied  to  a  freehold  would  create  an  expre^»  estate^ 
taiij  the  whole  interest  vests  absolutely  in  the  first  taker,  and 
a  limitation  over  of  such  a  chattel  is  too  remote  to  take  effect* 
But  where  there  is  no  such  express  legal  limitation^  the  ccHirt 
will  consider  the  intention  of  the  testator.  Here,  there  b  no 
such  strict  legal  limitation  ;  and  the  intention  of  the  testator 
is  evident.  The  words  are,  ^^  I  give  and  bequeath,  &€#  tamy 
^^  son  George^  for  life,  then  to  his  wife  for  life,  and  aftcnr  the 
'^  decease  of  the  survivor  of  them,  then  to  his  children*  and  in 
!'^  defauk  of  issue  ^  then  over  ;"  this  is  not  such  a  linsitatioo  as 
must  in  its  legal  operation  constitute  an  estate  tail.  Then  it 
is  open  to  us  to  consider  the  intention  of  the  testator  ;  and  of 
that  there  can  be  no  doubt.  The  plaintiff  is  entitled  to  recover. 

BuLLER,  J.  Nothing  in  my  opinion  can  mise  a  doubt  in 
this  case,  but  overwhelming  it  with  a  number  of  cases.  For 
it  seems  to  me,  if  this  will  be  read  in  the  manner  in  whadi  it 
ought  to  he,  and  which  is  the  true  way  as  laid  down  hf  Lord 
Ch.  J.  Wilmot  in  the  case  of  Keily  and  FowUr^  vizm  to  read 
the  words  of  the  will  with  reference  to  the  rulea  of  laWf- it  can- 
not admit  of  any  doubt. 

Two  distinctions  have  been  taken  in  former  cases,  wlndi, 
if  they  hold,  will  govern  the  present.  The  first  is,  that  hfttfae 
case  of  a  bequest  of  a  term  or  chattel,  ths  words  Hdjwg 
^^  without  issue''  shall  be  considered  widva  double  aspect  cum* 
prising  two  contingencies  ;  the  one,  if  the  person  die  withoat 
leaving  issue  ;  the  other,  if  he  died  leaving  issue,  whiebaftsr- 
wards  die  without  issue.  Now  unless  that  rule  be  expiected, 
it  will  decide  the  present  case  ;  the  contingency,  on  wMcb 
the  limitation  was  to  take  effect,  having  happened  wiAioibe 
time  limited. 

The  second  distinction,  which  was  taken  by  Lord  MiKdes' 
fcld^  is  between  an  express  and  an  implied  tstatt  tail,  in  the  case 

ia)  I  P.  Win*.  663. 
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of  a  bequtM  ol  a  term  t  whether  that  dhtinction  has  been  sha-     1^87* 
ken,  of  whetbtr  it  was  wise  to  depart  from  it  after  it  became    v^^-**^ 
•a  ruk,  it  is  uQaeceisary  now  to  determine.     Because  in  this      t)os 
case,  upon  the  face  of  the  will,  the  intention  is  plain,  and  if  the     ^8***^^ 
intention  oi  the  testator  is  cleai:,  there  is  ho  case  in  law  which 
says  that  the  intention  shall  not  prev.«il. 

As  to  the  argument,  that  if  this  hiKl  been  a  devise  of  a  free- 
hold the  words  would  have  created  an  est«^te«tail,  and  there- 
fore that  when  applied  to  personalty,  the  whole  interest  vests  i 
in  the  Brst  taker:  if  the  foundation  of  that  argument  fail,  there 
is  an  end  of  every  thing  ^  hich  is  built  upon  it.  Now,  in  my 
opinion,  nothing  is  so  clear  as  that,  if  this  had  been  a  devise 
of  a  freehold,  it  would  not  have  given  an  esta-ce-tail.  It  is  to 
George  Lifder  a>^i  after  his  decease  to  M.  his  wife  for  1ife,9ndr 
after  the  death  of  the  survivor  of  them  to  their  rhildren  v/tarr 
and  ihare  alike^  Bui  an  estate-tarl,  fs  to  a  man  and  tfie  heirs 
of  his  body  m  MUcceiMion  :  that  isntittke  case  here,  for  hjr  tfte 
czpresa  w«rd9  all  the  chtldren  are  to  take  tcvalty  ;  and  to  do 
that  they  must  take  as  purchasers. 

But  this  being  a  bequest  of  a  term,  I  shall  again  have  re- 
xours^  to  Lord  Ch.  J.  IfT/mo^'s  doctrine  in  Kei/y  and  Foxiiery 
where  the  words  were  ^*  heirs  of  the  body,  and  he  there  sard, 
^  the  truth  is^  weare^ound  to  an  ^rti(ii*ial  and  technical  sense 
^  of  those  words,  unless  there  is  an  apparent  intention  in  the 
"  testator  ©f  using  th^m  in  their  natural  meaning."  And  for 
idiat  pucpoae,  which  is  in  favour  of  common  sense,  the  most 
■*'"^*      circumstanee  is  aufikient. 

St   case  the  words  **  heirs  of  the  body,  though  strict 

rords  of  iimitation,  were  controlled  by  very  slight  cir- 

aces  indeed,    la  ^is  eaae  the  circumstances  are  very 

The  tesUtor  has  g^ven  to  the  children  the  interest  of 

B»,  ahare  and  share  alike,  that  ts  for  ever ;  so  that 

|.^  \  pon  which  the  limitation  over  is  founded, 

c  se  there  were  no  children.     As  to  the  real 

ua  >r,  it  is  evident,  if  it  were  only  from  the 

tl  B  remainder  over  to  Robert  being  for  life, 

,'U  rant  the  limitation  must  take  place  (if  at  all) 

e  c    a  life  in  being,  which  entirely  excludes  the 

llnl  5  failtire  of  issue.   In  a  very  full  note  of  the 

kilii  v.  Fowler y  which  I  have  seen,  where  stress 

.'cumstance  of  the  limitation  over  being  to 

ned  in  the  will,  and  that  the  event  looked 

H  h  h  h  to  • 
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t78T-  to  was  likely  to  be  within  their  life,  it  wa»  aaid^  "  wc  are  not 
^^  to  consider  of  legal  consequences  of  legal  represeatatioai, 
"  but  only  what  the  t^^&tfuor  mewit  by  g^vii^it  to  bis  execu- 
"  tor."  In  this  case  it. does  not  require  so  raudh  rcasoDio^; 
because  the  tesutor  has  ,ex|>ressly  given  the  estate  to  R.  Zydlr 
for  lite,  in  the  event  of  cy.  LyJtf's  dying  without  issue  {  wluch 
shews  that  the  testutor  ^kVd  to  the  event  of  6*  Xy^'s  dying 
without  issue  at  tiie  tioM:  of  his  death. 

Postea  to  the  plaimiff* 


JStu^*      The  KING  against  The  Inhabitants  of  MELKRIDGE. 

Where  a  pan- T)  ULE  obtained  by  Chambre  to  shew  cause  why  an  order 
P*T  ^*?  P^'  m\  of  Sessions  for  the  county  of  Nvrthwnberland^  confirming 
^raipc/.*^'^*"  order  of  two  justices  for  the  removal  of  John  PaUiM6n^ 
sont,  having  Elizabeth  his  wife,  and  their  five  children,  from  the  township 
a  right  of  of  Simonburn^  in  the  parish  of  Stmot^um^  in  the  cou&ty  of 
^^py  aie-  ^(frtiiumberUmd,  to  ihe  township  of  Melkrid^e,  in  the  parish 
!^ment  of  of  tiaitwhhtle^  in  the  same  county,  should  not  be  quashed. 
10/.  a  year,  The  case  Stated,  that  Joseph  PaUMn^  the  grandfather  of 
fb/hiTscr?  ^^^  *^'^  y^^^^  Fattison^  acquired  a  settlement  in  the  loirnship 
vice  as  a  ^^  Aielkridge^  bv  renting  and  residing  upon  a  tenemeac  of  the 
herd,  it  was  yearly  value  of  10/.  That  neither  the  father  of  the  said  J^n 
held  that  Puttison^  nor  he  himself,  did  any  act  to  obtain  a  settlement. 
i!?m  Ti^ttle.  ^^*^  ^^^^  ^^^  settlement  of  the  said  Jcseph  Patiuon  the  grand- 
mcnt.  father  was  the  derivative  settlement  of  John  Patti$onihe  pau- 

per. And  it  also  appeared  that  the  said  Josefk  PattUon  the 
grandfather,  after  his.  so  acquiring  a  settlement  in  the  town- 
ship of  Meikridgty  having  then  a  family,  was  sq>pointed  to  be 
a  herd  to  several  persons  having  a  right  of  common  upon  a 
large  and  extensive  common  or  waste,  lying  in  the  township 
of  Hemhawy  in  the  said  parish  of  HaltwhUtie.  That  be  ac- 
cordingly entered  upon  his  said  employment^  and  removed 
M  ith  his  iamily  to  a  house  situate  upon  the  said  commoo, 
where  he  resided  several  years,  and  until  bis  death*  That, 
as  a  reward  for  his  said  services,  he  was  allowed  theexdu- 
sive  enjoyment  of  the  said  house,  and  of  a  parcel  of  nseadow 
ground  adjoining  thereto^  and  that  such  house  and  ground 
M  ere  worth  20/.  a  year. 
«  Imw^  in  support  of  the  order  of  Sessions,  was  proceeding  to 

argue  that  this  case  might  be  distinguished  from  all  the  foroser 

ones 
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ones  on  this  sol^ct,  for  that  here  the  pauper  had  not  occupied     1 TB7* 
the  tenement  as  his  own,  but  as  a  servant  of  some  of  the  com-   ^""V^ 
xnonera,  and  who  had  no  power  themselves  lo  grant  such  a  '^'^*  ^t^o 
licence  ;  but^he  desisted  from  arguiog  it  further,  as  Th?I»'iubi. 

The  Court  thought  no  doubt  could  be  entertained  upon  the     tai.ts  of 
question.     For  they  said  that  the  service  of  the  pauper  was     Melk- 
equivalent  to  his  paying  rent ;  and  that  the  comrooaers,  in-    *''*^^' 
stead  of  giving  him  so  much  money  by  way  of  wages,  had 
permitted  him  to  occupy  this  house.     That  the  case  had  ex- 
pressly stated  that  the  pauper  had  the  exclusive  enjoyment  of 
the   premises  in  question,  which  were   worth  20/.  a  year. 
That  possession  could  not  be  stated  in  stronger  terms.     And 
that  the  case  of  the  King  v.  filionglcy  (a)  was  much  stronger* 

Both  orders  quashed. 


PAUL  tigaimt  JONES.  m.  uC 


THE  defendant  being  indebted  to  Hemming  and  Smith  in  A  tarety, 
90/.  prevailed  on  the  plaiQtiff  and  two  others  to  join  ^^^L^^^^e 
with  him,  in  Jamutry  1785,  in  giving  a  warrant  of  attorney  lojebt  of  the 
confess  judgment  for  that  sum,  with  a  defeazance  thereon,  inprinciiMa  tUl 
case  the  debt  was  paid  by  three  instalments  of  30/.  each,  in  J^^*j[jJ^*?j^ 
two,  four,  and  six  months.     Default  was  made  in  P*>  t»«nt.  jj^^^gj^^^jj^^* 
In  November  1785  the  defendant  became  a  bankrupt;  and  in (^  upon auc* 
December  1786  obtained  his  certificate.     Before  the  bankrupt-  fuble  to  pa^ 
cy,  the  plaintiff  was  applied  to  for  payment  by  Hemming  and  J^,^^ 
Smithy  but  did  not  pay  any  part  till  afterwards,  when  he  paid  the  prinqpal 
44/.     The  defendant,  having  been  held  to  bail  for  this  sum,  to  bail,  not- 
obtained  a  rule  to  shew  cause  why  he  should  not  be  discharg-  withstand- 
ed  out  of  custody  on  filing  comition  bail,  on  the  grotind  ^***^I"|^i*^' 
this  debt  might  have  been  proved  under  his  commission. 

Mingay  shewed  cause,  and  insisted  that,  as  the  money  was 
not  paid  before  the  bankruptcy,  the  debt  could  not  be  proved 
umier  the  Commission,  and  then  the  certificate  was  no  bar. 
Taylor  v.  MiWi  and  Another.  Cowp.  525. 
'  darrow^  in  support  of  the  rule,  contended  that,  as  default 
was  made  in  the  pavment  by  instJilments  before  the  bankrupt- 
cy, the  debt  accrued  at  that  time,  and  consequently  was  capa- 
ble of  being  proved  under  the  comniission.  That  this  case 
iffZi  disiinguishahlc  from  that  of  Tayhr  v.  MilU^  because  here 
the  plaintiff  was  applied  to  for  payment  before  the  commission ; 

and 
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17S6i     sind  therefore  he  was  endeavouring  tai^ke  advantage  of  fab 

^^*>^-*^    own  neglect.     And  he  compared  this  to  the  ca«e  of  Brmfksr* 

Paul      Uoyd  (a)y  where  it  was  held  that,  as  the  plaintiff  might  hare 

loN^fc^     proved  his  debt  under  the  commission  of  bankru{|t  which  had 

issutrd  against  one  of  the  defendants  who  was  a  surety,  and 

had  neglected  to  do  so,  the  certificate  operated  as  a  bar. 

•  Ash  HURST,  J.     The  rule  of  law  is,  that  though  a  par^ 

ihake  himselt  lial)le  for  the  debt  of  another  by  a  ccmtract  prior 

'  to  the  bankruptcy  of  such  other  person,  and  he  does  not  acttK 

aUy  pay  that  rlt:bt  till  after  the  commission  of  banlcnipc,  be 

cannot  prove  his  debt  tmder  the  commission.     Htn^  it  was 

dot  paid  till  afterwards  ;  and  as  the  debt  only  adcroed  by  ac« 

tual  payment,  there  was  no  debt  to  which  he  could  swear  at 

the  time  of  the  bankruptcy. 

Duller,  J.  The  two  leading  cases  are  Goddard  v.  Van^ 
derhtyden  (A),  and  Toung  and  Another  v.  Hockley  (c) ;  where 
the  court  held  that,  inasmuch  as  the  money  was  not  actually 
paid  before  the  bankruptcy,  the  debt  should  not  be  barred  hy 
the  bankrupt's  ceriificate.  Those  two  cases  have  been  follow- 
ed and  recognized  by  many  subsequent  determinations.  Till 
the  money  is  paid,  the  part^*  cannot  prove  his  debt  under  the 
commission.  'I  he  case  of  Brooks  and  Uoyd  does  not  ap^y 
here.  The  bond  in  that  cuse  came  within  the  statute  of  7  G. 
1.  {d)  f  and  it  was  the  same  as  if  it  had  been  given  by  one  de- 
fend acit  alone  ;  for  both  were  principals,  ihit  h«;re^  as  this 
money  was  not  paid  by  the  plaintiff,  who  was  only  a  surety, 
till  after  the  bankruptcy,  the  deft;iidant  is  noe  entitled  to  be 
discharged. 

Rule  discharged. 

{a)  Ante,  17.        {h)  5  WU^oni  362;        (c)  WiUon^  ^46.       .  (d)  c-  SL   . 


Saturday        HOLDFAST  on  the  Demise  of  WOOLLAMS  aMitut 
^"^^^  CLAPHAM.. 

The  titli  to  ip  JECTMENT  for  lands  in  torkMr^,  tried  at  the  last  Toti 
SS  re^^tes  Assizes.     After  argument  last  term  bv  Chamhre  for  the 

back  from    l^^sor  of  the  plaintiff;  and  Laruo  for  thp, defendant, 
the  lime  of       AsHHURsT,  J.  now  delivered  thf;,  opinion  of  the  court* 
the  admit-        The  demise  was  laid  in  April  1  rs^.    The  plaintiff  proved  ^ts 
^^*,dy ^admittance  on  the  26ih  of  July  178§,  on  as^^render  bv  the 
against  i^»  ^  defendiint, 

persons  but 

the  lord.     So  that  the  surrenderee  may  recover  in  ejectment  against  the  surrenderor ;  oo  a  de- 
mise laid  between  the  times  of  suncnder  and  admittaunce. 
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lefendant,  by  xmy  of  mortgage  made  before  Afn'il  1786  ;  so     1787. 
hat  the  demise  laid  was  before  adtnitrance.     Mr.  Justice  Bui"   ^ — y — ^ 
eroU  the  trial  being  iiKHaed  to  think  that  the  titl^  of  a  copy-  Hol»fast 
lolder  was  not  complete  (so  as  to  maihtaiti  an  ejectment)  be-  Q,ff pJJ*^^  * 
ore  admittancey  the  plaintiff  was  nonsuited.     And  there  was 
n  the  last  term  a  motion  to  set  asWe  the  nortsXiit.     It  was  ar- 
^ed  on  ^e  part  of  the  defendant,  that  a  surrenderee  cannot 
naintain  trespass  till  admittance,  for  whith  was  cited  Cro, 
Eliz.  349*     But  W0  think  that  the  doctrine  laid  down  in  that 
:ase  will  not  govern  the  present.     For  trespass  is'  a  possesso- 
ry action^  and  the  case  there  put  is  of  a  surrenderee  ivho  never 
wan  in  possession  ;  so  that  the  determination  in  that  case  may 
be  true.     But  ejectment  is  a  fictitious  action  fbr  the  trial  of 
title. 

As  against  all  persons  but  the  lord,  the  title  of  the  surren- 
deree, after  admittance,  is  perfect  as  from  the  time  of  the  sttr^ 
render^  a»id  shall  relate  buck  to  it.  If  there  had  been  no  ad- 
mittance here  before  the  trial,  it  might  have  raised  a  greater 
doubt ;  though  even  then,  in  the  present  case  we  do  not  think 
it  would  have  barred  the  plaintiff^s  right  to  recover,  for  rea- 
sons which  I  shall  state  hereafter;  But  here  there  was  an  admit- 
tance before  trial,  and  that  shall  by  relation  operate  so  as  to 
give  the  plaintiff  a  complete  title  from  the  time  6f  the  surren- 
der ;  for  the  admittance  is  only  a  circumstance  required  by 
law  merely  for  the  sake  of  the  lord.  In  1  Leon.  ICX).  Rumney 
V.  Eves^  it  was  holden,  that  if  customary  land  do  descend  to 
the  younger  son  by  custom,  and  he  enter  and  leaseth  it  to  ano- 
ther, who  takes- ihd  profits,  and  after  is  ejected,  he  shall  have 
aa  ejeetionejirma^  without  any  admittance  of  his  lessor,  or  pre- 
sentment that  he  is  heir  ;  though  there  it  might  be  as  well  urg- 
ed that  the  lessor's  title  was  a  part  of  A/.»,  and  not  complete 
without  admittance.  But  if  there  could  have  been  any  doubt 
as  between  the  present  lessor  of  the  plaintiff  and  a  stranger, 
we  think  that,  considering  the  relation  between  the  lessor  of 
the  plaintiff  and  the  present  defendant,  that  doubt  is  removed ; 
for  this  ejectmem  is  br<night  against  the  surrenderor  himself  . 
by  the  surrenderee.  For  the  surrenderor  is  considered  as  a 
trustee  for  the  surrenderee.  9  fiJod>  75.  The  case  of  Davy 
v.  Beardiham  is  there  cited,  which  was,  where  the  testator  had 
agreed  for  the  purchase  of  a  copyhold,  and  pursuant  to  that 
agreement  a  surrender  was  made  out  of  court  to  his  use  ; 
then  he  devised  all  his  lands  to  R.  B.  and  died  before  admit- 
"tahce  ;  it  was  decreed  thai  the  copyhold  lands  should  pass  ; 
because  the  testator  had  a  title  in  equity  to  recover  them,  and 
1   u.  the 


Digitized 


by  Google 


602  CASES  IN  HILARY  TERM, 

1787.    the  vendor  stood  seized  for  him  till  a  legal  conveyance  cooU 

^'^mJ  be  made.     If  then  the  surrenderor  is  o^  considered  in  ^ 

Holdfast  Hght  of  a  trustee  for  the  surrenderee,  whatever  might  have  bccB 

agattut^  jj^^  gj^gg  formerly,  in  these  days  the  courts  have  considered 

LAPHAM.  ^j^.^  species  of  action  with  greater  liberality,  and  will  never 

suffer  a  trustee  to  set  up  a  formal  objection  against  the  plain- 

tiif 's  recovering  the  possession  of  that  property  which  he  only 

holds  in  his  right  and  for  his  benefit.     Therefore  on  the  whole 

we  think  that  this  nonsuit  ought  to  be  set  aside,  and  a  new 

trial  granted. 

Rule  absolute  (a). 

(a)  Vi4e  4  Burr.  1953. 


^SA.  TURNER  against  WINTER. 

A  patent  is  T^HIS  was  an  action  on  the  case  brought  agninst  the  dc- 

^**'**'fiLdon  fendant  for  infringing  the  plaintiff^s  patent,  which  was 

KMuntiigu^"  granted  to  him  for  producing  yellow  colour  for  paintiag  in 

oui,  or  give  oil  or  water,  and  making  white  lead,  and  separating  the  nune- 

direcdons     ral  alkali  from  common  salt,  all  by  one  process.     On  the  trial 

t^misl^    before  Buller^  J.  at  the  last  Sittings  at  fVestminster^  a  verdict 

the  public.    ^^^  found  for  the  plaintiiT;  and  on  a  motion  to  set  aside  that 

verdict  and  grant  a  new  trial,  these  facts  were  reported.  The 

plaintiff  within  the  usual  time  had  enrolled  the  following  sped- 

fication:  *«»  Take  any  quantity  of  lead,  and  calcine  it,  or  mi- 

^^  nium,  or  red  lead,  litharge,  lead  ash,  or  any  calx,  or  prepare 

*^  at  ion  of  lead  fit  for  the  purpose  ;  to  any  given  quanti^  of 

^^  the  above  mentioned  materials  add  half  the  weight  of  sea 

^^  salt,  with  a  sufficient  quantity  of  water  to  dissolve  k^  or 

^^  rock  salt,  or  sal  gepfit  or  fossil  salt,  or  any  marine  s^dt,  or 

"  salt  water  proper  for  the  purpose  ;  mix  them  together  by 

^^  trituration  till  the  lead  becomes  impalpable,  or  sufficiently 

^^  comminuted.     When  the  materials  have  been  ground,  kt 

"  them  stand  for  t\vcnty-four  hours,  in  which  time  the  lead 

'*  will  be  changed  to  a  good  white,  and  the  salt  decompound- 

^^  ed  ;  if  not,  the  trituration  must  be  repeated  with  a  farther 

^^  addition  of  salt,  till  the  white  colour  be  obtained ;  the  de- 

"  composition  of  the  salt  may  also  be  brought  about  by  diges- 

*^  tion  or  by  calcination.  The  materials  may  be  suffered  to  re- 

**  main  together,  before  the  alkali  is  separated  by  the  additioD 

"  of  water,  for  a  longer  time  than  is  specijfied  above,  accord* 

*^  ing  to  the  discretion  of  the  operator,  and  the  end  he  wishes 

"  to  obtain.     The  yellow  colour  is  produced  by  calcining  the 

'^  lead  after  the  alkali  has  been  separated  from  it  till  it  shall 

**  acquire 
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acquire  the  colour  wanted :  This  will  be  of  different  tints     1787* 
according  to  the  continuance  of  the  calcination,  or  the  de.    ^^-y^-^ 
gre^of  heat  employed,    'i'he  white  lead  must  be  finished  by   Tuhnsr 
repeated  ablations,  and  by  bleaching  it  till  the  white  be  ^^<^"*^ 
'  made  perfect.**     On  the  part  of  tht  plaintiff  it  Was  proved      *"^»^- 
bat  the  first  effect  of  the  process  was  the  separating  of  the  mi- 
eral  alkali  from  common  salt;  that  that  produced  white  lead  ; 
nd  that  by  continuing  the  process  to  a  certain  degree,  and  af- 
erwards  exposing  the  matter,  the  yellow  colour  was  produc* 
d.     That  as  the  specification  required  the  beat  to  be  continu- 
d  till  the  colour  was  obtained,  any  person  trying  the  experi- 
nent  would  necessarily  be  led  to  fusion.     That  a  chymist 
vould  see  by  the  specification,  that  if  less  heat  would  not  an- 
swer the  purpose,  he  must  go  on  to  fusion.     The  difference 
between  fusion  and  calcination,  both  of  which  proceed  from 
iifferent  degrees  of  heat  operating  upon  the  subject  matter, 
Aras  that  the  substance  to  be  calcined  continued  in  a  solid 
form  ;  whereas  fusion  is  a  liquid  state  to  which  the  substance 
may  be  reduced  by  continuing  the  heat.     Instances  were  pro* 
iuced  'by  persons  who  had  made  the  colour  by  the  help  ot  the 
ipecificatioo  alter  trying  some  experiments.     In  trying  those 
experimenu  minium  had  been  fused  in  the  first  instance.   The 
white  lead  produced  by  following  the  directions  in  the  specifi- 
cation was  not  what  was  sold  as  such,  but  a  white  substance, 
the  basis  of  which  was  lead.     For  the  defendant  it  was  proved 
that  the  patent  colour  could  not  be  made  by  following  the  di- 
rections of  the  specification.     For  calcination  was  not  suffici- 
ent to  produce  the  effect  intended ;  it  was  necessary  to  go  on 
to  fusion.  That,  as  it  appeared  upon  the  specification,  minium 
or  red  lead  might  be  considered  most  convenient  for  the  pur- 
pose, because  a  previous  process  was  necessary  to  reduce  lead 
to  minium  or  litharge,  before  the  other  parts  of  the  process 
were  to  be  begun  ;  minium  and  litharge  differing  only  in  hav- 
ing undergone  different  degrees  of  calcination.     But  that  mi- 
nium would  not  produce  the  effect  unless  first  fused*     And 
that  if  red  lead  were  calcined,  the  experiment  would  not  suc- 
ceed without  fusion :  whereas,  according  to  the  terms  of  the 
specification,  fusion  should  be  cautiously  avoided.     That  the 
specification  was  calculated  to  mislead  also  with  respect  to 
the  salts.     Vox  fossil  8al  is  a  generic  term,  including  all  mine- 
ral salu  :  but  only  one  species  of  fossil  salt,  namely,  sal  gem., 
has  marine  acid,  without  which  the  colour  could  not  be  pro- 
duced.    That  several  persons  had  tried  to  make  white  lead 
by  the  specification,  but  had  not  succeeded.    They  could  only 
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1787*     produce  a  gre3;itih  wbiu  powder  qniue  u^fit  for  pftiotiog,  m^ 

*— v—'    not  merchaumbiitA    ^       . 

Tunwui       jvir.  J.  BuLW*,  aft^r  r^poniog  these  facts,  observcdt  tim 

^^"^^  at  the  trial,tHre^  objectioDS  had  beeki  ukea  to  the  specificadoc 
iNTRt.  ^^^^  1'hat  vafier  .directing  ttMit  lead  shouki  be  cakined,  ii  <!> 
recced  another  ingrtdiei^t  tolM:  tai^en,  which  would  dohb- 
swer  the  purpose,  namely,  »iniuin.  Neither  was  k  8aidtlni| 
the  minium  bhquld  be  c  iciued  or  fused :  But  if  it  had  aoj  r^ 
'  ference  to.  the  pr^cedipg  wordft,  then  it  should  be  calcned, 
which  would  not  produce  the  effect,  fusion  being  necrsssrT. 
2dly^  That  ^^  fossil  salt''  was  improperly  meationed.  Thcrt 
were  avtny  kinds  of  fossil  ^alt*  only  one  of  which,  aaacfy, 
^^  sal  gem^'*  would  answer  the  'purpose ;  because  it  miiat  be 
a  marine  salt.  Zdty^  1  hat  all  these  things  put  together  did  BOtl 
produce  the  thing  inttrnded.  And  the  patent' was  £or  mm  is. 
ventiqn  u>  do  three. things  iupne  process,  whereas  one  of  dira, 
namely  white  lead, could  ixot  be  produced  at  all;  for  thatawJiHe 
substance  like  lead  remained,  applicable  >only  to  some  of  tJbe 
puiposes  of  common  white  lead,  ihe  learned  Judge  thea 
said,  that  at  the  trial  he  had  told  the  jury,  that  if  etihcref 
these  objections  were  weU  founded,  it  would  avoid  the  pstesL 
Erskine  and  Piggot  shewed  cause  against  the  rule  for  grsa^ 
ing  a  new  trial,  ai>d  contended  that  in  actions  io/r  isftiiigiBg 
patents  it  is  not  necessary  for  the  plaintiff  to  give  any  evidcaa 
to  shew  what  the  invention  is,  but  that  it  is  incumbent  en  the 
defendant  if  he  objects  to  the  specification,  to  shew  that  it  is 
defective,  and  that  persons  acquainted  with  the  aubjecti  coaU 
not  by  the  assistance  of  the  specification  effect  the  thuig  int^id* 
ed.  The  consideration,  which  the  patcmee  gives  for  hisox^ 
nopoly,  is  the  benefit  which,  the  public  are  to  derive  froA  hb 
invention  after  his  patent  is  expired  :  and  that  benefit  is  aie^v* 
ed  to  them  by  means  of  a. specification, of  the  invetKioiu  fivt 
it  is  not  necessary  that  that  specification  should  be  siich^  as 
that  persons  utiacquainted  with  the  terms  of  an,  whieh  avttt 
necessarily  be  used  in  writing  it,  should  he  aUe  to  uiHlerslaad 
it.  It  is  sufficient  if  persons  of  skill  can  understand  the  pro. 
cess  by  means  of  the  specification^. so  as  :to  keep  alive  thedis* 

1  covery  after  the  patentee's  exclusive  tide  is  ezpirecL 

The  first  objection  which  .has  been  raised  against  tbesnfi* 
ciency  of  this  specification  has  no  weight;  for  though  thedi* 
rection  to  calcine  is  applicable  to  all  the  ingredients  in  the  fiist 
part  of  the  description,  yet  scientific  persons  would  instaaify 
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Uaoaver  wh^  degrso  of  hes^  was  iieccssary  to  be  ua^d  to  each     1 767* 
)f  thoae  ingredienu ;  and  tliat  minium  being  already  a  calx,   U  y    / 
nust  be  fused*    9dfyt  I'be  heat  is  ordered  tabe  continued  till    ^  vm  via 
he  cuLperiment  awceeds,  and  the  colour  id  produced*    Fusio  JS^y^ 
m  ia  a-oeceasary  consequence  of  continuing  ^e  heat ;  and  thia  ^^^^^ 
iireetioa  would  be  auftciontly  understood  by  all  persons  ac^ 
luaiAled  with  the  subject* 

Aa  to  the  9d  objection  with  respect  to  the  ^*  £oasil  salt." 
The  flfteoification  begins  with  ^^  sea  salt,''  which  is  the  genus  i 
hen  it  afterwards  siatea  not  ^^  tmy  fossil  salt^"  but  '^  fossil 
lalt,"  cur  ^^  rniy  marbug  salt ;"  the  marine  saii  ia  therefore  the 
Muda  of  the  esperimenu  So  tbat  no  fisnil  sali  but  what  isi 
ikewise  a  marine  salt  can  be  taken  under  this  description* 

The  answer  to  Uie  3d  objection  is  that  a  species  of  white 
ead  is  produced)  though  not  the  common  ceruse  i  and  the  p»t 
«nt  does  not  profits  to  make  the  commAa  white  lead*  Be;* 
»des  the  making  of  white  kad  was  aot  the  subject  of  the  preu 
kent  action,  which  was  for  making  the  y«Uow  colour  ;  this  ao^ 
:ounts  for  the  plaintiff's  mot  being  prepared  to  pro^e  this  part 
»f  the  spe(dfiea^ion«  lipoa  the  wJnole  this  was  a  mere  matter 
>f  evidenoe,  aa  to  the  stifioieQcy  of  the  speci&cation  upoft 
which  the  jury  have  exercised  a  sound  discretioa. 

Bearcrojti,  ia  support  of  the  vule,  was  stopped  by  the  Coiut» 

AsomuasT,  J«  I  think  that,  aa  every  patebt  is  calculated 
feagiife  a  moMfd^/  to  the  pat»tee,  it  is  so  &r  aj^inst  the  pria« 
dfdea  of  lavt,  md  would  he  a  reason  against  it,  w«sre  it  aoe 
For  the  advantages  which  the  piiblio  derive  from  the  oommu*^ 
sicatien  of  the  iaventioa  after  the  expiration  of  the  time  for 
vbioh  th^  pttcetit  is  granted*  It  is  therefore  incumbent  on 
Oie  patentee  to  gtv«  a  specification  of  the  invention  in  the 
dearest  and  moat  unequivocal  terms  of  which  the  subject  is 
capable*  And  if  it  appear  diat  there  is  any  nnaeceaaary  ambi- 
guity aiecsectty  uurodueed  into  the  speciication,  or  any  thing 
arhich  tends  to  mislead  the  public,  ia  that  case  the  patent  is, 
rokL  H«ce  it  does  appear  to  me,  that  there  is  at  least  such 
I  doubt  on  the  evidence,  that  I  cannot  say  this  matter  has 
^eem  so  fully  and  furly  examtaed,  as  to  ^chide  any  Iftrthef 
inve^tigatioa  of  the  subject*  Three  objections  have  been 
lude  to  this  specification.  The  first  is,  that  in  the  specifica* 
kion  tjhe  public  are  directed. ^^  to  take  any  quantity  of  Jead^ 
md  oakine  it,  or  minium,  or  red  lead ;"  from  wha;ice  it  is 
inferred  that  ea/cinmg  is  only  to  be  applied  to  lead:  1  confisss 

Vei.*  JL  Ivi  i  i  '^ 
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ITST.    if  the  objection  Imd  rested  here,  I  shoiikl  have  eatertaiiiel 

^— ^^F— ^   some  <loubu 

ToRNim    '    The  oezt  objection  is,  that  in  the  subsequent  materials  to  be 

ogainH  added,  the  pubUc  are  directed  to  add  "  half  the  weight  of  sea 
iNtsR.  ^  ^^j^^  ^^  ^^1  gen^  or  fossil  salt,  or  any  marine  salu**  N<wr 
**  fossil  salt"  is  a  generic  term,  including  ^^  sal  geai*'  as  weilai 
other  species  of  fossil  salt.  And  I  understand  that  sal  gen  is 
the  only  one  which  can  be  applied  to  this  purpose  ;  so  tint 
throwing  in/ossilsaU  can  only  be  calculated  to  raise  doubUuMi 
mislead  the  public.  Tha|  word  could  not  have  been  added 
with  any  good  view  ;  it  must  produce  many  unneces8ai7  ex- 
periments i  therefore  in  that  respect  the  speciication  is  sot 
so  accurate  as  it  ought  to  have  been. 

Another  objection  was  taken  as  to  the  white  lead  ;  to  wbid 
it  was  answered  that  the  invention  did  not  profess  to  nuke 
common  white  lead*  But  that  is  no  answer ;  for  if  the  ps- 
tentee  had  intended  to  produce  something  only  like  n^iute 
lead, or  answering  some  of  the  purposesof  common  white  kad, 
it  should  have  been  so  expressed  in  the  specification.  Botb 
truth  the  patent  is  for  making  white  lead  and  two  other  tbiogi 
by  one  process.  Therefore  if  the  process,  as  directed  by  6t 
specification,  does  not  produce  that  which  the  patent  profes- 
ses to  do,  the  patent  itself  is  void.  It  is  certainly  of  conse* 
quence  that  the  terms  of  a  specification  should  express  the  in- 
vention in  the  clearest  and  most  explicit  manner;  so  that  a 
man  of  science  may  be  able  lo  priKiuce  the  thing  intended 
without  the  necessity  of  tr)  iag  experiments. 

BuLLEE,  J.  Msny  cases  upon  patents  have  arisen  withb 
our  memory,  nK>st  of  which  have  been  decided  againat  tlie 
patentees,  upon  the  ground  of  their  not  having  made  a  full  sad 
fair  discovery  of  their  inventions.  Wherever  it  appears  that 
the  patentee  has  made  a  fair  disclosure,  i  have  always  had  a 
strong  bias  in  his  favour,,  because  in  that  case  he  is  end^  to 
the  protection  which  the  law  gives  him»  How  far  that  lav, 
which  authorises  the  king  to  grant  patents,  is  poHcic,  it  iasot 
for  us  to  determine.  Whoi  attempts  nm  made  to  evade 
a  fair  patent,  I  am  strongly  inclined  in  fiavour  of  the  patentee: 
but  where  the  discovery  is  not  fully  made,  the  court  ought  to 
look  with  a  vtry  watchful  e^e  to  prevent  any  impoaitioaoa 
the  public^  Then  the  question  is  whether  the  present  pkus- 
tiff  has  made  a  fair  discovery  i  I  do  not  agree  with  the  coon- 
sel,  who  have  argued  against  the  rule,  in  saying  that  iiwas 
not  necessary  for  the  plaintiff  to  give  any  evidence  to^v 
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what  the  ioTention  was^  and  tbat  the  proof  that  the  specifica-  ITBT. 
tion  was  improper  lay  on  the  defendant ;  for  I  hold  that  a  ^-^v-^ 
plaintiff  roust  give  some  evidence  to  shew  what  his  invention  TuKNia 
was,  unless  the  other  side  admit  that  it  has  been  tried  and  sue-  ^^^^ 
ceeds.  But  wherever  the  patentee  brings  an  action  on  his  pa- 
tent, if  the  novelty  or  effect  of  the  invention  be  disputed^  he 
must  shew  in  what  his  invention  consists,  and  that  he  produc- 
ed the  effect  proposed  by  the  patent  in  the  manner  specified* 
Slight  evidence  of  this  on  his  part  is  sufficient ;  and  it  is  then 
incumbent  on  the  defendant  to  falsify  the  specification*  Now 
in  this  case  no  evidence  was  offered  by  the  plaintiff  to  shew 
that  he  had  ever  made  use  of  the  several  different  ingredienu 
mentioned  in  the  specification,  as  for  instance  minium,  which 
he  had  nevertheless  inserted  in  the  patent ;  nor  did  he  give 
any  evidence  to  shew  how  the  yellow  colour  was  produced*  If 
he  could  only  make  it  with  two  or  three  of  the  ingredients 
specified,  and  he  has  inserted  others  which  will  not  answer 
the  purpose,  that  will  avoid  the  patent*  So  if  he  makes  the 
article,  for  which  the  patent  is  granted,  with  cheaper  mate- 
rials than  those  which  he  has  enumerated,  although  the  latter 
wiU  answer  the  purpose  equally  well,  the  patent  is  void,  be- 
cause he  does  not  put  the  public  in  possession  of  his  invention, 
or  enable  them*to  derive  the  same  benefit  which  he  himself 
does* 

As  to  the  first  objection  which  has  been  taken  with  respect 
to  the  minlam :  it  was  not  pretended  by  any  of  the  plaintiff's 
witnesses  that  he  ever  made  use  of  minium*  And  it^  was 
proved  by  the  defendant's  witnesses,  that  from  the  specifica- 
tion they  should  be  led  to  use  minium,  because  minium  is 
lead  already  calcined,  which  is  what  the  sepecification  directs 
in  the  first  instance*  But  minium  will  not  answer  the  purpose* 
Then  as  to  fusion :  it  is  said  that  the  public  are  directed  by 
the  words  of  the  specification  to  continue  the  heat  till  the  ef- 
fect is  produced;  which  must  necessarily  lead  to  fusion, though 
fbsion  is  not  expressly  mentioned.  But  that  is  no  answer  to 
the  objection :  for  the  specification  should  have  shewn  by  what 
degree  of  heat  the  effect  was  to  be  produced*  Now  it  docs 
not  mention  fusion,  and  as  one  of  the  witnesses  said  in  order 
to  produce  the  effect  **  you  must  go  out  of  the  patent  ;^  for 
fusion  is  beyond  calcination,  and  in  some  sense  contrary  to  it; 
and  by  mentioning  calcination  it  should  seem  that  fusion  was 
to  be  avoided* 

The  next  objection  was  as  to  the  salts :  **  fossil  salt"  is  men- 
tioned  ^s  a  disunct  species  of  salt,  and  many  other  salts  are  also 
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Ugainit 


tASftS  tN  HILAHt  tfett*, 

menttotitd  Sis  indifferent  whether  6ne  or  the  6t1ker  ht  uMi 
B  t  it  was  proved  that  fossil  salt  was  a  getreric  term  ificitid> 
Ing  several  species,  and  that  **  salgenP  was  the  only  spcciti 
of  it  which  would  answer  the  purpose ;  because  none  of  thft 
others  contained  a  marine  acid,  which  was  essentiid. 

There  was  ho  contradiction  by  the  witnes^S  on  the  Afrd 
objection  ;  for  the  most  that  the  ptaintifTs  witnesses  %atd,  Iras, 
that  following  the  specification  Ae  estperiftient  only  produced 
%  white  substance  like  lead. 

Now  on  either  of  these  grounds  the  patent  is  void*  Betatttt 
if  the  patentee  says,  that  by  one  process  he  cati  prod!otc  three 
things,  and  he  fails  in  any  one,  the  consideration  of  hb  tfittit, 
lind  for  which  the  patent  was  granted,  fails^  and  dtc  ctoimbas 
beeti  deceived  iti  the  grant.  Slight  defects  in  tfat  UpetKca- 
tion  *vill  be  sufficient  to  vacate  the  patent.  In  a  case  beibtt 
Lord  Mamfeld  for  infringing  a  patent  for  Ste>l  thl^ses.  It  ^ 
|>eared  that  the  patt  ntee,  in  tempering  the  %teel,  rt^)bed  It 
with  tallow,  which  was  of  some  use  hi  the  operatioti ;  and  bc!» 
Cause  this  was  6mitted  the  specification  was  neM  to  be  imrafi- 
cietit,  and  the  pao  nt  Was  avoidtd. 

Rule  idi^olatt  Qn). 


Feb.  5th« 


Mitchell  and  Others  agairut  £t)I£, 

THIS  was  an  action  on  a  polic]^  of  insurance  on  goods  aa 
board  the  ship  Lady  Mansfield  ^^  from  Jamaica  to  Imi^ 
An."  The  defendant  paid  into  court  a  sum  of  naoney  on  ac* 
count  of  an  average  loss.  At  the  trial  before  BuUer  J.  at  the 
last  Sittings  at  Guiidhailj  the  cause  was  ultimately  referred  to 
one  of  the  jury  to  consider  what  was  due  to  the  plaintiffs,  who 
found  that  nothing  was  due  ;  and  thereupon  a  verdict  was  en. 

tered  for  the  defendant*    And  now,  upon  a  inotioD  for  a  new 

the  Ertt  in.  trial,  the  following  facts  were  reported  ;  the  ship  was  c^tured 
stance ;  and  in  the  course  of  her  voyage  by  an  American  privateer,  and  a 
Jj^^^l^'J,^"*  few  days  afterwards  the  captor,  having  stripped  her  of  her 
roost  ^ive  stores,  and  part  of  her  rigging,  and  having  taken  out  some  of 
the  under,  the  hands,  set  her  at  libert} .  There  wa9  a  clause  in  the  policy 
writers  no-  ^q  exempt  the  under- writers  from  average  losses  under  SLpcr 
sohabJe  ^^'<^^f*  And  the  part  of  her  cargotakenoutdidnot  amountio  mat 
time;  other- 
wise they  wave  thor  right  to  akandon  and  can  oalj  recover  as  lor  aa  avenge  kwi* 


When  the 
assured  re- 
ceive intel- 
ligence of 
such  a  loss 
as  entitles 
them  to  a- 
bandon, 
they  must 
make  their 
election  in 


Digitized 


by  Google 


IN  THE  TWt»rtVJ6fe^ENTH  YEAk  OF  GEO.  III.  Isdl 

•ttttu     !b  eoiiseqiietice  of  this  loss  of  part  of  the  crew,  it  be-     1T87. 
tattie  impossible  for  the  ship  to  pursue  her  voyage,  and  she   t-^y— ' 
Was  obliged  to  bear  aWay  to  Charles  Town^  where  she  arrived  Mi  icbel^ 
bh  the  18th  of  Ftbritary  1782.     She  was  there  put  into  the     J^^j^ 
hands  of  one  Crttden^  who  was  a  part  owner  in  the  ship,  and  had 
Hkewist  been  engaged  with  one  of  the  plaintiffs  m  former 
fr  Dsactions.     Cruden  in  jfunt  1782  sold  the  cargo,  and  receiv- 
ed the  whole  profits  of  the  sale  but  remitted  home  no  part  of 
dietti.     In  his  books  he  had  given  the  under-writers  credit  for 
the  akhount*     At  the  time  of  the  sale  he  Was  in  bad  ctrcum- 
stlltices,  and  afterwards  became  insolvent.    In  June  1 783  Cm. 
HBm  came  to  England^  and  several  applications  were  made  to 
hhn  on  the  part  6f  the- t)lain tiffs  by  Abi  /,  wh^*  had  concerns  with 
the  plaintiffs  as  well  as  with  Cruden^  and  who  said  at  the  trial, 
that  the  plaintiffs  had  looked  to  Cruden  for  payment  for  two 
tfr  three  years ;  durifng  all  which  time  no  notice  of  abandon- 
blent  had  been  eiven  by  the  plainVifl's  to  ihe  undtr-writers. 

The  learned  Judge  then  stated,  that  the  first  question  which 
h^d  been  made  was,  whether  the  plaintiffs  were  entitled  to  re- 
cover as  for  a  total  loss.  And  as  to  this  he  was  of  opinion,  that 
Mk  there  had  been  a  capture  which  for  a  time  had  occasioned 
ft  total  loss,  the  owners  had  the  option  to  abandon  or  not  as 
lAiey  pleased ;  but  if  they  chose  to  aoandoti,  they  ought  to  have 
^ne  it  immediately  upon  receiving  intelligence  of  the  loss ; 
"^xA  that  as  they  had  not  done  so,  but  had  looked  to  Cruden  as 
their  agent  for  payment,  he  was  of  opinion  that  they  had  wav- 
'M.  their  right  to  abandon,  and  could  only  recover  as  for  an 
average  loss. 

Another  question  was  then  made,how  far  the  plaintiffs  were 
Mtitled  to  an  average  loss  above  the  sum  paid  into  court 
which  amounted  to  the  difference  between  the  produce  of  the 
sales  at  Charles  Town^  and  the  invoice.  As  to  which,  the 
'tlaintiffk  contended  that  they  were  entitled  to  recover  from 
the  under-writers  a  charge  of  5/  per  cent*  commission  on  sel- 
ling at  Charles  Toxvny  and  5L  per  cent,  more  for  remitting. 
That  it  had  been  referred  to  one  of  the  jurymen  to  consider 
trhat  was  due  for  average,  who  had  awarded  that  nothing  was 
"iue. 

Erskinr^  Mlngay^  and  Baldwin^  shewed  cause  against  the 
iHjle.  They  allowed  the  right  which  the  owners  had  to  aban- 
'4on  m  consequence  of  the  capture,  but  argued  that  if  they 
'diose  to  abandon  they  ought  to  have  done  it  in  the  first  in- 
stance, as  soon  as  they  had  received  intelligence  of  the  loss, 
Uid  should  immediately  afterwards  have  signified  their  inten- 
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1787.    tion  to  the  under-writera*     Here  thejr  had  given  no  sii^  no- 

^— v«-^    tice  of  their  intention,  nor  had  informed  the  under-writers  that 

Mitchell  the  goods  were  placed  in  the  hands  of  Crudetu    On  die  coo- 

a^fut     t|.2„y^  xht  plaintiffs  themselves  had  constantly  looked  to  him 

as  their  agent.     They  had  made  repeated  applications  to  him 

for  payment ;  and  had  given  him  credit  for  the  space  of  three 

years. 

As  to  the  question  which  was  left  to  the  arbitrator^  it  codd 
only  be,  whether  any  and  what  average  was  due  ?  That  is, 
such  an  average  loss  as  the  under-writers  were  liable  to  p^ 
by  the  terms  of  the  policy  ;  which  must  amount  to  Zper  cenU 
at  least  i  For  the  moment  it  was  determined  that  €tny  average 
was  due,  the  quantum  could  not  involve  a  doubt;  for  an 
account  had  been  delivered  in,  the  correctness  of  which  was 
not  disputed,  if  the  nature  of  the  demand  itself  were  weU 
founded.  It  is  admitted  that  the  sum  paid  into  court  inclades 
every  thing  bat  the  claim  for  commission^  Now  wherever 
there  has  been  such  a  loss  as  would  entitle  the  parties  to  aban* 
don,  if  they  do  not,  they  cannot  afterwards  claim  any  thing 
for  commission  ;  because  if  they  elect  to  keep  the  cargo,  they 
are  only  entitled  to  the  average  loss  which  it  has  sustained  on 
the  spot.  And  as  to  the  manner  in  which  the  assured  choose 
to  dispose  of  it  afterwards,  it  cannot  be  a  matter  for  the  coo^ 
cern  of  the  under-writers,  if  the  voyage  is  entirely  put  an  end 
to.  Besides,  if  the  plaintiflFs  are  entitled  to  charge  commis- 
sion for  disposing  of  the  property  there,  and  transmitting  the 
proceeds  to  Europe^  the  defendants  on  Uie  other  hand  are  en- 
titled to  set  oflF  the  advantages  arising  from  the  discount  of 
the  bills ;  the  exchange  between  Charles  Town  and  London^ 
being  at  that  time,  greatly  in  favour  of  the  latter,  which  will 
more  than  counterbalance  the  claim  of  commission. 

Bearcrofty  Cowper^  and  Adam^  on  the  other  side  contended, 
that  they  were  entitled  to  a  total  loss  ;  but  if  not  to  a  total  loiB, 
yet  to  a  greater  average  loss  than  had  been  paid  into  court.  As 
to  the  First,  This  is  a  new  question  of  insurance  law  which 
has  never  yet  been  decided*  The  rule  of  law,  as  it  is  to  be 
collected  from  all  the  cases,  seems  to  be,  that,  while  every 
thing  is  done  bona  fide  for  the  benefit  of  all  the  parties  twp 
cemed,  the  assured  are  not  obliged  to  abandon.  Here  the 
ship  was  condemned  in  consequence  of  a  peril  within  the  po- 
licy- It  then  became  necessary  to  put  the  goods  into  the 
hands  of  some  person ;  therefore  it  was  not  a  voluntary  act  of 
the  owners;  and  it  was  by  mere  accident  that  they  got  into 
the  hands  of  Cruden  ;  who,  as  far  as  relates  to  this  transaction, 
was  totally  unconnected  with  the  plaintiflb.    Every  thing  was 
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lone  in  this  instance  for  the  preservation  of  the  cargo,  which    1787. 
iie  nature  of  the  case  would  admit  of*   Had  it  not  been  for  the    ^>--v^«<' 
:apture,  which  was  a  peril  insured  against,  the  goods  would  MircHkLL 
lever  have  got  into  the  hands  of  Crwkn.    At  one  time  it  is    ^S*^^^ 
dear  that  the  phuntiffs  had  a  right  to  abandon.    But  then  it 
iS  said,  that  from  the  great  length  of  time  which  they  suffer* 
:d  to  elapse  without  giving  notice  to  the  under-writers,  and 
from  the  correspondence  which  they  held  with  Cruden^  they 
lad  waved  that  right,  and  had  adopted  him  as  their  agent.  It 
never  yet  has  been  decided  that  the  assured,  having  once  a 
right  to  abandon,  wave  that  right  merely  from  the  length  of 
:ime  before  they  give  notice,  where  the  best  is  done  for  the 
benefit  of  all  concerned.     So  far  from  the  plaintiffs  consider- 
ing Cruden  as  their  agent,  they  have  pursued  him  adversely 
the  whole  time.     Whatever  time  is  consumed  in  making  the 
aest  of  an  average  loss  is  ultimately  for  the  benefit  of  the  under- 
tvriters.  The  case  of  Plantamour  and  Staples  (a),  applies  very 

strongly 

(a)  Plttnumour  mnd  Others  v.  StafiUst  iff.  23  G.  3.  B.  R. 

This  was  an  action  on  a  policy  of  insurance  on  the  ship  Durst,  at  and  from 
Mbneiiles  to  Madeira,  the  Cm/x,  and  the  isles  of  J''faMce,  and  Bourhoiif  and  to  all 
^arts  and  places  where  and  whatsoever  in  the  Etut  Xndkt  and  Ftrtia,  or  elsewhere 
>e/ODd  the  Citpe  of  Good  Hope,  from  port  to  port,  and  fr^>m  place  to  place,  and 
luring  her  stay  and  trade  to  all  ports  and  places,  until  her  safe  arnval  back  at  her 
ast  port  of  discharge  in  Prance,  upon  any  kind  of  goods,  also  upon  the  body, 
\*fCn  of  the  ship. 

There  was  also  a  count  for  money  laid  out  and  expended. 

Without  going  into  the  cause,  a  verdict  was  taken  for  the  plaintiflfs,  for  60/. 
L3#.  9f/.  subject  to  the  opinion  of  the  court  upon  the  following  cas^  which  had 
»een  previously  stated  and  agreed  to  by  the  parties. 

The  pl»ntiffs  are  merchants  at  Gmtna,  and  on  their  own  account  and  risk,  by 
neans  of  their  agents  at  Mareeiiiea,  were  interested  in  bullion  and  goods  and  mer- 
chandize shipped  there  on  board  the  ship  Durat,  consigned  to  the  plaintiffs'  cor- 
-espondents  at  Ihndidberry,  with  directions  to  barter  or  sell  the  same  on  their  ac- 
lonnt,  and  to  make  the  returns  on  the  same  to  Europe  in  other  goods,  the  produce 
»r  manufacture  of  ttuUs, 

The  plaintiffs  were  also  interested  in  the  said  ship  Dwat.  The  ship  Dmae 
tailed  frrom  Ftance  on  the  voyage  insured  in  June  1776 ;  and  in  the  outwani  bound 
royage  was  by  bad  weather  totally  lost  at  the  isles  of  France  in  Jpril  1777  >  The 
^oods  on  board  sustained  damaee,  but  great  part  of  the  bullion,  and  a  considera- 
ble part  of  the  goods,  were^saved,  and,  without  any  authority  from  the  imder-wri* 
lera,  sent  forward  in  another  ship  to  the  plaintiffs'  correspondents  at  Fiondicber^ 
•y^  who  received  and  disposed  of  the  same,  and  under  the  plaihtiffs*  orders  invest- 
:d  the  produce  in  other  goods,  the  produce  or  manufacture  of  India,  and  shipped 
he  same  on  the  plainuffs'  account  on  board  a  ship  called  the  Ftre  de  FamUie  bound 
o  France. 

The  Ferede  Famille  sailed  from  Fondieberry  for  Firance  in  Jugutt  \77^ ;  and  in 
he  course  of  her  voyage  home,  was  condemned  at  the  isles  of  France,  as  unfit  to  ' 
iroceed  to  Europe,  whereupon  the  plaintiffs'  goods  were  put  on  board  another 
khip»  called  the  LouUa  EUzabeih,  bound  for  France;  which  ship  with  the  plain- 
iftV  good  so  on  board,  sailed  for  France,  and  was  afterwards  taken  by  an  Mtf^lisb 
privateer,  and  bat  since»  with  all  her  cargo,  been  condemned. 

Ob 
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1787*    itroogty:  tf^  At  pre»eot  i  and  fthews  thfit  vhere  tke  aasuitdi!* 

^-y  ^  tb^  ^m  they  cmlbr  the  benefit  of  tke  hiiimtfice,if  aeTor^do. 

^ag^Mi'^  dte  gaodi  are  MUimtldy  lost,  the  under-vmter  ia  liable  topw 

SdiiI.  'i^''  anylcDgth  of  time  hAaelapsedbetwctendiA  accident, wfed 
was  the  original  cauae  of  the  loss,  and  the  time  whca  die  d^ 
aaaxid  waa  made  on  the  inauren  There  ia  beaidea in  cTerypab^ 
a  clauae  vhich  enablea  the  aaaured,  in  caae  of  ai^  loaa  oraa. 
(brtune,  to  8ue,laboiir  and  travail,  for  thereoovery  of  the  gocMk, 
x^thMttrejudice  to  the  imurance.  Thia  clause  oog^ht  to  be  go- 
atrued  liberally  andlargely,  as  it  is  introduced  for  the  benefiiii 
the  under-writers^  who  can  in  general  be  upon  tlue  apot  wfaa 
avich  losses  happen*  This  clause  necessarily  allowa  the  as- 
sured as  much  time  as  they  think  proper  to  dispose  of  the  carp 
in  the  best  manner  they  can,  before  they  exercise  their  rigk 
to  abandon*  But  if  in  ao  doing  they  willingly  do  any  act  ii- 
consistent  with  the  benefit  of  all  parties,  they  immediately  kii 
that  right*  It  would  be  highlv  dangerous  to  eatablish  tint 
in  each  case  the  Question  of  what  circumstances  amounted  toi 
waver  of  the  righi  of  abandoning  should  be  left  to  the  juit. 

.     Thk 

On  the  99th  Aagua  177a  serenl  of  the  utider-writen  on  the  policy  sigodt 
memonindufn  thereon,  whereby  thej  tgreed  to  run  the  risk  on  the  goo^  isfedtf 
aforesaid  in  any  other  ship  or  ships,  until  their  safe  arrival  m  firmtcet  bm  whick 
agreement  the  defendant  and  several  others  of  their  under- writers  refine  to  sip, 
•r  give  their  consent  to. 

Ihe  defendant  hath  paid  the  whole  of  the  average  U>8S«  occauoned  by  the  iH 
of  the  fbip  Duriu,  and  by  the  damage  of  the  plaintiflb'  goods  then  osi  board. 
'  By  the  capture  of  the  ship  LouUa  Elizabeth  and  of  the  goods,  the  pla^nriffii  9» 
tained  a  loss  of  12/.  2#.  M. per  cent,  on  the  sum  subscribed  on  the  said  policy*  wkick 
has  been  paid  by  all  the  under-writers  who  signed  the  memoraodum  ^  tibe  SA 
Augutt  1778. 

The  question  for  the  opinion  of  the  court  is,  Whether  the  defieadaat  is  Glide 
to  pay  the  said  loss  of  13/.  %i.  9d.  per  cent,  which  the  |4aintiffs  have  ao  sagai^ 
ed  by  the  capture  and  condemnation  of  the  ship  Louua  Elizabetb^  and  her  caiso; 
or  if  not,  whether  the  plainti£b  are  entitled  to  any,  and  what,  return  of  pR- 
mium  \ 

After  argument  by  Piggoi  fot^the  plaintifis,  and  Howtnb  for  the  deiiuidaB^ 

Lord  BlA  N  sF  I B  I.  D.  There  is  not  a  |)artide  of  duubt.  The  only  quesdoo  i^ 
whether  the  shipping  to  Europe  was  necessary  to  the  salvage.  It  is  admitted  tint 
the  defendant  is  tiable  upon  the  voyage  to  rondicherryf  though  the  goods  wcK 
conveyed  in  another  ship ;  therefore  that  circumstance  makes  no  diderence  Tkc 
sale  of  the  cargo  is  ^So  admitted  to  have  been  necessary .  Then  how  were  the  prO' 
eeeds  to  be  remittted  to  Europe?  What  was  the  best  way  of  getting  homeck 
money  for  the  benefit  of  the  insured  and  the  insurers  ?  Beyond  afl  doubt  rhe  bes 
way  was  to  invest  it  in  other  gouds.  Therefore,  that  being  done  which  was  ik 
best  that  could  be  done,  the  underwriters  are  liable. 

W I L Lts  and  Ash  h  u k st ,  Justices,  were  of  the  same  opinion^ 

BuL LER,  J.  There  is  no  case  which  expressly  decides  that  the  captam  msjr 
invest  the  produce  of  the  goods  saved.  But  in  MiUs  and  Eietcber  (a)  it  was  de- 
cided that  the  captain  has  a  general  power,  and  b  bound  in  duty  to  do  the  kat 
fcr  ati  6>ncenied« 

PoiceA  to  the  PtazntiCK. 
(a)  IMmglVQ* 
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Thkz  right  still  conttimes  in  law,  till  tbc  assured  themselves     iTBT. 
have  done  some  act  that  is  incoosisteot  with  the  interest  of  W^ 

sll  concerned,     Keasonahie  time  is  always  a  question  of  law  ^' ^^ 

{a)^  as  in  the  case  of  a  promissory  note,  ^'"'"* 

As  to  the  2d  point ;  the  plaintiffs  are  dearly  entitled  to  the  *'** 
commission,  inasmuch  as  Cruden  may  call  upon  them  for  it^ 
But  if,  on  the  contrary,  any  advantage  Wus  to  be  gained  by  the 
difference  of  exchange,  (of  which  there  i$  no  evidence,)  tbt 
igent  would  derive  that  benefit,  and  not  the  principal.  1  he 
|iefendant  has  admitted  that  there  was  anaverage  loss  by  pay-* 
ittg  4/.  Ss*  per  cent,  into  court ;  so  that  no  other  question  could 
liave  been  left  to  the  arbitrator  but  that  of  the  quantum^ 

AsHHURST,  J.  I'wo  questions  have  been  made  in  thi^ 
Dase.  Ist,  Whether  the  plaintiffs  are  entitled,  under  thes0 
circumstances,  to  recover  as  for  a  total  loss  ?  Secondly,  whe< 
ther,  under  the  reference  toahe  arbitrator,  h^  hat*  done  right 
in  awarding  that  nothing  is  due  to  the  plaintiffs  \ 

As  to  the  first ;  I  apprehend  that  the  g^netal  rul«  is  that 
where  any  part  of  the  property  insured  has  been  saved,  the 
iasured  caimot  recover  as  for  a  total  loss,  unless  he  make  hia 
election  to  abandon,  and  give  reasonable  notice  to  the  under- 
writer  of  his  intention  But  it  is  contended  that  the  assured  ne- 
rer  wave  their  right  to  abandon,  while  they  are  managbg  in 
the  best  manner  they  can  for  the  benefit  of  all  concerned  ;  and 
that  argument  is  groimded  on  the  common  clause  inserted  in 
every  policy,  whereb\  he  is  authorized  "to  sue,  labour,  and  '! 

»'  travail,  without  prejudice  to  the  insurance.^'  Now  this 
slause  does  not  in  my  apprehension  warrant  the  position  in  so 
large  an  extent  as  it  is  contended  for.  It  seems  to  me  that 
the  meaniBff  of  that  clause  is,  that  till  the  assured  have  been 
iaformed  of  what  has  happened,  and  have  had  an  opportunity 
>f  exerci«tng  their  own  judgment,  no  act  done  by  the  master 
»hall  prejudice  their  right  of  abandonment  AihI  that  is  rea- 
sonable ;  because,  in  general,  the  parties  live  in  this  country, 
md  the  loss  nay  happen  at  a  great  distance,  so  that  they 
sannot  exercise  thetr  judgment  immediately  3  it  is  therefbrjei 
accessary  that  the  master,  who  is  on  the  spot,  should  do  th^ 
best  he  can.  Bnt  I  think  that  the  assured  are  bound  to  decide^ 
lad  signify  their  election  to  the  underwriters,  whether  they 
will  abandon  or  not,  the  first  opportunity ;  and  for  this  reason, 
that  though  the  person,  who  takes  upon  him  to  act  on  theoc 
^asionfor  the  benefit  of  all  concerned,  is  not  the  agent  of  the 
assured,  yet  i^  upon  receiving  notice  of  die  loss  they  do  not 

Vol.  I.  K  k  k  k  elect 
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t7BT.    elect  to  abandon  to  the  underwriters,  then  diev  adopt  the  icH 
^^-y*— ^   ^^  ^^^^  persbn,  and  make  him  their  affent.  This  is  sometlraig 
Mitchell  like  the  notice  which  19  necessarv  to  oe  given  to  the  drawer 
^^''^     of  a  bill  of  exchange,  in  case  of  non-payment,  which  if  the 
*  ^^'     holder  omit  to  do,  he  is  cansidered  as  giving  credit  to  the  ao 
eeptor,  and  therefore  the  loss,  if  any,  must  fall  on  hiai* 
There  may  be  cases  where  the  previous  acts  of  the   mastd' 
may  not  make  him  the  agent  of  ekher  party,  and  he  only  acts 
in  common  for  them  both,  till  notice  is  received  hj  the  par- 
ties at  home.   If  after  such  notice  he  is  continued  in  his  ag€o> 
cy,  he  becomes  the  agent  of  the  party  by  whom  he  is  so  con- 
firmed ;  but  he  camiot  be  considered  as  the  agent  for  the  ao- 
derwriters,  till  notice  has  been  given  to  them  and  they  have 
had  an  opportunity  of  exercisiug^  their  discretion,  whether 
they  will  or  will  not  continue  him  f.  theugh  till  notice  of  the 
loss  was  first  received  by  the  assured,,  the  property  condnoed 
at  the  risk  of  the  underwriters.     Here  it  is  plain*  that  during 
the  course  of  near  three  years  Crti^/fn  was  considered  by  ibe 
assured  as  their  agent  r  credit  was  given^to  him  in  that  diff> 
racter  ;  frequent  applications  were  made  to  him  for  paymeotf 
and  till  his  insolvency^  there  was  no  appearance  of  any  intea- 
tion  to  disown  him  ;  that  #as  the  first  moment  when- the  a^ 
sured  thought  ef  abandoning. 

As  to  the  second  ground  of  objection  :  the  reference  to  Ae 
arbitrator  was  to  determine  whaPvrzn  due  for  average.  Now^ 
supposing  that,  instead  of  saying  that  nothing  was  due,  be 
had  said  that  4/.  5s.  per  cm^  was  due  ;  it  could  not  havebeea 
contended  that  he  had  done  wrong*  This  is  precisely  the  same 
thing  ;  for  so  much  has  already  been  paid  into  court ;  and 
there  is  nothing  more  due..  This  is  right  in  substance  ;  in<l 
there  seems  to  be  ik>  ground  for  the  court  tograns  anew  trial 
for  his  inaccuracy  in  point  of  form ;  especially  when  they  see 
that  strict  justice  has  been  done  between  the  parties* 

BuLLER,  J.  Two  questions  have  beei»  raised  in  this  esse;, 
the  one  a  particular  one  arising  out  of  the  circumstances  of  the 
case  ;  the  other  a  general  question  of  great  importance.  Asto»| 
the  first,  whether,  on  this  reference,  d\t  arbitrator  has  sp  fiff-j 
done  wrong  as  to  induce  the  court  to- interfere  and  set  wM^ 
his  award  ;  at  the  srial  there  was  much  altercation  with  rc^ 
•pect  to  the  t^rms  in  which  the  reference  should  be  made  t 
but  I  thought  it  was  of  no  consequence.  In  the  course  of  ckt 
trial  the  plaintiffs  produced  a  paper  in  court  containitig  an  tc^ 
count  of  what  was  due  to  them,  one  of  the  articles  of  wbici. 
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was  for  cofflmiMiom    And  the  defeBdaat  never  having  seeti    17S7* 
k  befipjre,  it  was  a  proper  subject  of  reference.    I  then  thought,    ^""v*^ 
and  still  am  of  opinion  that  the  plaintiffs  were  entitled  to  thatMiTCHSLi. 
commission ;  for  when  the  cargo  w^is  carried  to  CaroUna^  they     £^^' 
bad  an  option  of  either  having  the  goods  sold  on  the  spot,  or 
of  transmitting  them  to  England;  in  which  latter  case  they 
would  have  a  right  to  charge  the  underwriters  with  all  the  ex^ 
pence  of  bringing  them  home,  of  which  commission  forms  a 

Crt.  And  therefiore,  if  it  had  stood  on  that  ground,  I  should 
ve  thought  that  the  plaintiffs  would  have  been  entitled  to 
recover  that  sum.  Noihing  was  said  at  the  trial  about  the 
discount  of  12/*  ptrvenU  in  favour  of  bills  on  England.  But  if 
the  arbitrator  made  his  determination  on  that  ground,  I  think 
he  has  done  right  in  taking  that  as  a  benefit  on  the  other  side* 
And  it  is  not,  as  was  argued,  giving  the  underwriter  the  be- 
nefit of  the  market ;  for  he  is  only  answerable  for  bringing 
the  monev  home  ;  and  in  so  doing  he  is  liable  to  the  charges, 
and  entitled  to  the  advantages  of  \u  However,  if  the  court 
should  be  of  opinion  that,  upon  die  justice  of  the  case,  no- 
thing is  due,  they  ought  not  to  send  this  down  to  be  re-tried 
mer^y  on  a  point  of  rorm. 

As  to  the  agency,  this  is  one  of  the  clearest  cases  that  ever 
came  before  the  court.  When  the  omiers  were  infonooed  that 
the  goods  bad  got  into  the  hands  oiCmden^  they  made  no  ob- 
jection ;  they  applied  to  CrtidknV  correspondent  here  in  order 
to  obtain  payment  of  their  proportion  ;  and  they  afterwards 
made  applications  to  Crudcn  himself  when  he  came^  to  En^ 
kmds  this  is  in  ever)*  stage  adopting  his  acts,  and  it  is  admit- 
tug  him  as  their  agent. 

Then  the  only  question  which  remains  is  of  general  conse- 
quence, Whether  the  owners  are  entitled  to  recover  as  for  a 
total  loss  ?  It  is  true  that  the  owners  are  not  bound  to  aban- 
don ;  there  never  was  a  case  which  determined  that  they 
were  ;  on  the  contrary,  all  the  cases  have  said  that  where  they 
are  entitled  to  abandon,  if  any  part  of  the  property  exists, 
they  have  the  option  whether  they  will  abandon  it  or  not.  A 
total  loss  is  of  two  sorts ;  one,  where  in  hex  the  whole  of  the 
property  perishes ;  the  other,  where  the  property  exists,  but 
the  voyage  is  lost,  or  the  pxpence  of  pursuing  it  exceeds  the 
benefit  arising  from  it.  I  am  of  the  same  opinion  with  my 
brother  Ashhurst^  that,  where  the  voyage  is  lost,  but  the 
poperty  is  saved,  the  owners  have  an  option  to  abandon ; 
but  that  unless  they  do  elect  to  abandon,  it  is  only  an  ave- 
rage loss.  Whether  many  years  ago  it  might  not  have  been 
wiser  for  the   courts  to  nave  determined  that  the  owncrsj 
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should  not  m  any  c^te  abandon  w1m)%  the  pfOp«ftjr  £d  exittf 
is  not   for  our   consideration*     About  che  ywt  iT4f5  that; 
Mitch BLL  question  was  determined  after  tnnch  deliberatioa  s  but  atill 
againtt     unless  the  owners  do  some  act,  signifying  their  tnt^itioii  lo 
'^ '**     abandon,  it  is  only  a  partial  loss.     The  case  cited  by  dl€  de- 
fendant's counsel  does  not  apply  here*     It  Was  no  part  of  the 
consideration  of  the  court  there,  whether  the  event  whick  hap» 

S^ened  m  the  outward-bound  voyage  should  entitle  the  asaurod 
o  recover  as  for  a  total  loss :  but  the  ground  of  that  decieieB 
was,  that^  in  the  homeward  bound  voyage,  the  ship  was  ca{H 
tured  and  condemned,  which  occasiont^d  a  total  loss*  Tm 
only  question  there  was,  whether  the  owners,  by  the  act  of 
ahiuing  the  goods  from  one  ship  to  another,  had  precluded 
^mselves  from  recovering  on  the  policy  i  But  in  that^aae^ 
as  the  assured  had  done  every  thing  for  the  benefit  of  thecal^ 
go,  the  court  thought  they  were  entitled  to  recover. 

Then  the  only  point  to  be  considered  is,  whether  this  doe* 
trine  will  be  productive  of  any  uncertainty  i  If  it  would,  dtti 
would  be  a  sufficient  reason  in  a  new  case  for  not  adopting  it« 
But,  in  my  opinion  a  contrary  decision  Would  be  productive 
of  inBnite  uncertainty.  For  it  would  leave  open  a  very  vagM 
quesiion,  namely,  what  time  the  assured  shouUbe  sdlowed  to 
abandon.  If  it  can  entend  to  three  years,  there  is  no  reaaos 
why  it  should  not  to  a  much  longer  period.  But  no  uncct* 
tainty  can  follow  from  this  determination ;  for  our  opinioo  is| 
that  when  the  account  of  a  loss  has  reached  die  assured,  ihef 
must  make  their  election  whether  they  will  abandon  or  aol; 
if  they  do  they  must  give  nc^ice  of  their  intention  to  the  on* 
derwriters  within  a  reasonable  time.  If  they  act  otherwise 
they  cannot  be  permitted  at  any  subsequent  period  to  change 
the  partial  into  a  total  loss. 

The  court  then  observed,  that  as  a  verdict  had  been  enter* 
ed  under  a  mistake,  it  must  ht  altered,  and  a 

Nonsuit  etttered* 


Web.  6th. 


SEWARD  against  BAKER. 


^T^HIS  was  an^ action^  upon  promises  for  petit  customs* 


A  genertl 

indebitatus       j^     ^Yht  plaintiflF  in  the  twelve  first  counts  of  the  declara* 

wuruefor    ^^^°^  claimed  several  duties  by  a  prescriptive  right  under  the 

toQs.  mayor  and  burgesses  of  Southampton ;  the   five  last  counts 

stated  generally,  that  the  defendant  was  indebted  in  a  certain 
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im  for  tolls  and  duties ;  and  tliat  he  promised  to  pay,  &c.  i787« 
'o  these  counts  the  defendant  demurred,  and  shewed  the  fol-  ^— v-^ 
>wing  causes :  that  it  does  not  appear  by  those  counts,  or  any  Sewarb 
r  either  of  them,  what  tolls  or  duties  are  meant  to  be  claim-  ^f^'s!. 
d  or  demanded,  and  for  that  the  said  plaintiflF  hath  not,  in 
nd  by  those  counts,  or  any  or  either  of  them,  shewn,  or  set 
Drdi,  what  tolls  or  duties  are  payable  in  particular  for  any 
peel  fie  goods  imported  in  the  manner  in  those  respective 
ounts  mentioned ;  or  how,  or  why,  such  tolls  became  and 
re  payable ;  nor  hath  shewn  that  any  goods  liable  to  the  pay* 
nent  of  tolls  or  duties  have  been  imported  by  the  said  defend- 
int ;  and  for  that  the  said  plaintiflF  hath  not  in  and  by  those 
:ounts,  or  any  or  either  of  them,  shewn  any  right  or  title  in 
limself,  by  grant,  prescription,  or  ownership  of  the  said  port, 
)r  any  part  thereof,  or  by  any  other  means  whatsoever,  to 
:laim,  demand,  have,  and  receive,  any  tolls  or  duties,  for  any 
cind  of  goods  imported  as  aforesaid  ;  and  for  that  it  does  not 
ippear  to  the  court  here,  nor  is  it  averred  in  and  Iw  those 
:ounts,  or  any  or  either  of  them,  that  the  said  tolls  and  duties 
thereby  claimed  are  reasonable  tolls  and  duties ;  and  for  that 
those  counts,  and  each  and  every  of  them,  are,  and  is,  much 
too  general,  and  do  not  contain  any  certain  claims  or  demands^ 
so  described  as  to  enable  the  said  defendant  to  answer  or  de* 
fend  himself  against  the  same  ;  and  the  said  last  mentioned 
counts,  are  and  each  and  every  erf  them  is,  in  various  other  re- 
spects, defective,  insufficient  and  informal,  ^e. 

Bcnver^  in  support  of  the  demurrer,  observed  that  it  was  an 
indisputable  rule  in  pleading,  that  the  declaration  must  shew  a 
title  in  the  plaintiff  to  a  common  intent.  And  where  the 
plaintiff  claims  my  thing  in  derogation  of  the  common  rights 
of  the  subject,  he  must  shew  how  he  claims  it.  Less  certainty 
perhaps  is  sufficient  where  the  right  to  the  thing  claimed  lies 
within  the  knowledge  of  both  parties :  but  where  the  right  is 
only  known  to  the  plaintiff,  a  general  indebitatus  assumpsit  will 
not  lie.  10  Co.  77.  a.  He  admitted  that  port  duties  from  their 
nature  imported  a  right  in  some  person :  but  he  insisted  that 
on  these  counts  it  did  not  appear  to  whom  these  duties  belong- 
ed. The  defendant  could  not  possibly  know  that  they  had 
been  demised  to  the  plaintiff.  In  the  case  of  goods  sold  and 
delivered,  an  indebitatus  assumpsit  is  sufficient,  because  the  ^ 
declaration  states,  that  they  are  sold  and  delivered  at  the  spe- 
cial instance  and  request  of  the  defendant ;  so  that  such  a 
claim  must  be  within  the  defendant's  knowledge,  and  dien  it 

becomes 
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178f.  becomes  a  good  ground  fbr,an  implied  assw^git.  This  CMe 
^'-'Y— ^  cannot  be  governed  by  that  of  The  Mayor  of  larmou$k  v«  Eain 
Sewaro  (^a)^  where  the  court  held  that  such  a  right  as  the  present  maf 
Bakciu  prescribed  for,  because  here  the  plaintiff  has  not  set  out  any 

prescriptive  right  in  these  counts.  If  this  had  been  a  gene- 
ral demurrer,  it  would  perhaps  have  admitted  the  pronuse, 
according  to  the  case  of  The  Mayor  of  Exeter  v.  Tria^ 
(b)  ;  there  the  Court  said,  ^^  we  give  no  positive  opinioa  as 
^  to  the  second  count,  (which  was  a  generid  ifukbiuotts  ob^ 
^^  sumpsit  for  petit  customs^)  but  we  incline  to  think  that  dm 
^^  is  also  well  enough  upon  a  general  demurrer  :"  but  it  does 
not  follow  that  it  would  have  been  good  on  a  tpecial  denrar- 
rer  ;  and  indeed  the  very  reverse  is  fairly  to  be  mferred  from 
the  language  of  the  court.  For  there  are  many  things  good 
on  a  general,  which  cannot  be  supported  on  a  special  dcnmr- 
ren  And  it  is  observable  that,  in  all  former  cases,  the  plan- 
tiff  has  shewn  some  title,  and  the  question  has  been  npcm  the 
sufEciency  of  that  title  :  but  in  the  present,  no  title  whatever 
is  shewn. 

Marshall^  contray  was  stopped  by  the  court. 

AsuHURST,  J.  It  has  been  the  constant  practice  since  my 
time  to  declare  for  toUs  in  this  general  way  ;  and  it  is  cer- 
tainly the  most  beneficial  way  for  the  plaintiff,  and  does  -not 
subject  him  to  be  turned  round  on  every  captious  objec^ik 
lo  the  case  cited  from  Wikon  there  was  no  occasion  for  the 
court  to  give  any  opinion  whether  the  declaration  would  have 
been  good  on  a  special  demurrer,  because  that  was.  a  case  of 
general  demurrer* 

fiuLLER,  J»  I'he  practice  has  been  universal  to  declare  b 
this  manner,  first,  by  a  special,  and  then  by  a  general  count. 
The  objections  have  been  artfully  divided  in  the  special  can* 
ses,  but  they  are  all  resolvable  into  one,  t^hich  is  the  real 
question,  whether  a  general  indebitatus  assumpsit  will  lie  for 
tolls  ?  And  on  that  point  the  cases  are  all  one  way.  Suppo- 
sing an  actual  promise  had  been  made,  there  could  have  been 
no  doubt  but  that  this  form  of  declaring  would  have  been  pro- 
per. Then  if  an  actual  promise  would  maintain  this  action, 
an  implied  one  will  likewise  do  so  :  the  declaration  is  there* 
fore  good  in  form,  for  the  court  cannot  see  on  the  record,  whe« 
ther  there  has  been  an  express  or  implied  promise.  The  great 
*  objection  which  has  been  raised  is,  diat  this  claim  is  against 
common  right,  and  therefore  that  the  plaintiff's  title  must  be 
plainly  shewn*  But  there  are  many  cases  where  that  is  not 
/-?w. /y, /2^,  Z/,      /o€>a^fOi^.  necessary; 

<<?)     Burr,  1402.  (b)%    WiU.95. 
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rcettary  i  toch  as  the  case  of  a  fine  for  an  admission  to  co»  1T87. 
jpyhiAi  lands  ;  there  the  plaintiflF  's  title  as  lord  is  not  set  forth, 
in.  the  declaration^  and  yet  it  has  always  been  held  that  an  in^ 
€ieiit€aus  a$9umpsit  will  lie  for  fines.  Jittk  v.  Grants  DongU 
C95.  Evelyn  v.  Chichester^  3  Burr.  1717*  So  also  huiebitatuM 
usmtmpsit  will  lie  for  the  jprofiu  of  an  office.  And  yet  in  these 
cases  the  court  are  not  intormed  on  the  record  what  the  plain- 
tiff's title  is  ;  neither  is  it  within  the  defendant's  knowledge 
OB  what  tide  he  means  to  rely. 

Judgment  £Dr  the  plaintiff. 

WINCH  against  KEELEY.  ^««^;i 

/NDEBITATUS  assumpsit   for  work   and  labour,   money  The  as- 
paid,  laid  out,  awi  expended,  money  knt^  and  on  an  ac-  ^gnor  of  » 
count  suted.  ^^  ''^^^' 

JPieas  1st,  Non  atsumpsit.     adly.  That  after  the  day  of  ma- ubec«nc\ 
kmg  the  promises,  (sPr.  the  plaintiif  became  a  bankrupt,  Esfc.  bankrupt, 
and  that  his  commissioners  assigned   over  bis  eitcts  to  ^^^  !|1^^  ^"Vl*^ 
assignees,  &fc.  by  rirtuc  of  which  he  the  defendant  is  charge- ^j^^^^^^ 
able  to  pay  the  suras  of  money  mentioned  in  the  declaration  of  the 
to  the  assignees,  &^c.  3dly,  Set  off  for  goods  sold  and  deliver-  »iignee. 
ed,  money  paid,  laid  out,  and  expended,,  money  lent,  and  for  ^  ^^j^^^"* 
money  due  on  an  account  suted*  nipt,  m 

The  replicatian  admitted  the  matters   contained  in  the  2d  trustee  for- 
plea  to  be  true  ;  and  as  to  all  the  promises  in  the  declaration  ^"other,. 
mentioned  and  all  the  sams  therein  contained,  except  as  to  p^^^^^. 
7SL  13^.  9dm  parcel,  &fe.  the  plaintiff  acknowledged  that  he  the  assign* 
would  not  further  prosecute.  Then  the  replication  proc  ceded  >^^t  of  his 
as  follows-;  and  as  to  that  sum,  he  says  that,  before  the  ^i>^e  htscomniis  ' 
that  the  plaintiff  became  a  bankrupt  in  manner  and  form  assjoners. 
the  defendant  hath  in  his  said  plea  alleged,  the  said  defendant 
was  indebted  to  him  the  said  plaintiff  in  the  several  sums  of 
■toney  in  the  said  declaration  mentioned,  and  that  he  the  said 
plaintiff  was  also  indebted  to  the  said  defendant  in  certain 
other  large  sums  of  money ;  and  that  upon  an  account  fairly 
and  justly  taken  between  the  said  plaintiff  and  the  said  de- 
fendant there  was  then  due  and  owing  from  the  defendant  to 
him  the  said  plaintiff,  on  the  balance  of  such  accoimt,  the  sum 
of  7SL  12s.  9d^  for  and  on  accoimt  of  the  several  sums  of  mo- 
ney in  the  third  and  fourth  counts  of  the  said  declaration 
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irS7»  mentioned,  over  and  above  all  sums  of  money  wkatsoewer  d« 
^i^'v—i'  *  and  owing  from  the  said  plaintiff  to  the  said  defendant,  that  it 
Wf  «CH  to  say  at  Weatmmter  aforesaid ;  and  the  said  plaintiff  fardrar 
^*"*^^  saith,  that  he  the  said  pluiatiff,  before  the  time  that  he  becMM 
and  was  a  bankrupt  in  manner  and  form  as  in  the  said  plea  men- 
tioned, to  wit  on  the  20th  of  October  1785,  at  fVcMtrnhmUf 
aforesaid,  in  the  said  county,  became,  smd  was  jasdy  iadebied 
to  one  Joseph  Seark  in  a  large  sum  of  money,  to  wit,  in  die 
sum  of  7ZL  \2s.  9d.  And,  being  so  indebted,  he  the  said  pb»* 
tiff  afterwards,  to  wit,  on  the  day  and  year  last  aforesaid,  and 
before  he  became  a  bankrupt,  to  wit,  at  Wentminster  aforesaid, 
in  the  county  aforesaid,  by  bis  certain  deed  poll,  sealed  with 
the  seal  of  him  the  said  plaintiff,  which  said  deed  he  the  said 
plaintiff  bringjj^  here  into  court,  the  date  whereof,  &c.  in  coo* 
sideration  of  the  said  sum  of  money  so  as  aforesaid  due  and 
owing  from  him  the  said  plaintiff  to  the  said  Joseph  Sectrk^^xA 
bargain,  sell,  assign,  and  transfer  to  the  said  Joseph  Seark  the 
said  sum  of  7SL  \%s»9d.  parcel  of  the  money  in  the  said  de- 
claration mentioned ;  to  hold  the  same  to  the  said  Joseph 
Seark  from  thenceforth  to  his  own  proper  lue^  under  a  cer- 
tain proviso  therein  and  herein  after  mentioned ;  and  did 
thereby  constitute  and  appoint  the  said  Joseph  Seark  his  true 
and  lawful  attorney  irrevocably,  and  did  give  and  grant  unts 
him,  his  executors  and  administrators, full  power  and  authoriqr 
in  his  name,  to  the  only  proper  use  and  behoof  of  the  said  Jo- 
seph^  to  ask  demand,  and  sue  for,  the  aforesaid  sum  of  73^  I2s. 
9d.  Provided  always,  that  if  he  the  said  plaintifl^  bis  execnton 
or  administrators,  should  well  and  truly  pay,  or  cause  to  be  paid 
unto  the  said  Joseph  the  said  sum  of  7SL  12#.  9d.  so  due 
and  owing  to  him  as  aforesaid,  within  two  calendar  months 
after  the  date  of  those  presents,  then  the. said  deed  poll, 
and  every  article  and  clause  therein  contained  should  be 
void ;  as  by  the  said  deed  poll,  relation  being  thereooto 
had,  may  more  fuUy  appear.  And  the  said  plaintiff  fur- 
ther saith,  that  he  did  not,  at  any  time  within  the  space  of 
two  calendar  months  after  the  date  of  the  said  deed,  pay  to 
the  said  Joseph  the  said  sum  of  73/.  12s.9J.bo  due  and  owing, 
to  him  as  aforesaid,  but  that  the  same  hath  from  thence  hither- 
to remained  due  and  unpaid  from  the  said  plaintiff  to  the  said 
Joseph  ;  and  that  the  original  writ  in  this  suit  was  sued  out  in 
the  name  of  htm  the  said  plaintiff  for  and  on  die  behalf  of  the 
said  Joseph  Searky  and  for  the  purpose  of  enabling  the  said 
Joseph  Seark  to  receive  the  said  sum  of  73/.  12s.  9dm  parcel  of 
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the  sard  sums  in  the  said  declaration  mentiontrd,  according  to  17B7* 
the  form  and  f  Ifect  of  the  said  deed  poll,  and  not  for  the  bi  ne-  ^--v^-^ 
fit,  usf,  or  behoof,  of  the  said  plaintiff,  thai  is  to  say,  ai  WV.^N  WmcH 
minster  aforesaid,  in  the  county  aforesaid  ;  and  this  he  is  rea^  ^i"'^^ 
dy  to  verif\ ,  wherefore  he  prays  judgment,  &fc.  as  to  the  said 
73/.  12^.  9^.  To  this  replication  there  was  a  general  demur*'' 
rer  and  joinder. 

Morgan^  in  support  of  the  demurrer,  contended  that  this 
debt,  being  a  chose  in  action^  could  not  be  absigned.  Co.  Lilt. 
214.  a.  2  RoL  Abr.  45.  F.  6.  Although  the  king  l>y  his  prcro- 
gative  may  «issign  a  cho-se  in  action^  yet  his  grantee  cannot. 
Cro.  El'tz.  180.  Bills  of  exchange  are  assignable  by  the  laW 
oi  merchants :  but  promissory  nqtes  can  onh  be  assigned  un- 
der the  3  &f  4  Ann.  c.  9.  which  shf  ws  that  at  common  law  they 
could  not.  That  being  the  law  generally,  that  inconvenience 
will  result  from  permitting  persons  subject  to  the  bankrupt 
laws  to  assiga  over  their  effects  to  particular  creditors  on  the 
eve  of  a  bankruptcy. 

Lawrence  contra^  did  not  dispute  the  general  principle  ;  and 
admitted  that  if  the  action  had  been  brought  in  the  name  of 
.SVar/r,  those  case's  would  have  applied ;  and  that  this  assignment 
could  not  have  bceu  supported  if  it  had  been  fraudulent.  But 
he  observed  that  the  question  here  was,  whether  a  cA(?*^  in  ac<* 
tion  can  be  assigned  for  an  antecedent  debt,  so  that  the  assignee 
may  recover  ou  it  in  the  name  of  the  assignor.  The  cases 
cited  only  prove  that  the  action  cannot  be  maintained  by  the, 
assignee.  It  cannot  now  be  disputed  that  courts  of  equity 
will  protect  a  choae  in  action  when  assigned  i  and  courts  of  law 
have  frequently  permitted  the  assignee  to  sue  in  the  name  of 
the  assignor.  A  court  of  cqttity  bus  held  such  an  assignment 
to  be  good,  even  though  the  assignor  afterwards  became  a 
bankrupt.  Unwin  v.  Oliver^  cited  by  Lord  MunsfieU^  in  I  Burr* 
461.  Ex  parte  Byas^  1  Atk.  124.  If  then  such  an  assignment 
be  good  m  a  court  of  equity,  the  onlv  i|U(:-stion  is,  whether  or 
not  this  court  will  take  notice  of  s  ich  a  trust.  Now  courts  of 
law  have  taken  notice  of  trusts  in  many  instances.  In  the  case 
of  Bottomley  v.  Brooke  (r/),  which  was  debt  on  bond,  the  de- 
fendant pleaded  that  the  bond  was  given  for  securing  ICV)/. 
lent  to  the  defendant  by  one  E.  Chancellor^  and  was  given  by 
her  direction  to  the  plaintiff  in  trust  ior  he  r,  and  that  £.  Chan* 
cellor^  bef^>rc  the  action  brought,  was  indebted  to  the  defend- 
ant in  more  money  than  the  amount  of  the  bond ;  to  this  there 

Vol.  I.  L  I  1 1  ^-s 

(a)  M.  22  G.  3.  C  B.  Vide  2  Black.  Ftp,  1271 . 
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1787.  was  a  demurrer,  which  was  withdrawiji  by  the  advice  of  the 
i— y^ — '  court.  So  that  the  court  there  did  not  look  to  the  person  Ic- 
Wi  CH  gaily  entitled,  but  to  her  wha  was  beneficially  interested  in  the 
^yf[^l  bond.  The  authority  of  this  case  was  afterwards  recognized 
in  that  of  Rudge  v.  Birch  {a)  in  this  court,  where,  to  debt  on 
bond  the  defendant  pleaded,  that  the  bond  was  given  to  the 
plaintiiF  in  trust  for  A.  for  a  debt  due  from  the  defendant  to 
A. ;  and  that  A*  at  the  time  of  exhibiting  the  plaintiff's  bill  was 
indebted  to  the  defendant  in  more  money.  The  plaintiff  de- 
murred, and  the  court,  on  the  authorit)  of  the  case  of  Bottom* 
ley  V.  Brooke^  held  this  to  be  a  good  plea.  It  has  likewise 
been  since  recognized  in  Webster  v.  Scales  (^),  where  it  waa 
held  by  the  court  that  a  bankrupt's  interest  as  a  trustee  was  not 
assignable  by  the  commissioners.  Immediately  on  this  assigOf 
ment  the  plaintiff  became  a  mere  trustee  ;  if  so,  this  case  falls 
within  the  principle  of  that  of  Webster  v.  Scales*  For  by  the 
1  jfac.  1.  c.  15.  «•  15.  the  comlnissi oners  are  only  empowered 
to  assign  those  things  which  are  for  the  benefit  of  the  bankrupt. 
Therefore  this  debt  could  not  pass  under  the  assignment  from 
the  bankrupt's  commissioners  to  his  assignees;  because,  whea 
recovered,  it  cannot  be  applied  to  the  bankrupt's  benefit. 

Morgan  in  reply.  There  is  no  doubt  but  a  chose  in  action 
may  be  assigued  in  equity :  but  the  question  here  is,  whether 
it  can  be  so  assigned  in  a  court  of  law.  In  Bottomley  v»  Brooke^ 
the  parties  had  only  done  what  they  lawfully  might ;  the  bond 
was  originally  given  to  the  plaintiff  for  the  benefit  of  Mrs. 
Chancellor  ;  and  on  an  account  between  her  and  the  defendant 
bhe  would  have  been  found  indebted  to  him :  but  no  question 
there  arose  concerning  the  assignment  of  a  chose  in  action.  In 
the  case  of  Rudgt  and  Birch  the  plaintiff  was  a  trustee :  but 
here  the  plaintiff  is  not  to  be  considered  in  that  light :  because 
he  was  the  original  debtor,  and  unless  he  could  assign  a  cho$e 
in  action^  his  interest  in  the  bond  is  now  vested  in  his  assig- 
nees* 

AsHHURST,  J.  The  cases  which  have  been  cited  by  the 
plaintiff'h  counsel  go  a  great  way  in  determining  this  question. 
It  is  true  that  formerl}'  the  courts  of  law  did  not  take  notice 
of  an  equity  or  a  trust  i  for  trusts  are  within  the  original  ju- 
risdiction of  a  court  of  equity  }  but  of  late  years,  it  has  been 
found, productive  of  great  expence  to  send  the  parties  to  the 
other  side  of  the  Hall  i  wherever  this  court  have  seen  that  the 

justice 

(a)  M.  25  G.  3.  £.  R.  (b)  M.2SG€o.3. 
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justice  of  the  case  hais  been  clearly  with  the  plaintiflF,  they  have     1 7fi7. 
not  turned  him  round  upon  this  objection.     Then  if  this  court   '^■v— ^ 
will  take  notice  of  a  trust  why  should  they  not  of  an  equity.     Winch 
It  is  certainly  true  that  a  cfiose  in  action  cannot  strictly  be  as-   j^fJJ^ 
signed :  but  this  court  will  take  notice  of  a  trust,  and  consider 
who  is  beneficially  interested;  as  in  Bottomley  v.  Brooke^  where 
the  court  suffered  the  defendant  to  set  olf  a  debt  due  from  Mrs. 
Chancellor  in  the  same  manner  as  if  the  action  had  been  brought 
by  her.     The  only  difference  between  that  case  and  this  is, 
that  there  the  plaintiff  himself  was  not  originally  interested  in 
the  debt,  but  this  plaintiff  was :  but  that  does  not  make  any 
essential  difference  ;  because  if  it  be  once  established  that  this 
court  will  take  notice  of  trusts,  it  is  immaterial  whether  the 
person  who  sues  were  originally  a  trustee  or  afterwards  be- 
comes  so.     Nor  is  it  material  at  what  time  they  became  a 
trustee  :   for  whether  he  became  such  by  the  assignment,  or 
was  so  originally,  it  is  sufficient  to  say  that  he  is  a  trustee  now. 
and  as  such  has  a  right  to  maintain  this  action.     If  this  had 
been  a  fraudulent  assignment,  it  would  have  raised  a  different 
question:  l)ut  on  these  pleadings  it  must  be  taken  to  have 
been  assigned  for  a  valuable  consideration.     The  case  of  Wr-b^    . 
ster  and  Scales  is  in  point ;  and  on  the  authority  of  that  and 
on  the  other  cases  cited,  I  am  of  opinion  that  the  plaintiff  may 
recover. 

BuLLER,  J.  This  action  is  brought  in  the  name  of  the  as- 
signor of  this  bond  ;  and  therefore  it  does  not  involve  in  it  the 
question  whether  a  chose  in  action  may  be  so  assigned  as  to 
give  a  legal  title  to  the  assignee.  The  plea  only  says,  that 
the  plaintiff  is  become  a  bankrupt,  and  that  this  debt  is  trans- 
ferred to  his  assignees  ;  the  answer  to  that  is,  that  this  is  a  * 
debt  due  in  form  to  the  plaintiff,  but  in  substance  to  a  third 
person  ;  and  therefore  it  is  not  such  a  debt  as  passed  under 
the  commission  ;  if  not,  it  is  still  in  the  plaintiff,  and  he  is  en- 
titled to  maintain  this  action.  The  statute  of  the  1  yac.  1.  c. 
15.  only  savs  that  such  debts  are  to  be  assigned  as  are  for  the 
benefit  of  the  bankrupt.  This  construction  was  put  upon  the^ 
statute  soon  after  it  passed  in  a  case  in  March  38 ;  where  it' 
was  held  that  such  things  as  the  bankrupt  held  as  trustee  did 
not  pass  under  the  commission.  Here  it  must  be  taken  on 
these  pleadings  that  this  debt  did  not  pass  under  the  commis- 
sion ;  therefore  it  remained  in  the  bankrupt,  and  he  may  main- 
tain this  action. 

Judgment  for  the  plaintiff  (a). 

ia"  Viti,poit.  4«o/.  341. 
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MMh.  SOUTHCOTE  against  BRAITHWAITE. 

As  bail  in     T%  ULE  to  shew  cause  why  an  exoneretur  should  not  bees* 
errof  cannot  XV   ^^.^^^  q^  the  baiUpiece  in  error,  the  principal  having  b^ 
theprinci.     ^^^^  a  bankrupt  pending  the  writ  of  error,  and  having  ob. 
pal,  ^hey  are tained  his  certifi^aie. 
not  cndiled       Cowper  and  Piggot  shewed  cause,  and  observed  thtt  tkk 

thot^h  the  ^^^  °°^  ^^^*^  ^^^  ^^^^  ^^  ^**'  ^^  ^^^  action  ;  for  by  the  statou 
priiopai  be-  16  £5?  17  Car.  2.  c.  8.  bail  in  error  are  liable  at  all  evcnoin 
comeabank  case  judgment  18  affirmed.  They  cannot  surrender  theprb- 
"P'^;^j^"8^cipa. 

^y^"  ^  Chambrey  contra^  contended  that  the  general  rule  was,  tli: 
bail  are  entitled  to  be  relieved  before  they  are  fixed,  namely, 
before  the  debt,  for  t%hich  they  are  to  answer  conditionally, 
becomes  their  own.  Now  in  this  case  the  debt  is  notyettk 
debt  of  the  bail,  because  judgment  is  not  yet  affirmed.    Tk 

Erincipal  having  become  a  bankrupt,  the  debt  must  fall  on  tk 
ail,  if  they  are  not  relieved,  and  they  cannot  prove  dibdebt 
under  the  commission  against  the  principal. 

AsHHURST,  J.  The  Court  will  never  order  an  exonerrturtxi 
be  entered,  but  where  the  bail  have  a  right  to  surrender  tk 

ErincipaU  hut  that  is  not  the  case  with  bail  in  error,  who 
ave  not  the  alternative  of  surrendering  the. principal  Aai 
though  the  principal  be  himself  discharged  by  his  bankmpccj, 
yet  the  plaintiff  may  have  recourse  to  the  baiL 

BuLL£R,  J«  Where  there  are  bail  to  an  action,  anddie 
principal  becomes  a  bankrupt  before  they  arc  fixed,  thcjr ought 
m  strictness  to  surrender  the  principal,  who  being  a  bankn^ 
would  he  immediately  entitled  to  be  discharged,  rherefbre 
the  court  to  avoid  circuitv  h  <ve  done  that  directly,  which  they 
could  only  otherwise  do  indirectly.  But  that  is  never  do« 
in  favour  of  bail  in  error,  because  they  cannot  surrender  die 
principal  at  all. 

Rule  discharged. 
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The  KING  against  The  Churchwardens  and  Overseers  of .. tT" 
MADDERN.  ^^^^^^h. 

THE  following  order  was  returned  by  certiorari  from  the  If  <*»«  "*"»« 
sessions  holden  for  the  county  of  Cornwall:  ^^^''^  P^:^ 

Upon  the  appeal  of  John  Hoskins  against  a  rate  for  tht^  re-  t^d  in  a  rate 
lief  of  the  poor  of  the  parish  of  Maddern^  in  the  county  of  Com'  nitde  fortbe 
ivall^  the  following  notice  was  produced,  which  had  been  serv-^''*^ *'^**^* 
ed  on  the  churchwardens  and  overseers  of  Maddern:  **  I  doPJ^^^^ 
^^  hereb)  give  you  notice,  that  I  do  intend  to  enter  into,  and  ought  to 
«•  try,  such  appeal  at  the  next  geneml  quarttr-sessions  of  ihc  <!"^»b  the 
**  peace  to  be  holden,  ^c.  for  that  my  objection  to  the  said  rate,  Jl^^j^^  |J? 
«^  or  assessment,  and  my  reason  for  appealing  therefrom,  and  l^tjing  hit 
**  my  charging  it  to  be  partial^  unfair,  unequal,  and  unjust,  isname(«). 
*^  that  }  ou  have  left  out  and  omitted  in  the  said  rate,  or  absess*         / 
•*  mcnt,  the  name  of  the  Reverend  Wm*  Borlafe^  as  vicar  of 
«^  the  said  parish  of  Maddern^  and  neglected  to  charge,  rate^ 
«^  and  assess  him  for  the  sm<ill  tithes,  dues,  obventions,  ob* 
*^  lations,  and  offerings,  due  and  payable  to  him  as  the  vicar 
^  of  the  said  parish  ot  Madder n^  and  liable  to  be  rated  and  as« 
M  sessed  towards  the  relief  of  the  poor  of  the  said  parish  of 
«^  Maddern^  at  the  time  of  making  the  said  rate  or  assessment^ 
*^  and  for  some  time  before/'      1  he  advocates  for  the  appel- 
lant moved  to  quash  the  rate  for  the  omission  stated  in  tho 
notice,  which  was  objected  to  by  the  advocates  for  the  parish 
oflBcers  who  were  respondents.     They  insisted  that  under  this 
notice,  and  for  one  omission  only,  the  court  ought  and  were 
bciUnd  to  amrnd  the  same  ;  and  it  then  appeared  that  the  soli* 
citor  for  the  appellant  had  omitted  to^give  any  notice  to  Wm. 
BorUute^  of  the  mtention  of  adding  him  to  the  rate.     The  ad- 
vocates for  the  respondents  moved  the  dismission  of  the  ap- 
peal on  the  above  grounds ;  but  in  as  much  as  they  did  not 
shew  to  this  court  the  value  of  such  tithes,  whereby  they  might 
amend  the  said  rate,  if  notice  had  been  given,  this  court,  for 
such  omission  of  the  said  WHUnm  Borlase^waA  not  l)eing  able  in 
this  rase  to  amend  it,  do  quash  the  same  ;  subject  however  to 
the  opinion  of  the  court  of  King*it  Bench. 

A  rulr  had  been  obtamed  to  shew  cause  why  the  above  or- 
der of  sessions,  quashing  the  rate,  should  not  be  quashed ;  lst« 
Because  no  notice  had  been  given  by  the  appellant  to  Borlase^ 
that  his  name  ought  to  have  been  added  to  the  rate;  and  2dh% 
Because  the  rate  itself  ought  to  have  been  amended^  and  not  , 
quashed. 

Gibbs 

(j)  But  whevt  a  person  it  overcharged,  the  aesaiofis  niaj  amend  Uic  zati^  vn- 
dtt  the  17  Geo.  8.  r.  38.  R.  ▼•  Jnbab.  qfCbetbtmtpfott^  3  mtl,  633. 
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Gibbs  now  shewed  cause.  As  to  the  first  objection :  no  no- 
tice was  necessary  to  be  given  to  the  person  wnose  name  was 
omitted  :  the  statute  17  Geo*  2.  c.  38.  only  requiring  notice  to 
be  given  to  the  churchwardens  and  overseers.  In  answer  to  the 
secondf  this  was  a  case  in  which  the  rate  could  not  be  amend- 
ed. It  was  quashed  on  account  of  the  omission  of  a  perstti, 
whose  name  ought  to  have  been  inserted  ;  and  if  he  had  been 
added,  it  would  necessarily  have  made  an  alteration  in  the  sum 
to  be  paid  by  every  person  rated.  Such  an  alteration  would 
have  affected  the  whole  rate,  in  which  case  the  statute  (a)  ex- 
pressly directs  the  justices  to  set  aside  the  rate  itself.  In  J?. 
v.  ^y^  Catherine's  Gloucester  (b)y  the  owner  of  a  number  of 
houses  had  been  rated  for  them  all  in  gross,  and  the  sessions 
on  appeal  quashed  the  rate,  because  the  occupiers  should  have 
been  rated  severally ;  on  a  motion  to  quash  that  order,  be- 
cause, it  was  contended,  the  sessions  should  have  amended 
the  rate  under  the  statute  17  Geo*  2.  c.  38.  s.  6.  by  inserting 
those  persons  who  were  improperly  omitted  ;  Lord  McmsfiM 
said,  ^^  The  sessions  could  not  amend  it.  It  is  a  wrong  rate ; 
**  persons  arc  not  rated  who  ought  to  have  been,  and  the  in. 
**  sertion  of  their  names  would  alter  the  other  assessments.** 
In  the  case  of  the  King  v.  Sandwich  (c)  this  court  held  that  the 
sessions  had  done  right  in  quashing  the  rate  ;  which  consider, 
ably  shakes  the  authority  of  the  case  of  The  King  v.  Witney  (d). 
If  the  sessions  did  right  in  quashing  this  rate,  no  question  cao 
arise  here  on  the  value  of  Borlase^s  tithes ;  it  is  immaterial 
what  the  value  was. 

Lawrence  and  Lambe  in  support  of  the  rule.  Firsts  The 
notice  given  to  the  parish  officers  was  not  sufficient.  It  was 
determrined  in  The  King  v.  jindover  {/)  that  no  person  could 
be  added  to  a  rate,  to  whom  notice  had  not  been  given:  now 
the  case  expressly,  states  that  no  notice  was  given  to  Borlase. 
The  sessions  therefore  ought  either  to  have  dismissed  the  ap- 
peal, because  the  appellant  had  not  given  the  regular  notice  so 
as  to  bring.the  question  under  their  consideration,  or  to  have 
adjourned  the  appeal  according  to  the  directions  of  the  statute 
(f).  As  to  the  2d  question  :  it  is  the  invariable  practice  of 
the  sessions  not  to  quash  the  whole  rate  on  accoiHit  of  the 
omission  of  one  person,  but  to  amend  it  by  adding  the  name 
of  the  person  omitted.  The  6th  section  of  the  17  (?.  2.  c.  38. 
enacts,  that  ^^  on  all  appeals  from  rates,  the  justices  shall 
^^  amend  the  same  in  such  manner  only  as  shall  be  necessary 
♦'  for  giving  relief,  without  altering  such  rates  with  respect  to 

**  other 


(fl)  17  G.  2.  c.  38  #.  6.      {k)  Tr.  i6  G.  3.  B,  R,       (c)  DougL  541.  CM  105, 
(rf  )  4  Burr,  2634.        (e)  Cawfi,  550.         (fJ  ^7  G,  2.  c  38.  #.  4, 
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<  other  persons  mentioned  in  the  same ;  but  if  upon  an  appeal  1T87* 
^  from  the  whole  rate,  it  shall  be  found  necessary  to  set  aside  ^— «v"— ^ 
'  the  same,  then  they  shall  order  a  new  rate  to  be  made."  The  Kiv« 
[f  this  had  been  an  objection  to  the  whole  ratCy  the  argument  •^JJ^'^w- 
}n  the  other  side  would  apply :  but  the  objection  is,  that  the  ^en  of 
aame  of  one  person  was  omitted  ;  his  name  therefore  should  MASDntN^ 
nave  been  added  according  to  the  first  part  of  the  6th  section 
)f  the  staiute  ;  and  the  addition  of  his  name  need  not  neces- 
sarily have  made  an  alteration  in  the  sum  to  be  paid  by  every 
)ther  person  rated,  because  at  the  most  it  would  only  have 
*aised  a  larger  sum.  Besides  the  argument  which  has  been 
irged  against  the  rule  would  prevent  the  alteration  of  every 
"ate,  in  every  case,  and  would  render  nugatory  the  statute  of 
17  Geo.  2.  c.  38.  which  was  passed  purposely  to  avoid  so  much 
rouble  and  expence.  'This  construction  has  been  put  on  the 
itatute  in  two  cases  before  this  court,  namely,  The  King  v. 
Vitney  (a),  and  The  King  v.  Ringwood  (*).  And  though  the 
brmer  of  those  cases  was  sent  here  in  order  to  try  another 
question,  whether  stock  in  trade  was  rateable,  yet  the  court 
letermined  it  on  the  ground  that  the  sessions  ought  to  have 
mended  the  rate  :  the  court  there  held,  that  ^^  1  he  sessions 
^  ought  to  have  amended  the  rate  by  relieving  those  persons 
^  who  had  been  overcharged,  and  charging  those  who  had 
^  been  improperly  omitted."  And  in  the  latter  case,  Lord 
Mansfield  said,  **  The  case  of  The  King  v.  Witney  was  deier- 
^  mined  upon  the  single  ground  that  the  justices  in  sessions 
^  should  not  have  quashed  the  whole  rate  ;  (which,  in  cases 
^  where  it  is  not  absolutely  necessary,  they  are  forbid  to  do 
^  by  the  IT  6.  2.  c.  38.  s.  6  ;)  but  should  have  amended  it  bv 
^  inserting  the  particular  persons,  and  that  property,  which 
^  was  omitted,  and  which  they  thought  rateable."  These  au- 
hortties  go  expressly  to  shew  that  this  rate  should  have  been 
mended  and  not  quashed. 

Cur.  adv.  vuit. 

AsHHURST,  J.  now  delivered  the  opinion  of  the  Court. 

There  have  been  two  objections  made.  First,  That  no 
otice  was  given  to  Borlasey  whose  name  was  omitted  in  the 
ate.  2dly,  That  at  all  events  the  rate  should  not  have  been 
vaifhedy  but  amended.  As  to  the  first  of  these  objections  there 
eems  to  be  no  ground  for  it.  The  statute  17  G\  2.  c.  38.  says, 
he  party  aggrieved  may  appeal  to  the  next  quarter  sessions  ' 

giving 

(a)  5  Bmr.  2634.  (4)  Cawp.  326. 
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178r.     giving  reaftonable  notice  to  the  churchwardtrut  andovenemi 

V—^y^.^    the  poor  of  the  parish,  is?c*  and  stays  nothing  of  any  otherp& 

The  kiiro  son  ;  neither  does  the  nature  of  the  case  require  it.    Forc: 

,f^^*    complaint  is  against  the  churchwardens  and  ovtrsetre,t7 

i^rs  oT'  havint^  done  injustice  to  the  rest  of  the  parish  by  their hni 

Mavdben.  left  out  persons   who  ought  to  be  rated^  and  by  those  am 

imposed  a  greater  burthen  on  those  who  are  rated  ihaotM 

should  have  done.     It  then  becomes  their  business  touk; 

projSer  steps  to  gain  all  necessary  information  ;  and  thmB 

still  less  occasion  for  giving  notice  to  the  individual,  if  ^ 

justices  ought  to  jua^h  the  rate  and  make  a  new  one. 

As  to  the  second  objection;  we  are  of  opinion  thit dx 
justices  have  done  right  in  juashing  the  rate,  Foribotip 
this  is  the  case  only  of  u  single  person  omitted,  it  is  impossk 
to  draw  the  line  ;  and  it  might  as  well  be  the  case  of  fe 
which  would  impose  upon  the  rest  of  the  parish  a  greater bii> 
den  than  they  ought  to  bear.  And  it  is  not  enough  to  as 
that  the  more  money  is  raised  by  the  rate,  the  longer  hwl 
last;  for  it  may  be  an  inconvenience  to  many  persons  top 
at  once  double  the  sum  which  is  necessary  to  be  niiscdfortk 
immediate  purposes  of  the  parish.  The  case  of  Tl^fe 
against  The  Churchwardeiiit  of  St.  Catherine's  Ghucesier,  i 
in  point.  There  the  objection  to  the  rate  was  the  leaviog&2 
'  of  the  late  Mr.  Pittas  tenants  for  which  the  sessions  quaslic^^ 
1  it.  The  court  said  the  justices  had  done  right ;  for  if  all  p 
per  pers^tis  had  been  rated,  of  course  a  less  sum  would  IiaTt 
been  requisite  from  the  rest  of  the  parish.  As  to  the  cue  c^ 
The  ^/n^agafhst  The  Inhabitants  of  Wittiey  {a)  \  the  pois: 
l>cfore  the  Court  was,  whether  stock  in  trade  ought  to  b« 
rated.  The  court  said  "the  sessions  had  not  stated tb; 
•*  the  stock  in  trade  was,  or  what  it  was  that  the  rate  ba 
"taxed,  or  whether  the  persons  rated  had  any  stock,  * 
*••  what  that  stock  in  trade  was,  nor  any  particular  dcscrip- 
"  tion  what  trade  was  meant."  The  Court  indeed  is  mark 
to  say  further,  that,  on  quashing  the  old  rate,  a  new  o^ 
ought  to  have  been  made:  but  that  was  not  the  poiotoi 
wiiich  the  decision  turned.  And  indeed  it  may  sf^ 
doubtful  whether  the  justices  are  the  proper  perscas 
perform  this  oflice  ;  as  the  consequence  of  adding  a  o^* 
set  and  description  of  persons  i^ould  be,  that  a  great  s* 
ny  enquiries  must  be  made,  which  would  exceed  the  hoano 
of  the  justices  sitting;  and  besides  the  part\,  if  overnifii 
ought  to  have  an  opportunity  of  appealing,  which  I  doo^ 

(«)5Jifrr.S634. 
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know  that  he  could  have  from  one  quarter  seisions  to  another.  1 787. 
The  makuig  of  a  rate  ia  ia  its  nature  a  ministerial^  and  not  a  Uti-yW 
judicial  act.  For  though  they  exercise  a  judgment  in  saying  TheKi!(# 
ne  ought  to  be  rated^  yet  the  quantum  is  a  matter  of  fact^  ac»  Thc*al«r- 
cording  to  the  value  of  the  estate  ;  against  all  whtch,  after  the  ^^^  of' 
^r^bt  is  made^  he  ought  to  have  the  liberty  of  appealing.  Thrr^*  UKv^w^^jf^ 
folr«^  on  the  whole  we  are  of  opinion  that  the 

Rule  must  be  discharged  (a). 

(oj  Vidt  R,  V.  St.  Jgftet.pott'  3.  «e/.  481. 


HEARTLEY  and  Others  against  BATESON  and  Others,  ^^'h. 

THE  declaration  was  filed  in  Easter  term  last;  the defen- A plainHtf ii 
dant  pleaded  and  paid  money  into  court  in  the  same  ^c*""**  2i*j||^Jj^ 
The  issue  was  delivered  by  the  plaintiff  in  the  Trinity  teri0  tiU  the  umt 
following^  with  notice  of  trial  for  the  6th  of  July^  which  he  of  the  de* 
countermanded  on  the  3d  of  July.     And  an  application  was  fen<|»n^'s 
made  to  the  defendant's  attornex  for  the  amount  of  the  costs  ^jj'"^^^ 
down  to  the  time  of  paying  the  money  into  court,  with  an  of- court,  n«t« 
fer  to  allow  the  subsequent  costs,  and  settle  the  balance  which-  withrand- 
^ver  way  it  might  be  ;  the  defendant's  attorney  refused,  i*»-Ji!f^j*^ 
sisting  that  he  was  entitled  to  his  costs  from  the  commence- ^^'lo']^ 
ment  of  the  action.  ictkuu 

On  which  the  plaintiff  obtained  a  rule  to  shew  cause  why  the 
master  should  not  be  directed  to  tax  the  cosu  of  the  plaintiff 
to  the  time  of  paying  the  money  into  court,  VflkA  the  defend* 
ant's  costs  from  that  time  to  the  time  of  countermanding  the 
notice  of  trial ;  and  why  the  defendant  should  not  pay  the  ba« 
lance  to  the  plaintiff. 

Lawrence^  against  the  rule,  cited  Sayer  196. 

Russell  in  support  of  it. 

Per  Curiam.  On  enquiring  of  the  Master,  it  appears  to  be 
the  constant  and  regular  practice  that  the  plaintiff  is  entitled 
to  have  his  costs  to  the  time  of  paying  money  into  courts  and 
t!hc  defendant  all  his  subsequent  costs. 

Rule  absolute  (a). 

VojL.  I.  M  WMB  m  ROE, 

(tf)  V<me  V  Mecheii,  hornet  284.  Griffiths  v.  WMawts^  ^tm.710.  But  if  on  the 
tfisl  a  juror  be  wubdrawn^  each  party  must  pay  hit  owii.cotti>  though  money 
feat  been  paid  into  court.  StotUfOrt  ▼•  Johntton,  post.  3  tot  657*  So  tf  the  tp- 
pttdtfioo  be  aot  ma^  btlbrt  trial.    Stnmsm  ▼.  Tarh,  post.  4  vol.  H>. 
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W— '   ROE,  on  the  demise  of  NIGHTINGALE  and  MART  his 
Ci^'^'il  WIFE,  against  QUARTLEY  and  CONSTANTI A  li» 

•Adevhcto  TjijECTMENT  for  premises  in  Buckingham,  on  the  de- 
hcUof  hus--*-^  mise  of  Nightingale  and  wife,  laid  26th  December  1784, 
band  and     ^^^  tried  by  consent  in  London^  at  the  last  Sittings,  before  Bm^ 
wife  is  a      /^r,  Justice*    Verdict  for  the  plaintiff,  subject  to  the  opinioD 
debase  to      ^f  ^^^  Court  on  a  case  which  stated  in  substance  as  follows : 
a«\ii^ert       Charles  Blunt^  being  seised  in  fee  of  the  premises  lo  qoes* 
the  descrip-  tion,  by  a  codicil  to  his  will  devised  the  same  ^^to  Hester  Read^ 
tiono^  henr  "  daughter  of  Waller  Read^  and  to  the  heirs  of  her  body  for 
narrSy'  a    **  ever,  and  for  default  of  such  issue  then  to  such  child  or  chil- 
€bild<^botb,^^  drttn  as  the  wife  of  Walter  Read  is  now  ensient  with,  and  to 
and  it  no     ^^  the  heirs  of  the  body  or  bodies  of  such  child  or  children,  and 
P'*^***J^«  •  **  ^^^  default  of  such  issue  to  the  right  heir  of  Walter  Read  and 
^^n  to  tLf*  **  Kfary  his  wife  for  ever."  Hester  Read tnttrtd  on  the  death  of 
^therand     the  testator,  and  afterwards  and  before  the  day  of  the  demise 
mother,  8uch  died  seised,  without  issue,  intestate,  and  without  having  bar- 
uJofaw^^    red  the  entail,  leaving  Mary  Nightingale^  one  of  the  lessors  of 
purchater.    ^^^  plaintiff,  her  cousin  and  heir  at  law  on  the  part  of  the  &• 
ther.     Both  Walter  and  Mary  Read  died  in  the  life-time  of 
Hester.    Mary  Read^  who  wag  not  ensient  when  the  codicil 
was  made,  nor  had  any  child  afterwards,  died  before  her  hus- 
band ;  he  married  again  and  had  issue  of  that  marriage  one 
child  only,  the  above  named  Conatantia^  the  wife  of  ^uartlctfm 
The  question  for  the  opinion  of  the  Court  is,  whether  the 
plaintiff  is  entitled  to   recover  the  whole,  or  any,  and  what 
part,  of  the  premises  ? 
«  Le  Blane^  for  the  plaintiff,  after  observing  that  the  single 

question  arose  upon  the  last  limitation  over  to  the  right  heirs 
of  W»  and  M.  Read^  contended  that  Hester  Read  took  an  es- 
tate tail  to  herself  with  a  contingent  limitation  in  fee  expectant 
on  the  event  of  ^.  and  AL  i^rii^ dying  in  her  life-time  without 
leaving  any  other  child.  During  the  lives  of  W.  and  M.  Read 
this  Fimitation  was  contingent ;  and  on  their  deaths  it  vested 
in  Hester  2kS  a  purchaser,  no  antecedent  estate  having  been  li- 
mited to  her  ancestor.  1  Rep.  104.  Co.  Lit.  26.  6.  Doug. 
490.  Then  if  Hester  took  by  purchase  and  not  by  deacent, 
the  person  claiming  under  her  must  claim  as  her  heir,  which 
entirely  e:toludes  Comtantia,  who  i3  a  sister  of  the  half  Uood* 

Hestety 
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Heater^  who  was  living  at  the  time  of  the  death  of  FT.  and  Aft     1787. 

Read^  came  in  as  heir  at  law  to  them  both.     The  heirs  of  hus-  ^---y^--^ 

band  and  wife  are  the  same  as  their  issue,  because  they  are       &oe 

but  one  person  in  law.     Where  a  joint  esute  is  made  to  hus-     ag^'*« 

band  and  wife  and  a  third  person,  the  husband  and  wife  shall  ^"^^'^'-"^ 

have  but  one  moiety.    Co.  Lit.  187.  ai     Then  by  a  parity  of 

reason  the  same  distinction  must  take  place  between  the  right 

heirs  of  husband  and  wife  and  of  any  other  person.    A  limi^ 

Nation  to  the  right  heirs  of  ^.  and  B.  is  a  limitation  to  the 

right  heirs  of  each  of  them  ;  but  the  heir  of  the  husband  and 

wife  is  the  hw  of  both.    2  Ro.  Abr.Al^  F.  \.     1  Ro.  Rep. 

S38.    Dtf^  99.  1  Leon.  102.    If  that  distinction  be  well  found-* 

ed,  i9i?^f^r  took  the  whole ;  because  at  the  time  of  the  death 

of  W.  and  JU.  she  was  the  only  issue  of  that  marriage.    And 

the  intention  of  the  testator  favours  this  argument ;  for  he 

£rst  limited  the  estate  to  Hester  the  only  child  of  JVm  and  Mn 

then  in  being  ;  the  next  object  of  his  bounty  was  the  child 

with  which  Mary  might  be  ensient ;  and  then  he  limited  it  to 

the  right  heirs  of  W.  and  M, ;  so  that  his  intention  manifesdy 

was  to  continue   the  estate  in  the  heirs  of  both -W.  and  M. 

If  this  construction  prevail,   the  lessors  of  the  plaintiff  are 

entitled  to    take  the  whole  estate.     But  if  no   distinction 

can  be  made  between  the  right  heirs  of  husband  and  wife, 

and  the    right  heirs   of   two  other   persons,    at  least   the 

lessors  of  the  plaintiff  are  entitled  to  a  moiety  of  this  es* 

tiite,  and  to   a  moiety   of   another   naoiety.      For,  at    the 

death  of  her  mother,  ^^^/er  was  entitled  to  one  nK)iety,  and 

on  the  death  of  her  father  to  half  of  another  moiety  as  co-heir 

with  the  sister  of  the  half  blood  ;  so  that  she  took  three-fourths 

of  the  whole  estate.     And  he  cited  the  following  authorities 

to  shew  that,  in  cases  of  limitations  to  the  right  heirs  of  two 

persons  who  are  not  husband  and  wife,  the  heirs  take  as  te-  T 

nants  in  common  and  not  as  joint-tenants.     Lit.  Sect.  283*   Co. 

Lit.  188.  a.  5  Rep.  8.  a.  13  Rep.  57.  2  Ro.  Ab.  89.  G.  I. 

Partridge  for  the  defendant.  On  the  true  construction  of 
this  will,  and  the  circumstances  which  have  happened  subse* 
quent  to  the  death  of  the  testator^  the  lessors  of  the  plaintiff 
are  not  entitled  to  any  part  of  the  premises ;  but  at  the  most, 
only  to  a  moiety.  First,  the  limitation  to  the  right  heirs  of 
W.  and  M.  did  not  vest  in  Hester^  it  being  too  remote :  ia 
which  case  the  lessors  of  the  plaintiff  are  not  entitled  to  any 
part  of  these  premises.  Tht?  limitation  was  contingent,  de- 
pending upon  the  event  of  Hester^s  outliving  her  parents  :  but 

being 
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iTBTp  being  to  take  elTect  after  the  death  of  a  person  without  i 
^-v*^  which  person  was  not  in  beitig  at  the  time  of  its  creaii<ki,  it 
RoG  was  too  remote  tatake  effect  at  all.  It  is  hnd  down  in  2  A^ 
dgairtit  ^j^  44  That  if  a  lease  be  made  for  lifc^  remaiiKler to  ^e 
^tJARTLET^^  right  heirs  of  y.  S.  there  being  no  such  person  at  y.  S.m 
^^  being  at  the  time  of  the  limiution,  but  Such  a  perscm  ts^i^ 
.  **  tefwards  born  and  dies  during  the  life  of  the  tetuMt  for  life, 
*^  nevertheless  the  limitation  over  b  void*'^  The  preseittfi* 
mitation  is  still  more  remote ;  for  that  was  to  the  Mr  of  %  per- 
son not  in  existence,  but  this  is  to  vl  person  not  in  foetflg^opuf 
it)  his  issue.  He  admitted  that  ^^cutoty  devises  bad  betm 
dirried  beyond  this  liney  because  ihey  are  pcfrAitted  to  Hifce 
eiSect  within  twedty-one  years  after  a  Ufe  in  beiogi  But  if  a 
limitation  can  take  effect  as  a  remainder,  the  Coutt  will  ttflite 
consider  it  as  such  than  as  ati  executory  devise.  And  dibit 
admitted  by  the  plaintiff's  counsel  to  be  a  contingent 
der ;  if  so,  Hester  was  not  so  Seised  as  to  transmit  the  i 
her  heirs,  lind  then  the  title  of  the  lessors  of  tbi;  plltintiff  i 
lo  the  groutid.  In  Co.  Lit.  14.  i.  It  is  said  ^that  if  famdbe 
^^  given  to  a  man  iind  his  wife,  and  the  heirs  of  their  t«M>  b»> 
^  dies^  remainder  to  the  heirs  of  the  husband,  and  diey  l»ve 
M  issue  a  son,  and  the  wife  dieth,  and  be  tak^  amKberwife 
'^  atKi  hath  issue  a  sbtt,  the  fathei-  dieth,  the  eldest  so*  eHteveck 
«^  and  dieth  without  is^ue,  the  second  brother  of  the  haK^blood 
*^  shall  inherit ;  because  the  eldest  sotl  by  his  entry  was  wol 
^  actually  seised  of  the  fbe^imple^  beitig  expectant,  butonly 
^<  of  the  estate  tail.  Thkt  shews  that  the  remainder  did  not 
take  effect  in  the  sbti  dufidg  the  continuance  bf  the  ettaiie  tdi, 
and  goes  the  whole  length  Of  deciding  the  pretent  ease.  TUs 
doctrine  was  r^cogn tied  by  Lord  Hardwicke  in  Cmmh^hmm  t* 
*  Moody  (fl).  The  limitatioti  thcT'efore  to  the  right  h«ir»  of  W. 
and  M.  Was  Uot  ^Utti  as  t6  give  a  Vested  interest  in  it  to  Bm^ 
trr  durinp;  her  life.  But  if  the  Court  Should  be  of  a  dtffonm 
opinion,  it  will  then  ht  necessairy  to  consider  the  effect  i>f  thU 
tem^inder.  With  i^e^pbct  to  the  testator's  intentitm,  it-«cems 
th^t  he  had  in  contethplatidh  the  possible  event  of  thb  HxaaSif 
dyitig  without  any  child,  and  his  intention  was  to  litnitdie 
Estate  to  their  heir  general.  iFor«  as  he  used  technkal  words^ 
he  was  apprized  of  their  legal  ithport ;  therefore  by  tlie  li- 
mitation  to  the  ri^ht  heirs  of  W.  attd  M.  he  did  not  OMan  t» 
confine  it  to  their  />^^  onlv  ;  if  that  had  been -his  ivtesttimn 
he  would  hare  s&id  to  tlie  heirs  of  their  bdidies.    But  by  dw 
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rds  rifhi  heirs  he  ineant  to  limit  the  estate  to  the  right  heirs  1T87. 
Uhe  survivor  of  JT.  and  M.  or  to  their  respective  heirs.  If  V^-v'^ 
t  former,  Constantia  took  a  moiety  on  the  death  of  Walter  ;  ^°!L' 
|he  latter,  on  the  death  of  Mary^  Hester  took  one  moiety,  t^ndny^JJ^i^i^Y 
")  the  death  of  Walter^  Hester  and  Constantia  took  the  other . 
Diety  as  joint-tenants ;  therefore  on  the  death  of  Hester^  Con* 
^ntia  Cook  the  whole  of  that  moiety  by  survivorship.  But 
mn  if  that  argument  shouM  not  succeed,  at  all  events  Con- 
UntiawM  entitled  to  a  fourth  part  as  co-heiress  with  her  sister. 
Le  Bianc  in  reply.  The  statute  10  IS  \l  W.  ^.  c.  16.  hat 
at  posthumous  children  exactly  in  the  same  situation  with 
bildren  in  being  at  tlie  time.  Therefore  since  the  passing  of 
bat  statute  a  limitation  to  a  child  en  ventre  sa  meYe  is  as  a  li*> 
nitation  to  a  child  in  being  ;  so  that  the  limitation  over  was 
lot  too  remote  in  its  creation^  And  independent  of  that,  this 
s  a  contingent  remainder,  there  t>etng  a  precedent  estate  to 
tnppott  it;  it  must  take  effect  as  such,  and  not  as  an  executory 
levue ;  and  it  vested  in  Hester.  The  next  objection  is,  that 
the  heirs  of  Hester  cannot  take,  because  she  was  never  seised 
»f  this  reversion  :  but  this  is  a  limitation  to  the  heirs  of  two 
persons,  who  did  not  take  an)  thing  themselves  ;  in  which  case 
their  heirs  take  as  purchasers,  and  that  distinguishes  it  from 
the  cases  cited  by  the  defeiulant^s  counsel,  where  the  ancestor 
took  by  the  same  instrument ;  for  then  the  rule,  according  to 
Shelky^s  case  (a),  is,  that  the  heir  shall  take  by  descent.  If  the 
Court  should  be  of  opinion  with  the  plaintiff  on  this  ground, 
the  only  remaining  question  will  be  as  to  the  quantum  of  inters 
est  which  the  lessors  shall  take.  The  manifest  intention  of 
the  testator  was  to  give  a  preference  to  the  children  of  the 
marriage.  It  is  admitted  by  the  defendant's  counsel,  that, 
Hester  would  have  taken  the  whole,  if  the  testator  had  used 
the  words  **  heirs  of  the  body :"  but  there  can  be  no  difference 
between  those  words  and  such  as  he  has  used.  Besides,  the 
distinction  before  taken  holds  |;>etween  the  right  heirs  of  hus« 
band  and  wife  and  the  right  heirs  of  two  other  persons  not 
standing  in  that  relation.  But  at  all  events,  if  the  person  to 
take  need  not  be  cfUU  of  both,  Hester  was  entitled  to  three- 
fourths  of  the  whole. 

The  Court  siud,  they  had  no  doubt  upon  any  part  of  the  case, 
except  as  to  the  quantum  which  the  lessors  ot  the  plaintiff  were 
entitled  to  ;  and  they  would  consider  of  that  point. 

ASHRURST,  , 

(tf)  1  Cbi  88. 
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1787.        AsHBURST,  J«     After  stating  the  case,  now  delivered  the 
*— -yr— '    opinion  of  the  Court. 
Ro»  Several  objections  have  been  taken  on  the  part  of  the  do- 

Ov^^'^  Y  ^^^^^^^  ^^  ^^^  plaintiff's  right  of  recovering.     The  first  whkh 
*    goes  to  the  right  jto  recover  any  part  is,  that  this  limitadoik  to 
the  right  heirs  of  Wither  and  Mary  is  too  remote,  for  which 
was  cited  2  Co.  5.     This  objection  seems  not  to  have  been 
much  relied  on  by  the  defendant's  counsel;  and  indeed  since 
the  statute  10  &P  11  W.  3.  c.  16.  which  puts  posdiumous  chit 
dren  on  the  same  footing  with  children  born  in  the  life*timeof 
the  ancestor,  this  objection   seems  to  be  removed,  whatever 
might  have  been  the  case  before.     Besides,  the  limitauon  most 
vest  on  the  death  of  Walter  and  his  wife,  and  might  have  been 
barred  by  the  tenant  in  tail ;  therefore  there  was  no  dang^of 
a  perpetuity.     The  limitation  then  being  a  good  limitadon  as 
a  contingent  remainder,  the  next  question  is,  -who  took,  and  in 
Tvhat  manner^  after  the  death  of  Walter  and  his  wife.     And  as 
to  this  we  are  of  opinion  that  Hester  took  the  whaky  not  by 
way  of  limitation,  but  as  a  purchaser,  and  under  the  desGrip> 
tion  of  right  heir  of  Walter  and  Mary^  in  the  same  manner  ot 
she  would  have  done^  if  the  limitation  had  been  t&  the  right  he^ 
of  the  body  of  Walter  and  Mary.    That  the  party  shall  take  as 
a  purchaser  under  such  a  description,  seems  to  be  established 
by  the  case  of  Allen  v.  Palmer,  Leon.  101.  where  the  limitation 
of  a  copyhold  was  to  the  use  of  a  stranger  for  life,  and  after- 
wards to  the  use  of  the  right  heirs  of  the  copyholder.     The 
Court  said,  the  difference  is  where  the  surrender  is  to  the  nse 
of  himself  for  life,    afterwards  to  another  in  tail,  and  the  re- 
mainder to  the  right  heirs  of  him  who  surrendered ;  there,  his 
heir  shall  have  it  by  descent.     But  it  is  otherwise  where. the 
surrenderor  hath  not  an  estate  for  life,  or  in  taillimited  to  him; 
for  there  his  heir  shall  enter  as  ?l  purchaser,  as  if  such  use  had 
been  limited  to  the  right  heirs  of  a  stranger.     This  case  there- 
fore is  distinguishable  from  the  case  put  in  Co.  Lit.  14.  ^. ;  for 
there  the  husband,  to  whose  right  heirs  the  remainder  was  li- 
mited, had  an  antecedent  estate,   and  therefore  the  reversion 
in  fee  descended,  and,  remaining  expectant  on  the  estate-tail, 
it  remained  as  it  were  in  abeyance  ;  and  therefore  the  brother 
of  the  half*blood,  being  heir  to  the  father,  after  the  death  of 
the  elder  brother,  took.     But  in  the  present  case,  th^re  being 
no  limitation  to  the  father,  but  the  first  limitation  being  to  the 
keir^  on  the  death  of  the  father,  it  must  vest  in  Hester. 
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But  it  has  been  argued  that  this  description  of  the  right  heirs     1 787. 
of  Walter  and  Mart/  must  either  mean  the  heirs  of  the  survi"   ^— v*^ 
twr,  or  else  it  must  mean  to  give  an  estate  in  moieties  to  the       Koe 
heirs  of  each :  and  if  so,  the  plaintiff  can  only  be  entitled  to  ^q^^jJ^^y 
moiety.     But  we  are  of  opinion  that  the  heirs  of  Hester  ought 
to  take  the  whole.     In  the  first  place  we  think  that  it  may 
plainly  be  collected  from  the  will  that  such  was  the  testator's 
intention,  which  ought  in  all  cases  to  govern,  if  not  contrary 
to  any  rule  of  law.     His  bounty  seems  to  be  confined  to  the 
children  of  Walter  and  Mary  ;  he  first  entailed  it  upon  Hester 
and  her  issue  ;  then  he  devised  it  to  the  child  Mary  might  be 
then  ensient  with  in  tail ;  and  then  he  limited  the  remainder 
in  fee  to  their  heirs.     Now  it  is  impossible  that  any  person  can 
answer  the  description  of  heir  to  both^  unless  he  be  a  child  of 
koth  ;  and  such  construction  should  be  put  upon  a  will,   if  it 
may  be,  as  will  fully  satisfy  the  words  ;  and  the  words  here  are 
satisfied,  if  they  be  taken  to  mean  the  children  of  both  of  them. 

It  is  to  be  collected  from  the  passage  cited  from  Co.  Lit. 
187.  a.  *'^  that  a  grant  to  husband  and  wife  is  not  considered  in 
*^  the  same  light  as  a  grant  to  other  persons  ;  for  if  a  joint  es- 
^^  tate  be  made  to  husband  and  wife  and  a  third  person,  in 
*^  this  case  the  husband  and  wife  have,  in  law,  in  their  right 
^<  but  the  moiety,  and  the  third  person  shall  have  as  much  as 
'^  the  husband  and  wife  ;  for  the  husband  and  wife  are  but  one 
"  person  in  law  :"  And  **  so  if  made  to  a  husband  and  wife  and 
**  tVro  others,  in  this  case  the  husband  and  wife  shall  have  but 
•*  a  third."  If  then  they  are  but  as  one  person^  by  reason  of 
the  relation  they  stand  in,  when  a  limitation  is  made  to  their 
heirs  without  any  prior  estate  limited  to  them,  it  must  most 
naturally  mean  heirs  to  them  both  according  to  that  relation, 
which  can  only  be  children  of  them  both.  Therefore  we  think 
the  lessors  of  the  plaintiff  are  entitled  to  recover  under  this 
ejectment. 

Postea  to  the  plaintiff. 


COOK  against  RAVEN.  'S'f"^^-^' 

^  Feb  10th. 

RULE  to  shew  cause  why  the  proceedings  in  this  cause  A  demand 
should  not  be  set  aside  for  irregularity,  because  there  had  J!^  *  ^^^' 
been  no  demand  of  a  plea.  In  fact  there  had  been  a  demand  of  f^^„^  jj^^ 
a  plea;  but  at  that  time  the  defendant  had  not  appeared,  neither  appeared,  or 

had  ****5  plaintiff 
filed  com- 
inon  bail  for  hion»  is  a  nullit/. 
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1797.    hud  the  plaintiff  filed  common  bail  according  »  ^  $tifiite, 
though  he  afterwards  did  so,  and  before  judgment  signed* 

Runnington^  against  the  rule,  insisted,  that  it  waa  suficiart 
if  common  bail  were  filed  any  time  before  judgment  signed. 

Shephcrdy  in  support  of  the  rule.  ,  At  the  time  of  demandin| 
a  plea,  the  defendant  was  not  in  court  i  so  that  it  was  a  Hieit 
nullity.     And 

The  Courts  after  consulting  the  Master,  were  of  that  opinioa. 

Rule  absolute  («)• 

(a)  Tide  Smith  y.  Painter,  post,  3  vo/.  719  ;  and  feim  v.  Cohen,  pott,  4.  ^oL  Sit. 

f^^  GUNDRY  against  STURT. 

Where  ade-  •TpRESPASS  on  lands  on  a  certain  day,  and  on  divers  other 
trer****"coii-  ^  days,  £sfc.  The  defendant  pleaded  two  special  pleas  of 
g^j^J^'justification  on  the  particular  day.  The  plaintiff,  in  two  new 
•ount  only,  assignments,  replied  that  the  trespass  was  committed  on  other 
the  defie^-  days  and  other  occasions,  £s?c.  On  both  these  issues  were  ta^ 
part^ofTu**  ^^^^  which  were  found  for  the  plaintiff  with  U,  damages.  At 
and  the  the  trial  the  trespass  appeared  to  be  wilful,  because  it  was 
plaintiff  new  committed  after  a  written  notice  :  but  iu  point  of  fact  there 
••?*^'»  was  no  certificate  by  the  Judge  that  the  trespass  was  wilftdL 
^ng^bsoe*  A  rule  had  been  obtained  by  Uhvrence  to  shew  cause  why  the 
on  the  spe-  Master  should  not  be  directed  to  tax  the  plaintiff  his  costs  oft 
cial  pleat  the  special  pleas.  And  it  was  agreed  by  both  parties  to  coctsi* 
a"wKlict'"*  ^^^  ^^**  question  as  if  the  judge  had  granted  a  certificate,  he 
he  is  entitled  being  ready  to  certify. 

to  the  costs  Gibbs  now  shewed  cause.  This  is  similar  to  a  case  where 
^L^Li  *  ^^^  plaintiff,  in  his  declaration,  complains  of  three  several  tres- 
^  ^'  passes  in  three  distinct  counts  ;  if  the  defendant  plead  two  ape* 
cial  pleas  of  justification  to  two  of  those  counts,  and  the  plain- 
tiff abandon  them,  he  is  not  entitled  to  the  costs  of  those 
pleas,  even  though  he  should  succeed  on  the  third ;  in  which 
particular  the  practice  of  this  court  differs  from  that  of  the 
Common  Pleas  (a).  Now  in  this  case  the  plaintiff  has  cooipre* 
hended  several  trespasses  in  one  count,  and  the  defendant  was 
under  the  necessity  of  justifying  one  of  those  trespasses  in 
order  to  lessen  the  damages  ;  and,  as  the  plaintiff  has  not  ta* 
ken  issue  on  the  special  pleas,  he  confesses  the  truth  of  them, 
and  is  in  the  same  situation  in  which  he  would  have  been  if 
his  declaration  had  consisted  of  three  counts,  and  he  had  aban- 
doned two  of  them  on  the  defendant's  justifying.  The  de- 
fendant in  this  case  does  not  ask  for  costs  ;  his  objection  is, 
that  the  plaintiff  is  not  entitled  to  have  them. 

AsHRimrk, 

(a)  Sayerm  Qntei  212. 
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A«HBirii6T,  J«    The  Master  s^rs,  it  has  alvays  been  the     IfST. 
pmcuce  to  allow  the  plaintiff  the  costs  of  the  pleadings  in  such   ^-y  -^ 
^ases  as  the  present.    If  the  plaintiff  had  taken  issues  on  the  Gvndsy 
Bpecial  pleas,  it  woul4  have  been  differenfi  ^aitut 

BtiLLER^  !•  This  is  not  like  the  case  of  a  declaration,  con-  '^^^'^' 
•iating  of  several  counts,  to  some  of  which  only  there  are  pleas 
of  justification.  The  piaiiutff  here,  perhaps  with  a  view  to 
have  costs,  has  taken  in  the  u  hole  complaint  in  one  count ; 
the  defendant,  by  his  pleas,  did  not  justify  the  whole  ;  and 
therefore  the  plaintiff  was  obliged  to  make  a  new  assignment; 
The  Master  says  he  had  no  doubt  in  this  case  ;  and,  according 
to  the  constant  practice,  the  plaintiff  is  entitled  to  all  the  costs 
•f  the  pleadings.  Rule  absolute  (a). 

(a)  yUe  Ik9  v.  Sohh,  pott.  S  tw/.  654. 
BATES  %i  Tarn  against  LOCKWOOt).  ^^^ 

Feb.  12th. 

UPON  an  application  by  Baldwin  to  enter  judgment  nunc 
pro  tunCy  it  appeared  that  a  judgment  had  been  obtained  Where  an 

in  an  original  suit  in  this  court  in  Hilary  term  25  Geo.  3.  be-  ?^"^".  **^  ^ 
•  •  ¥      n     A  r  5i       •.  •  Drought  on  a 

iween  jobese  parties.     Iq  Easter  term  folio wmg,  an  action  was  ju^g^t 

-broMght  by  the  plaintiff  upon  the  judgment^  to  which  the  de-  tecovcred  in 

iiBudant  pleaded  Jmltul  record.     After  verdict  and  judgment  ^^^'^» 

fcr  the  plaintiff  a  writ  of  error  was  brought  in  the  Excheqttcr^^^^^^ 

Chandktr  /  and  the  defejudant  obtained  a  rule  to  stay  proceed-  the  defend- 

^ngs  in  the  mean  time.    In  Hilary  term  26  Geo.  3«  the  defend-  sm  brings 

suu  in  emor  died  belbrie  judgment  was  affirmed ;  and  in  Tr/ni-  \^^^^ 

iff  tcurm  foUowingp,  his  attorney  signed  judgment  in  the  second  ti^i^g  ^^  f^ 

jactioA*    That  judgment  was  set  aside  this  term  for  irregula-  to  stiv  pro* 

-tity,  upon  which  the  present  rule,  was  obtained.  «edlngt  m 

Chamire^  againat  the  rule,  said  that  no  terms  w6re  imposed  |im"^ 
^  dM  time  of  granting  the  mk  to  stay  proceedings ;  but  it  the  ptamOff 
4iad  boen  drtmm  np  in  the  common  fornu  That  the  court  would  f  >«>  before 
-belessxeady  to  comply  with  the  present  motion,  as  it  was  ^or^^^^J^^ 
'^kc  purpose  of  fixing  the  bail.  the  coon 

Bemcr^  and  Baldwin^  contra^  insisted  that  it  Iras  a  matter  will  not  per« 
'wiA^  the  diacretion  of  the  court,  imd  that  there  were  many  ">"  j«<^«- 

— .        ^  _^    ^ '^  -   X  menttto  be 

^cascs  to  waidrant  it  («).  emtrtdmmt 

AsHBURsT,  J.     The  court  cannot  grant  this  motion,  as  itfn-e  ^nc. 
.iras  no  part  of  the  terms  when  the  proceedings  were  stayed. 

V«L»  I.  N  n  n  n  Bullbr, 

(41)  VUi  1  ^Mrr,  UT.  996. 
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1787*         Duller  J,  There  is  a  distinction  between  the  cases  Mrhcre 
^^"T^^   an  action  is  brought  upon  a  judgment  of  the  court  of  Cotnmon 
Bates     Pleas^-sa^  where  brought  upon  a  judgment  of  this  court.     In 
fl^jfnrt     ^|jg  |^j.gj  ^g^gg  jj^g  court  will  not  stay  proceedings  pending  a 
'writ  of  error,  without  the  defendant's  giving  judgment  in  the 
second  action.     But  if  it  be  brought  upon  a  judgment  in  tfab 
court,  these  terms  make  no  part  of  the  rule  ;  because  in  gene- 
ral, actions  on  judgments  are  vezatiouss  and  the  plaintiff  migbt 
have  his  execution  on  the  first  judgment*     The  cases  where 
judgment  has  been  permitted  to  be  entered  nunc  pro  tunc  hare 
been  where  the  delay  has  proceeded  from  the  act  of  the  coort* 
I  think  there  have  been  some  cases  where,  there  having  bees 
a  frivolous  delay, the  court  has  interposed,  and  has  not  suffered 
any  advantage  to  be  taken  of  it ;  but  where  a  party  proceeds 
according  to  the  common  course  of  law,  by  bringing  a  writof 
error,  there  the  court  cannot  interfere. 

Rule  discharged. 


Monday,  Sir  RICHARD  HOTHAM,  Knight,  and  Another,  agmut 
^^.I2th.  The  EAST  INDIA  COMPANY. 

A  covenant  ^  OVEN  ANT  on  a  charter-party  of  aflpreiehtmeoti  ^  The 
party '•M^hat  ^^  declaration,  after  stating  several  parts  of  the  charter-par- 
no  claim  ty,  by  which  it  appeared  that  the  plaintiffs  had  let  dieir  ship, 
should  be  The  Royal  Admiral^  to  the  defendants  for  a  voyage  to  the  East 
admitted,  or  JnJies  and  back  again,  stated  the  following  covenant  on  which 
iMd^iw      ^^^  breach  was  assigned  :  ^^  That,  notwithstanding  the  ship 


short  ton-  wns  let  to  freight  but  for  903  tons,  yet  the  Company  should 
nage,  wUets  lade  on  board  as  many  eoods  as  the  ship  could  bring,  or 
toSnaM^    was   capable   of    taking  id  with  safety,  paying  to  the  said 


found  and  owners  freight  for  the  same,  according  to  the  toaoage 
madetoap*  foresaid."  In  a  former  part  of  the  charter-party,  stated 
P**^  ^^  in  the  declaration,  is  the  following  covenant ;  <*  And  to 
survey  tobe^'^^  ^°^  ^^^  tonnage  of  the  said  ship,  and  the  freight  there- 
taken  by  by  payable,  might  be  the  better  ascertained,  it  was  there- 
four  ship,  by  covenanted  that  no  claim  should  be  admitted,  or  allow- 
^'ind^CT-  ^^^^  made  by  the  defendants,  for  short  tonnage  or  defi- 
ently  chosen  ciency  in  loading  the  said  ship  in  or  for  her  homeward 
by  both  par-  bound  voyage,  unless  the  same  should  be  certified  by  thtde* 

precedent  to  the  plaintiflf's  right  of  recovering  for  short  tonnage;  but  is  a  matter  of  defence* 
to  be  taken  advantage  of  by  the  defendants  ;  and  the  not  averring  the  performance  is  no 
ground  for  arresting  the  judgment.  If  defendants  prevent  the  perforroanoe  of  a  rwrfp^ 
precedent  by  thtir  neglect  and  detault,  il  it  equal  to  per^Brnuuice  by  plaintiifi. 
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fendantd^  president^  agents^  or  chkfi  and  cotmciby  or  supercar*     1787. 
goes^  from  whence  she  should  receive  her  last  dispatch^  which    ^-^--^ 
said    certificate  the  said   presidents,  agents,  or   chiefs  and  Hotram 
councils^  or  supercargoes  respectively,  should  give  to  the  J^^i^ 
xnaster  for  the  time  being,  if  reasonably  demanded ;  and  also     i^?,©^" 
urUess   ituch  short  tonnage  be  found  and  made  to  appear  on  her  Company. 
arrival  in  the  river  Thames  upon  a  survey  to  be  taken  by  four 
shipnuorights^  or  others^  to  be  indifferently  named  and  chosen  by 
the  defendants  and  the  plaintiffs  ;  but  no  such  survey  would 
be  taken  or  allowance  made,  m  case  bulk  should  be  found  to  ' 
have  been  broken  before  demand  for  such  short  tonnage  was 
made." 

The  declaration  then  stated,  that,  although  the  defendants 
loaded   and  put  on  board  the  said  ship  goods,  &c.  to  the 
antount  of  903  tons ;  and  although  the  said  ship  could  have 
bToaght,  and  was  capable  of  taking  in«  with  safety,  goods, 
&r.  to  the  amount  of  100  tons  more  than  the  903  tons,  and 
more  than  were  loaden  and  put  on  board  the  said  ship  by  the 
defendants,  their  factors  or  assigns,  from  Bombay  to  London  : 
and  although  the  defendants,  their  factors  and  assigns,  had 
notice  of  the  premises  last  aforesaid  before  the  ship  sailed 
and  departed  from  the  East  Indies  on  her  voyage  to  England^ 
and  were  then  and  there  required  to  load  the  said  ship  with 
the  residue  of  the   said  goods,  &c.  so  as  to  complete  her 
loading,  and  put  on  board  her  for  the  said  voyage  what  she 
could  reasonably  and  safely  have  carried ;  and  although  the 
plaintiffs  offered  to  take  in  such  loading,  yet  the  defendants, 
their  factors  and  assigns,  absolutely  refused  fully  to  load  the 
said  ship,  or  to  put  any  more  goods,  &c.  on  board  her ;  and 
the  said  ship,  by  means  whereof,*  was  obliged  to  sail  from 
Bombay  to  London  deficient  in  her  loading  to  the  amount  of 
100  tons  ;  neither  have  the  defendants  yet  paid  to  the  plain- 
tiffs any  freight  or  any  sum  of  money  for  the  said  deficiency, 
but  have  refused,  &c. 

The  defendants  pleaded,  first,  that  die  ship  was  not  capa- 
ble of  taking  in  more  than  903  tons,  on  which  issue  was 
taken.  And  secondly,  that  the  allowance  claimed  for  short 
tonnage  and  deficiency  in  loading  the  ship,  was  not  certified 
by  the  Company's  president,  agents,  &c. 

Replication,  that  the  plaintiffs  requested  the  Company's 
president,  agents,  &c.  to  certify  the  deficiency,  and  that  they 
wholly  refused.     Rejoinder,  taking  issue  on  that  fact. 

This  cause  was  triecf  at  the  sittings  at  Guildhall  after  last 
term,  when  the  jury  found  a  verdict  for  the  plaintiffs  on  both 
the  issues* 

A  motion 
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A  motion  was  made  in  arrest  of  judgment  ^U  tcnm  bj 
Xozi;,  because  the  plaintiffs  bad  not  averred  in  tlieir  dedara* 
tion  that  a  certificate  of  short  tonnage  was  obuined  frora  the 
defendant's  servants  before  the  st^ip  sailed  from  India  ;  and 
because  it  was  not  averred,  that  upon  t^r  arrival  in  tbe  river 
Thames^  and  before  bulk  w^is  broken,  a  survey  was  had^  md 
that  such  short  tonnage  was  found  and  made  to  appear. 

£rskine^  Ming^yi  Baldwin^  and  Wais9n^  shewed  cause.    In 
an  action  of  covenant  it  i$  not  necessary  for  the  plaiiitiSs  to 
set  forth  more  in  their  declaration  than  tha^  part  on  which  the 
breach  is  assigned.   And  xi  there  be  any  condition  or  proviso 
for  the  defendant's  benefit,  they  must  take  adyantage  of  Jt  by 
pleading.  1  Lev.  88*     The  covenant^  which  Was  the  fouQdar 
tion  of  the  present  rule,  consists  of  two  distinct  part^  i  and 
the  one  which  is  pleaded  b>  the  defendants  is  independeot  of 
^e  other.     Now  nothing  is  more  clear  than  that  it  was  aac 
necessary  for  the  plaintiffs  to  aver  that  there  had  been  a  anr* 
vey,  because  it  is  a  proviso  to  be  taken  advantage  of  by  tihe 
defendants.     They  have  pleaded  the  first,  and  it  waa  fbinid 
ligainst  them  ;  as  to  that  therefore  there  is  a  ^stificatioQ  an 
the  record.     If  the  covenant  had  run,  that  short  tonnage 
should  only  be  recovered^  firovidtrd  there  had  been  a  «»r9^ 
the  not  having  had  a  survey  would  have  beto  a  condition  pine- 
cedent,  and  must  have  been  averred  by  the  plaintiffs*     Mat 
standiag  in  the  form  and  place  which  it  now  does  in  the  m^ 
strument,  it  is  entirely  distinct  froti^  the  subsequent  covenant 
on  the  part  of  the  defendants  to  allow  for  more  freight  if  the 
ship  would  tal^e  mqre.     But  even  supposing  that  it  is  necei* 
s^ry  that  a  survey  should  have  be^n  had,  after  verdict  the 
Coitrt  will  presume  that  there  has  been  oae^     For  the  de£ea> 
dants  having  relied  in  their  plea  upon  the  other  proviso,  aiid 
taken  no  notice  of  this,   they  have  waved  taking  advantage 
of  it  by  their  silence^     In  East  and  EesingUm  (a)  the  phm* 
tiff  declared  upon  a  bill  of  exchange  set  out  in  these  words, 
pray  pay  tlus  my  first  bill  cf  exchange^  my  second  and  tUrd 
not  being  paidf  A  motion  was  made  in  arrest  of  judgmciit 
that  there  was  no  averment  that  the  second  and  third  were 
i^ot  paid,  which,  it  was  contended,  was  a  condition  piece* 
dent.    'But  the  court  were  of  opinion,  that  it  must  be  in* 
tended  after  verdict.     In  the  present  case  there  is  in  fact  an 
averment  that  the  ship  was  short  loaded,  and  that  the  defen* 
dants  had  notice  of  it,  so  that  the  survey  was  unnecessary ; 

the 
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tlie  (mt  nrast  therefore  be  presumed  af(er  verdict,  as  the  de*     1787. 
fendants  have  not  takt:n  issue  upon  it ;  and  there  is  a  verdict    S-v*"^ 
for  the  plaintiffs  on  the  whole  record.     In  Vivian  v«  Shifting  Uotuam 
(u)  the  dedaration  suted,  that  in  consideration  the  plaintiff  ^^^"'^ 
assumed  to  $tand  to  the  award  of  jf.  S.  and  y.  Z).  and  if  he     "i^d^I* 
failed,  to  pay  the  defendant  40/.,  the  defendant  assumed  in  the  Comp^kt^ 
ftsune  manner  to  pay  40/.  to  the  plainiiff  if  he  did  not  perform ; 
the  declaration  tlien  stated  that  the  arbitrators  awarded  that 
tbe  plaintiff  should  pav  the  delendant  10/.  and  in  considera- 
tion thereof  that  the  defendant  should  be  bound  in  an  obliga« 
tion  of  80/k  that  the  plaintiff  should  enjoy  certain  copyhold 
lands,  Csfc.  or  that  he  would  upon  request  pay  him  40/.  and 
then  alleged  in  fact  that  although  he  had  performed  the  award 
oo  bit  part,  and  had  on  such  a  day  and  place  required  the  de« 
fendant  to  enter  into  such  a  bond,  yet  that  he  had  not  done  it, 
nor  bad  paid  him  the  40/.  according  to  his  promise.     The  de* 
liendant  pleaded  no  awards  which  was  found  against  him.     It 
was  moved  in  arrest  of  judgment,  that  the  plaintiff  had  not  al- 
leged payment  of  the  10/.  and  the  award  is  conditional  for  the 
payment  thereof,  and  because  it  was  not  alleged  that  he  had 
miide  $peci(U  re^/ufst  for  the  payment  of  the  40/.  in  that  case, 
though  the  Court  differed  as  to  whether  the  award  was  condi- 
tk>a^  yet  they  all  agreed  that  though  it  was  a  condition  pre. 
cedent,  yet  when  the  plaintiff  says  that  he  has  performed  the 
award  on  his  side,  it  shall  be  intended  that  he  hath  performed 
it  after  verdict  found  for  him,  and  it  is  good  in  substance, 
tiiough  not  in  form,     Tl^ese  provisoes  are  in  the  copulative, 
and  not  in  the  disjunctive  ;  and  the  survey  without  the  certifi*, 
eate  would  have  been  of  no  avail ;  therefore  the  defendants 
have  superseded  the  necessity  of  the  former,  by  depriving  the 
plaintiffs  of  the  latter. 

Bearcroft^  Raus^  and  Daw^  in  support  of  the  rule.  In  an 
fiction  of  covenant,  a  plaintiff,  in  order  to  entitle  himself  to  da- 
mages, must  state  upon  the  face  of  the  declaration  a  clear  legal 
demand.  And  though  it  is  only  necessary  to  set  forth  such 
parts  ef  a  deed  of  covenant  as  are  essential  to  support  his  tide, 
yet  if  he  takes  upon  himself  to  state  a  proviso,  which  would 
have  been  a  matter  of  defence  for  the  defendant,  he  must  aver 
performance  of  it.  It  is  apparent  on  this  record  that  the  plain- 
tiffs are  not  entitled  to  recover,  unless  they  have  performed 
two  conditions  which  are  precedent  to  their  right  of  action. 

If 

(a)  Qv,  Car.  384, 
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1787*     If  therefore  they  be  conditions  precedent,  the  plaintiffs  should 
^^^^   have  averred  performance  j  but  whether  precedent  or  subac- 
HoTHAM  quent,  as  the  plaintiiTs  have  undertaken  to  state  diese  conditi- 
_?*^'^    ons  in  their  declaration,  they  have  made  it  incumbent  on  them- 
Imdia     selves  to  shew  that  they  have  been  performed.     The  true  rule 
Company.-  with  respect  to  covenants  precedent  or  subsequent,  or  whether 
distinct  or  not,  is  laid  down  by  Lord  Mansfield^  in  the  case  of 
Jones  v.  Berkley  (a),  who  said  **  that  the  dependance  or  inde* 
^^  pendance  of  covenants  was  to  be  collected  from  the  evidest 
*^  sense  and  meaning  of  the  parties  ;  and  however  transposed 
*^  they  might  be  in  the  deed,  their  precedence  must  depend  on 
<^  the  order  of  time  in  which  the  intent  of  the  transaction  re. 
**  quires  their  performance."     That  both  these  are  strict  con- 
ditions precedent  to  the  plaintiff's  right  of  recovery,  and  as 
the  plaintiffs  have  stipulated  by  their  contract  that  they  shall 
be  performed,  that  before  they  can  recover  they  must  shew 
that  they  have  been  complied  with,  (however  diflkult  to  be 
performed,)  appears  from  the  cases  ox  White  v.  MUUleton  (h)y 
and  Davis  v«  Mure  (c).     The  first  of  those  was  an  action  by 
the  owner  of  a  ship,  employed  in  the  government  service, 
against  the  commissioners  of  the  navy  for  freight.     The  pka 
stated  a  general  proviso,  inserted  in  all  those  charter-parties, 
^*  that  on  its  being  made  appear  that  there  had  been  a  loss  of 
•*  time  or  negligence  in  the  owner,  a  mulct  by  way  of  reduc- 
^^  tion  of  freight  should  be  imposed,  such  as  the  commission* 
*\ers  should  adjudge,"  &fc.     That  the  plaintiff  had  been  guil- 
ty of  a  breach  of  orders  ;  that  it  had  been  made  appear,  and 
diat,  by  the  judgment  of  the  commissioners,  this  mulct  had 
been  assessed.     The  plaintiff  in  his  replication  traversed  the 
breach ;  to  this  there  was  a  general  demurrer.     The  court 
thought  the  proviso  was  good,  and  said  there  could  not  be  a 
doubt  but  that  the  commissioners  were,  by  the  proviso,  judg* 
es  of  the  delinquency  as  well  as  of  the  quantum.     In  that  case, 
the  question  was  by  the  charter-party  referred  to  the  decision 
of  a  particular  tribunal,  and  if  the  commissioners  had  impo* 
sed  a  mulct  equal  to  the  freight,  the  plaintiff  coidd  not  have 
recovered  at  all ;  so  here,  the  plaintiffs  are  not  entitled  to  re* 
cover  under  this  contract  entered  into  with  the  defendants, 
unless  a  certificate  was  given  by  the  defendant's  presidents, 
&fc.  VLXiA' unless  a  survey  was  actually  made,  and  it  did  appear 
that  there  was  short  tonnage.     The  case  of  Davis  v.  Mure 
was  an  action  to  recover  the  value  of  q  ship  against  the  person 
to  whom  she  was  let  to  freight.     The  declaration  after  reciting 

(among 

(a)  Zhuil  665.  (A)  ffii/2^  Geo.  3.  B.  R. 

(c)  DavU,  otherwise  Bonidtm  v«  Aft^e  auid  Others*  M*  S3  Ga>.  3.  ^.  i?. 
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(among  other  things)  the  following  clause,  <^  and  it  is  further  ITBT. 
^^  covenanted  that  if  the  said  ship  shall  happen  to  be  burned,  Vp^t^— ^ 
*'  sunk,  or  taken,  during  the  time  she  shall  be  in  his  majesty's  HoTUioc 
"  service,  and  it  shall  appear  to  a  court  martial  that  the  master  J^^^ 
"  and  ship's  company  have  made  the  utmost  defence  they  were  i^dij!^ 
^^able^  the  value  of  her  shall  be  paid  by  the  defendants,"  then  Comtant^ 
stated  that  the  ship  sailed  with  provisions  for  the  use  of  the 
army  in  Jmerica^  under  convoy  of  the  Mercury^  and  was  sepa- 
rated and  taken  ;  with  an  averment  that  the  master  of  the  ship 
and  the  ship's  company  did  make  the  utmost  defence  they 
were  able,  and  that  it  would  have  appeared  to  a  court  martial, 
&Pc.  if  the  defendants  had  thought  proper  to  have  had  an  in- 
quiry made  in  that  respect  by  a  court  martial.  To  this  the 
defendants  pleaded,  1st,  That  she  was  not  captured  :  2dly, 
That  she  did  not  make  the  utmost  defence  :  3dly,  That  it 
would  not  have  appeared  to  a  court  martial,  &fc.  And  4thly, 
That  it  hath  not  appeared^  ^c.  The  plaiQtiflf  took  issue  on  the 
three  first,  which  were  found  for  him  ;  and  demurred  general- 
ly to  the  fourth,  which  was  argued.  The  court  at  first  dou^st- 
cd  whether  the  ship  was  to  be  considered  in  the  service  of  go- 
vernment at  the  time  of  her  capture  :  but  it  was  agreed  on  all 
sides  that  ships  were  considered  in  the  service  when  they  were 
laden  for  the  king's  use,  and  under  orders  of  a  king's  ship* 
The  Court  directed  an  inquiry  to  be  made  at  the  Admiralty,  as 
to  the  usage  of  holding  courts  martial  on  such  occasions,  when 
it  appeared  that  there  were  several  instances,  in  the  war  before 
the  last,  of  courts  martial  to  enquire  of  losses  in  the  mer- 
chants' service,  but  none  in  the  last  war ;  and  it  did  not  appear 
on  whose  requisitions  they  were  held.  After  argument  by  the 
plaintiff's  counsel,  that  the  enquiring  by  a  court  martial  was 
not  a  condition  precedent,  the  Court,  without  hearing  the  oth- 
er side,  were  of  opinion  that  the  charter  party  annexed  an  ex- 
press condition  that  it  should  appear  to  a  court  martial,  CsPc. 
and  therefore  the  plaintiff  was  bound  to  shew  that  it  had  ap- 
peared, or  that  it  arose  from  the  fault  of  the  defendants  that 
It  had  not ;  and  judgment  was  given  for  the  defendant.  As 
it  was  necessary  in  that  case  for  the  plaintiff  to  shew  that  it  had 
appeared,  Ssfc.  to  a  court  martial  before  his  right  of  action 
vested ;  so  in  the  present  case  the  production  of  the  certificate, 
and  the  (2^01  that  short  tonnage  was  found  and  had  appeared  up- 
on a  survey,  were  necessary  to  give  the  plaintiff  a  right  of  ac- 
tion. In  vain  was  it  argued  in  that  case  that  it  was  not  in  the 
plaintiff's  power  to  procure  a  court  martial ;  for  the  answer  to 
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178^4  dueh  at^gUmeBt  waa^  that  if  a  person  chooae  to  make  hk  debt 
^..y.^  arise  on  a  contingency  almost  impossible,  i<  is  his  o«rn  fault 
HoTH  AM  Therefore  here  itis  no  answer  to  the  objection  against  thcpUo- 
*jJ^^^  tiiFs  recovering,  arising  irom  the  want  of  a  certificate  and  die 
India^^  neglect  of  having  had  a  survey,  that  they  could  not  procure  a 
tonwAwr,  certificate^  and  that  the  defendants  did  not  appoint  their  ship- 
wrights to  survey^  because  they  have  stipulated  by  their  con- 
tract that  a  certificate  shouKi  in  fact  be  given  by  the  defend- 
ant's agents  abroad,  and  that  short  tonnage  should  appear  updi 
a  survey  to  be  made  at  home,  before  their  right  of  action  shcmM 
accrue.  It  was  likewise  held  by  the  Court  in  thv  case  of  Pok 
v.  Harrobin  (a),  that  if  a  party  chose  to  make  a  debt  depend 
dn  a  condition,  however  difficult  to  be  performed,  he  must  take 
the  consequences.  If  however  the  Court  should  be  of  optmoa 
that  a  sufficient  excuse  for  not  complying  with  the  former  pan 
of  this  condition,  with  respect  to  the  certificate,  appears  upon 
the  record,  because  the  plaintiffs  did  every  thing  they  could  in 
order  to  procure  it }  yet  the  same  reason  does  not  appl>  to  the 
latter  part ;  for  the  plaintiffs  should  have  shewn  that  they  had 
taken  all  necessary  steps  to  have  a  survey,  as  by  naming  twa 
surveyors  on  their  part ;  and  then  if  the  defendants  had  not 
named  two  other  surveyors,  or  had  prevented  the  survey  be- 
ing made,  tbei'e  might  perhaps  have  been  the  same  excuse  for 
not  complying  with  the  second  part  of  the  condition.  hvA  it 
does  not  appear  on  the  record  that  the  plaintiffs  took  my  steps 
to  perform  their  part  of  the  condition.  In  the  case  of  £o«i 
and  Essingderiy  there  was  no  previous  act  to  be  done  by  the 
plaintnff  to  entitle  him  to  recover;  it  was  not  necessary  to  aver 
that  the  second  and  third  bills  had  not  been  paid  ;  for  if  n«i> 
thing  were  shewn  to  the  contrary,  it  was  to  be  taken  for  grant- 
ed that  they  were  not  paid*  The  objection  there  was  requi- 
ring proof  of  a  negative.  And  in  fact  though  the  bills  were 
three:  in  number,  yet  the  contract  was  one  and  the  same ;  so  that 
if  tht^  defendant  had  shewn  that  he  had  paid  one,  the  Comt 
must:  have  seen  that  he  had  discharged  the  others.  But  in  the 
pres<Mit  case  it  was  incumbent  on  the  phunttffs  to  do  sooAe  act 
befb  re  they  were  entitled  to  make  a  demand ;  and  that  dis. 
tingt  wishes  rt  from  the  cases  cited* 

T  he  court  took  time  to  consider ;  and  now^ 
AsHBURST,  J.  delivered  their  opinion  (after  stating  the 
pleadings). 
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The  objbeilcnif  th«t  l^sve  been  made  «re«  that  the  cvrtiicacfe     1786. 
•reviout  to  «bc  ship's  sailing  from  the  E^st  Indies^  and  tte    ^^y**/ 
urvey  after  her  arrivsd  in  tlie  Thames  are  eoncUtionr  precedent  Hot  ham 
o  the  plaintiffs'  right  to  recover  for  short  toanage ;  and  being  ^^^'T*^ 
uch,  and  pertormance  not  being  averred,  it  is  a  radical  defect     y  ^^ 
n  the  plaintiff's  title,  and  is  not  cured  by  a  rerdict,  but  is  ob^  CoatvAMT« 
ectiohable  in  arrest  of  judgment.     And  if  they  were  right  in 
heir  premises,  namely,  that  these  are  conditions  precedent^  the 
:onclusions  which  they  draw  from  it  would  be  right.     It  be- 
:omes  necessary  then  to  be  considered  whether  these  are  con- 
litions  nrecedent  or  not?  Now  in  order  to  clear  this  point,  I 
¥ould  first  premise,  that  there  are  no  precise  technical  words 
*equired  in  a  deed  to  make  a  stipulation  a  condition  precedent^ 
>r  subsequent ;  neither  doth  it  depend  on  the  circumstance, 
whether  the  clause  is  placed  prior  or  posterior  in  the  deed,  so 
that  it  operates  as  a  proviso  or  covenant.    For  the  same 
words  have  been  construed  to  operate  as  either  the  one  or  the 
:>ther,  according  the  nature  of  the  transaction.     The  merits 
therefore  of  the  question  must  depend  on  the  nature  of  the 
contract,  and  the  acts  to  be  performed  by  the  contracting  par- 
ties,  and  the  subsequent  facts  disclosed  on  the  record,  which  .   . 

have  happened  in  consequence  of  this  contract.  It  is  un- 
necessary to  say  whether  the  clause  relative  to  the  certijicate 
be  a  condition  precedent  or  not ;  for  granting  it  to  be  a  con- 
dition precedent,  yet  the  plaintiff^  having  taken  all  proper  steps 
to  obtain  the  certificate,  and  it  being  rendered  impossible  to 
be  performed  by  the  neglect  and  default  of  the  company's  - 
agents,  which  the  jury  have  found  to  be  the  case,  it  is  equal 
to  performance.  If  it  were  necessary  to  cite  any  case  for 
this,  which  is  evident  from  common  sense,  it  was  so  held  in 
RolPs,  Abridgment^  445.  and  many  other  books.  If  so,  there 
was  a  right  of  action  once  fairly  vested  in  the  plaintiffs,  from 
the  defendants  not  having  fully  laden  the  ship  before  she  left 
India^  which  they  were  by  their  covenant  bound  to  do.  For 
all  that  is  necessary  prima  facie  to  found  an  action  of  covenant 
upon  is,  that  the  covenant  should  be  broken.  And  this  right 
of  action,  once  vested,  was  •nly  capable  of  being  devested  by 
a  subsequent  non^feazance^  namely,  by  not  taking  the  proper 
steps  to  procure  a  survey  after  the  arrival  of  the  ship  in  the 
river  Thames.  This  therefore  being  a  circumstance,  the 
omission  of  which  was  to  defeat  the  plaintiffs' right  of  action, 
once  vested,  whether  called  by  th«f  name  of  a  proviso  by  way 
of  defeazance,  or  a  condition  subsequent,  it  must  in  its  nature 
Vol.  I.  O  o  o  o  be 
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178f«  be  a  matter  of  defenccy  and  oaght,  to  be  Bhewii  by  the  defends 
i-^^r— ^  ants  ;  and  as  they  have  not  insisted  on  it,  though  they  have 
HothaW    insisted  on  the  want  of  a  certificate,  we  must,  sSter  verdict, 

rrh^*E*     ^^^^  '^  ^^^^  ^^^ ^^^^  ^^^  °^^  ^^'^ *  ^°^  ^^  ^^^^  follow  as  a  coo- 
Imdia'^  sequence  that  there  is  no  ground  for  arresting  the  judgment, 
poMSANr,  an4  that  th^  f  ule  i|ius(  be  discharged. 

Rule  4iscbargtd, 


^p  or  HI|.AaT  TKItMt 
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IN  triE  TWENTY-SEVENTH  YEAR  OF  THE       j^g^ 
REIGN  OF  GEORGE  IIL 


la  this  Term  William  Cockell  Esq.  of  Qray^a  Intij  vrAs  called 
to  the  degree  of  Serjeant  ^t  law.  The  Motto  on  his  Rings 
Ivas,  Stat  Lt^e  Cotona.  But  in  cdnsequence  of  a  late  Re- 
gulation no  Kings  were  given  to  the  Judges,  the  Bar,  or  the! 
AttOrnies; 


CLISSOLD  agaimt  CLISSOLD.  JSSSi 

TI/'ILSON  moved  to  change  the  venue  from  London  to  Berk'  The  venue 
^^    shire  in  this  action,  which  was  for  a  libel  contained  in  a  in  an  kction 
letter  written  by  the  defendant  in  herkahite^  and  directed  into  f"*^*  ***^» 
5'1/rry/  which  writlenTa 

[rhe  Court  refused,  becatuse  the  defendant  could  not  make  onexounty 
the  usual  affidavit  that  the  cause  of  action  arose  wholly  (a)  in  ^'^  4«^'  in- 
BerkMre  and  not  elsewhere.  ^nuoTbT' 

changed 
Into  the  county  in  which  it  was  written  f^},  because  the  defendant  ci(nnot  swear  cixat  tjit 
cause  of  action  arose  ^loholfy  in  that  touuty. 

Rule  refused. 

(d)  Vid.  I  Wilt.  178.    Pinkneji  v.  Coilins^  ante,  571. 

{b)  Se€ut,  if  sent  into  the  same  county.     Freemsn  v.  Iforrii,  poit^  3  vol,  306. 
dr,  if  sent  oiit  of  England  in  a  letter.    Metcaif  v.  Markbamt  poiu  3  vol.  653. 

BUCKLEY  a^«w^  BUCKLEY.  Jfetii, 

THIS  acuoQ  which  was  brought  against  tlie  defendant  a  tenant  tp 
u{M>n  the  11  Geo.  2.  c.  19^  a.  12.  for  secreting  an  ejeCt«amortjsa- 
ment,  was  tried  at  the  lastX^icc^r/^aasizeabefore^ipa^A  J.  when  S^>  ^^^ 

'  *         •     does  not 

"*^  give  him 
notice  of  an  ejectment  brougfht  by  the  mortgagee  to  enforce  an  attormnentiU  net  li'adfle 
i%  the  pcmdtiek  of  the  11  G0O.  3.  c.  19,  #•  13.  for  secretiiig  ejectoieiitfL 
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1 787.     the  plaintiff  was  nonsuited.     It  appeared  that  in  1 785  the  pffc- 

v„  ^^/    mises being  in  mortgage,  and  the  mortgage  forfeited,  the  dc- 

Buckley  fendant  (who  was  tenant  to  thp  plaintiff)  had  agreed,  in  a  cimi- 

agaiut    vecsation  which  he  had  with  the  attorney  of  the  mortgagee,  to 

BwcKLEY.  ^^^^^  jQ  j^ij^  f^Q^  ^(jat  time ;  but  the  attorney,  not  thtokiiif 

the  promise  sufficient,  delivered  to  the  defendant  an  ejectment 

in  April  1785,  informing  him  at  the  same  time  that  it  was  only 

for  the  purpose  of  procuring  a  written  attornment,  and  that  it 

would  not  be  prosecuted  further ;  in  consequence  of  which  the 

defendant  actually  attorned  to  the  mortgagee.     He  gave  no 

notice  to  the  landlord,  either  of  the  ejectment  or  of  the  at^ 

tornment;  for  omitting  the  former  of  which  this  action  was 

brought.     The  learned  judge,  being  of  opinion  that  this  case 

did  not  come  within  the  statute,  nonsuited  the  plaintiff  j  which 

nonsuit 

Balguy  now  moved  to  set  aside  ;  contending  that  the  secre- 
ting of  this  ejectment  was  productive  of  some  of  the  inconve- 
nienc^es  which  the  act  intended  to  remedy,  because  by  these 
means  the  mortgagor  had  been  prevented  applying  to  tbit 
court  to  stay  the  proceedings  of  the  ejectment  on  paying  die 
principal,  interest,  and  costs. 

The  Court  however  were  of  opinton  that  this  case  did  not 
come  within  the  statute  i  for  that  it  only  extended  to  cases 
where  ejectments  were  brought  which  were  inconsistent  with 
the  landlord*s  title.  They  observed  likewise  that  the  eject- 
ment was  brought  for  the  purpose  of  compelling  the  tenant  to 
attorn  to  the  mortgagee,  which  the  act  expressly  permitted 
him  to  do. 

Rule  reftised^ 


Aprii27t\ii 


HOKTVlVflCVL agaimt  CARRUTHERS. 


If  plaintiff  rT^Q  an  action  for  goods  sold  and  delivered,  the  defendant 
pica  oHn-  A  pleaded,  amongst  other  things,  infancy.  The  plaintiff 
fancy,  that  replied,  that  after  the  defendant  had  attained  his  age  of  twenty 
defendant  one  years  y  he  ratified  ana  confirmed  the  several  promises  and  un* 
^^ZdlV'  ^^rtakings^  ^c.  To  this  the  defendant  rejoined,  that  he  did 
C9nfirmcd  not,  after  he  had  attained  his  age  of  twenty-one  years,  ratify 
'the  promise,  and  confirm  the  promises,  ^c.  and  thereupon  issue  was  join. 
ard  defend-  ed.  On  the  trial  before  Buller^  J.  at  the  last  Sittings  at  West* 
that'he^Jhd  ^i^^^^^^  the  plaintiff  proved  a  promise  by  the  defendant,  and 
not :  plaintiff  rested  bis  'Caee  there^  The  counMl  for  the  defeiHkiat  contend^ 
need  only     «d  that  the  plaintiflP  had  not  proved  the  whole  of  hb  renlica- 

rtrsc,andde.  -  tM»i 

fendant  mnst 

shew  h«  was  under  age  at  the  dme.' 
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on  ;  for  that  it  was  incumbent  on  him  to  shew  that  the  de-  iTBT* 
sndant  was  of  age  at  the  time  when  the  promise  proved  was 
lade.  BnUBuUer^  J.  being  of  opinion  that  the  proof  of  in. 
racy  lay  on  the  defendant,  within  whose  knowledge  the  fact 
ras,  and  who  wished  to  take  advantage  of  it^the  plaintiff  ob- 
ained  a  verdict.  ' 

A  motion  was  made  by  Gibbs  to  set  aside  the  verdict  and 
nter  a.nonsuit  upon  the  ground  that,  the  plaintiff  having  al- 
eged  in  his  replication  that  the  defendant  was  of  age  at  the 
line  of  confirming  the  promise,  it  became  necessary  for  him  to 
»rove  him  to  be  so.  That  it  was  a  material  allegation  to  sup- 
»ort  the  plaintiff's  replication  ;  and  if  it  were  necessary  to  al- 
ege  it,  it  was  also  necessary  to  prove  it. 

AsnHURST,  J.  This  was  a  fact,  which,  if  true,  rested  with- 
n  the  knowledge  of  the  defendant,  and  which  it  might  be  im* 
possible  for  the  plaintiff  to  be  able  to  prove,  in  general  such 
\  fact  is  proved  by  a  copy  of  the  register  of  the  baptism,  which 
^he  plaintiff  may  not  know  where  to  find  ;  and  in  some  in- 
stances, as  in  case  of  a  private  baptism,  is  not  possibly  within 
bis  power ;  therefore  the  proof  of  the  fact  lay  upon  the  defen- 
dant. 

BuLLER,  J.  I  do  not  agree  with  the  general  position,  to 
the  extent  in  which  it  has  been  laid  down,  that  the  plaintiff  is 
bound  to  prove  every  thing  that  he  alleges.  For  m  actions 
on  the  game  laws,  althou^  it  is  necessary  tb  allege  that  the 
defendant  Was  not  qualified,  yet  the  plaintiff  need  only  prove 
the  offence,  and  then,  if  the  defendant  is  really  qualified,  it  is 
incumbent  on  him  to  shew  it.  In  the  present  case,  the  defence 
arises  from  a  personal  incapacity  to  contract,  which  lies  only 
within  the  defendant's  knowledge,  and  which  therefore  he 
ought  to  prove. 

Grose,  J.  It  was  sufficient  in  this  case  for  the  plaintiff  to 
prove  the  promise ;  and  it  was  incumbent  on  the  defendant  to 
prove  infancy,  if  he  had  meant  to  take  advantage  of  it ;  for  it 
18  to  be  presumed  that,  when  a  man  contracts,  he  is  of  proper 
age  tp  contract,  until  the  contrar)'  be  shewn. 

*  Rule  refused. 
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Friday,        the  BISHOP  of  CHICHESTER  against  HARWAR0 
uf/riv  ^th.  aad  WE  B  B  E  K. 

Prohibition   np'HIS  was  a  rule  to  shew  cause  why  a  writ  of  prohibidiMi 
bS^P^^'oc'*^    1     should  not  issue  to  prohibit  the  Bishop  of  Chichttier 
Cbicbeiter     f^^^'^  proceeding  against  Mr.  Harwardy  who  was  Dean,  and 
who  claimed  Mr.   Wtbbery   one  of  the  canons  residentiary,   of  the  said 
s  right  to      church,  upon  his  mandate,  directing  them  to  admit  Gc^rp 
E^ae  under  M^^^<^\f^  clGrk,  to  be  a  canon  residentiary  of  that  church. 
pretence  of        The  suggestion  Slated,  that  the  office  of  a  canon  reaideotuh 
hit  viiitato-  xy  was  an  office  of  trust  in  mauers  ecclesiastical  and  temporal, 
tcMhrofficc^*"^  endowed  with  divers  tenements,  rents,  &*c.     That  pre- 
of  a  canon     vious  to  tlie  year  1574  all  the  31  canons  of  the  church  were 
retidentiary  rcsidentiaries,  when  an  ordinance  was  made  to  rrduce  the 
°h  *^*h  *  be  '^^"^^*^**  ^^  i^yiXi  besides  the  Dean.     1'hat  the  right  of  clcc- 
li'gafree-  't>on  <>f  a  canon  residentiary  was  in  the  Dean  and  Chapter, 
hold  office,    who  themselves  admiCt  institute,  and  ihduct.   That  the  Bishop 
and  the  right  is  not  visitor  as  to  such  elections,  nor  hath  any  visitatorial 
Uiwleto^b    P^^^**  ^^  jurisdiction  over  the  Dean  and  Chapter  in  thai  re 
the  Dean      spect,  nor  hath  any  right  to  appoint  to  the  vacantplace  and  of- 
andCUaptcr.  ficeofacanon  residentiary  by  lapse  or  Otherwise.  ThatinilfeTtA 
Whether,  »n  1734.  ^^  office  of  ofte  of  the  canons  residentiary  became  vi- 
Dean  and     ^^'^^  ^X  ^^^  death  of  X^T.  Hurdis.     That  in  August  1784  dte 
Chapter       Dean  and  Chapter  met  to  elect  a  successor,  when  there  were 
iicgieci  or     two  candidates  ;  but,  they  being  equally  divided,  no  electu» 
poLiTacS**  was  made.     That  in  October  1784  another  meeting  was  held, 
fion  residen-when  they  were  again  equally  divided.     That  the  Bishop -by 
tiary  in  pro- his  monition,  dated  4th  of  January  1785,  (reciting  these  pro- 
£iVo""V^^  ceedings,  and  that,  by  reason  of  such  failure  in  the  election 
viriue  oi  ^hib  ^^  ^  canon  residentiary,  the  Chapter  was  then  incomplete, 
general  visi-  and  the  service  of  the  church  neglected,  and  that  two  of  the 
tatorial         prebendaries  had  appealed  to  him,  complaining  of  the  mt>- 
1^^^^"*^  ceedirigsj    cited  the    Dean   and   Chapter  to  appear  bemt 
umpo»e,  tiU  him  ou  a  particular  day,    and  to  submit  to  his  visitatiDb, 
aucti  eiectiuii  to  shew  cause  why  they  had  not  filled  up  the  vacancy  occft' 
^had,  q«.  ?8ioned   by   the   death  of  Dr.   Hurdit,  and  why  he  the  Af. 
^hop  ahoulrl  not  by  his  power  and  authority ^  ordinary  andvid- 
tatorial^  fU  up  the  said  vacancy^  by  reason  that  the  rigkt 
of  so  doing  had  devolved   upon  him  for  that  tum^   by  dtn 
Jauit  of  the   Chapter  in  not   filling  up  the  vacancy^  in  due 
time,     I'hat  by  another  mandate  of  the  Bishop,  dated  191I1 
of  January   1785^    (reciting  that  the  Dean  and  Chapter 
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lot  having  shewn  sufficient  cause  why  he  should  not  fill  up     1787* 
he  sliid  vacancy,  he  had  appointed  Mr*  Metcalfio  be  a  canon    v^^v**^ 
residentiary  in  the  room  of  Dr.  Hurdis^  he  commanded  the  The  Bishop 
Dean  and  Chapter  to  admit  Mr.  Metcalf'vMo  actual  residenice:    ^*^^h»- 
MkA  that  the  Bishop  is  still  endeavouring  to  compel  the  dcf-    ^^agnin^ 
endants  to  admit  Mr*  MetcalJ\  notwithstanding  their  allega-  Hauwaro 
ions  against  his  right.  *t  Web- 

£r8kine^  Piggot^  and  Ibbetsoriy  now  shewed  cause,  and  con-  **'^* 
ended  that  the  Bishop  had  not  exceeded  that  visitatorial  pow- 
:r  which  was  vested  in  him  by  the  common  law.  2  Ro.  Abr* 
l^^.  leUer  D.  pi.  1.  10  Rep.  28.  Dyer  27 a.  Canons^  1603. 
That  this  appeared  more  strongly  by  a  reference  to  the  antient 
:on9titution  of  the  church,  which  was  originally  served  by  all 
he  3t  prebendaries  till  the  year  1574,  when  on  account  of  the 
iecrease  of  the  revenues  of  the  church  the  number  was  redu* 
:ed  to  four,  who  on  account  of  their  additional  labour  had  an 
ncrease  of  salary,  i  he  Bishop  therefore  in  this  case  had  not 
iakcn  upon  himself  to  present  to  a  freehold  ;  for  by  the  original 
ippointment  to  the  office  of  prebend  the  freehold  was  convey- 
sd,  and  the  increase^of  the  salary,  which  the  residentiaries  re- 
:eive,  was  paid  out  of  the  general  fund  of  the  corporation.  It 
ivaa  the  peculiar  duty  of  the  Bishop  to  take  care  that  the  func* 
:io9s  of  the  church  were  performed. 

So  Or  therefore  from  his  exceeding  his  authovity  in  the  pre* 
^nt  instance,  he  had  only  discharged  his  duty.  At  any  rate 
this  application  came  too  soon,  no  other  person  having  hither* 
;o  been  elected  by  the  Dean  and  Chapter. 

Starcroji.  Mingay^  Rous^  and  Steelcy  who  were  to  have  ar- 
z^ued  in  support  of  the  rule,  were  stopped  by  the  Court. 

AsHHURST^  J.  If  the  Bishop  had  appointed  to  this  office 
:>nly  till  a  proper  election  had  been  made  by  the  Dean  and 
Chapter,  I  should  have  thought  that  the  matter  would  have 
Icaerved  much  greater  consideration  than  the  present  questioq. 
But  there  is  a  great  difference  between  a  temporary  appoint" 
mcnt  by  the  Bishop,  and  his  claiming  a  right  by  lapse  to  ap- 
point absolutely.  I  am  perfectly  clear  that  he  has  not  such  a 
rig^ht  as  he  claims  at  present ;  for  it  is  interrupting  the  free- 
fiold  possession  of  the  Chapter,  This  is  not  mt^rel)  a  nominal 
sppointment ;  but  the  pers<5n  elected  is  entided  to  benefits 
vhich  he  is  to  receive  out  of  the  funds  of  the  church.  And 
irhatever  right  the  Bishop,  as  visitor,  may  have  to  enforce  a 
proper  performance  of  the  duties  of  th«  church,  her  cannot  go 
Further,  and  insist  on  filling  up  an  office  for  life,  like  the  pre- 
sent :  This  is  exceeding  the  limits  of  the  power  to  which  he 
[s  entitled  by  his  visitaiori^  authority, 

BULLER, 
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17S7*        BuLLKK,  J.     As  the  church  of  jCkkhvHirist^  rvqiiuvS^ 

^— V— ^    advice  and  assistance  of  thb  court  on  several  occaaieoi  fasck. 

The  Bishop  it  is  rather  unfortunate  that  they  should  not  have  BettM  As 

of  Chi-    question.     Maay  points  have  been  decided  by  this  ctnm  a 

againtt    gr^^^  deliberation,  which  may  perhaps  go  uie  length  of  de. 

Habward  termihing  the  present  question.     It  has  been  resolved,  (g^\ 

1l  Wbb-    that  a  mandamus  will  lie  to  compel  the  Dean  and  Ch^>iwt» 

fill  up  a  vacancy  among  the  canons  residenthiry ;  and  on  sadi 

a  mandamus  the  court  will  compel  an  election  ac  the  peitt  of 

those  who  resist*    9dly,  That  the  election  ivin  the  Dean  sad 

Canons.     3dly,  That  the  Dean  has  no  casting  voice.    4(hly^ 

That  the  Canons  have  a  right  to  vote  by  proxy.     5thly,  Thk 

there  is  no  lapse  to  the  Bishop  in  the  case  of  a  canonly.    k 

is  now  said,   that  the  Bishop  is  not  bound  to  9pply  io  dui 

court  for  a  mandamus ;  I  agree  that  he  is  not:   bat  if  he  make 

^uch  an  application,  I  think  we  are  bound  to  attend'  ta^'Mv, 

and  we  will  grant  the  writ :  and  I  atn  not  clear  thkt  m  am- 

damus  would  not  be  granted  on  the  application  of  ftny  todler 

person.  ■   .     -      ., 

But  the  question  here  b,  whether  the  BislRyjp  cab  aufpoA 
the  right  on  which  the  monition  is  founded.  If  nm,  di0|RO" 
hibition  must  be  granted.  This  is  not  a  mete  spiritual  wee, 
but  a  freehold  attended  with  temporal  advantaged;  tbe  ycf1Mii| 
electing  to  it  being  indeed  all  ecclesiastical  persons.  Wbedier 
the  Bishop  can  compel  them  by  ecclesiastical  cenMres  to  d^ 
their  duty,  and  to  proceed  to  an  election,  is  not  now  tfeft  qnts^ 
tion.  If  it  were,  I  should  require  time  to  consider  before  I 
should  negative  such  a  power.  We  are  now  to  dect^  whe- 
ther the  Bishop  can  take  the  right  of  election  out  of  the  hands 
of  the  Dean  and  Chapter,  and  admit  Mr.  Metcaff'torthmvam 
absolutely  ;  I  am  of  opinion  that  he  cannot  do  so. 

It  is  no  answer  to  thid  rule  to  say  that  this  appKctftion  was 
made  too  early ;  because  the  Bishop  has  es^ereised  a  riglff  feo 
which  he  has  no  title,  and  is  now  endeavouring  to  enforce  it 
Whether  the  Bishop  could  or  could  not  have  appokkted  stjper. 
son,  until  a  proper  election  was  made  by  the  Deatt  no4  ^Mp- 
ter,  is  another  question,  upon  which  I  give  no  opinioQ  ;  taas 
at  present  advised,  I  ck>  not  think  that  he  could.  At  )iM'^1%nti 
this  prohibition  must  go.  *  '      - 

Grose,  J.  It  is  one  question,  whether  or  not  Ibb'  BMof) 
has  any  and  what  visitatorial  potrer ;  and  a<iother,  wh^tlMsi^lie  | 
has  it  to  the  extent  now  claimed.  But  it  has  not  beeti  aliewl 
tjiat  he  has  this  power.    This  may  be  compared  to  a  case  wbicb 
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ftfcquemly  happens  here,  where  diis  court  has  the  power  of    irsn 
compeUiag  coiporations  to  proceed  to  elections,  which  is  in    ^«^y«»^ 
the  nature  of  a  visitatorial  power,  but  they  never  assumed  the  TJ»c  Bibhop 
power  of  appointing  any  person  themselves,  in  case  the  corpo*  ^^^^l"  •:, 
ratioii  did  not  proceed  to  elect*     If  the  Bishop  had   applied  ^again^^ 
for  a  mandamus,  this  court  would  immediately  have,  granted  Haawaka 
\U     But  he  has  no  power  to  appomt  to  this  office  himself,  in-    &  ^««* 
asmuch  as  it  is  a  freehold^  the  right  of  election  to  which  is  in      **** 
others.     As  to  the  other  point  I  have  great  doubts,  whether 
the  Bishop  could  make  a  temporary  appointment ;  at  present, 
I  think  he  could  not. 

Rule  absolute* 

The  KING  againat  J ACKSOK  and  Another.  ^^?n 

f^HAMBRE  shewed  cause  against  a  rule  why  an  information  Wherever 
y  should  not  go  against  the  defendanu,  who.  where  justices  J^^*'?^^ 
of  the  borough  of  Kendal  in  Westmoreland^  for  misbehaviour  in  j^  thlJJjh .' 
theiV  ofl^.     The  offence  with  which  they  were  charged,  was  thej  miib 
the  having  committed  a  pauper  to  prison  **  until  he  should  ^^^  ^* 
•*aoswer,    whom  they  were  examining  relative  to  his  settle- j^JJJ^^J^ 
ment,  for  not  answering  a  particular  question  propounded  to  will  be 
him;  under  which  commitmecit  he  continued  in  prison  for sratiiteda«> 
thirteen  days ;  which  it  was  contended  by  ^yfh^ 

Law  was  so  manifesdy  illegal,  that  they  must  have  known  t^ justices 
they  were  exceeding  their  authority;  and  therefore,  that  it  of  the  peace 
must  be  intended  that  they  acted  from  corrupt  motives.  ^*^®  not  the 

But  it  appearing,  on  reading  the  affidaviu  on  both  sides»  that  ^matins 
no  corrupt  motives  were  to  be  imputed  to  the  defendants,  the  a  pauper 
rule  was  discharged.    And,  ^  refusing 

AsHHVRST,  J.  said,  even  supposing  that  the  defendants  J®^^^ 
have  not,  strictly  speakings  acted  legallt/^  we  will  not  grant  an  relative  to 
information  against  them  unless  tiiey  have  acted  corruj^^/y.  his  settle* 
When  magistrates  act  uprightly  and  honestly,  even  thou^  ^''^^  ^ 
ihey  mistake  the  law,  no  information  ought  to  be  granted 
against  them.    I  will  not  now  decide  whether  magistrates 
have  or  have  not  a  power  to  commit  a  pauper  for  refusing  to 
answer  proper  questions  put  to  him  in  the  course  of  his  exam« 
ination.     They  certainly  have  a  right  to  examine  a  pauper 
touching  his  setdement ;  and  yet  that  would  only  be  a  shadow 
ef  aright,  unless  they  had  likewise  a  power  of  enforcing  that 

Vol.  I.  P  P  P  P  examination^ 
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17S7»    examination,  by  committing  the  pauper  for  refusing  to  be  ei* 

^^— Y^   amined.     But  without  determining  that  question,  and  suppo- 

The  King  sing  they  have  not  that  power,  if  these  defendants  acted  wrai. 

.  j'^^^l    out  any  corrupt  motive,  this  court  will  not  interfere  by  grant- 

andAnoAer.ii^g  ^^  information.     Now  no  corrupt  motive   is  express^ 

charged  by  the  affidavits,  and  we  cannot  infer  it* 

BuLLER,  J.  The  only  ground  upon  which  this  iBf€>niiadoii 
can  be  granted  (if  at  ail)  is  on  the  idea  that  the  justices  have 
acted  corruptly ;  for,  if  they  have  nbt^  however  mistaken  diej 
may  have  been  in  their  judgment,  this  court  will  not  interfeTC 
in  this  manner.  Now  the  affidavits  ondthe  part  of  the  pro^-s- 
cution  only  charge  the  defendants  with  having  acted  iUegaBy; 
from  whence  it  is  left  to  the  court  to  infer  corruption  ;  which 
cannot  be  done. 

As  to  the  power  of  commitment,  I  do  not  know  how  jus* 
tices  are  to  act,  unless  they  have  such  a  power.  This  com* 
mitment,  ^^  until  he  should  answer,'^  I  think  is  rig^t.  And 
though  the  pauper  continued  in  prison  under  the  commits 
ment  for  thirteen  days,  timt  will  not  make  the  c^Mje-BtroKg^r 
against  the  defendants.  The  party  committed  fcP  refusing 
to  be  examined  is  to  clear  himself,  and  when  he  will  aaswer, 
he  must  give  notice  to  the  magistrates.  This  is  like  die  case 
of  a  commitment  by  the  commissioners  of  a  bankrupt^  where 
the  party  committed  must  send  word  when  he  will  submit  and 
answer  the  questions. 

Grose,  J.  declared  himself  of  the  same  opinion. 

Rule  discharged  (a), 
(o)  Vidt  Cmb,  152, 291. 

^S^A.  SMITH  against  CHESTER. 

r  'hl^  ^r  INDORSEE  of  a  biU  of  exchange  agamst  the  acceptor.  It 
aS^tor  of  -■:  appeared  at  the  trial,  before  Bulkr^  J.  at  the  last  sittii^ 
a  bill  of  ex-  at  Westminster y  that  when  the  bill  was  accepted  there  were  se- 
change,  it  U  yeral  indorsements  on  it.  But  the  plaintiflF,  not  being  aUc  to 
pr^th^^*"  P*"^^^  *^  hand-writing  of  the  first  indorser,  was  nonsuited. 
h  ind-wri-  Bower  now  moved  to  set  aside  this  nonsuit  on  the  groond 
ig  ot  ihc  that  as  these  indorsements  were  on  the  bill  at  the  time  ofthe 


ser  iot-^"  acceptance,  they  must  be  taken  to  have  been  admitted  by  the 

wUhstarid-  drawee,  and  he  could  not  afterwards  dispute  them  ;  and  he 

ing  such  cited  in  support  of  this  a  determination  of  Lord  MansfiddU 

inaonement  in  the  case  of  Pratt  against   Howison^  at  the  sittings  after 

bm  at 'the*  '^^^^^  ^^^y  ^^  C*  «•  W  Guildhall^  and  another  case  in  Sayer 

t..ei  WM  323« 
accepted. 
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223.  observiDg  that  there  would  be  great  hardship  in  the  case  ItBT. 
of  foreign  bills  of  exchange  in  many  instances,  on  account  of  v  ■»  ^ 
the  difficulty  and  inconvenience  of  proving  the  hand-writing  Smith 
of  the  first  indorser,  who  may  be  unknown  to  the  holder.  p  vimi 

AsHHURST,  J.     The  law  has  been  otherwise  setded.    And        *"** 
if  it  were  not  so,  there  would  be  no  difference  in  this  respect 
between  bills  payable  to  order,  and  those  payable  to  bearer. 
And  it  would  open  a  door  to  great  fraud. 

BuLLER,  J.  This  point  was  much  considered  in  a  late  case 
before  this  court,  when  they  were  perfectly  clear  that  an  in- 
dorsee  of  a  bill  of  exchange,  in  an  action  against  the  acceptor, 
was  obliged  to  prove  the  hand-writing  of  the  first  indorser. 
For  when  a  bill  is  presented  for  acceptance,  the  acceptor  onlj 
looks  to  the  hand-writing  of  the  drawer,  which  he  is  after- 
wards precluded  from  disputing  ;  and  it  is  on  that  account 
diat  an  acceptor  is  liable,  even  though  the  bill  be  forged. 

Gross,  J.  This  matter  appears  extremely  clear  ;  for  a  bill 
of  exchange  is  no  payment  to  the  person  in  whose  favour  it  is 
drawn,  unless  it  is  indorsed  by  him. 

Rule  refused  fa  J. 

(m)  Vide  Tutioci  T.  Ifarrut  pott.  3  «o/.  174 ;  Vhrer.  Levnt,  t^.  182  i  &  Min^ 
V.  Gi6ion,  ik4Sl ;  klH.  Bl.  Mep,  C  B.  569.  * 


COTTERILL  agaimt  TOLLY.  a^A, 

IN  an  action  of  assault  and  battery,  wherein  the  declaration,  Thei«  shall  . 
after  stating  the  assault,  sUted  in  the  same  count,  that  the  ^  »<>  "X)^ 
defendant  then  and  there  tore,   rent,  &Pc.  the  clothes  of  *e2IJJJ^!ij"|^ 
plaintiff,  the  jury  found  a  verdict  for  the  plaintiff  with  one  ttta^Mht 
shilling  damages  ;  and  they  also  found  upon  being  asked  by  m  assault, 
Grose  Justice,  that  the  chthee  were  torn  in  consequence  of  lAr***"^»  ^^ 
beating.     It  was  moved  by  Lane  that  the  master  might  tax!^^|^f, 
the  plaintiff  his  costs  ;  and  he  stated  the  distinction  to  be  this,  r/o^^e«,  if  the 
that  wherever  the  tearing  was  laid  as  a  consequence  of  the  jury  find 
beating  (a),  the   plaintiff  was  entided  to  no  more  costs  *^"^|^**,^im 
damages  upon  a  verdict  for  less  than  40»  .*  But  where,  as   in  incor^. 
this  case,  it  was  laid  as  a  substantive  allegation  (Jb)^  the  plain-^uencf  of  the 
tiff  was  entitled  to  his  full  costs  upon  a  general  verdict,  though  bcatn^and 
he  did  not  recover  40s«     He  admitted  that  in  Clegg  and  Mo^^^^  40,^ 
lineux  (cj^  which  was  an  action  of  tntfl^ass  for  breaking  adamases. 
close,  digging  turf,  &fc.  and  taking  and  carrying  away  the 
same,    the  court  had  determined  that  the  asportavit  was 

merely 

(fl)  Hmuon  v.  Jdtb^,  Bull.  IT.  P.  329.  (b)  Bamct,  120. 134.  (r )  Doi^^TSO. 
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1787«     Biterely  a  mode  or  qualification  of  ibe  injury  done  to  the  laa^ 
i'V-^    and  that  it  was  part  of  the  trespass :  but  they  said,  that  it  wii 
CoTTi;*  distinguishable  from  an  asportative  of  personal  propeity :  a% 
^^^tt    ^^^  instance  carrying  away  trees  after  they  were  severed  firon 
To^lt!     ^^  freeholds     In  the  present  case,  the  trespass  muat  be  con- 
sidered as  a  substantive  charge,  because  it  was  so  laid  ;  wU 
the  finding  of  the  jury  did  not  vaij  the  case,  because  they  hid 
no  right  to  find  the  fact  in  a  different  manner  from  tluit  is 
which  it  was  laid  ;  and  if  they  had  intended  to  acquit  die  de- 
fendant  of  that  part  of  the  charge^  they  should  hAve  finnd 
him  not  guilty  as  to  that  part. 

AsHHuasT,  J.  The  rule  is,  that  wherever  the  teartn|(  of 
the  plaintiff's  clothes  is  merely  consefueruial  to  the  beatio( 
the  plaintiff  is  not  entitled  to  more  costs  than  damages,  unkM 
the  jury  find  to  the  amount  of  40^*  damages.  Now  here  it 
is  expressly  found  that  the  tearing  was  in  consequence  of  die 
beating ;  therefore  the  plaintiff  is  not  entitled  to  his  costs. 

BuLi4sn,  J.  The  declaration  in  this  case  is  suffideot  to 
carry  the  costs,  because  the  teariqg,  &?c.  is  laid  as  a  substsh 
tive  fact.  But  the  plaintiff  must  recover  secundum  aliegaiati 
frobmm.  If  the  jury  had  found  the  truth  of  the  allegstioo, 
the  plaintiff  would  have  been  entitled  to  his  full  coats  :  hot 
thev^bave  negatived  that  part  of  the  count,  because  they  hsvc 
found  the  tearing  to  have  been  in  consequence  of  thebeatiag» 
and  the  court  are  bound  by  that  finding ;  though  it  would  ban 
been  more  correct  if  they  had  found  die  defendant  not  gmhj 
as  to  that  part. 

Gross,  J.  I  left  it  to  the  iury  to  consider  whedio-  the 
tearing  was  in  consequence  of  the  beating,  who  found  that  it 
was.  It  was  then  left  to  the  defendant's  counsel  to  indone 
the  postea  in  such  a  manner  as  to  exclude  the.plaindff  fina 
having  his  costs. 

'Rule  refiised^ 

4prit  mi.  GREEN  ffjtMtfe  RENNET. 

In  an  action  y  ^^  this  action  against  the  defendant  for  negfigenee  as  an  sip 
2kfi!^dUlt*  ^  tomey,  the  declaration  stated  that  the  plaintiff's  intBStatc 
for  ncgli.  had  retained  the  defendant  to  prosecute  one  Jahn  Sknii^tf^ 
gence  at  an  625/.  due  on  a  bond,  and  that  the  defendant  had  proniaed  di- 1 
b  S^^  ligentTy  to  prosecute  the  sud  suit,  £Ar.  ft  then  stated  ikit 
securing  a  *  nftcrwanhi 

debtor  of 

the  plaintiff's  to  judgment,  tbe  letsm  of  tiie  writ  en  whkh  the  ddbtor  wsa»reaindbei^«>«< 
to  he  in  the  35ih  year,  lie  and  the  writ  itaelf  appearing  to  have  been  retomable  in  the  3» 
jretr,  &c  this  was  held  to  be  a  &tal  variance ;  even  thooigb  the  day  of  the  Rtam  waf  iMctfrf 
the  dedaiation  under  a  vide/ket. 
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i||Eterward9^  to  ipU,  oo  tbe  24di  of  Vamary  1765,  the  defend-     IfBT. 
Itot  «ued  and  prosecuted  a  hiU  oi  Jftddktex^  returnable  on  ^^v^^ 
Wjlondojf  next  after  fifteen  days  of  St.  Hikry^  and  delivered  it    ^^ 
p  tbe  sheriff,  wlio  made  bis  orecept,  under  whicfa  Shultze  was  HsinuirT. 
^liTcated,  and  detained  by  him,  till  tbe  said  ShuUze  after* 
wards  and  before  die  return  of  the  said  precept,  to  wit,  on 
SI  St  of  January  in  the  year  q^oreuddy  was  in  due  manner 
conuaitted  to  the  custody  of  the  marshal,  ^c.    That  though 
the  said  defendant,  whilst  the  said  Skulize  was  in  custody, 
&fc«  to  wit,  in  Master  term  in  the  tfoar  aforeeeidy  might  and 
ought  to  have  obtained  and  signed  a  judgment  against  the  said 
Shuline  for  the  said  debt,  yet  the  defendant  well  knowing, 
%Sfc.  did  not  truly  and  diligently  prosecute  the  said  suit,  ^c. 
and  did  not  then,  or  at  any  time  whatsoever,  obtain  or  sign 
any  such  judgment  therein  ;   by  reason    whereof  the  said 
Shultze  afterwards,  to  wit,  on  the  4th  of  November  1785, 
was  in  due  manner  superseded  and  discharged,  the  said  deb| 
being  wholly  due  and  unpaid. 

The  writ  was  in  fact  sued  out  on  the  24lA  of  January  1785, 
but  by  a  mistake  it  was  indorsed  on  the  24rA  of  January  1784. 
At  the  trial  of  this  cause  before  Butler ^  J.  at  the  last  sittings 
St  Westminoier^  on  the  production  of  the  writ,  it  was  objected 
fSkm.  there  was  a  material  variance  between  the  writ  and  the 
declaration,  the  writ  iuelf  appearing  on  the  face  of  it  to  have 
been  sued  out  in  Janwnry  1784,  but  that  was  over^ruled  :  but 
the  learned  judge,  being  of  opinion  that  the  return  of  the  writ 
was  material,  and  there  being  a  similar  variance  m  that  re^ 
apect,  nonsuited  the  plaintiff. 

Gikbs  now  moved  to  set  aside  this  nonsuit,  contending, 
tfiat  as  this  was  an  action  against  the  defendant  for  negligence 
in  not  prosecuting  a  person  to  judgment,  it  was  equally  im^ 
material  when  the  writ  was  retumsd>le,  as  when  it  was  sued 
out.  That  the  damage  to  the  plaintiff,  which  was  die  ^ist  of 
die  action,  was  precisely  the  same,  at  whatever  time  it  was 
returnable*  Supposing  the  defendant  had  sued  out  a  void 
writ,  the  action  would  have  lain  ;  therefore,  if  it  be  immate^ 
rial  whether  the  writ  be  good  or  not,  the  return  of  it  must  be 
equally  so.  At  all  events,  it  may  be  rejected  as  coming  under 
a  vfdettcet.  He  then  oiled  a  case  of  ifichoh  qui  tam^  v.  Bam' 
Jyldfy  at  Bodmin  Summ.  Am%.  1784,  before  Hotham^  Baron^ 
which  was  an  action  of  debt  on  the  stat.  5  W,&  M.  c.  20.  «• 
4B.  against  an  excise  officer  for  soliciting  a  vote  at  Mitchei  for 
die  late  election.  The  declaration  stated  the  writ  and  deli* 
very  to  the  sheriffs  and  that  he  afterwards,  and  before  the 

retuni 
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1787.     return  thereof,  to  wit,  on  the  4th  of  Aprils  made  his  piecc|it 

^■v**^   in  writing.    The  evidence  was  of  a  precept  dated  Ist  of  jfyriL 

Gbbbn     Grose  objected  to  it  as  a  variance,  with  which  Baron  Hotham 

R^f^ETT   ^Q<^urred  and  non-suited  the  plaintiflF.     A  motion  was  macfe 

'  the  ensuing  term  in  the  Court  of  Common  Pleas  to  set  asicfe 

the  nonsuit  and  grant  a  new  trial,  which  was  accordingiy 

granted,  that  court  entertaining  no  doubt  on  the  question* 

But  in  this  case  The  Court  were  all  of  opinion  that,  the  time 
when  the  defendant  ought  to  have  charged  Schulize  in  execu- 
tion depending  on  the  return  of  the  writ,  the  return  becamt 
materisd,  and  therefore  the  variance  was  fataL 

Rule  refused  {ay 

(a)  Videpmu  782. 

Sutmiayt 

Aprd.  28ih.         HOLLID AY  against  C AMSELL  and  WHITE. 

A  member  x  N  this  action  of  trover,  which  was  brought  to  recover  a 
2i2»ociety  ^  ^^^  ^^  money.  Heathy  J.  before  whom  it  was  tried  wx  the 
intnitcd  last  assizes  at  Nottingham^  nonsuited  the  plaintiff,  on  die 
with  a.  box  ground  that  one  tenant  in  common  could  not  maintain  sn 
2^^2]Jj**^  action  of  trover  against  another.  The  circumstances  wearc 
andbosDd  these  :  The  plaintiff  and  defendant  Camsell  were  meaibers 
hf  bond  to  of  a  friendly  society^  which  was  instituted  for  the  purpose  of 
1^  '^  relieving  each  other  in  case  of  sickness  or  other  disabili^* 
^lyS^-^in  The  fund  for  this  purpose  was  levied  by  weekly  cootribuo- 
ons  from  each  of  the  members  ;  and  the  aggregate  sum  was 
sno-keptina  box  which  was  deposited  in  the  plaintiff^s  houK, 


S^^Jd*'  who  was  an  innkeeper ;  and  a  bond  was  given  by  him  for  the 
tUid  per-  ^^^  custody  of  it,  Camsell  got  possession  of  this  box,  carried 
MB, who  it  away,  and  delivered  it  to  the  other  defendant  Wfutc^  who 
5!^  v:-.     ^**  "^^  ^  member  of  the  society. 

'^  *"""  Gaily  moved  to  set  aside  this  nonsuit,  and  contended  thst 
the  plaintiff  had  a  special  property  in  the  box,  exclusive  of 
any  right  which  the  defendant  had  in  it ;  for  the  box  with 
its  contents  was  lodged  in  the  plaintiff's  hands  by  the  dub, 
and  he  had  given  security  for  the  safe  custody  of  iu  But  die 
defendant  had  no  other  interest  than  i^  mere  contingency  in 
the  event  of  the  sickness,  and  then  only  in  a  certain  propor- 
tion. No  person  therefore  had  any  right  as  against  tiui 
plaintiff,  but  the  majority  of  the  club,  by  whom  alone  he  caa 
be  released  from  his  obligation.  Besides  die  rule  of  law,  dist 
one  tenant  in  common  cannot  maintain  an  action  o.f  troter 
ggain^t  another,  does  not  apply  in  cases  where  the  possession 


Digitized 


by  Google 


IN  THE  TWENTY.SEVENTH  YEAR  OF  GEO.  Ill-  tS^ 

of  thatotlier  18  tortioat*  And  here  the  defendant  has  no  t7S7. 
right  whatever  to  keep  possessicm  of  the  box  against  the  con-  ^^-^y— ^ 
sent  of  the  plaintiff.  Hollioat 

AsHHURBT,  J.    The  rule  of  law  is  undoubtedly  true,  and  cXs«ll 
applies  to  this  case.    All  the  members  of  this  society  have  a       and 
joint  property  in  the  box  and  iu  contents ;  they  are  therefore    Wbitc 
tenants  in  common,  and  one  tenant  in  common  cannot  main-    ' 
tain  trover  against  another. 

BuLLER,  J.  It  is  here  admitted  that  one  of  the  defendants 
was  a  member  of  this  society,  and  consequently  had  a  general 
property  in  the  box  ;  at  any  rate  therefore  a  special  property 
cannot  give  a  right  in  this  action  against  a  general  property. 
The  custody  only  is  committed  to  the  plaintiff,  the  property 
remains  in  the  society. 

Grose,  J.  of  the  same  opinion.  Rule  refused. 

MOORE  and  Others  aj^o/n^r  WILSON.  Ap^tK 


ASSUJUPSIT  against  a  common  carrier  for  not  safely  car-  In  a« 
-"  rying  and  delivering  goods  sent  by  the  plaintiffs.     The  ^7  ***«  ^• 
declaration  stated,  that  the  defendant  undertook  to  carry  the  ^J^Jt  ^ 
goods  ^^  for  a  certain  hire  and  reward  to  be  paid  by  the  plain-'  agrnhMt » 
**  Uffs.^^  It  was  proved  at  the  trial  that  Clarkey  the  consignee,  ^^^^^ 
had  agreed  with  the  plaintiffs  to  pay  the  carriage  of  the  goods,  "^^^^' 
which  the  defendant  s  counsel  contended  did  not  prove  the  the  plaintiff 
declaration.     And  averred  that 

BuLLRR,  J.  before  whom  the  cause  was  tried  at  GuiUhaU^  Im^-' 
being  of  that  opinion,  nonsuited  the  plaintiffs.  J^  to  deli- 

Liw  had  obtained  a  rule  on  a  former  day  to  shew  cause  ver,  &c  in 
why  the  nonsuit  should  not  be  set  aside  on  the  ground  that  the  oonsidera. 
allegation  that  the  hire  was  to  be  paid  by  the  plaintiffs^  was  JJ,^|^^*^gj 
immaterial ;  and  that  in  all  cases  of  this  kind  the  contract  virz^  ^  tU  pUin' 
virtually  made  between  the   carrier  and  the   sender  of  the  tiff,  proof 
goods.     That  no  private  agreement  between  the  consignor  ^^  J^j^"* 
and  the  consignee  could  vary  the  question  as  between  the  con-  p^  ^y  ^^ 
signor  and  the  carrier.    That  though  the   consignor  might  cautgHee 
have  parted  with  the  property  in  the  goods,  he  miRht  main-  y^*  held  to 
tain  an  action  against  the   carrier.     Davis  and  Jordan  v.  ^J^^^ 
Joinesy  5  Burr.  2680.  Vale  v.  Bayle^  Cowp.  294.     But  at  all  cont^or 
events,  the  consignor  might  be  considered  as  the  agent  of  the  being  by  law 
consignee  for  the  purpose  of  bringing  this  action.  ^>*^^' 

BuLLiR,  J.  on  this  day  said,  that  on  considering  the  ques- 
tion he  found  he  had  been  mistaken  in  point  of  law  ;  for 
that  whatever  might  be  the  contract  between  the  vendor  and 
the  vendee,  the  agreement  for  the  carriage  was  between  the 

carrier 
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178f*     carrier  and  the  vendor,  the  latter  of  whom  was  bjr  hm  liaUe. 
^iJy.-^    And  the  other  two  judges  being  of  the  same  opiaieii,  tk 
Moors    rule  was  made  absolute  without  farther  urgumeBt. 
mndOthen  Rule  abMriQle  (ff> 


Wilson* 


(mJVitkl  Jtk.24S. 


'iH^it.  LORD  PELHAM  againM  PICKERSGILL. 

Ifs^cnon,     ASSUMPSmorlcHXi.    Plea  the  general  issue. 
SuSTpit-  ^'^^*  ^**"*  ^**  ^^^  at  the  last  summer  assizes  mt  Tmi, 

lug  ov^an  before  BuUer^  J.  when  the  jury  found  a  special  verdict,  in  sd)- 
highway,     Stance  as  follows  : 

«*»  ^^.  That  the  manor  of  Bure  in  the  county  of  Tork^  in  tlic  dc- 
^J^  ^  ^*  claration  mentioned,  is  a  manor  of  the  ancient  demesne  of  die 
pMsinr  over  crown  of  England^  as  by  the  book  of  Doomsday,  to  the  juron 
the  uSt  and  aforesaid  produced  and  shewn  in  evidence,  appears.  That 
Sm  foi^^bf  ^^^^^  ^**c  *'i"^  heretofore  king  of  EwUmd,  was  seised  of 
puM^  are  the  said  manor  of  Bure^  and  of  ihe  grounds  and  soil  thereof  of 
both  Imme-  which  the  borough  of  Boroughbridge  in  the  within  menoooed 
motUI*  and  declaration  was  part  and  parcel,  in  his  demesne  as  of  fee,  ia 
iS2tthe  tdu  >^8ht  of  the  crown  of  Englmd.  That  the  said  numor,  andik 
were  befoie  g^und  and  soil  thereof,  were  and  continued  to  be  the  inlicri« 
tiie  time  of  tance  and  parcel  of  the  possessions  of  the  crown  of  Enfbui^ 
^^  J?*"**  and  of  the  duchy  of  LancoMter  respectively,  from  Ae  reigs  rf 
SJle  hLu,>^ing  WilUam  the  First  until  the  ^e  of  the  aBenaftion  ottk 
though  leve- said  manor  from  the  duchy  in  the  reign  of  king  Cinrift 
ted  since^  it  t^^  First,  as  hereinafter  mentioned.  That  all  and  singolar  dK 
^1^^^  kings  and  queens  of  this  realm,  in  right  of  the  said  crown  of 
the  soU  waa  England^  and  duchy  of  Lancaster  respectively,  for  die  tiaebs' 
originaUj  ing,  from  time  whereof  the  memor>'  of  man  is  not  to  the  con* 
?^^5*.  trary,  have  in  ren>ect  of  such  manor  by  their  respecdve  faai&ft 
conudeiiu."^^^  farmers  for  the  time  being  had,  taken  and  received,  and 
tion  of  the  have  been  used,  &c.  to  take,  fcc.  at  the  bridge  of  the  Bormi^ 
tolls;  and  otherwise  Boroughbridge^  within  the  said  manor,  a  oemn 
^S^^"^*.     reasonable  toll,  that  is  to  say,  a  toU  of  4d.  for  every  wmk 

grant  iia  -,'  ,*',  •■ 

sood  con-    or  waggon  loaden,  commg,  going,  or  passing  that  way,  Ofcr 

sideration  to  the  said  manor,  for  and  in  consideration  of  such  tiberty  of  pas- 

I^PP^^^®  sage  with  such  waine  or  waggon  loaden  over  the  anid  manor. 

demand,      xhat  the  oflSce  of  receiving  tfa^  said  tolls  within  the  said  manor 

by  the  respective  bailiffs  and  farmers  of  the  smd  kings  vd 

queens  of  this  realm  for  the  time  being,  long  before^  and  at  die 

time  of  the  making  of  the  grant  and  demise  hereafter  mt» 

tioned,  have  been,  and  was,  called,  known  and  disunguished 

by  the  name  of  the  bailiwick  of  thf  boton^  of  ^^TiigMfiH^ 
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in  the  county  of  TorA*    And  that  the  said  bailiwick  and  the     If  ST. 
iaid  tolls,  long  before  the  making  of  the  grant  and  demise    <^*y-^ 
hereafter  mentioned,  had  been  annexed  to,  and  then  were  par«  ^^^  P&^ 
eel  of^  the  {lossessions  of  the  ancient  duchy  of  Lancaster*    1  he       " ^.^ 
verdict  then  stated  a  grant  by  king  William  the  Third,  in  the  pfc^^ 
year  160r,  of  the  bailiwick  and  the  tolls  to  Sir  Ii$bert  Hnoard^     q\\u 
and  deduced  a  title  to  the  plaintiflF*    That  by  virtue  of  the  pre- 
mises the  plaintiff  became,  and  was,  and  still  is,  possessed  of 
the  said  bailiwick  of  the  borough  of  BoroughbridgCy   in  the 
county  of  Torky  and  the  said  tolls  there,  and  aU  and  singular  tho^ 
rights,  members,  and  appurtenances  thereunto  belonging;  and 
being  so  possessed  thereof,  the  defendant  afterwards,  to  wit, 
on  the  first  day  of  Jantiary  1780,  and  on  divers  others  days 
and  times  between  that  day  and  the  first  day  oi  May  1785, 
casse,  went,  and  passed  with  three  waines  or  waggons  loadea 
over  the  said  manor,  by  and  at  the  bridge  of  the  Bolrough^ 
otherwbe  Bormghbridge  aforesaid.    That,  from  time  whereof 
the  memory  of  man  is  not  to  the  contrary,  there  hath, been  and 
is  a  common  public  king's  highway  through  and  over  the  said 
manor,  and  over  and  along  the  said  bridge  of  Boroughbridgt^ 
within  the  said  manor,  where  the  defendant  passed  with  his 
said  waines  loadeu  as  aforesaid,  and  for  which  passage  the  said 
toils  are  claimed  to  be  due  to  the  said  plaintiff,  used  for  all  the 
king's  subjects  to  go,  return,  pass,  and  repass,  on  foot  apd  oa 
hoxieback,  and  with  their  cattle,  carts,  and  carriages,  every 
year,  at  all  times  of  the  year.    And  that,  from  time  whereof 
the  memory  of  man  is  not'^to  the  contrary,  the  inhabitants  ojT 
the  West  and  North  Ridings  of  the  county  of  Tork  have  beei^ 
used  and  accustomed  to  repair,  maintain,  and  amend,  and  still 
do  repair,  maintain,  and  amend,  and  of  right  ought  to  repair, 
^c«  too  said  bridge  of  Botoughbridge^   when  and  so  often  as 
may  be  necessary,  in  certain  proportions.    That  Charles  the 
First,  late  king  of  England^  severed  the  said  tols  from  the 
said  arasior,  and  reserved  such  tolls,  and  alienated  the  said  ma- 
moroi  Bure  to  several  citizens  of  the  chyqfL^ndon^  whose 
Mfiffesentatives  are  now  the  owners  thereof.     But  whether  th^ 
ddfettdant  became  liable  to  pay  to  the  plaintiff^  as  and  for  the 
^etts  dae  and  payable  to  the  plaintiff  for  the  passage  of  such 
three  waines  or  waggons  loaden,  the  sum  of  one  shilling,  beintf 
ibur^pence  a  time  for  each  and  every  time  of  the  defendant's 
coming,  going,  and  passing,  with  his  said  waines  or  waggons 
losden  over  the  said  manor,  the  said  jurors  know  not,  &c« 
Vol.  I.  Q  4  q  q  '^h^^ 
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I7BT0        This  verdict  w&s  argued  in  last  Michaelmas  term,  by  CocieS 
^— V— '    for  the  plaintiff,  and  Chambre  for  the  defendant ;  and  again,  at 
Lord  Pel-  this  day,  by  Wood  for  the  plainttif,  and  Law  for  the  defendant. 

ag^irat        W^o^^  for  the  plaintiff,   after  observing  that  there  were  two 
Pickers*  kinds  of  toUs,  namely,  toll-traverse,  and  toll-thorough,  cxmtea- 

oiiL«  ded  that  this  was  a  toll-traverse  ;  for  it  is  taken  in  conskten- 
tion  of  passing  over  the  soil  of  another.  If  a  person  has  dedi- 
cated his  land  to  the  public  service,  that  is  a  sufficient  conii- 
deration  for  this  kind  of  toll.  But  a  toll-thorough  is  taken  Cor 
passing  over  an  highway,  where  the  owner  of  the  toll  claim 
nothing  in  the  soil ;  and  that  sort  of  toll  cannot  be  supported, 
unless  something  be  done  by  the  owner  of  the  toll,  such  as  re- 
|)airing  the  road  or  bridge,  &c.  In  Fitzherbert  [a)  a  definiti- 
on is  given  of  the  two  kinds  of  toll;  it  is  there  said,  that  ^  toll- 
^  traverse  lies  in  prescription,  but  not  toll<»thorough,  for  it  u 
*^  an  oppression  of  the  people  ;"  22  Ass.  58^  It  is  also  said, 
^^  that  toll-traverse  may  be  by  prescription  or  grant ;  but  toU- 
**  thorough  cannot  be  by  either  grant  or  prescription ;"  20  JS.3. 
It  appears  therefore  from  this  passage  that  toU-thoroogh  can* 
not  be  supported  unless  some  consideration  be  shewn  ;  and, 
when  it  speaks  of  toll-traverse  by  prescription  or  grant,  it 
means  that  a  person  may  prescribe  for  taking  a  toll  for  passing 
over  his  land  without  any  other  consideration.  All  tolls  m^ 
possibly  have  originated  from  the  king's  grant;  and  formerly 
the  king  might  have  granted  a  toll  to  betaken  in  an  ancicBt 
highway,  provided  a  'consideration  was  imposed  upon  die 
grantee  for  the  benefit  of  the  public  ;  and  that  is  what  ia  un- 
derstood by  a  toll-thorough*  In  HecUy  y.  Wheethouse  H)^ 
'  where  the  question  was  relative  to  taking  a  toll  in  a  fair,  it  is 
said,  that  ^^  the  king  may  grant  a  fair,  and  that  a  toll  shaH  be 
^  paid,  though  it  be  a  charge  on  the  subject,  because  the  sub- 
^^  Jects  have  ease  and  benefit  by  such  fairs."  The  same  doc- 
trme  is  recognized  in  Smith  v.  Shepherd  (c)  ;  where  it  is  said, 
that  ^^  the  queen  may  at  this  day  grant  such  a  toll,  if  something 
'  *'  be  done  for  th/e  benefit  and  ease  of  the  people."    If  then  the 

'  king  for  a  reasonable  consideration  may  grant  a  toll  for  pas* 
sing  over  an  highway,  it  follows  that  he  may  grant  a  toU  so  a 
subject,  in  considerationof  his  dedicating  his  land  for  the  pur- 
pose of  an  highway; 

It  is  stated  on  this  record,  that  the  highway  and  Ae  toll  are 
co-eval,  so  that  the  granting  of  the  highway  was  the  considera. 


(fl)  X.  K.  B»  518.  n*  .  -^     (J)  Crt.  Eiiz.  558-  (c)  Ch>;  SUz.  710^ 
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tion  of  the  toIL    And  this  is  surely  as  good  a  consideration     tYST* 
as  the  repairing  of  the  highway.    If  this  were  not  an  highway    '*— y— ^ 
for  all  purposes,  it  could  not  be  contended  that  this  toil  could  ^<»^  ^^^ 
not  be  taken.     Then  if  a  person,  who  dedicates  his  land  to      ^^^ 
the  public  for  particular  purposes^  be  allowed  to  make  a  de-  p?fKERt- 
mand  of  this  nature,  a  fortiori  shall  he  who  dedicates  his  land      oill. 
for  ail  purposesj  inasmuch  as  the  consideration  is  more  meri- 
torious.    In  order  to  support  this  toll,  it  is  only  necessary  for 
the  plaintiff  to  shew  something  from  whence  some  considera^ 
tion  may  be  inferred.     Now,  here  it  is  stated,  that  the  manor 
and  the  soil  thereof  continued  in  the  possession  of  the  crown 
of  England  till  the  reign  of  Charles  the  First,  when  the  tolls 
were  nrst  severed  from  the  manor,  fid  that  the  toll  claimed 
has  been  immemorially  paid  for  and  in  consideration  of  the 
liberty  of  passing  that  way  over  the  said  manor;  from  whence  ' 

it  may  be  strongly  inferred  that  the  grant  of  the  highway  was 
the  consideration  of  the  toll.  If  this  were  not  so,  toll-traverse 
could  never  exist ;  because,  if  the  road  be  once  given  up  to 
the  public,  there  is  nothing  farther  to  be  done  by  the  person 
so  giving  it  up.  And  the  instant  the  grant  of  the  highway  is 
.lost  in  antiquity,  the  evidence  of  the  consideration  oi  the  toll 
would  be  lost  with  it,  as  there  cannot  be  a  continuation  of 
such  a  consideration.  He  then  cited  several  authoritie9  to 
jsbew  what  had  been  considered  as  toll-traverse,  and  that  this 
was  such.  It  is  a  good  prescription  to  have  a  halfpenny  of 
every  one  who  goes  over  his  land.  £ro.  Ahr.  Prescription, 
pL  57.  Crispe  v.  Behvood{d)  was,  where  toll  was  claimed  for 
ianding  g^oods  within  the  manor  of  A-  in  consideration  of  re- 
pairing a  wharf  within  the  manor,  without  saying  that  they 
were  landed  upon  the  wharf ;  which,  after  considering  the  ca- 
ses, was  allowed  to  be  good.  In  the  case  of  Jameszml  John^ 
son  (&),  a  toll  was  claimed  by  the  lord  of  the  manor  of  B.  as 
appunenant  to  the  manor,  for  all  beasts  driven  over  it :  there 
Maynard^  Serjeant,  argued  {inter  alia)  that  a  toll-thorough 
may  be  by  prescription,  without  any  reasonable  cause  alleged 
of  its  commencement ;  for  having  been  paid  time  out  of  mind, 
the  true  cause  of  its  beginning  in  the  intendment  of  the  law 
cannot  be  known.  And  the  Court,  agreeing  with  his  argu- 
ment, gave  judgment  in  favour  <^  the  toll.  In  Smith  v.  Shep^ 
lierd  (c),  the  question  was,  whether  a  lord  of  the  manor  of ' 
Berkley  could  claim  a  toll  by  prescription  for  the  sheep  of 
strangers  passing  through  the  vill  i    Popham^   Ch.  J.  said, 

**one 

C«)3X,«.424-  (A)  1  -Mot/. 231.    ,  {e)  Cto.  Eliz.TlO. 
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irtf*  ^  one  maf  liave  toU^traverte  by  preocripttiMi,  iad  so  h^  wmf 
^^-V*^  l^ve  tolUthoroughf  but  h  ought  tD  be  for  aomc  reasosafalo 
XaoaI  Pei«.  cause 'which  must  be  shewn*  And«  because  no  cause  was  al» 
"f ^  leged  by  which  it  might  appear  to  Ae  court  to  have  a  lawfid 
|^K£M>  commencement,  he  conceived  the  plea  to  be  ilL  Gaaufy  and 
m%%^*  Ciinch^  Justices,  held  the  plea  to  be  well  enough ;  for  beiog  bf 
prescription,  the  cause  thereof  cannot  by  intettdnseot  ht 
known :  but  in  respect  it  might  have  a  lawful  beginning,  it  ii 
well  enoug^h  without  shewing  it,"  But,  for  the  default  ia 
pleading,  judgment  was  given  against  the  tolL  Now  aofid* 
ent  matter  appears  upon  this  special  verdict,  from  whick  tht 
Court  may  reasonably  infer  that  the  toU  had  a  legal  comflM9U» 
nient*  In  the  case  of  m  Mayor,  ^c.  of  Tarmonth  agatart 
£€iton  (a),  where  tbe  question  was,  whether  the  corporaiioa 
could  claim  port  duties  without  setting  forth  att>  ooosideia* 
tio^  on  which  the  prescription  was  fiHinded  i  Loni  Mansfieli 
said,  *  the  making  a  port  is  itself  a  consideration,  it  «ugr  mt» 
ver  require  repair  ;  therefore  I  do  not  know  diat  it  is  neoc^ 
aary  to  shew  repair.*'  Dennison^  J*  said,  *^it  is  necessary  sa 
^ew  that  the  corporation  are  owners  of  the  soil,  or  repur  the 
port ;  and  that  it  was  not  Kke  the  case  of  toll-diorough."  IVtt 
moty  J.  remembered  the  case  of  the  Mayor  of  Ncttii^ham  vi 
Jjamherty  and  observed,  that  though  it  was  said  there,  ^  thai 
the  (riaintiffs  could  not  have  recovered,  fior  want  of  shewing 
Aat  the  corporation  were  lords  of  the  manor,  yet  it  could  net 
alter  the  judgment  in  that  case*  The  crown  lias  a  right  Sa 
xreate  the  duty,  and  to  grant  the  duty  to  another.*'  Here  thit 
which  was  required  in  that  case  is  expressly  shewn  ;  for  it 
iqypears  to  have  been  the  soil  of  the  crown  over  wkidi  ths 
highway  passes.  The  case  (i)  which  was  lately  detemmsd 
relative  to  this  right,  was  different  from  the  present  ;  far  it 
^as  not  there  sUted  that  the  crown  was  owner  of  the  aoil|  ss 
that  there  appeared  to  be  no  consideration  for  the  tolL 

Lerw^  for  the  defendant,  made  two  questions :  first,  Whs> 
Iher  upon  the  facts  found  by  this  spedid  verdict,  llie  toH  m 
question  is  a  toO-travene  or  a  toiUkorough  ?  And,  ddty,  U 
it  be  a  toU'thorough^  Whether  the  claim  to  it  cm  be  tuttaintrf 
without  shewing  an  original  consideration  for  the  rnmanairi 
ment  of  it,  such  as  the  making  or  repairing  tbe  toad  in  qw^ 
tion,  Stc 

As  to  the  first,  it  is  stated  to  be  a  toll  of  4dL  taken  for  every 
waine  or  waggon  passing  that  way  over  the  manor,  in  coon* 
deration  of  such  liberty  of  passing  i  but  it  is  forther  stated, 

that 

(a)  3  Burr.  1403.  {b)  Ld.  M^m  v.  Brngm^  C.  B. 
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^t   thert  hts  be^  immemorially  a  cpmmon  public  king's     ITSf. 
S^hwaf  throtigh  and  over  the  said  omnor,  and  over  and  along   V-y^ 
t^  bridge^  ^c.  ;  and  that  the  bridge  has  been  immenoorially  Lofd  Pel- 
|>aired  by  the  inhabitants  of  the  West  and  North  Ridings  of      ^^^ 
^rishire  ;  so  that  the  exigence  of  a  toU-traversc  is  express*  pff^^ 

negatived  bv  the  jury,     A  toll-traverse  is  expressly  defined     oill. 

b«  *^  apayaiefit  of  a  sum  of  mone\  for  passing  (yoer  thepri" 
^^  MoilofrnMher  (a)  ••'^  or  in  a  way  not  being  an  high  street 
\>1  Tills  is  laid  down  by  Th0rp^  J.  (c)  who  said,  ^^  that  toH- 
cmverse  is  properly  where  a  man  passes  over  another's  soil 
in  the  way  not  being  an  high  street."  U  this  definition  be 
^eurate,  in  order  to  support  this  claim  the  owners  of  the  toll  « 

kix«t  have  once  been  owners  o^  the  soil^  and  at  a  time  too 
lien  there  was  no  highway  over  it ;  but  the  latter  part  is  ex« 
resaly  negatived  by  the  finding  ^  that  the  highway  is  imme« 

moriaL"  It  is  laid  down  in  the  case  of  Smith  and  Shepherd 
jy.  and  recognised  in  Trtteman  and  Walgham  (e),  that  tne  in* 
eritance  of  every  man  in  the  kinofs  highway  is  prior  to  all  pre* 
criptions ;  now  the  existence  of  this  toll  must  necessarily  be 
oaterior  (y*)  to  the  time  when  the  place  in  question  had  ceas* 
;d  to  be  the  private  soil  of  another ;  it  consequently  then  be- 
^an  to  exist  at  a  time  when  all  legal  consideration  for  its  ex.  ^ 
sietice  had  become  impossible.  But  even  if  the  toll  and  high*  * 
fray  began  together,  that  will  not  answer  the  {daintiif's  pur* 
K>ee  ;  for  it  is  incumbent  on  the  plaintiff  to  shew,  that  those 
[rom  whom  he  claims  had  the  soil  before  the  toll  began,  and 
liat  they  relinquished  it  in  consideration  of  the  toll.  If  the 
irgument  that  the  toll  may  be  now  presumed  to  have  had 
\  legal  coaunencement,  were  to  prevail,  all  other  exactions,  of 
Mrhich  the  commencement  is  unknown,  may  be  equally  sup- 
ported. But  it  has  been  determined  in  a  vM-iety  of  cases  that 
immemorial  payment  is  not  sufficient  to  support  a  demand  by 
prescription,  if  it  could  not  have  had  a  legal  origin ';  as  in  Pri" 
deaux  and  Ward  (^).  Otherwise  it  would  be  to  establish  that 
every  ancient  payment  carried  in  itsell  the  evidence  of  its  own 
legality.  This  cannot  be  considered  as  a  t<^*traverse,  be- 
cause that  is,  strictly  speaking,  a  toll  for  passing  over  the  soil 
of  another.  This  is  established  by  those  cases  (A)  where  it 
has  been  determined  that  toll  paid  for  passing  over  the  manor 
of  another  is  toll<4raverse  i  fortlie  manor  in  such  cases  is 

equal 

(tf)  $id.  454.  (i)  3  Rati.  Abr,  TUle  roil,  532.  Biw.  Abr.  Ttt.  Toll,  pi.  6.  (c) 
Mm  58.  (</>  Mo.  574.  (e)  2  Wih-  296.  (/*)  Vide  Lcnelatt\  cose,  SaiJ^, 
303  C^)  2  Lev.  9&         (^)  FHdeauK  v.  Ward,  2  lev.  96.  CH^  and  Bell-  ^ 

inod,Zle9.4St4. 
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ttST*  equal  to  the  soii^  the  whole  right  of  the  soil  haviog  at  <m 
^— y— ^  time  been  vested  in  the  lord  of  the  manor.  If  such  a  toll  could 
Loni  Frl-  commence  at  any  subsequent  time,  It  might  legally  commence 
^^''  now ;  and  if  all  the  tenants  consented,  it  would  stiOl  be  a  toO- 
I^G^^s-  traverse,  inasmuch  as  it  would  be  ratione  9oii*  The  case 
GILL,  chiefly  relied  on  by  the  plaintiff  is  that  of  James  v.  y^hmon^ 
as  reported  in  1  Mod.  231,  where  Serjeant  Maynard  is  made 
to  say,  that  there  is  no  difference  between  a  toll-traverse  attd 
a*  toll-thorough  ;  and  that  a  toll-thorough  may  exist  withom 
any  consideration. '  But  that  was  not  the  question  then  before 
the  Court ;  and  the  ^^  cur.  accord.''  does  not  relate  to  that  part 
of  his  argument,  but  to  the  last  proposition,  which  was  the 
real  point  in  the  cause,  namely,  that  a  thing  that  lies  in  gram 
cannot  be  claimed  by  a  que  estate  directly  by  itself,  but  it  majr 
be  claimed  as  appurtenant  to  a  manor  by  a  que  estate  in  tk 
manor.  Besides,  that  case  is  differently  reported  in  2  Mod, 
144,  where  Serjeant  Maynard  argued  directly  the  reverse, 
and  the  court  were,  clearly  of  opinion,  ^^  that  if  the  defiendaiit 
*^  had  said  this  was  toll  for  passing  the  highway,  he  must  have 
*^  shewn  some  caune  to  entitle  himself  to  the  taking  of  it,  as 
*^  by  doing  something  of  public  advantage."  The  case  of 
Smith  V,  Shepherd  (^a)  was  precisely  similar  to  the  present; 
it  was  a  claim  of  a  toll  for  passing  over  an  highway  for  which 
^  no  consideration  was  shewn.  There  Popham^  Clu  J.  was  of 
opinion  that  a  consideration  must  be  shewn ;  Gaudy ^  J.  doubt- 
ed ;  Fenner^  J.  delivered  no  opinion  ;  and  Clinch^  J.  was  of 
opinion  that  it  might  be  presumed  to  have  had  a  legal  begin- 
ning :  but  in  another  report  of  this  case  (A),  the  Court  are 
made  to  adjudge  that  the  toll  could  not  be  supported,  and  a 
reason  given  is,  because  *^  a  person's  inheritance  in  the  qneeo^ 
^  highway  is  precedent  to  all  prescriptions."  From  a  consi- 
deration of  all  these  cases  it  appears  that  toll-traverse  may  be 
claimed  for  passing  over  the  soil  or  manor  of  another,  but  not 
for  passing  over  an  high- way. 

Secondly,  a  toll-thorough  cannot  be  claimed  without  shew- 
ing a  consideration  for  it.  22  Ass.  pL  58.  2  Ro.  Mr.  lltk 
Toll  and  3  Bro.  Abr.  Title  TolL  In  Ktilxvay  148.  it  is  said, 
that  a  man  shall  not  have  a  toll-thorough  for  passing  over  an 
highway,  because  it  is  common  to  alL  And  x\A%  is  not  incon- 
sistent with  another  decision  in  the  same  book  ;  for  that  was 
the  case  of  a  toll-traverse,  which  is  not  disputed.  What  is 
thrown  out  by  the  Court  in  35  H.  6.  p.  29.  13  ff.  4.  p.  14. 
s^nd  5  If,  7.  p*  10.  cannot  be  considered  as  decisive,  because 

neitlier 
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Ither  of  thoie  questions  called  for  any  decistoii  upon  this     178T. 
int.   It  is  true  that  Lord  Hale  {a)  intimates  a  doubt  whether   i,  ^  ■# 
Llothorough  cannot  be  claimed  without  a  consideration ;  hut  Lord  Pb^ 
C2    result  of  his  opinion,  after  considering  the  authorities,      »^'* 
enas  to  be  that  it  cannot.     The  cases  of  The  King  v.  The  Cor^  vui^^L^ 
>w-ation  of  Boston  (b)^  Hasportv.  Wills  (c)^  The  Corporation  of    ©in.. 
^ndon  and  Hunt  (d)^  Warrington  v.  Moseiey  (e).    The  Mayor 

Tarmouth  v.  Eaton  (/),  Wilkea  v.  Kirby  {g)^  and  Trueman 
Walgham  and  another  (^),  all  establish  the  point,  th^t  there 
Ltxst  be  a  consideration  for  toll-thorough.  And  indeed  this 
Liestion  has  already  received  a  decision  by  the  Court  of  Com- 
lon  Pleas,  upon  the  same  right  as  the  subject  of  this  action, 
ad  betweenr  one  of  the  present  parties  (/) ;  though  two  strong 
dditional  facts  are  stated  on  this  verdict,  which  did  not  ap- 
ear  in  that  case,  namely,  that  this  is  an  immemorial  highway, 
nd  .  that  the  bridge  has  been  immemorially  repaired  by  the 
4^«rth  and  West  Ridings  of  Torkehire  ;  still  the  court  deter* 
dined  in  that  instance  against  the  toll. 

AsBHURST,  J.  It  is  properly  admitted  that  toll-thorough 
annot  be  supported  without  shewing  a  consideration  ;  but 
olktraverse  may ;  and  the  reason  is,  that  the  very  circum- 
itance  of  passing  over  the  soil  of  a  private  person,  where  the 
>ubUc  had  no  right  before  to  pass,  imports  a  cbnsideration. 
\x  the  same  time,  if  this  were  a  new  case,  we  should  enquire 
nto  the  reason  of  this  distinction  ;  because  in  every  case 
vhach  requires  a  consideration,  it  ought,  from  length  of  usage, 
to  be  presumed.  For  the  rule  with  regard  to  prescriptions  is, 
that  every  prescription  is  good,  if  by  any  possibility  it  can  be 
supposed  to  have  had  a  legal  commencement.  That  is  the 
general  rule  ;  and  I  cannot  see  why  a  good  consideration  for 
toll-thorough  cannot  be  presun^ed  as  well  as  for  toll-traverse  ; 
because  the  giving  of  the  soil  to  the  public  is  in  itself  a  good 
consideration.  But  in  all  probability  the  di^tinctioji  arose 
from  the  difficulty  in  most  cases  of  shewing  that  the  toll  and 
the  ownership  of  the  soil  were  co-eval.  For  there  are  very  few 
cases  where  it  could  possibly  be  shewn  that  the  soil  ovep: 
which  an  ancient  road  passes  was  the  soil  of  a  private  person. 
But  in  the  present  case  it  is  shewn,  and  that  distinguishes  it 
from  all  the  former  determinations.  It  is  unnecessary  to  go 
through  all  the  cases  upon  this  subject ;  because  though  tolU       ^ 

thorough 

(a)F,N.B>Sl^.n.         (A)  Sir  JT.  y.  162.  (c)  1  iMW.  47,    Sid.4M, 

1  VtL  71.  U\  3  Le^.  Air.  (O  4.  Mod.  319.  (/)  3  Burr.  1402.* 

(^)  S  Lm.  1519.  (A)  2  WUt.  298.  (i)  Ld.  Btlbam  v.  Hai^n^  C.  B. 
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1T87*  thorough  ctmot  be  claimed  widiout  a  consideration,  jret  (hi 
im  y  ■/  answer  to  it  ia  the  present  case  is,  diat  it  is  ejqnressty  fbmd 
Lord  PtL-  diat  before  the  time  of  legal  memory  the  property  of  die  soi 
^^}^  was  in  the  crown.  For  it  is  stated  as  the  first  fact  here,  that 
Fioi^'^  William  the  Conqueror  was  seised  of  the  manor  of  Bmre  and  tht 
GILL,  ground  and  soil  thereof,  and  that  it  continued  in  the  cmwa 
till  the  reign  of  Charles  I.  by  whom  the  tolls  were  aevered 
from  the  manor.  Why  then  is  this  not  as  good  a  conaideratioa 
as  the  repairing  of  a  bridge,  or  the  walls  of  a  town,  or  toy 
other  meritorious  senrice,  which  are  at  this  day  acknofrtedged 
in  law  to  be  a  good  consideration  for  claiming  a  toU-tfao* 
rough  ?  Therefore,  in  the  present  case  toll*thorough  and  toll* 
traverse  are  the  same  thing.  The  only  reason  why  a  distiDC. 
tion  is  in  general  taken  between  them  is,  because  in  the  for* 
mer  it  cannot  be  shewn  that  the  road  was  originally  the  aoU  of 
ti  private  person.  Where  there  was  an  ancient  highway,  the 
king  could  not  grant  a  toll-thorough  unless  something  were  ta 
be  performed  for  the  benefit  of  the  public  by  the  grantee,  suck 
as  repairing  the  road,  or  the  like.  But  that  was  not  necessa- 
ry here,  for  this  toll  was  originally  claimed  by  the  crown  it- 
self, and  therefore  it  could  not  commence  by  a  grant  to  itsel£ 
The  toll  must  be  now  presumed  to  be  co-eval  with  die  riAti 
of  passage.  The  crown  had  a  rieht  to  say  to  the  public,  wet 
they  should  not  use  this  ground  for  the  purposes  of  an  high- 
way without  paying  a  toll  for  it.  That  toll  has  been  paid  ever 
since,  and  therefore  a  good  consideration  may  be  supposed. 
The  case  here  stated  is  extremely  different  from  that  on 
which  the  Court  of  Common  Pleas  gave  their  opinion ;  sa 
that  this  decision  will  not  impeach  the  judgment  given  by  that 
Court  on  the  case  before  them  \  for  if  the  same  facu  which 
appear  on  this  record  had  been  there  stated  to  diem,  th^ 
woidd  perhaps  have  made  a  different  determination. 

BuLLER,  J.  The  first  question  to  be  considered  is,  what 
are  the  material  facts  on  which  our  opinion  is  to  be  given. 
The  facts  are  disclosed  at  large  hy  the  special  verdict,  but  ia 
substance  are  only  these  ;  that  the  subjects  of  this  country  have 
immemorially  had  a  right  of  passing  over  the  way  in  questioB. 
paying  a  toll  of  4d.  for  every  waggon  to  the  owner  of  the  soH. 
Considering  the  case  in  that  light,  the  question  is  whe- 
ther on  this  finding  the  Court  caa  say  that  the  subjecta  have  a 
general  and  unqualified  right  of  way  ;  if  they  do,  it  wiU  be 
directly  contrary  to  the  finding  of  the  jury  ;  for  they  have 
found  that  thete  is  no  right  of  way  but  on  pajring  the  tolL 
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[  «fi;ree  that  where  the  subjects  have  a  right  of  way  it  is  not  t7sT» 
in  tne  power  of  the  crown  to  throw  a  charge  upon  them  with-  ^--^v^ 
:>ut  some  consideration*  The  ground  on  which  that  doctrine  Lord  Fsl- 
18  founded  is  that  there  must  be  a  quid  pro  quo*  If  the  sub-  '  ^^^ 
(ects  ever  had  a  right  of  way  without  paying  a  toll,  there  is.  pJi^ERt. 
lo  quid  fro  quop  But  in  order  to  apply  that  argument  a  case  gilk. 
nust  be  shewn  that  the  subjects  had  a  right  of  passage  before 
iie  granting  of  -the  soil,  which  is  contrary  to  this  case.  It 
las  been  argued  by  the  defendant's  counsel  that  it  is  incum* 
>ent  on  the  plaintiff  to  shew  that  he  was  in  possession  of  the 
loil  over  which  the  road  passes  before  the  toll  existed  ;  but 
[  think  that  the  defendant  must  shew  that  the  subjects  had  a 
*ight  of  way  prior  to  the  claim  of  the  tolU  But  on  this  ver- 
iict  they  are  stated  to  be  co-eval ;  therefore  the  subjects  ne- 
/er  had  a  right  of  passage  without  paying  this  toll.  Then 
loes  this  toll  appear  on  the  verdict  to  be  illegal  and  void  ?— - 
The  consideration  stated  is,  that  the  toU  was  always  pa\able 
:o  the  owner  of  the  soil.  The  next  point  to  be  considered  is 
nrhether  this  is  toll-traverse  or  toll-thorough.  The  cases 
most  applicable  to  this  subject  are,  5  Hen*,  7*fo.  10.  a.  Keitw. 
152,  Smith  v.  Shepherd  (a),  and  Truman  v.  iVaigham  (b).  In 
;he  first  of  these,  Fairfax^  J.  said,  ^  it  is  a  good  prescription 
^  for  any  one  to  take  a  penny  of  every  person  for  passing 
^  over  his  land  ;  and  this  is  toll-traverse ;  it  is  good,  because 
;ach  has  a  quid  pro  quo  and  so  of  toll-thorough,  where  a  man 
yays  toll  in  a  vill.^'  The  comment  made  by  the  defendant's 
:ounsel  upon  this  passage  is,  ^^  so  of  toll-thorough  where 
here  is  a  consideration."^^  But  what  is  the  consideration  ?— «- 
*  So**  must  refer  to  what  goes  before,  and  no  other  considera- 
ion  is  shewn  but  that  of  passing  over  the  land  of  another* 
This  may  have  been  one  dF  the  cases  which  occasioned  Ser- 
eaat  Maynard  to  say  that  the  cases  were  confounded  (c). 
3ut  that  authority,  as  far  as  it  goes,  speaks. of  the  considers* 
ion  being  good,  if  it  be  for  passing  over  the  lands  of  ano- 
her ;  that  is  the  case  here.  Neilt  as  to  the  case  in  Keihuay 
d)  ;  there  the  claim,  which  was  of  a  toll  for  passing  over  the 
lemesnes  of  the  manor,  was  established  ;  there  was  no  other 
XHSisideration.  And  whether  it  were  claimed  as  appendant 
o  che  manor,  or  as  an  easement,  is  immaterial  to  this  case, 
or  this  prescription  was  allowed.  That  case,  in  my  opinion, 
ipplies  strongly  to  the  present.  Then  as  to  the  case  of  Smith 
r.  Shepherd^  Mo*  574,  which  is  likewise  reported  in  Cro.  Eliz. 
Vol.  I.  Rrrr  710; 

(a)  Moor  S7^.        {b)  2  Wih.  299.         (0  Vide  8  Co.  46.  *.         (d)  152. 
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1787.  710 ;  there  toll  was  daiiaed  Jor  sheep  passing  through  a  vifl  s 
V.--y^  but  it  was  not  stated  that  the  party  cbuoung  it  was  seised  of 
Lord  Pel.  the  soiL    The  court  in  that  case  said,  ^'  that  the  inheritaiu:e 

HAM  ^  44  q£  every  man  in  the  king's  highway  is  prior  to  all  prescrip- 
PicKBRs-  "  tions,''     That  goes  decidedly  on  the  ground  that  the  party 

GILL,  was  not  entitled  to  the  soil ;  and  that  the  subjects  had  a  right 
of  passing  over  the  road  before  the  toll  was  claimed  ;  otl^ 
wise  the  word  ^^  inheritance"  is  not  capable  of  being  erfdaia* 
ed*  To  create  a  toU,  therefore,  in  such  a  case,  would  be  to 
deprive  the  subjects  of  their  right :  but  if  the  right  did  not  ex* 
ist,  the  subjects  could  not  be  deprived  of  it.  And  when  the 
/  case  proceeds  to  state  that  if  the  party  shew  a  consideration, 
*^  as  repairing  a  road  or  a  bridge  ;"  those  instances  are  only 
put  by  way  of  examples,  and  do  not  exclude  any  other  consi- 
deration* If  what  was  said  by  the  court  there,  ^  that  toll- 
^^  traverse  may  be  prescribed  for,  because  it  is  for  passing  over 
a  man's  freehold,"  was  said  with  a  reference  to  the  case  Aco 
^  before  the  Court,  it  is  a  strong  confirmation  of  the  other  an- 
thorities*  For  it  shews  that  though  a  toll  cannot  be  claimed 
for  passing  through  a  vill,  yet  if  it  be  for  passing  over  a  nsan's 
own  soil.  It  is  a  good  consideration.  It  seems  to  me  horn 
the  passage  in  1  Mod.  105*  that  the  Court  merely  referred  to 
cases  where  the  party  was  not  in  possession  of  the  soil  over 
which  the  highway  passed  before  it  became  a  highway  ;  kft 
one  of  the  cases  there  put  by  Lord  Hale  was  that  of  a  toll  up- 
on the  sea  ;  so  that  it  is  ^lain,  that  he  meant  to  put  cases 
where  the  toll  was  claimed  m  places  where  the  subjects  had 
before  a  right  of  passage.  The  last  case  was  that  of  Truman 
v.  fValgham  ;  there  Lord  Camden  made  a  distinction  between 
a  toll  claimed  for  passing  over  the  soil  of  the  party  or  aot 
He  said,  ^^  the  defendant  would  have  us  believe  it  is  for  pas- 
^^  sing  through  his  own  manor  or  land  ;"  which  shews  that  if 
it  had  been  for  passing  over  his  own  manor  or  land^  the  Coort 
would  have  held  it  a  good  consideration.  These  cases  apply 
very  strongly  to  shew  that  this  is  a  toll-traverse,  in  which  it  is 
admitted  that  no  consideration  need  be  shewn.  The  22  Ats* 
pL  58*  has  been  much  relied  on  :  but  in  that  case,  nothing  was 
said  with  respect  to  the  soil.  And  it  is  clear,  that  the  court 
went  on  the  idea  that  the  party  claiming  the  toll  had  no  ioter- 
est  in  the  soil,  and  that  there  was  a  general  right  of  passage 
before  the  toll  was  claimed.  For  the.  comjdaint  was  that  the 
toll  was  outrageous ;  and  it  was  only  claimed  as  a  toll-thorough 
Thorpe  J.  there  said  that  toll-thorough  was  an  oppression 
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m  the  people,  and  that  it  was  against  common  right :  but  toll-     1787. 
raverse  was  where  a  man  passes  over  the  soil  of  another  in  a   ^*--v~^ 
vay,  not  being  an  high  street.     From  that  case  it  is  manifest  Lord  PtL- 
liat  Thorpe  was  speaking  of  an  highway  of  which  the  public      "^^^ 
lad  possession  before  the  Coll  was  granted ;  if  so,  the  crown  ppfstRe. 
:ould  not  diarge  the  public  with  the  burthen.     The  note  in     gill. 
P.  ^  B.  518.  n.  ^  shews  that  this  must  be  the  meaning  of  the 
3ld  cases.     But  that  is  not  the  present  case  ;  for  originally 
the  public  had  not  this  right  of  way.     And  if  there  were  a 
contract  between  the  crown  and  the  public,  that  the  latter 
should  have  the  use  of  the  road  on  paying  the  toll,  the  re* 
aervation  is  a  sufficient  consideration.   Here  the  jury  have  ex* 
pressly  found  that  the  toll  was  paid  in  respect  of  the  soil ; 
which  I  think  a  sufficient  consideration. 

Grose,  J.'  The  only  case  which  induced  me  to  entertain 
a  doubt  from  the  beginning  was  that  in  22  jfjts.  pL  58.  But 
that  has  been  fully  explained  by  my  brother  Buller.  Then  is 
this  a  toll-traverse  ?  I  think  it  is.  It  appears  that  tl^e  use 
of  the  road  has  been  immemorial ;  and  that  the  payment  of  the 
toll  has  like  wise  been  immemorial;  from  whence  it  was  con- 
tended by  the  defendant  that  the  road  has  been  used  as  long 
as  the  toU  has  been  claimed.  But  I  intend,  what  may  fairly 
be  intended,  that  the  commencement  of  the  toll  was  legal,  and 
that  the  payment  was  made  in  consideration  of  the  use  of  the 
soil.  They  both  began  at  the  same  time.  If  the  toll  were 
given  for  the  use  of  the  soil,  it  was  a  sufficient  consideration. 
As  this  question,  and  all  the  cases  cited,  have  been  so  fully 
gone  into  by  the  rest  of  the  Court,  it  is  unnecessary  to  repeat 
the  same  observations  :  but  I  agree  entirely  with  every  part 
of  the  judgment  delivered  by  the  Court. 

Judgment  for  the  plaintiff. 

LLOYD  fl^aiVwr  TO MKIES.  ^M^L 

ACTION  of  covenant.    The  declaration  stated  that  the  If « l^w 
defendant,  by  an  indenture  dated  24th  May  1771,  g»^nt-^^J^^^ 
cd  to  the  plaintiff  in  fee  a  certain  messuage,  &c.  with  the  ap- joymcm 
purtenances  in  Oswestry^  Salop  i  and  also  all  other  the  mes-  against  the 
suages,  &c.  of  the  defendant  in  Oswestry^  together  witb  all  ^«^  ^* 

andj^"'^,|i5. 

Mlf,  hit 
heirs  and  assigns ;  the  declaration  for  a  hteach  of  the  covenant  need  not  ezpressl/  allege  that 
be  entered  claiming  title»  if  the  disturbance  complained  of  be  such  as  dearly  appears  to  be  .aa 
asscruon  of  right. 
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ITBT.     and  ftingular  out-house^^  commotio,  profiu,  privilegefti  cm- 
^'— V"-^    modities,  emoluments,  adirantages,  hereditaments,  and  tp- 

Ll  >yd  purtenances,  whatso^ver^  to  the  said  premises  belonging,  &^ 
TotoKiM.  ^^^^^  the  estate, &c.  That  the  defendant,  by  that  indenture  co* 
venanted  {inter  alia)  with  the  plaintiff,  "that  the plainttffi  his 
"heirs  and  assigns,  should  or  might,  from  lime  to  time,  and 
♦*  at  all  tii?nes  thereafter,  for  ever  peaceably  tmdfiMtfy  havct 
<^  hold,  use,  occupy,  possess,  and  enjoy,  all  and  singular  die 
"  said  premises  thereby  granted,  with  their  appurtenances, 
*'  without  theiawful  let,  suit,  entry ^  eviction,  or  intermpiion  $f 
^^  the  defendant,  his  heir^,  executors,  administrators,  or  as* 
^  signs,  or  any  other  person  or  persons  claimed  by^  ftom,  or 
**  under  him,  them,  or  any  of  them,  or  his,  or  llieir,  or  aay  trf 
"  their  ancestors."  The  breach  stated  was,  that  the  {Maiotif 
had  not  from  time  to  time,  and  at  all  times  after  the  oaakilig 
of  the  said  indenture,  hitherto  peaceaUy  and  quietly  had^ 
held,  used,  occupied,  possessed,  and  enjoyed,  all  aiid  sia« 
gular  the  said  premises,  with  their  appurtenances,  witboot 
any  let,  suit,  entry,  eviction,  interruption,  or  dtatUfbance, 
{yfthe  defendant;  but  that  on  the  1st  of  yufy  1783,  and 
from  time  to  time  from  thence  until  the  exhibiting  of  the 
plaintiff's  bill  oH  divers  days  and  times  duritig  that  time,  whea 
divine  service  was  celebrated  in  the  parish  church  of  Omw- 
try,  the  defendant  disturbed  and  hindered  the  plaindff  in  die 
use  and  enjoyment  of  two  pews  in  the  said  parish  church,  be- 
longing and  appertaining  to  the  first  mentioned  messuage,  ia 
the  said  premises  ;  that  is  to  say,  the  defendant  at  aonae  af 
those  times  sat  in  the  said  pews,  and  at  other  of  those  ttiBict 
put  and  caused  to  be  put  into  the  same  divers  other  persons 
to  sit  in  the  said  pews,  without  the  leave  and  against  the  wiU 
of  the  plaintiff;  and  at  other  of  those  times  locked  up  the 
said  pews  and  kept  the  same  so  locked  up,  without  the  licence 
or  consent,  and  against  the  will,  of  the  plaintiff,  and  hindered 
^he  plaintiff  and  his  tenants  of  the  said  messuage,  and  his  and 
their  families,  from  sitting  in  the  said  pews,  whereby  the 
plaintiff  could  not  enjoy  the  use  and  benefit  of  the  «dd 
pewH  for  himself,  his  tenants,  £s?c. 

To  this  declaration  ihere  was  a  general  demurrer. 
Boiver,  in  support  of  the  demurrer,  submitted  that  though 
the  injury  complained  of  might  be  the  subject  of  an  action 
of  trespass,  it  could  not  be  the  foundation  of  this  action. 
The  covenant,  on  the  part  of  the  grantor,  is  to  indemnify 
the  grantee  against  all  lawful  disturbance :   but  the  breach 
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gned  18  an  tmlawful  trespass  of  the  grantor  himself ;  now     \7S7* 
»  covenant  docs  not  extend  lo  the  tortious  acts  of  the  gran-    ^^^-^r*^ 
Faugh.  123.  5  Fin.  Abr.  1S6.  pL  7.     If  such  an  act   as     Lloyd 
J  should  be  held  sufficient  to  subject  the  grantor  to  an  ac-  ^«<"«'* 
ci  of  covenant,  every  time  he  happened  to  come  upon  the 
mises  by  accident,  as  in  hunting,  it  might  be  construed  a 
ach  of  his  covenant.     Here  the  defendant  claimed  no  right 
the  pew,  therefore  the  act  done  docs  not  fall  within  the 
Lse  of  the  covenant. 

Wood^  contra*  It  is  only  necessary  to  shew  that  the  distur« 
iq^  was  a  lawful  one,  if  the  action  be  brought  against  the 
inter  for  a  breach  of  the  covenant  by  the  act  of  a  Hranger^ 
cause  the  stranger's  title  is  known  to\he  grantee  as  well  as 
I  grantor :  but  where  the  breach  complained  of,  is  the  act 
the  covenantor  himself,  it  is  not  necessary  to  set  forth  his  ti« 
,  which  may  rest  merely  withm  his  own  knowledge ;  and 
aiQst  him  any  interruption  is  sufficient  to  support  this  action. 
ShoTV.  452.  And  it  would  be  very  strange  if  the  covenan- 
r  could  excuse  himself  by  alleging  that  he  had  been  guilty 
a  wrongful  act  of  trespass. 

BoTver  in  reply.  It  appears  from  the  case  in  Shower  that 
ere  was  at  least  a  claim  of  title  on  the  part  of  the  covenantor^ 
tiich  distinguishes  it  from  this. 

AsHHCRST,  J.  The  case  cited  seems  to  me  to  be  a  strong 
ithority,  and  applicable  to  the  present.  I  should  not  indeed 
I  inclined  to  admit  that,  in  the  case  put  by  the  defendant's 
)unsel  of  the  covenantor's  coming  accidentally  upon  the  pre- 
mises in  hunting,  he  would  be  liable  to  an  action  upon  his  co- 
enant :  but  that  is  not  the  present  ca^e  ;  and  the  answer  there 
ould  be,  that  it  would  not  be  done  under  an  assumption  of 
ght.  But  here  the  act  itself  asserts  a  title  ;  for  the  defend- 
nt  locked  up  the  pew,  which  is  as  strong  an  assertion  of 
ight  as  can  well  be  imagined.  It  is  not  necessary  in  this  kind 
f  action  that  the  party,  against  whom  it  is  brought,  should 
ave  a  title :  it  is  sufficient  if  he  does  the  act  under  a  claim  of 
ne. 

Per  Curiam*  Judgment  for  the  plaintiff. 
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M^fui  UNWIN  against  WOLSELEY. 

In  covenant  j\  CTION  of  covenant  on  a  charter-party.  Thededanh 
on  a  char-  JTJl  tion  Stated  the  charter-party,  made  23d  of  November 
ter  party,  1781,  at  St.  Helena^  between  the  defendant,  by  the  name  and 
was  weed  ^^^'^'O"  ^f  captain  IVolseky^  commander  of  his  majesty's  ship 
to  employ  a  Magnantme^  and  senior  officer  of  his  majesty's  ships  aiid  Tts- 
ship  of  seU  at  St.  Helena^  (there  being  no  commissary  far  pnsooers 
which  the    there.)  on  account  of  his  majesty^  of  the  one  part,  and  the  pfaun- 

plaintlff  was    .^r     •  i  "^        i     «    *^      •       •  e    r%     rr         '  rTiT 

the  captor,  ^'^i  ^Y  ^"^  name  and  description  of  G.  Unwm^  one  of  toe 
attoonmt '  agents  of  his  majesty's  ship  Hannibal^  of  the  other  part,  sea- 
'^^^a^L^'  ^^^^  ^^'  ^^^^^^^  ^^  ^^^*  agreed  between  die  plaintiflT  and  die 
2^^^^^^ defendant  respecting  the  taking  the  prize  ship  Lr  Sevierc  lo 
fated,  the  be  employed  as  a  cartel  to  carry  French  prisoners  to  EurefCy 
sentence  that  as  soon  OS  sentence  of  condemnation  should  have  passed 
must  bctak-^jp^j^  j^^^^  gj^^  should  proceed  with  the  French  prisoners  ti&es 


en  to  mean 


alegaiten^  by  the  Hannibal  to  the  first  port  in  France.     That  the  de- 
tenee,  and     fendant,  071  account  of  the  king^  should  put  on  board  a  com- 
the  party      mission  officer,  to  have  charge  and  command  of  her,  and  a 
fbr^thiT*     midshipman  to  assist  him,  £^c.     That  the  defendant,  on  ac- 
ftdght         count  of  the  king^  further  consented  and  agreed,  that  if  any  ac- 
iwitt  aver     cident  should  happen  to  the  said  cartel^  either  by  6re,  being 
that  the  ship  stranded,  or  lost  by  any  other  unavoidable  accident,  whilst 
ilcmned'by    employed  on  that  service,  government  should  be  ^iswerabie 
»  court  hav-for  the  sum  of  1500/.  for  the  sole  use  and  benefit  of  the  ci^>- 
ing  compe-    tors.     The  the  plaintiff,  as  part  agent,  and  on  behalf  and  ac- 
ionV  a"^'^  count  of  the  captors,  did  also  consent  and  agree  that  he  wouW 
bcrvant  of    leave  the  passage  of  those  prisoners,  if  the  cartel  arrived  safe, 
the  crown     to  be  settled  by  the  principal  officers  and  commissioDers  of  his 
5^"J^"'^  majesty's  navy,  as  they  injustice  to  the  captors  should  think 
4Hi  account oi^^^^  *  ^^^  ^^  such  rate  as  had  been  usual  in  similar  cases. 
gQ^termnent    i'hat  the  plaintiff  further  consented  and  agreed,  that  if  any 
is  not  per-     provisions  should  remain  at  the  end  of  the  service,  restito- 
awcriioie."'   ^'^^  should  be  made  to  government  for  the  same,  and  that  the 
,  value  should  be  deducted  out  of  such  bills  as  might  be  granted 
for  that  vessePs  service.     The   declaration  then  stated  that, 
Defore  the  making  of  the  said  charter-party,  the  said  ship  Lt 
Scviere  and  cargo  had  been  seized  and  taken  as  prize  of  war 
by  his  majesty^s  ship  Hamubal^  and  had  been  brought   into 
St.  Helena*     That  before  the  making  of  the  said  charter-par. 
ty  a  certain  suit  or  proceeding  had  been  instituted  in  St.  JJir- 
lena^  on  behalf  of  the  captors  of  the  said  ship,  before  certain 
commissioners  appointed  according  to  the  royal  charters  un- 
der the  great  seal,  confirmed  by  several  acts  of  parliament, 
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nor  the  purpose  of  distributing  justice  in  all  maritime  cases     1787* 
nrhatsoever  concerning  any  ships  which  might  be  brought,  or    ^-y— ^ 
persons  who  might  come,  within  the  jurisdiction  of  the  pow-    Uwwiir 
ers  delegated  for  the  government  of  the  island  at  St.  Helena^  ^^""^ 
For  the  purpose  of  obtaining  the  sentence  of  condemnation  of    ^"•"^' 
the  said  commissioners  upon  the  said  ship ;  rvhich  said  suit 
u/a^  iieptnding  at  the  time  of  making  the  said  charter-party . 
That  after  the  making  of  the  said  charter-party,  to  wit,  on  the 
4th  day  of  December  1781,  &?<?•  sentence  of  condemnation  was 
passed  in  the  said  suit  upon  the  said  ship,  by  the  said  com- 
missioners, whereof  the  defendant  afterwards   had  notice ; 
Mrith  an  averment  that  the  said  sentence  of  condemnation  was 
the  same  as  that  mentioned  and  referred  to  by  the  charter- 
party.     The  declaration  then  stated  that  the  said   ship  had 
performed  the  said  service  by  carrying  the  prisoners  to  port 
JJOrient ;  and  that  the  ship  was  employed  in  that  service 
three  months  and  fourteen  days  ;  but  that  the  defendant  had 
not  paid  the  freight,  ^c. 

To  this  declaration  the  defendant  demurred  specially,  and 
shewed  the  following  causes  ;  that  it  did  not  appear  that  the 
said  ship  called  Le  Seviere^  ia  the  said  declaration  mentioned, 
before  or  at  the  time  of  the  making  of  the  said  charter-party, 
or  at  any  time  afterwards  during  the  said  employ,  ever  had 
been  or  was  legally  and  in  due  form  of  law  condemned,  or 
finally  adjudged  lawful  prize  to  his  majesty,  in  any  of  his 
majesty's  couru  of  admiralty  in  Great  Britain^  or  in  his  ma- 
jesty's plantations  in  America^  or  elsewhere,  or  in  any  other 
court  having  competent  jurisdiction  to  condemn  or  finally  ad- 
judge the  said  ship  lawful  prize  to  his  majesty  ;  and  also  for 
that  it  did  not  appear  how  or  by  what  lawful  means  the  said  ship 
had  become  or  was  the  property  of  the  plaintiff  or  the  captors 
thereof,  or  that  the  plaintiff  had  the  sole  or  any  proportiona- 
ble interest  or  property  in  the  said  ship ;  but  on  the  contrar}% 
the  said  ship,  tor  any  thing  appearing  or  alleged  in  the  said 
declaration,  still  remained  the  property  of  the  king  ;  and  al- 
so, for  that  it  did  notappear  that  the  ssud  plaintiff  had  any  right 
orcatise  of  action  whatsoever  against  the  defendant;  and  al- 
ao^  for  that  it  did  not  appear  that  the  said  commissioners,  be- 
fore whom  the  said  suit  for  the  purpose  of  obtaining  the  sen- 
tence of  condemnation  upon  the  said  ship  is  supposed  to  have 
been  depending,  at  the  time  of  the  making  of  the  charter-par- 
ty had  any  lawful  or  competent  jurisdiction,  power,  or  autho- 
rity, to  condemn  or  finally  adjudge  the  said  ship  lawful  prize 
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1787.     ^o  his  lyHijest}^,  according  to  the  form  of  the  statate    ki  tod 
^— ^yF— '   case  made  and  provided,  fc?c. 

Unwim        Baldwin^  in  support  of  the  demurrer,  contended  thtttk 

i^fliwr  ^  action  was  not  maintainable  j  first,  because  it  did  not  appear 

W^LiELiYj^^  the  declaration  that  the  captora  had  any  legal  right  to  tk 

ship,  but  that  at  the  time  of  the  voyage  it  remained  the  pns 

perty  ofthe  king.     Secondly,  That. the  action  could    not  be 

supported  against  this  defendant. 

As  to  the  first,  all  prizes  taken  by  the  king's  ships  are  tt 
the  time  of  the  capture  the  property  of  the  king.  By  the  19 
Geo.  3.  ch.  67.  the  king  is  impowered  by  his  proclamation  to 
distribute  the  prizes  after  condemnation  in  what  proportion 
he  pleases  ;  and  the  ships  are  to  be  considered  as  the  proper- 
ty of  the  captors  after  condemnation  by  the  court  of  admiral- 
ty  ;  till  condemnation  therefore  it  remains  the  property  of 
the  king.  When  the  ship  in  question  was  taken,  it  was  in- 
cumbent on  the  captors  to  send  her  to  England^  or  to  some 
court  having  a  competent  jurisdiction,  in  order  to  give  them 
the  property  by  condemnation,  it  is  true  that  the  declaratioQ 
avers  that  at  the  time  of  making  the  charter-par^  a  sait 
was  instituted  at  St.  H**lena  for  the  purpose  of  condemning 
this  ship.  But  the  commissioners,  before  whom  the  suit 
was  depending,  had  no  right  to  condemn  her  ;  for  there  v,n 
»  no  court  of  admiralty  at  St.  Helena.  These  persons  had  no 
authority*  to  determine  questions  of  prize,  but  have  only  spc> 
cial  and  limited  powers  delegated  to  them  for  particular  pur- 
poses by  the  East  India  company's  charters. 

Secondly,  The  defendant  was  not  personally  liable  to  pay 
this  sum;  for  the  contract  was  entered  into  by  him  on  aeanad 
of  government.  The  charter-party  expressly  says  that  the  de- 
fendant only  treated  on  account  of  his  majesty ;  and  tfatre- 
fore  this  is  a  stront^er  case  than  that  of  Haebeath  v.  HakB- 
mand^  (a)  where  the  contract  was  made  by  the  defendam  as 
the  agent  of  government,  and  he  was  not  held  personally  liable. 
And  whether  the  contract  be  by  deed  or  not  is  perfectly  im- 
material, the  nature  of  the  contract  and  ofthe  agent's  liabili- 
ty being  still  the  same. 

Mood  for  the  plaintiff.  First,  Ft  must  be  taken  upon  this  re. 
cord,  that  the  commissioners  condemning  had  a  competent  ju- 
risdiction, unless  the  contrary  be  shewn  by  those  whodispate  it 
If  the  defendant  had  intended  to  controvert  their  authority,  he 
should  have  pleaded  it.  But,  by  detniurring  he  has  admitted  the 

legality 
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cfi^tyxd  the  sentctnce.    At  any  rate,  however,  the  right  of     1787. 
>OBse^ioo  became  ve&ted  in  the  captors  from  the  momentof  the    v^^^^^^ 
rapU^re  ;  and  a  pos&ession  is  prima  facie  sufficient  to  entitle  the    tJ  wi  m 
>laintiff  to  recover  on  this  declaration.    The  defendant  who  y^^^^ 
las  had  the  use  of  the  ship  under  the  plaintifTi  cannot  now'be    ,  "*  ^^ 
permitted  to  dispute  the  plainti£F's  rimt,  any  more  than  a  te* 
lant  who  holds  under  his  landlord.     Even  if  there  were  any 
p-ound  for  the  otyection,  the  plaintiflF  is  estopped  by  his  deed 
trouk  aiaking  it,  because  by  that  he  has  referred  to  the  sentence^ 
Tht  contract  was  ei^pressly  made  with  a  reference  to  that  pro^^ 
needing ;  the  suit  was  the  basis  of  their  contract.     As  to  these 
parties  therefore,  and  to  this  purpose,  it  is  immaterial  whethei' 
the  comipbsioners  had  any  right  to  condemn  or  not.  It  makea 
Qo  difference  here,  whether  the  sentence  was  strictly  legal  or 
DOt ;  for  it  ws^  only  to  fix  the  time  when  the  contract  was  to 
take  effect ;  it  being  agreed,  that  the  contract  should  com- ' 
mepce  as  soanRs  the  sentence  had  passed. 

Secondly.  As  the  defendant  has  entered  into  this  contract, 
and  bound  himself  under  seal,  he  is  personally  responsible. 
Although  he  entered  into  the  contract  for  government,  yet  he 
must  be  taken  to  be  personally  answerable,  unless  there  be 
some  exception  as  to  his  liability*  For  it  would  have  been  use* 
less  %o  have  bound  himself  by  this  deed,  if  he  himself  were 
not  to  be  answerable,  since  it  could  not  affect  any  other  person^ 
This  therefore  distinguishes  it  from  the  case  of  Macbeath  v. 
Halditnand;  for  there  the  contract  was  not  under  seal,  an^  the 
intention  of  the  contracting  parties  was  explained  by  other  evi- 
dence. But  this  is  a  precise  and  specific  contract  under  seal^ 
1^^  w^ich  the  defendant  is  personally  bound. 

Baldwin  in  reply.  The  defendant  is  not  estopped  by  the 
dharter-party  from  excepting  to  the  legality  of  the  sentence, 
it  refers  only  ^o  the  time  when  a  sentence  of  condemnation 
shall  he  had  ;  for  it  says,  ^^  as  soon  as  condemnation  shall  be 
♦*  fjassed.'*  So  that  it  docs  not  admit  the  condemnation.  It 
is  said  that  the  defendant  might  have  pleaded  that  the  com-' 
aaissioners  who  condemned  had  not  a  competent  jurisdiction  i 
init  ti^e  objection  is  that,  as  the  plaintiff's  demand  arises  on 
the  condemnation,  it  was  incumbent  on  hin  to  shew  that  the 
ship  had  been  condemned  by  &  court  having  a  competent  ju^ 
fisdictiion,  in  order  to  entitle  himself  to  recover.  As  to  the 
set  end  point ;  it  appears  to  be  a  contract  ii(iade  on  the  part  of 
.governii\ent  throughout,  and  that  the  defendant  was  not  to  be  ^• 
fpersonaliy  liable. 

Vol.  I.  S  8  «  »  AsHHUj^sf  , 
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1787«  ,  AsHHURST,  J.  As  to  the  first  objection,  it  appears  to  be 
l-.-y*-^    more  doubtful  thah  the  second,  though  I  should  be  inclined  to 

Unwin  decide  in  favour  of  the  defendant,  even  on  the  first  objectioo. 
,    against    fi^^  words  are,  "  as  soon  as  a  sentence  of  condeomatioa 

oLs«L£Y.^j^^^lj  have  passed."  That  must  be  taken  to  mean  a&yo/coo* 
demnation.  And  though  it  is  afterwards  stated  iti  the  decla- 
ration that  the  sentence  of  condemnation  which  was  passed 
was  that  referred  to  by  the  charter-party  ;  yet  that,  being  a 
inatter  of  law,  cannot  be  supplied  by  any  averment  that  it  re- 
ferred to  the  sentence  of  condemnation  at  St.  Selena.  If  there 
could  be  no  legal  condemnation  except  by  the  court  of  admi- 
ralty, it  must  be  taken  that  the  parties  meant  that.  And  as 
this  sentence  of  condemnation  was  passed  by  a  court  out  of  the 
ordinary  course  of  law,  and  not  authorised  by  any  pablic  act 
of  parliament,  the  plaintiff  should  have  shewn  that  it  was 
made  by  a  court  having  competent  jurisdiction.  We  do  not 
know  that  the  commissioners  at  St.  i^^/rnD  have  a  proper  legal 
authority  to  proceed  in  rem^  and  condemn  any  ship  carried  in- 
to that  port.  A  legal  condemnation  was  a  condition  prece- 
dent, which  ought  to  have  been  made  out  by  the  party  claiming 
the  benefit  of  it.  However,  it  is  not  necessary  to  decide  upon 
this  part  of  the  case,  because  I  am  clearly  of  opinion  on  the 
second  objection,  that  the  action  is  not  maintainable.  It  would 
be  extremely  dangerous  to  hold  that  governors  and  commao^ 
ders  in  chief  should  make  xhtxxi^eXv^s  personally  liable  by  con- 
tracts which  they  enter  into  on  the  part  of  govennnent.  It 
would  be  detrimental  to  the  king's  service,  for  no  private  per- 
son would  accept  of  any  command  upon  such  terms.  The  case 
of  Macbeath  v.  Haldimand  seems  to  me  to  govern  the  present 
It  was  there  determined,  that  a  commander  was  not  answera- 
ble for  contracts  entered  into  by  him  on  behalf  of  government. 
And  whether  the  contract  be  by  parol  or  by  deed,  h  makes  no 
diiference  as  to  the  construction  to  be  put  upon  it.  That  in- 
deed was  a  stronger  case  than  the  present ;  because  diere  it 
was  left  open  to  evidence,  from  whence  it  was  to  be  inferred 
that  the  contract  was  made  by  the  defendant  as  the  agent  of 
government :  but  here  it  appears  in  express  terms  that  the  de- 
fendant entered  into  this  contract,  on  the  behalf  of  govemmenU 
For  there  is  an  express  allegation  in  the  beginnmg,  that  he 
made  the  contract  ^'  on  account  of  his  majesty  ;"  and  die  suft- 
seqaent  part,  ^Hhat  government  should  be  answerable  for 
*        ^  1500/.  in  a  certain  event,"  makes  it  perfectly  clear.     There- 

fore 


Digitized 


by  Google 


N  THE  TWEiJTY-SEVENTH  YEAR  OF  GEO.  III.  6r9 

3re  the  defendant  only  meant  to  contract  as  the  servant  of    1787. 
ovemment,  and  not  to  bind  himself  personally*  ^^ — V^' 

B0LLER  J.  and  Grose,  J.  declared  themselves  to  be  of  the    Uvwin 
ame  opinion.  ..-  agui..tt 

Judgment  for  the  defendant.  ^  ' 


The  KING  against  THOMAS  CLARKE. 

*HE  defendant,  who  was  described  as  a  merchant,  was  in*^  ^onoger 
dieted  at  the  Mddlesex  sesMns  1787^  for  refusing  toJ^,[^J^®*^ 
ake  upon  him  the  office  of  head-borough  for  Su  Mary  Mat^  noa^ai^^' 
e//(7n,  otherwise  Whitechapel^  when  the  jury  found  a  special  Trinity, 
'crdict,  which  stated  in  substance  as  follows.  House isnot 

That  the  defendant  was  an  inhabitant  of  Whitechapel^  in  the  tS^^  tST 
:ounty  of  Middlesex^  and  was  a  fit  and  proper  person  to  serve  office  of 
he  office  of  head-borough  for  the  same  parish ;  and  that  on  head-bo. 
he  28th  of  ilfarcA,  in  the  25th  year,  &fc.  within  the  said  pa-offiS*of  ^''* 
'ish  and  county,  at  an  assembly  of  the  inhabitants  of  the  said  staUe  miy^ 
jarish,  held  for  the  purpose  of  choosing  an  head-borough  and  be  served  by 
ronstables  for  the  said  parish  according  to  the  ancient  custoip,  ^»*y« 
'^c.  he  was  elected  and  chosen  by  the  inhabitants  of  the  same  ^^  ^^^ 
parish  into  the  office  of  head-borough  for  the  space  Oi*  one  exemptions 
^rear  ;  that  the  defendant  had  due  notice  of  his  being  so  elect-  ^o™  ierving 
;d,  but  that  he  afterwards  refused  to  take  upon  him  the  said  JJ^J**^ 
>ffice.     The  verdict  then  stated  a  charter  of  Hen.  8.  made  inprov!d[dft 
iie  6th  year  of  his  reign,  whereby  he  granted,   and  gave  li.  safficient 
:ence,  for  himself  and  his  heirs,  to  his  beloved  liege  people  ""f^iber  of 
ind  subjects,  the  shipmen  or  mariners  of  his  realm  of  England^  ^uo  J^ 
:hat  they  or  their  heirs  might  of  new  begin,  erect,  create,  or- them, 
lain,  found,  unite,  and  establi8h,a  certain  guild  or  perpetual  fra- 
ternity of  themselves  and  other  persons  whomsoever,  as  well 
men  as  women,  in  the  parish  of  Deptford  Strondy  in  his  county 
of  Kenty  and  that  the  said  g^ild  or  fraternity  might  be  one 
t>ody  and  perpetual  community  by  the  name  of  the  Most 
Glorious  and  Undividable  Trinity  of  St.  Clement  ;    and  that 
the  brethren  of  that  guild  and  their  successors  might  annu- 
ally elect,  ordain,  and  successively  constitute,  one  master, 
Four  wardens,  and  eight  assistants,  for  the   government  of 
the  guild  or  fraternity/    He  also  granted  that  the  aforesaid 
master,  wardens,  and  assistants,  and  their  successors,  might 
admit,  and  accept  whatsoever  persons,  his   natural  subjects 
only  to  be  bom  within  his  realm  of  England  and  other  places 
under  his  allegiance,  and  not  others,  which  would  be  of  the 
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1 7B7*    guild  or  fraternity  afon^said,  &i  brethren  and  sisters  of  die  slM 
^  v^i^   guild  or  fraternity,  &?c.     Which  said  chatrter  was  thtB   and 
The  NiHG  there  duly  accepted  by  divers  beloved  Kcgc  subjects  o€  die 
TuoMAs   *'^^P'^^"  ^'^^  mariners  of  the  said  realm  of  Enghnd*     It  tbea 
Clarke.  Stated  a  charter  of  Queen  Elizabeth^  in  the  36th  year  of  her 
reign,  by  which  she  granted  and  confirmed  to  the  master,  war- 
dens, and  assistants  of  the  Trinity  Hoixse^  and  to  their  succes- 
sors forever,  the lastage,and  ballastage,  and  office  of  lastage 
and  balla^tage,  of  all  ships  and  other  vessels  whatsoever,  in  the 
river  of  Thames  or  elsewhere,  betwixt  the  bridge  of  the  citj 
of  London  and  the  main  sea,  and  also  the  beaconage  axidbw^- 
age,  Csfc.  in  England;  which  charter  was  also  accepted* 

It  then  stated  a  charter  granted  by  Car.  2.  in  the  seventeentk 
year  of  his  reign,  which  after  reciting  the  danger  arising  to 
vessels  from  shoals  in  the  river,  and  that  the  master,  wardens, 
and  assistants  of  the  Trinity  House  had  covenanted  to  keep  i 
ceruin  number  of  lighters  for  removing  the  gravel  and  sanid 
for  the  ballasting  of  ships,  &Pc.,proceeded  thus  ;  and,  to  die 
end  that  the  said  service  .might  be  better  performed,  and  thai 
neither  the  said  master^  wardens^  and  assistants  of  the  Trinity 
House  aforesaid,  and  their  successors,  defmties^  servants^  sr 
assigns,  or  aby  of  them,  might  be  hindered  or  letted  in  the  month 
ging  of  the  said  work  qf  ballaftting  of  ships,  and  cleansing  of 
the  river  aforesaid,  his  said  majesty  dhl  (amongst  other  things) 
for  himself,  his  heirs,  &fc.  strictly  charge^  tvill^  require^  and 
command,  all  and  every  his  ojfficers  and  ministers  whomsoever^ 
and  all  others,  to  whom  it  should  or  might  appertain^  that  they^ 
andvvery  of  them^  should  forbear  to  arrest^  press^  -or  take  for 
the  service  of  his  majesty^  his  heirs,  Cs^c  or  personeily  to  terse 
in  any  ojke  or  place ^  military  or  civile  any  person  orpersam  be* 
ing  members  of  the  said  corporation^  or  any  of  the  tmccrs^  feo- 
tors^  workmen^  or  servants^  or  any  the  boats,  fighters,  or 
other  vessels  of  the  said  master,  warden*  or  assistants,  or 
their  successors,  deputies,  or  assigns,  or  any  of  them,  empky^ 
ed  or  to  be  employed^  in  and  about  the  said  ballasting  of  shifs^ 
and  the  said  work  of  cleansing  the  said  rivers  as  aforesatd,  ex- 
cept his  said  majesty,  his  heirs,  ^c.  or  the  lords  or  others  of 
the  privy  council  fOr  the  time  being,  should  be  first  ac^uaifiMd 
therewith,  and  his  or  their  licence  obtained,  that  that  charter 
^4s  likewise  accepted. 

It  then  stated  a  charter  of  king  taffies  2.  in  the  first  year  of 
his  reign,  by  which  he  granted  and  directed  that  there  shodd 
be  for  ever  afterwards  one  master,  four  wardena^  eight  asi 
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^istsits,  eighteen  etder  bretbren,  (beudes  the  master,  war*     1787« 
dEiena,  aod  asstatants,)  and  a  clerk  of  the  guild,  to  be  severally    ^  y^ 
elected  as  is  therein  memioDed,  and  that  all  the  reH  of  the  sea*  The  KiNa 
ntew  ami  mariners  of  and  belonging  $o^  the  said  guilds  and  their    ^^^^^ 
successors,  i^e.  should  be  colled  youngtr  brethren  /  and  that  the    Clakkb. 
aaid   master,  wardens,  and  assistancb  or  the  greater  part  of 
them^  together  with  the  major  part  of  the  said  elder  brethren, 
iBight  at  all  times  thereafter,  at  their  will  and  pleasure,  admits 
Teethe^  and  take  in  v>hatsoever  person  or  personsy  his  majesty's 
natural  subjects,  who  should  be,  desirous  to  be  of  the  said  guilds 
as  brothers. of  thf  said  corporation^  who  should  be  called  young* 
€r  brothers.    And  the  charter,   after  reciting  that  forasmuch 
as  the  ipaster,  wardens,  and  assistants,  being  oftentimes  to  be 
employed  at  one  hour's  warning  in  his  said  majesty's  service 
at  the  sea,  in  and  for  the  good  and  necessary  defence  of  his 
realms  and  kingdoma^  could  not  give  their  due  attendance 
herein  with  such  diligence  as  their  duty  was  to  do,  by  reason 
Aat  they  were  many  times  conupelled  to  bear  armour,  or  to 
contribute  to  the  chai  ge  thereot  for  land  service,  as  also  t9 
serve  upon  inquests  and  juries  ai  a-sis^esy  sessions^  courts»kety 
courts^baron^  before  the  coroner ^  and  in  all  other  courts^  commis* 
sions  and  places  of  jurisdiction*  ^  to  the  great  vexation  and  bur- 
then of  the  said  corporation,  and  to  the  peril  of  the  said  service 
o/  the  sea^  £sfc.  therefore  his  said  majesty  did  will  and  grant/ 
by  the  said  charter  that  they  and  every  of  them,   and  all  and 
every  other  brother  and  ministers  of  the  same,  being  mariners^ 
and  seafaring  men,  and  their  and  every  of  their  servants  and 
apprentices,  froni  thenceforth  should  be  discharged  and  ex* 
cmpted  of  and  from  the  bearing  or  finding  of  any  armour,  to 
or  for  any  land  service,  at  or  upon  any  general  muster,  or 
other  view,  to  be  taken  of  armour,  &Pc.  and  from  contributing 
to  the  setting  forth  of  any  soldiers  to  be  employed  or  set  forth 
to  or  for  land  service,  other  than  as  mariners  and  seamen  in 
sea  service  ;  as  also  that  they  should  be  in  like  manner  dis-* 
charged  and  exempted  from  being  summoned  and  put  in  as- 
size, juries,  inquests,  inquisitions,  attaints,  and  other  recog-' 
aizances,  taken  or  summoned  within  the  said  counties  or  pla« 
CCS,  or  any  of  them,  unless  they  the  said  master,   wardens, 
and  assistants,  and  other  neimen  and  mariners -aforesaid^ 
should  be  thereunto  compelled  or  compellable  by  reason  of 
their  teirares,  or  unless  it  should  be  for  his  majesty's  service 
at  every  admiralty  sessions  which  they  should  be  always  bound 
to  attend  upon  at  their  perils  ;  and  moreover  that  they  should 
%c  likewise  exempted  ^nd  discharged  from  being  otherwise 
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17^87.    taxed  to,  for,  or  with,  any  manner  of  land  service  whatsoever, 
^— V~^   other  than  is  aforesaid,  or  to  be  contributory  to  the  saoie.    It 
The  Kino  further  Stated  that  a  list  or  register  of  the  younger  brothers  of 
ThomTi   ^^^  8^i*d>  fraternity,  or  brotherhood,  always,  since  the  oaakiiig 
Clarice,  of  the  said  last  mentioned  charter,  has  been  and  still  is  kept  1^ 
the  said  guild.     That  the  defendant,  at  the  time  that  he  was  so 
elected  and  chosen  into  the  said  office  of  head-borough  for  the 
said  parish  of  St.  Mary  Whitechapel^  was,  and  now  is,  a  youn- 
ger brother  and  member  of  the  said  guild,  fraternity  or  bro- 
therhood, regularly  and  duly  chosen  and  admitted  as  such : 
but  whether,  &fc» 

Sylvester  for  the  prosecution.  In  order  to  determine  how 
far  the  defendant,  as  a  younger  brother  of  the  TWni/y  House, 
is  exempt  from  serving  the  office  of  head-borough  or  consta- 
ble, it  is  necessary  to  consider  three  points.  First,  The  nature 
of  the  office.  Secondly,  The  exemptions  known  to  the  hw 
of  England.  Thirdly,  Whether  by  virtue  of  the  charter  sta- 
ted in  the  special  verdict  th#  defendant  is  entitled  to  any  ex- 
emption. First,  The  office  of  constable  or  head-borougfa  is 
an  ancient  law  office,  ministerial  in  its  nature,  and  not  judicial 
Every  person  (unless  specially  exempted)  is  liable  to  serve  it 
in  the  parish  in  which  he  resides,  either  by  himself  or  his  de- 
puty, who,  when^appointed,  has  all  the  privileges  of  the  con- 
stable himself.  2  ffawk.  P.  C.  c.  10  s.  36.  Dalt.  c,  1.  SoB. 
.  Abr.  tit.  Deputy  591.  The  duty  of  serving  this  office  is  of  so 
high  a  nature,  that  it  supersedes  that  of  every  other  office  of  a 
'  later  date  ;  the  possession  of  any  such,  therefore,  is  no  excuse 
for  not  executing  the  office  of  constaA>le.  1  Lev.  233.,  Sid. 
ZS5.     2  Haxok.  P.  C.  c.  10.  8.  31. 

Secondly,  As  to  those  persons  who  are  by  general  law  ex« 
empted  from  serving  the  office  of  .constable ;  they  are  either 
by  custom,  or  by  act  of  parliament.  Those  by  custom  arc, 
members  of  parliament,  barristers,  justices  of  the  peace,  cler- 
gymen, attornies,  and  the  king's  servants.  By  5  ifen.  8«  c.  6. 
surgeons  are  exempted.  By  32  Hen*  8.  c.  40.  the  president 
and  fellows  of  the  college  of  physicians.  By  6  &  7  ^.  3.  c.  4^ 
apothecaries.  By  10  &  11  fV.  3.  c.  23.  the  prosecutor  of  a  fe- 
lon to  conviction,  or  the  person  to  whom  he  shall  assign  his 
certificate.  By  30  G.  2.  c.  35.  and  2  Geo.  3.  c.  20.  militia 
men  doing  actual  duty.  And  lastly,  the  statute  31  G.  2.  c.  17* 
exempts  tiiose  persons  who  are  of  the  age  of  63  or  upwards. 
Every  other  person  whatever,  who  cannot  shew  a  special  ex- 
emption, falls  of  course  within  the  general  law  of  the  land« 
^md  is  bound  to  serve  the  office  in  bis  tum^ 

Thirdly^ 
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7hirdly,  It  is  to  be  considered  whether  the  defendant,  un*  1787* 
ler  the  description  of  a  younger  brother  of  the  Trinity  House,  ^--v*-* 
ls  specially  exempted  by  charter  from  serving  this  office.  The  The  Kino 
::laim'  is  founded  upon  the  clause  in  the  charter  of  Car.  &•  ^"^"^ 
ivbereby  the  king  charges  all  his  officers,  ministers,  Csfc.  not  to  CLAaEs. 
arrest^  preas^  or  take^  &c.  Now  these  words,  from  the  nature 
of  them,  can  only  relate  to  military  service,  and  are  an  exemp- 
tion only  from  that  ;  and  no  exemption  from  serving  this  of" 
fice  can  be  intended  from  what  follows,  *^  or  personally  to  serve 
••*•  in  any  office,  i^c.^^  because  this  oj^ce  may  be  executed  by 
deputy.  But  even  that  exemption  is  restrained  to  such  per- 
sons therein  named  as  are  employed  about  the  ballasting  of 
tKe  ships,  whose  presence  could  not  be  dispensed  with.  And 
it  is  to  be  observed,  that  the  office  of  younger  brethren  did  not 
exist  under  this  charter,  but  was  first  created  under  the  sub- 
sequent charter  of  Jac.  2.  If  the  crown  has  the  right  of  grant- 
ing so  unlimited  an  exemption  as  this,  it  may  be  extended  to 
^very  person  in  any  particular  parish ;  for  the  number  of  these 
younger  brethren  is  indefinite^  and  no  qualijication  is  necessary 
before  they  become  such.  Every  one  of  the  king's  natural 
bom  subjects  may  become  a  member  of  the  corporation  if  he 
be  desirous  of  it ;  so  that  in  some  parishes  there  might  be  no 
person  left  to  fill  the  office  of  constable.  The  crown,  there- 
fore, even  supposing  the  present  defendant  to  come  under  the 
words  of  exemption,  could  not  grant  so  extensive  an  autho- 
rity to  any  body  of  men. 

Wood^  contra^  did  not  deny  the  definition  of  the  office  of 
constable  to  be  as  it  was  stated ;  but  said  as  it  was  clearly  a 
civil  office,  it  came  under  the  exemption  in  the  charter  of  Car. 
2*  which  excused  all  the  members  of  the  corporation  from  ser- 
ving offices,  civil  as  well  as  military.  And  there  is  no  objec- 
tion from  the  niunber  of  members  being  unlimited,  because 
that  might  equally  be  urged  against  every  other  corporation  ; 
most  of  whom  have  a  discretionary  power  vested  in  them  of 
enfranchising  whomever  they  please.  If,  indeed,  they  abuse 
that  power,  then,  as  in  all  other  cases  of  abuse,  it  may  furnish 
a  ground  for  repealing  the  pajtent.  But  laying  that  out  of  the 
question  ;  the  defendant  certainly  comes  within  the  descrip-* 
tion  of  persons  intended  to  be  exempted  contained  in  the 
first  part  .of  the  clause,  **  that  no  member  of  the  corporation 
*«  shsul  be  chosen  into  any  office  civil  or  military  ;"  and  that 
general  exemption  is  not  conjinedj  but  rather  enlarged^  by 

what 
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t7Sf^    what  felWwBi  .by  whidk  it  is  extended  even  to  the  uirvMiff  d 

)i    y  .1^   the  corporation  who  shall  be  em|rfoyed  in  cleansing  the  rirer. 

TheKfiro  Xhe  question  therefore  ia  reduced  to  this,  whether  theiui| 

^^'^^    Jhfts  each  a  jjower  of  granting  exemptions  i    Ul2  R9IL,  i*r. 

Ci^Mwi  ^^*  ^*  ^'  ^^  ^^  "^^ ^^^^  ^^  \^^  ^"^y  S**^^^  ^^  exea^ytion  Am 
aerviag  on  juries ;  and  this  is  confirmed  by  a  aubseqoem  cast 
in  SaoiUe  4d«  h  Godb.  S.  C.  where  an  exemption  from  the  A 
fice  of  sheriff  was  daiosed  by  all  the  uihabitants,  &c«  of  tke 
Ctnque  Ports.  But  though  this  was  negatived  by  the  Co«t 
in  the  extent  claimed  j  yet  they  allowed  that  the  exempdoi 
extended  to  inferior  offices,  such  as  that  of  conauble,  ^ 
So  in  Sid.  %%7*  where  an  officer  of  the  mint  churned  to  be  ex- 
empt from  serving  the  office  of  alderman  oi  London^  it  was  al- 
lowed that  the  king  might  grant  such  an  exemptio^i  ;  and  ^ 
certainly  was  an  omce  higher  in  its  nature  than  the  preseat 
As  to  what  has  been  urged,  that  the  exemption  does  not  es- 
tend  to  such  offices  as  may  be  served  by  deputy  ;  if  that  wcic 
an  wiswer,  the  same  might  be  said  in  every  case,  even  ia  tkt 
very  cases  of  exemptions  cited  and  allowed  on  the  other  nde. 
■iBut  that  has  never  been  held  to  make  any  difference ;  the  s^ae 
privilege  which  protects  a  man  from  serving  an  office  in  per- 
aon,  necessarily  supersedes  the  obligation  of  serving  it  by  de- 
puty, otherwise  the  privilege  would  be  nugatory.  In  Crp.4Sw. 
585.  it  appeared  that  John  Abdy^  alderman  of  London^  had 
been  fined  for  not  taking  upon  him  the  office  of  coi|stal4e,  to 
which  he  had  been  appointed  in  a  court-4eet  of  a  ananor  in  £^ 
aex  as  an  inhabitant  thereof.  But  the  court, held  him  diat^- 
ged  by  reason  of  his  privilege.  And  althoi^gh  it  waa  dietc  v- 
gcd  that  he  might  execute  the  office  by  deputy,  yet  that  irai 
held  to  be  no  reason  for  compelling  him  to, take  it.  JM^ariiMit 
exemption  must  have  been  claimed  by  virtue  of  the  Jipagft 
charter  granted  to  the  city  of  London.  So  in  the  Ej$ig,mA 
Routledge  ^a,)  a  servant  of  one  of  the  colleges  was  held  airiiy 
by  the  privileges  of  the  university  from  serving  the  oAse  «f 
constable  in  the  .city  of  Oxfard :  which  privileges  roittt  tiaw 
arisen  by  charter.  And  in  the  case  of  the  vicar  of  Owr^trd 
(&),  the  court  granted  a  writ  of  privilege  from  serving  die  o^ 
fcce  of  expenditor  to  the  commissioners  of  sewers,  althcwrt 
it  was  there  said,  that  the  office  might  be  served  by  depiNj. 
Besides,  the  king  having  by  virtue  of  his  prerogative  the^w- 
aervation  of  the  peace  entrusted  to  him,  may  of  -coiine  ci* 
empt  all  persons  whom  he  pleases  from  serving  ai|y  n^m 
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•dative  to  the  pnetcrvatmi  of  the  |»eoce ;  aad  if  any  distilicti*     I  f  8 
cm  is. to  te  taken  comcening  the  naturt  oi  the.  office,  theft   ^^^V^ 
tteensto  be  much  ttronger  reaton  wk>  he  ehotild  be  able  10  Th«  Kin\ 

li«  limi  BQMitkmed  several  intftaateft  in  1714,  1741,  175a,  cilJ!^ 
tfST,  wheve  youaiger  brethren  of  rfie  Trinittf  Howe  having 
beem  indicted  for  not  aervflag  this  office,  NoH  pHseijui  had 
beeai  granted  by  the  several  Attomie^  General  1  and  also  te** 
pemi  ifttstsaicei  where  they  4iad  been  dtetharged  ffofti  8er^iB({ 
onturtet.  ^         - 

Sj^kfofier  m  ttfty.  Aa  to.  the  inataiic^  of  Ifoiipro9epd 
having  been  granted  by  the  Attorniet  Geaerail,  that  cad  have 
no  weight  in  this  Co^ttt ;  aad  besides,  the  late  and  the*  pre* 
acat  AttiMtiey  General  have  repeatedly  refused  to  allow  them. 
Nc(  case  has  been  cited  to  prove  the  geneml  power  Of  the  ' 
king  to  exeoM>t  from  serving  common  law  offices^'  where  the 
right  of  election  is  in  the  parish,  and  they  are  not  appointed 
by  himielf,  and  where  the  mischief  may  be  so  extensive  as 
in  the  present  case.  The  cofart  ought  always:  to  guard'  against 
auch  a  claim  in  any  new  instance*  As  to  the  case  of  the  al* 
derman  of  Londtm^  the  exemption  was  allowed  to  hina  in  re* 
apect  of  his  duty  as  a  mug^nate,  which  obliged  him  to  re- 
Mde  in  London.  And  both  in  the  case  of  London  nhd  Oxford 
the  charters  have  been  confirmed  by  set  of  parliament. 

AsaBVEST,  J.     This  is  a  question  of  great  importance  to 

the  puUici     I  should  be  far  from  la]ring  it  down  as  ihy  opini« 

on  that  the  erowh  catfnot  grant  exemptions  of  this  sort :  but 

tfiese  grant*  of  exemption  from  serving  common  law  offices 

ought  to  be  construed  strictly  ;  and  unless  the  exemption  be 

graiMed  in  fhe  most  expHctt  terms,  it  ought  not  to  be  al.  • 

MWe<U    Now  a^y  that  rule  to  the  present  case  :  it  does  not 

appear  that  the  exemption  is  explicitly  granted  to  that  de- 

scrtptian  of  peMeos  under  which  the  defendant  claims.     Had 

Aispart  of  the  coiporation  exiseed  at  the  time  of  granting 

ibe^haiter  efOkarks  the  Second,  1  should  ha'^e  thought  that 

tfaeexen^ofi  did  extend  to  them,  because  the  words  are 

^ery  coihprehensive,  thou^  the  meaning  is  rathe^  atwkward- 

ly  ea|yreased ;  for  it  savs  ^  Aey  shall  not  be  arrested^  pressed^ 

tr  Mdi^  tfc,     Bbt  at  all  events  that  charter  can  only  ex- , 

tend  «6  the  persons   named  therein.     The  appointment  of 

1^  pt^sent  defendant  is  under  a  new  power  granted  by  the 

diarter  of  ync.  2.  which  enables  the  master,  wardens,  and 

€l4er  brethren,  **  to  admit,  receive,  and  take  in  whatsoever 

person  or  persons   should   be    desirous  to  be  admitted  as 

Voul-  '    T  t  t  t  younger 
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If 97.    .younger  brothcni."    Therefore  the  charter  of  Charles  tbe 

Wy^    Second  not  taking  notice  of  younger  brethr^,  they  cannot 

The  KtNG  claim  any  exemption  under  that  charter*    Now  the  charter  ot 

t^om'^   yam^«  the   Second  grafted  particular  exemptions  j  and  it  ia 

C^AKM.  observable  that,  as  it  enlarged  the  .number  of  the  corpondaon, 

the  inconvei^iencies  of  extending  all  the  former  privileges  t» 

the  new   members  were  foreseen;  all  the  offices  there  eoo- 

xnerated,  from  .which  the  members  are  exempted,  are  such 

as  require  personal  service, :  but  that  charter  did  not  intend  to 

exempt  them  from  serving  such  offices  as  might  be  executed  by 

deputy*   But  the  exemptions  granted  by  the  charter  of  CAar/n 

the  Second  do  not  extend  to  the  new  members  created  by  the 

subsequent  charter  of  Jame^  the  Second. 

BuLLER,  J.  As  to  the  power  of  the  crown  to  exempt 
from  serving  offices  of  this  nature^  I  thought  that  had  bea 
clearly  settled  by  some  late  cases  \  and  particularly  (^  that  of 
the  King  v.  Pugh  (a).  The  crown  undoubtecUy  has  the 
power  of  granting  the  exemption,  but  then  the  commoii  law 
engrafts  some  qualifications  on  it.  For  the  crown  may  ex* 
empt  from  serving  particular  offices,  provided  there  be  a  suf- 
ficient number  of  persons  left  to  serve  the  office  (b)*  AjmI 
therefore,  in  order  to  compel  a  person  to  serve  the  office, 
who  claims  an  exemption  under  a  grant  from  the  crown,  it 
is  incumbent  on  the  party  disputing  the  claim  to  shew  that  it 
/  is  absolutely  necessary  for  the  sake  of  the  public  that  he  shoukl 

serve.     However  it  is  not  necessary  to  decide  that  now.   For 
taking  it*  for  granted  that  the  crown  has  8«cha  poweri  the 
question  here  is,  whether  persons  of  the  defendant's  deaicrip- 
^  tipn  are  exempted.   The  question  arises  on  two  charters,  one 

,  of  Charles  the   Second,    the  other  of   James  the  Second: 
both  of  which  are  material  in   order  to  decide  this  .point. 
By  the  charter  of  James  the  Second,  elder  and  younger  bre- 
*  thren,  wer^  first  appointed.      The  , defendant  claims,  at  a 
younger  brother  of  this  corporation ;   and  it  dojos  not  appear 
that   he  had .apy  pi'evious  qualification  before, hia  election* 
".  But,  on  the  construction  of  the  charter  of  CA^s^&f  the  Second, 
•I think  a  previous   qualification  was  necessary.     It.see^ois 
from  the  general  power  in  all  these  charters  that  the  cxown 
intended  only  to  incorporate  se^-faring  men,  who  were  likefy^ 
to  render  some   service  to  the  public :    but  it  is  true  that 
ot,hers  may  be  admitted ;  for  the  ^barters  extend  tq  ^*all  peiw 
*•  "  sons."    The  charter  of  James  the  Second  which  speaks  of 

elder 
*  ' , ' 

*••  («)  DougL  179.    {b)  Vide  7redmoci  v.  iVowow,  Qv.  Car.  260. 2  JatL  129. 
lStd.272. 
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elder  and  younger  brethren,  expressly  says  that "  all  the  rest  1787. 
of  the  seamen  and  mariners  of  and  belonging  to  the  said  guild  ^^^^^^ 
shall  be  younger  brethren."-  It  is  not  stated  that  the  pi^sent  ^^  Kino 
defendant  is  a  seaman'  or  mariner ;  and  we  cannot  presume  fj?""**' 
that  he  is.  Then  can  he  claim  any  exemption  under  the  CLAiucg. 
:harter  of  Charka  the  Second  ?  The  clause  does  not  extend  to 
liim.  In  the  first  place  he  does  not  come  within  the  reason 
•m  which  the  exemption  in  that  charter  is  founded,  namely, 
that  persons  belonging  to  the  Trinity  House  might  not  be 
lindered  in  their  works.  In  the  next  place,  the  exemption 
s  not  granted  to  the  corporation  ;  but  it  is  a  charge  to  the 
ting's  officers  not  to  arrest,  press,  or  take  them,  without  ap- 
plying to  the  crown.  But  if  the  king  do  not  choose  it,  they 
\xt  not  exempted ;  and  this  is  a  prosecution  set  on  foot  by  the 
:rown ;  the  crown  now  calls  on  the  defendant  for  his  services. 
It  is  tiot  necessary  to  decide  whether  any  officer  of  the  crown, 
^ho  should  take  the  defendant  without  the  consent  of  the 
Town,  would  be  liable  to  punishment.  But  the  question 
lere  is,  whether  the  defendant  is  personally  entitled  to  be 
lischairged  or  exempted  ?  I  think  not.  It  appears  from  the 
iirords  of  this  charter  that  the  crown  has  the  power  of  ex- 
emption in  cases  where  the  personal  service  of  the  man  is  re- 
luired  ;  the  reason  of  which  is  that  they  should  not  be  pre- 
sented from  doing  this  work  :  But  that  does  not  extend  to 
be  office  of  constable,  because  personal  service  is  not  neces- 
ary  (a>  Next  as  to  the  persons  employed  in  ballasting : 
The  words  "  employed  or  to  be  employed**  admit  of  two  dif- 
ercnt  constructions.  They  might  be  confined  to  boats^  li^U 
rsy  &*c.  they  being  the  last  antecedent :  But  it  is  impossible 
o  to  construe  them ;  because  the  words  are,  '*  that  they  shall 
'  not  arrest,  press,  or  take  any  person,  being  a  member  of 
'  the  corporation,  or  any  of  their  servants,  or  boats,  &?c.  or 
^  ony  of  them  employed^  &?c."  Then  if  they  be  not  restrain- 
d  to  the  last  antecedent^  they  must  refer  to  all  persons  men- 
ioned  before.  And  then  it  must  be  taken  to  mean  that  no 
lerson  shall  be  exempted  but  those  who  are  employed  in  bal- 
asting  of  the  ships.  And  the  difficulty  suggested^  that  th^ 
xemption  would  not,  according  to  that  construction,  extend 
o  the  master,  warden,  and  assistants,  would  not  arise  ;  for, 
n  order  to  claim  the  benefit  of  this  exemption,  it  is  QOt  ne- 
essary  that  the  persons  should  bh  manually  employed  ;  it  is 
luite  sufficient  if  they  be  employed  in  giving  directions. 

(a)  ride  3  Burr. 1262^ 
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The  only  c^^^  wbick  induced  me  xp  entfitam  any  doobtt 

_  that  of  the  alderipan  of  lAndon  :  £ut  thut  cCd  oot  proceed 

•yhe  KaNO  upon  any   exenaption  claimed  by  chapter.    For  tb^re  the 

gainst     dcfendi^t  urged  that,  as  aldefman  of  Icmdoa^  be  nn  to  the 

ClarJ«   common  law  bound  to  reside  in  the  city  of  London^  apd  iherf 

^      *  fore  not  compeHable  tp  serve  amy  ofice  el^ewhei^     Ekaidest 

the  last  objection  seems  to  have  been  thrown  oHt  al  the  ^Ir 

ter  end  of  the  case  ;  and  "  mn  aJUotaJtur^^  is  ^Idfid  witbaqt 

any  reason  being  assig[ned  ;  and  the  first  q^stioa  bad  been 

previously  deposed  ot.    However,  that  case  docs,  not  by  tny 

means  govern  the  present* 

GaosKf  J*  This  is  ai^  indictment  against  the  defcmdaitf,  fo 
l-efusing  to  take  upon  him  an  ofice,  to  which  he  apprnra  ga 
the  face  of  the  indictment  tp  have  bf  ^a  legally  ek.CtarU.  Nov 
the  oflice  of  a  constable  is  an  olbce  under  the  crown :  And^ 
whether  h^  be  cjiosen  by  the  parish,  or  at  a  courtrU^et*  (wfaMk 
is  a  court  of  the  crown,}  it  makes  no  difference.  It  baiaf 
such,  the  crown  n|a^  exempt  any  person,  or  wh(4e  bqdSs* 
corpovate,  from  servrng^  thi|t  oftce«  provided  |he  cxenapc^n 
be  npt  ei^tended  so  far  as  to  preyefit  the  existence  o£  the  oli« 
in  aay  particular  nla«e«,  A  power,  exercised  to  aach  nn-n* 
tent^  would  be  illegally  exercised.;  Q^t  it  is  nndonbiedUl 
competent  to  the  crown  autgect  to  thia  i^estriction,  to.eflcein{it 
certain  persons  frooL  serving  the  office  of  cpnstableii.  Then 
the  question  is,  whether  the  crown  has  so  exempied.  this.  d«« 
fendant  \  If  it  were  the  apparent  intention  of  the  crown  dwt 
he  should  be  exemyited^  I  should  hold  that  he  was  so.  Then 
we  must  consider,  wjiether  on  the  face  of  thia  record  tha 
defendant  was  intended  to  be  exempted  by  the  charter  of 
pharles  the  Second-  It  is  clear  that  the  command  contained 
in  the  clause,,  under  which  the  exemption  is  claimed,  is 
inerely  to  forbear  to  arrest,  ^ess,  or  ts||ke  for  hiaservice^  &c« 
or  personality  16  serve^  ^c*  This  contains  no  exemptioii.6xini 
^he  office  generally ;  it  is  only  W  inhibition  to  the  oflcen 
of  the  crown  not  to  take  the  members  of  the  corporation  to 
serve  personally.  It  contains  no  ei^emption  from  any  offices 
which  may  be  seryed  by  depnt\' ;  the  exemption  (if  it  he  one) 
is  only  from  those  offices  which  require  personal  service. 
.And  this  is  corrobor^ed  by  the  charter  of  ynntrx  the  Secopdi 
for  that  gives  only  a  protection  from  personal  service*  ]t 
recited  the  inconvenience  to  his  majesty's  service,  asing 
from  the  members  being  liable  to  serve  on  inquests  ai^  juries, 
by  reason  of  which  they  could  not  attend  to  their  duty.  Now 
all  the  duties  there  mentioned  require  personal  artendance. 
This  therefore  is  4  strong  e^ipplimation  of  the  former  charter, 

and 
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I  9h&m  dMi  tb%tQ«ljr  ^xi^nded  to  peraoiMaftenriecK  Then     l?8r. 
c^uestion  is,  has  this  defendant  been  chosen  to  an  oflice    ^  .y  ^1 
^9e  im  H  pmotMy  to  s«nre  )    We  a}l  kaov  the  office  of  The  Kino^ 
mOU^  9^  be  served  by  depiHgr  (a)  5  and  therefore  he  is    J?^"^ 
;  oomtyMd  imdep  these  chavtevs^  c^^. 

Judgment  fbr'the  prosecutor. 

i<t!^ndtSJhrr.Vie2,CM  399^  60,  3.i»0ir.  2  «^  395. 

The  Mayor  of  LTNN  against  DENTON.  M^2d^^ 

rRE  Corporation  of  Lynn  brou|[ht  an  action  of  a«n<m/r- Where  a 
^lY  against  the  defendant  for  tolls  upon  coming  into  their  JJ'!^]J|^ 
rt*     The  defendant  claimed  an  exemption  as  a  freeman  of  |n  »  ciril  sc^ 
nctony  and  moved  thr  Court  on  a  preceding  day  in  this  term  tkm,  leave 
r  leave  to  inspect  the  corporation  books  of  Lynn.  ^J  '^  wk 

JPartridge  was  to  have  shevni  cause  against  the  rule  ;  but     It  mntedw 
The  Court  would  not  pernjit  him.  For  they  said  that,  upon  the  defend- 
iquiry,  it  appeared  to  have  been  the  general  practice  for  ma-  ant  of  course 

years  past  to  grant  applications  of  this  nature,  notwith*. 
aodkig  a  contrary  practice  might  formerly  have  prevailed 
)•  They  said  that  it  had  been  decided  in  a  great  many  ca- 
:8  (c) ;  and  the  foundation  of  the  rule  was  that,  as  the  court 
*  Chancery  would  order  inspection  merely  for  asking,  this 
ourt  had  also  adopted  the  like  regulation,  in  order  to  save 
cpence  to  the  parties.  And  it  havmg  been  pursued  so  long, 
key  would  not  now  enter  into  a  discussion  of  it  (it). 

Tht  Court  at  the  same  time  gave  the  plaintiff  leave  to  in-^ 
>ect  the  corporation  books  of  London. 

(h)  rUUZ  WiU. 398  and  5  Mod.  $95.  (c)  VUk%  Stra,  VQZ.    ' 

fdj  i  cases  of  criminal  firvteeutimu.  soch  aa  the  Ki^g  and  Pamelff  1  Wt'U. 
;9. 1  Sloe  i?.3r.  S,  C  The  Khg  v.JSfe^oMi,  1  Blac,  351.  aitd  in  ao  action  for  a  pe« 
rity  afiainst  a  posi-masfcr«  «in  9  Ann C  10.  leave  to  inspect  books  has  been  de- 
ed, 3  Stra.  1005.  See  also^orf.  3   vol  141.  303«    JST.  Black,  Rep.  C.  B>  2U. 

BRANDON  agaimt  PAYNE.  Wednuiaj. 

^  May  2d, 

rHE  writ  in  this  case  was  returnable  on  the  6th  of  Febru*  Plaintiff 
ary  1787.     The  declaration  was  filed  in  the  office  on  the  w»y  wgn  ^ 
th,  ancla  rule  to  plead  was  served  on  the  same  day.    But  no.  ^^f,[[^l'^ 
ice  of  the  declaration  having  been  filed  was  not  delivered  till  pieaa  inV 
be  8th ;  plea  in  abatement  on  the  15th  ;  and  judgment  signed  batemenc 

)VL  the  16th.  A  rule  having  been  obuuned  to  shew  cause  why  ^^^  ^^ 

1^  four  days, 
^"^  though  DO 
rule  to 
plead  has  been  regularly  serrcd* 
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'    1787.    the  iDterlocatory  judgment  should  not  be  set  aside  for  imp 

C^>^^  larity ;  i 

Bra  t>o  ^      Shepherd  shewed  cause.   The  irregularly  iu  serving  tn^ 

P^nnvs!    ^^  plead  before  notice  of  the  declaration  (if  it  were  ttiy)  « 

waived  by  the  defendant's  pleading.     And  the  pl^  iashii 

ment  not  having  been  pleaded  within  the^four^days,  tfaejo(| 

ment  for  want  of  a  plea  was  regular. 

Lowndes  in  support  of  the  rule.  The  declaration  is  oi 
well  delivered  from  the  time  of  the  notice  of  the  declanda 
and  the  rujcto  plead  was  served  before  that  time^  which  « 
irregular  and  void.  Grey  v.  Saunders  (a)*  Then  the  qo( 
tion  is,  whether  by  putting  in  a  plea  in  abatement^  which  m 
a  nulliur  in  itself,  the  defendant  has  waived  that  irregidtril 
Now  if  it  be  a  nullity  to  one  purpose,  it  must  be  so  tb  a 
The  rule  to  plead  was  not  introduced  for  the  benefittrf  tl 
party,  but  of  the  Court ;  if  so  the  defendant  could  not  di 
pense  with  it. 

Per  Curiam*  The  party  may. undoubtedly  dispense  wi 
the  rule  to  plead.  And  here  the  defendant  has  superseded  4 
necessity  of  a  rule  to  plead  by  pleading  in  abatement.  ' 

Rule  discbaigcd. 

•    .  CaJ  Bamet  248. 


M^^  SAWYER  agmnst  MERCER  Administrator,  8tc 

Afjatef  T^EBTonbond  against  the  defendant  as  adminisinlor. 
I^^J^  A-^  The  defendant  pleaded  a  judgment  confessed  on  Sfve- 
«m  simple  ceding  day  in  the  same  term  in  which  this  action  wascttB- 
oaattwwcx,  menced,  in  an  action  on  a  simple  contract ;  without  averrii^ 
P*"*J^.  ^7  (hat  he  had  no  notice  of  the  plaintij^s  demand. 
mm    rami*.      j.^  ^j^j^  ^1^^^^  ^^^  ^  general  demurrer. 

Wood  in  support  of  the  demurrer. 

must      Shepherd  contra^  cited  5  Co.  83.  Vaugh,  89  an;!  3  Moi  IM* 

The  Court  were  clearly  of  opinion  diat  this  plea  wasbadi 

it  was  directly  contrary  to  all  the  precedents  on  the  sdjccti 

before    and  if  permitted  would  overturn  the  whole  order  of  adamh- 

J^*  P5J*>«  tration.     For  that  it  would  enable  an  administrator  in  isa^ 

^'  cases  to  defeat  a  specialty  creditor  by  confessing  asmany  jodg* 

ments  as  he  pleased  on  simple  contract  debu. 

Judgment  for  the  phuotif 


rthai 
I  reco 
troy  was 
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BARRY  njttiiw*  RUSH.  ^f 

|£BT  on  boncL  The  plea  (first  craved  oyer  of  the  bond  Where  the 
^  (by  wJAich  the  defendant^  as  admiaistrator,  bound  him-^^^JJ^^ 
,  his  heirs, '&fc.  to  the  {daintiff  as  Executrix);  and  then  of^eif  a«^* 
condiUoo,  \fr,hich  (after  reciting  that  the  plaintiff  and  tiit'mimitrator 
^nd^nt  hud  agreed  to  submit  tf>  arbitration  certain  disputes  <<>  ^^'^^ 
ch  had  before  arisen  between  the  plaintiff,  and  defendant's  J^  ^^^  ** 
tstate,: touching  c^tain  articles  of  agreement -between  the  touching; 
:3tat(»  and  the  plaiiiliff's  testator)  was  for  the  performance  matters  in 
n  award  to  be  made  by  arbitrators  concemipo:  the  matters  ^"P"^.!** 

•  j  11  ^      •  11        »  "  iween  his 

resold,  and  also  concerning  ail  other  matters,  accounts,  jntesute 
.  between  the  said  parties  or  either  of  thesn.    It.  then  set  and  ano» 
th  that,  the  arbitrators  had  awarded  that  the  di^feadmit,  *»^5*^*^ 
ainistrator,  should  pay  to  the  .plaintjJE»  as  executrix,  ^^^lo^^'^S, 
27th  yune  followii^g,  and  that  the  parties  should  ep^ecute ed  that  he' 
leral  releases.     The  defendant  then  pleaded  that  He  hsid  at adm'mU' 
[y  administered  ;  and  that  at  the  time  of  entering  into  the  ^^^^ 
id,  or  afterwards,  he  had  no  assets,  ^c.     .  a*c"he  c^* 

To  this  plea  there  was  a  general  demurrer,  and  joinder*     not  plead 
^r^an  was  to  have  argued  in  support  of  the  demurrer  i^«^f?^^*/-  ■ 
t  the  Court  desired  tWe  defendant's  counsel  to  begin.  to*deiroa 

Gibbs  contended  that  the  defendant  was  not  bound  by  the  the  bond. 
oas  of  the  award,  to  pay  the  money  awarded  ^a^ii/ir^/y,  hilt  .  " 
ly  al  administrator,  out  of  the  assets  of  the; intestate.  'This 
pears  clearly  from  the  words  of  the  bond ;  fqr  he  16  there 
\y  bound  as  administrator,  and  of  course  is  only  liable  to 
y  this  debt,  as  the  la^r  would  subject  him  to  the  payment  of 
y  other  debt,  in  the  capacity  of  administrator;  But  if  there 
any  ambiguity  in  the  words  themselves,  the  Court  will  look 
the  Bubject  matter  of  the  arbitration.  Now.  the  oniy  mat- 
r  referred  was  the  difference  between  theiplaintiff  and  the 
tfendant?8  intestate  i  atid'die  general  words  which  follow,' 
imely,  ♦^all  other  matters,  &?e.  between  tMpartic^^^  must 
:late  to  the  same  parties*  in  the  same  ca]isU:ities before  de- 
ribed.  This  is  the  only  constrttctioa  that  can  support  the 
vard ;  for  if  any  other  construction  Were  bo  prevail,  the 
^ard  would  be  bad  by  comprising  a  subject  not  referred,  and 
len  the  plaintiff  could  not  have  judgment.  Vwk  v;  Warner ^ 
Sound.  326.  The  award  of  mutual  releases  to  be  given  by 
le  parties  is  dearty  bad,  inasmuch.as  it  exceeds  the  power 
iven  to  the  arbitrator.  This  then  must  vitiate  the  whole, 
ecause  nothing  is  then  to  be  done  by  one  party. 

AsHHuasT, 
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tnr.        AsHHURST,  J.  The  court  cannot  intend  that  any  thing n 

^*^y-^3rf   ordered  to  be  released,  except  the  matters  in  dispute  betweci 

^..K.iY    the  parties*     We  cannot  intend  that  .the  arbitrator  has  dom 

tfv»!    wrong.  But  laying  that  out  of  the  quescion,  there  is  no  doubt 

but  that  diis  plea  is  badt   for  the  enteiiag  into  At  \»U 

amounts  to  an  sdwrisshw  of  assets ;  and  the  defeodant  shall  sst 

afterwards  be  Mrsshsed  o»  dispute  iu  The  bond  gives  byds 

defendant  to  abide  by  the  award  was  an  undertaking  ts  pigr 

whatever  sum  the  Arbitrator  should  award,  without  aiqr  I^ 

gard  to  assets* 

BoLLsa,  J.  This  is  a  bond  gtven^  by  the  administmar, 
by  which  he  bound  hknsetf,  his  heirs, itlOfcutorB,  Bnd  adann» 
muors*  The  question  then  ts^  whether  he  has  tM>und  hkfeidi 
penonalki  or  not?  And  I  think  there  can  be  no  doubt  bmk 
na8«  With  regard  to  the  releases,  it  must  be  exfjoundeil  hf 
die  i«st  of  the  award.  It  will  be  sufficient  for  me  defente 
to  give  a  release  in  the  character  of  adrnhmcrator. 

Per  Curiam.  Judgment  for  the  plaintiff  fa). 

{a)  Vide  Ptattan  and  othet»,  assignees  of  Scm  v.  Miavyt  sdn^anlnaviC 
Metiry  fiost*  5  voi.  6» 

^3dL^'  The  KINO  agmmt  HOLLAND  and  FORSTER. 

An  inform      A  jf  information  had  been  moved  for  against  the  defeadarti, 

Si*^Jd"  -^  ^^^  werejusticesof  the  peace  for  &e  county  of  MJtlk^ 

agauut  a     ^^^  for  improperly  granting  an  ide  license  to  one  Harrnm^  «iri 

justice  of     had  been  refused  one  by  the  justices  at  their  last  general  me«t^ 

^^  ^^?     ^  on. account  of  misbehaviour*    It  appeared  that  the  delidK 

^Mting^  daot  ForHter  had  been4>resent  at  that  general  meeting  ai  Ai 

for  rtjkthig   time  when  the  license  was  refused  i  but  he  had  after wanbtoM 

an  ale  lU      the  Other  defendant,  S9ikmd^  who  was  not  present  at  the  ge^ 

f|J^l"?'     neral  meeting,  that  the  only  reslsqn  Hrhy  a  license  had  so* 

^^^  ^*      been  granted  then  was  that  tkey  might  have  an  opportunky  ol 

enquiring  into  the  character  diMorriwa^  and  had  accordaog^ 

prevailed  upon  HoUandi^x  a.  private  meethig  held  bythoM 

two  only,  to  join  in  grantiA^  iS  Kcensis. 

Bearer  oft  and  ErsUne  against  the  rule :  Lam  and  Q^rr$ti 
in  support  of  it. 

The  Court  were  clearly  of  opinion  that  an  informatiott  shooM 
be  granted  against  a  justice  as  well  for  granting  a  Rc^Ae  is^ 
properly  as  for  refusing  one  in  the  same  manner.  Tlatil 
had  aireadv  been  done  in  the  case    of  Thg  King  agsii^ 
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'ilervood  and  Another  (a).    And  indeed  the  mischief  of  grant-     1  ItVf. 
ig  a  license  improperly  was  infinitely  greater  than  that  of  ^^^-y*^ 
2 fusing  one  ;  for  m  the  former  case  it  might  be  productive  of  1*^^  ^ong 
ijury  to  the  whole  community,  while  in  the  latter  the  griev-  u^^^*"^ 
ace  was  felt  only  by  the  individual.    That  the  only  ground  s^Forbtea. 
f  these  applications  was  the  improper  conduct  of  the  magis- 
rktes.     But  as  it  appeared  in  this  case  that  Holhnd^  though 
ot  altogether  blameless,  had  been  deceived  by  Forater^  they 
ischarged  the  rule  as  to  the  former,  upon  his  paying  the  costs 
f  the  application,  as  against  himself;  and  as  to  Forstevy  they 
:ranted  the  information  (^). 

(a)  JB.  36  Geo.  3.  B.  R.  (b)  Vid.  R.  v.  7.  Smniburjfy  Esq.  and  Another* 

Mr.4«0/.  451. 

HARE  agaimt  LLOYD.  5^* 

^H£  defendant,  having  pleaded  a  judgment  recovered.  After  a  rule 
was  ruled  to  abide  by  his  plea,  or  to  plead  such  a  plea  ^^  »l>i<^«  by 
18  he  would  abide  by  ;  and,  on  his  afterwards  pleading  a  »?«•  pie^r  plead 
:ial  plea^  the  plaintiff  signed  judgment,  which  the  defendant  such  other 
noved  to  set  aside  for  irrcRularity.  pica  at  the 

Shepherd,  against  the  ruk,  contended  that  the  judgment  ^[fj;^^'. 
vas  regularly  signed  for  want  of  a  plea  i  for  that  the  defend-  jj^  ^^  ^^^y 
mt|  after  being  ruled  to  plead  such  a  pka  as  he  would  abide  plead  the  ge. 
jy,  CQidd  not  plead  a  special  plea.  ^c'*^  >»"«•• 

JUingaify  in  support  of  the  rule,  insisted  that  the  defendant 
was  at  liberty  to  plead  specially :  it  might  have  been  other- 
wise if  the  defendant  had  been  ruled  to  plead  Uauablv.     But 

The  Court,  on  the  authority  of  the  case  of  ProtU  and  Dewar 
[c\  (which  the  Master  read  from  his  note  book). 

Discharged  the  rule  {dy 

Vol.  L  U  u  u  u 

(A)  Provt  «.  Dewae,  E.  24  Geo.  3.  B,  R. 

Sbepbcrd  shewed  cause  against  a  rule,  obtained  by  Bafdmn,  for  setting  aside 
the  judgment  under  these  circumstancea.  The  defendant  pleaded  a  recovery  by 
a  form?  judgment,  upon  which  the  plaintiflf  obtained  a  common  rule,  that  the  de- 
fendantairoSd  abide  by  his  plea  already  pleaded,  or  plead  such  other  as  he  would 
abide  by*  The  defendant  thereupon  waved  his  former  plea,  and  pleaded  another 
special  plea,  apon  which  the  plainiiff  sSgned  jodgment. 
'  Skepierd  contended  that  the  defendant  could  not  wave  one  fecial  plea,  and 
pleadanother,  but  was  confined  to  plead  the  general  issue. 

BaUvfin,  eontraf  insisted  that  the  defendant  might  plead  any  other  plea,  special 
or  otherwise,  so  as  he  abided  by  it  u-       ^  i   i      *. 

At  Curiam,  Under  such  a  rule,  if  the  defendant  wave  his  q»eclal  pka,  he  can 

The  Master  also  fevonred  us  with  the  following  note ; 
CocKR AN  V.  RoSEaxsoH,  Mich.  QQGeo.3.B.R.  ^  ,     ,       -     , 

Cdnper  moved  to  set  aside  a  rule  to  plead  several  matters,  and  the  plea  of  set- 
off  pk&dincoase^nence  thereof,  upon  this  objection  i  that,  the  defendant  hw- 

(dj  Simmr.J)iUmhM,26G.3.B.R.S.P. 
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i7B7. 
Saturday,  The  KING  against  The  Inhabitants  of  MURSLE ¥• 

May  5th. 

No  settle-  'T^HIS  was  a  special  case,  (upon  an  order  of  removidy) 
mentis  gain-  J[  which  set  forth,  That  William  Coleman,  the  pauper,  on 
fne*'and^'-  ^^^  ^**^  declared  that  he  he  was  bom  in  ihe  parish  of  Red" 
vice  for  less  boum^  Herts,  and  th^x  three  days  after  Michaelmas  1782  he 
than  a  year,  was  hired  by  James  Pollard  in  the  parish  of  Mursley,  Bucis^ 
'^°'lu*h***^^  serve  him  in  husbandry  un^/7  the  Michaelmas  follocivin^ ; 
^ant  a*  ^^at  he  served  him  the  whole  of  that  time,  and  received  uic 
the  hiring  whole  of  his  wages*  That  the  pauper  declared  that  yames 
that  he  shall  PolUird  at  the  time  of  hiring  liim  told  him  he  should  not  be- 
j^^^J'^**^long  to  the  parish  of  Mtirsley.  The  court  of  sessions  stated 
and  the  ses-  that  they  were  of  opinion  that  all  such  transactions  on  the 
sions  sute  part  of  masters  are  fraudulent  to  prevent  servants  gaining 
such  con-  settlements  by  virtue  of  their  services.  And  they  adjudged 
fhiudolent.  ^^^^  ^^^  pauper  gained  a  settlement  in  the  parish  of  Mursiey 
by  virtue  of  such  hiring  and  service,  and  confirmed  the  or- 
der of  justices,  by  which  the  pauper  and  his  wife  were  re- 
moved from  Redbourn  to  Mursiey. 

Bearcroft,  in  support  of  the  order  of  sessions,  contended, 
that  as  the  sessions  had  found  this  hiring  to  be  fraudulent,  this 
court  could  not  adjudge  it  not  to  be  fraudulent.  And  diat 
even  if  they  could,  this  case  would  not  warrant  a  different 
conclusion  ;  because  the  master  hired  the  pauper  in  such  a 
manner  as  to  endeavour  to  defeat  his  settlement. 
Manley,  contra,  was  stopped  by  the  court. 
Ash  HURST,  J.  This  is  a  very  clear  case.  It  is  stated  as 
a  naked  fact  that  the  pauper  was  hired  three  days  after  JUf. 
chaelmas.  It  does  not  appear  to  have  been  a  concerted  scheme 
between  the  parties  to  prevent  the  pauper's  gaining  a  settle* 
ment ;  for  7ion  constat  that  they  ever  saw  each  other  till  the 
actual  time  of  hiring,  which  was  three  days  after  Michaelmat. 
This  therefore  cannot  be  taken  to  be  a  hiring  for  a  year. 

BULLER, 

ing  pleaded  a  judgment  recovered  in  a  former  acdon,  the  plaintiff  obtained  a  nde 
for  the  defendant  to  abide  by  his  plea,  or  plead  such  other  as  he  would  abide  by. 
The  defendant  had  pleaded  a  set  off,  which  Camper  insisted  he  coold  not  do,  but 
could  only  plead  the  general  issue  after  waving  his  special  plea. 

Bulls  a  J.  said  the  practice  was  so;  but  that  the  defendant  might  have  plead- 
ed the  general  issue,  and  given  notice  of  set-off;  and  that  this  was  a  fair  plea, 

C&Qiper  admit  ed  the  t'aimes  of  th6  plea,  and  said  that  if  defendant  would  take 
short  notice  of  trial  he  had  no  objection  to  it. 

A  rule  to  shew  cause  was  granted. 
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BuLLF.R,  J.     There  must  be  by  some  means  or  other  an  hir-    1 78/. 
ing  for  a  year  and  a  service  for  a  year,  in  order  to  give  the    v-^v*-* 
servant  a  settlement.   The  question  of  fraud  only  arises  where  The  Kino 
in  truth  there  is  such  an  hiring,  but  the  parties  endeavour  to    ««<"'»»* 
colour  it  in  order  to  prevent  the  pauper's  gaining  a  settlement,  "^^lamfof 
In  such  a  case,  the  Court  may  say  it  is  fraudulent.     For  sup-  Muhslbyv 
pose  the  master  had  hired  the  servant  three  days  after  Mich^ 
aelmas  to  serve  till  the  Michaelmas  following,  and  had  agreed 
with  the  servant  that  he  should  give  in  three  da)  s  after  the  ex* 
piration  of  that  time  ;  that  would  be  construed  to  be  an  hiring 
and  service  for  a  year.     But  the  master  may,  if  he  please,  hire 
a  servant  for  a  less  time  than  a  year,  for  the  express  purpose 
of  preventing  his  gaining  a  settlement. 

Grose,  J.  If  the  opinion  of  the  court  of  sessions  amount 
to  any  thing,  it  goes  the  length  of  sa)  ing  that  all  hirings  for 
less  than  a  year  are  fraudulent.  It  must  be  admitted  that  a 
master  may  hire  a  servant  for  six  months  only ;  and  the  same 
reason  will  equally  permit  him  to  hire  a  servant  for  a  year 
short  of  three  days. 

Rule  absolute  (a). 

(j)  R,  V.  Sul^ave,  pott.  2  voi.  376. 


KING  against  FIPPETT.  M^'s^'. 

IT  having  been  determined  in  last  Michaelmas  term  (a)  that  Where  the 
the  defendant  was  not  entitled  to  sign  judgment  as  in  case  ^ffj^"**'?* 
^f  '^  •     ^i_'  L  1-11  .     •    t     carries  down 

ot  a  nonsuit  in  this  cause,  because  he  might  have  carried  the  the  record  by 

record  down  to  trial,  at  the  last  Summer  assizes,  by  proviso  ;  proviso,  it  is 
the  defendant,  on  the  8th  of  last  March^  (the  commission  day  sufficient  if 
being  the  19th,)  gave  notice  of  trial,  and  on  the  tOth  of  March  usual  ^\e  for 
obtained  and  served  the  usual  rule  for  a  trial  by  proviso  ;  and  trial  by  pro- 
the  plaintiff,  not  appearing  at  the  trial  according  to  this  notice,  ^•'^o*  *"y 
was  nonsuited.  Iri^P*^^ 

Law  now  moved  to  set  aside  this  nonsuit,  contending  that  though  it  be 
the  notice  given  by  the  defendant  was  irregular  for  want  of  obtained  af- 
the  antecedent, rule  to  support  it.     2  Stra.  1055.  terhchasgi- 

Gibbs  was  to  have  opposed  it  in  the  first  instance.     But      pSntiffno- 
Ths  Court  said,  that,  according  to  the  old  established  pracr  tice  of  trial, 
tice,  wherever  the  defendant  carries  down  the  record  to  trial 
by  proviso,  he  must  obuin  a  rule,  that,  in  case  the  plaintiff 

should 
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178r»    »houI4  make  default,  he  might  be  at  liberty  fo  gr>  to  trial 
ii-r^p/    But  the  only  use  of  that  rule  is,  that  if  two  records  are  as- 
The  Ki  G  ried  down  to  trial,  (the  one  by  the  plaintiff,  and  the  other  bj 
agahut     the  defendant,)  the  former  only  should  be  tried.     Then  it  is 
PippfTT*       .^^  sufficient  if  the  plaintiff  has  this  rule  at  the  triak    Be- 
sides, no  inconvenience  can  result  to  the  plaintiff  from  ^ 
practice  ;  because,  if  the  defendant  do  not  carry  down  this  re- 
cord  to  trial  after  notice,  he  is  liable  to  pay  the  plaintiff  bii 
costs. 

And  the  master  of  the  crown  office  informed  the  Comt 
that  in  criminal  trials,  where  the  defendant  carries  the  rcccml 
^  by  proviso,  no  such  rule  is  obtained  at  all. 

Rulerefiued. 

M^tL       The  KING  agaimt  ANDREW  ROBINSON  BOWES. 

upon  arti-  A  RTICLES  of  the  peace  having  been  exhibited  agaiast  the 
cics  of  the  J-^  defendant  near  two  years  ago  by  the  Countess  of  ShrOk' 
SSlTthc  '  more^  his  wife,  he  then  entered  into  security  for  his  good  bc- 
Courthave  haviour,  by  the  order  of  the  Court,  for  a  twelvemonth.  Soon 
the  power  •  ^ficr  the  expiration  of  that  time,  the  defendant,  and  scvcnl 
baiUor  tudi  Others,  under  pretence  of  taking  Lady  Strathmore  to  Lord 
a  length  of  MamfieUT^  at  Catn  Wood^  by  virtue  of  a  warrant  against  her, 
timeasthej  got  access  to  her,  and,  accompanied  by  several  men  armed, 
shall  think  ^^^j^  j^^^.  j^y  fo^ ^e  out  of  a  house  at  noon-day,  and  carried  her 
for  the  pre-  ^^  Strickland  Castle.^  in  the  county  of  Durham^  and  there  de- 
servation  of  tained  her  against  her  will  for  several  days,  till  a  habeoM  corfm 
***|^P^*^»  was  obtained,  directed  to  the  defendant,  in  consequence  of 
confinwl'to^a^^'^*^  ^^^  ^^*  brought  up  to  this  court  in  Hilary  term  last; 
twelve-  .  and  then  she  exhibited  fresh  articles  of  the  peace  against  die 
xiionth.  defendant,  stating  the  above  facts,  and  setting  forth  maoy  cir- 
couiThad  at  cumstances  of  cruelty  and  ill  treatment  which  she  had  tinder. 
first  required  got^c  during  her  confinement,  and  while  she  was  in  the  power 
bail  tor  four-  of  her  husband.  At  which  time  the  Court,  taking  into  their 
*r"^T"'  consideration  all  these  circumstances,  and  above  all,  the  one- 
wards  les-'  »"agcous  breach  of  the  public  peace  which  had  been  commkted 
sened  the  by  the  defendant,  ordered  him  to  give  security  for  the  peace 
time  to  two  for  fourteen  years,  himself  in  10,000/.  and  two  snreUes,  each 

to  tbetn  That  An  information  was  also  granted  against  the  defendant, and 
an  informa.  those  Other  persons  who  were  concerned  with  him  upon  d^ 

tion  wasde-Q^^casion. 

againr  ihe  •  Xirf«», 

defendant 

on  the  same  account,  which  must  necessarily  be  determined  within  Aat  time. 
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MrMne^  in  this  term,  moved  for  and  obtained  a  rule  to  shew     1 7%7* 
cause   why  the  defendant  should  not  be  held  to  bail  for  one    ^^v^*^ 
year  instead  of  fourteen  years,  and  why  the  sum  which  had  Th^  Kino 
been  required  should  not  also  be  lessened,  upon  an  affidavit    ^£<<'"^ 
of  the  defendant,  stating  that  he  had  found  it  impossible  to 
procure  bail  to  that  amount  and  for  that  length  of  time.    And, 
independent  of  the  difficult)  of  procuring  bail,  he  observed 
that  there  had  been  no  instance  since  the  h  evolution  in  which 
sureties  for  the  peace  had  ever  been  required  for  more  than 
a  year  in  cases  of  a  like  nature.     In  support  of  which,  he  cit* 
ed  the  following  examples:  in  JlficAaWm^y  vacation  4  Geo*  1. 
Archibald^  Earl  of  Ilay^  was  bailed  before  a  judge  at  chambers, 
to  appear  in  court  the  first  day  of  the  next  term,  to  answer 
anicles  exhibited  by  his  wife  ;  himself  in  8000A  and  four  bail 
in  4000/.  each.     And  on  the  exhibiting  of  the  articles  he  was 
bound  to  keep  the  peace  for  twehe  months.    A£chaelmas  8 
Geo.  2.  T.  Brotherton  gave  security  for  one  year  upon  articles 
exhibited  by  his  uife  :  himself  in  1000/.  and  two  bail,  each  in 
500/.  these  articles  contain  a  series  of  ill  treatment  for  about 
eight  months,  the  greater  part  of  which  time  she  was  with 
child,  and  state  that  she  was  brought  to  bed  before  her  time 
b  consequence  of  her  husband's  ill  usage,  and  that  the  child, 
died  soon  after  in  convulsions.     But  the  Court  required  bail 
iat  the  space  oione  year  only^  on  the  authority  of  three  cases ; 
one  of  the  Earl  of  Stamford  in  the  7  Geo.  1.  who  was  held  to 
baiiybr  the  same  time  on  the  complaint  of  his  lady,  himself  in 
5000/.  and  two  bail  in  2500/.  each.     Another  instance  was  the 
case  of  Colonel  Bladen^  who  was  bailed  at  the  suit  of  Sir  John 
Shardon^  himself  in  1000/.  and  two  bail  in  500/.     The  third 
was  Colonel  Onslow  at  the  suit  of  Sir  John  Shadwell ;  the 
principal  in  1000/.  and  his  bail  in  500/.  each,  both  of  these  lat. 
ter  for  the  space  of  one  year*     In  Hilary  term  17  Geo.  2. 
Lord   Vmu  was  held  to  bail  for  one  year  ;  himself  in  tOOO/L 
and  two  bail,  each  in  500/.  upon  articles  exhibited  by  his  wife, 
whom  he  had  seized  and  kept  by  force,  in  breach  of  a  private 
^reement,  and  after  she  had  been  obliged  to  go  abroad  for 
some  time  in  order  to  avoid  him.     Articles  of  the  peace 
were   exhibited   in    Trinity  21    C  2.   by  Lady  Lymington 
against  her  husband,  wherein  she  set  forth  that,  soon  after  she 
lay  in,  he  beat  her  in%o  violent  a  manner  that  she  was  depriv- 
ed of  the  use  of  her  limbs,  and  that  he  had  threatened  to  kill 
her ;  in  consequence  of  which,  the  Court  held  his  lordship  to 
bail  for  one  year^  in  5000/.  himself,  and  two  bail  in  2500/. 

each. 
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t7S7.    each.     And  lastly,  in  Easter  30  Geo.  2.  (a)  Earl  Ferrers  was 

^--^— ^   obliged  to  find  security  for  a  twelvemonth  only  ;  himself  in 

The  Ki  NG  5000/.  and  two  bail,  each  in  2500/.     The  circumstances  of  that 

agnrut     ^^^^  ^^^^^  much  Stronger  against  the  defendant  than  the  pre- 

sent.     There  is  besides  another  reason  for  inducing  the  Court 

to  lessen  the  time  to  one  year ;  for  a  bill  of  indictment  for 

perjury  has  been  found  against  Lady  Strathmore^  founded 

upon  the  very  articles  now  before  the  court. 

Mingay  and  Law  shewed  cause  against  both  the  indu1gen« 
ces  required  by  the  rule.  First,  With  regard  to  the  quantum 
of  the  sum  demanded  :  it  appears  to  be  by  no  means  unprece. 
dented  from  the  case  of  Lord  Ilay  ;  for  he  was  held  to  bail, 
himself  in  8000/.  and  four  sureties  in  4O00/.  each  ;  which  be- 
sides being  in  itself  a  larger  sum  than  that  now  demanded, 
must  appear  still  more  considerable,  when  the  difference  in 
the  value  of  money  at  that  time  and  at  present  is  taken  into 
the  scale. 

As  to  the  term  for  which  security  is  required,  it  cannot, 
from  the  nature  of  the  thing,  be  guided  by  precedent ;  for 
each  case  must  rest  upon  its  own  particular  circumstances,  of 
which  the  Court  must  judge  at  the  time.  This,  being  a  much 
more  aggravated  case  than  any  which  has  been  mentioned,  re« 
<}uires  the  Court  to  demand  a  much  more  lasting  security 
than  was  necessary  perhaps  upon  former  occasions.  A  prin- 
cipal feature  in  the  present  defendant's  situation  is,  that  this 
is  the  second  time  he  has  been  called  upon  to  give  security 
for  his  good  behaviour  towards  the  prosecutrix  for  repeated 
instances  of  cruelty ;  that  therefore  is  an  additional  circam- 
stance  which  taught  to  have  considerable  weight.  The  only 
instance,  in  which  articles  have  been  exhibited  a  second  thne, 
was  that  of  Lord  Ferrers.  But  though  the  term  for  which 
bail  was  required  in  that  case  was  only  for  one  year,  yet  much 
seems  to  have  been  done  there  by  consent ;  and  that  point  was 
not  pressed  by  the  counsel  for  Lady  Ferrers.  Excessive  bail 
is  a  relative  term  ;  it  depends  upon  the  nature  of  the  charge 
for  which  bail  is  required,  upon  the  situation  in  life  of  the 
parties,  and  on  various  other  circumstances.  Considering 
the  station  of  life  in  which  the  defendant  is,  this  cannot  be 
called  excessive  in  respect  of  the  sum;  neither  is  it  in  respect 
of  the  term,  because  it  is  absolutely  nAessary  for  the  preser- 
vation of  the  public  peace.  In  all  these  cases,  the  power  of 
requiring  bail  for  any  length  of  time  is  discretionary  in  the 

court. 

(4)  Vide  1  Burr.  ^S. 
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court.     It  is  said  in  Hawk.  P.  C.  c.  60.  s.  15.  that  the  court     1787. 
may  require  sureties  even  for  a  man's  life.  .    *—- >r— ^ 

It  hath  also  been  objected  that  no  credit  ought  to  be  given  The  Kmo 
to  the  truth  of  the  articles,  because  an  indictment  for  perjury  ^^^^^ 
is  now  depending  against  her  on  that  account.  But  that  is 
rather  an  aggravation  of  the  injury  ;  for  if  it  should  turn  out 
to  be  a  malicious  prosecution,  no  action  can  be  brought  against 
the  defendant  by  her.  And,  besides,  that  argument  has  ne- 
vor  had  any  weight  even  on  motions  for  new  trials. 

Erskine  and  Chambre  in  support  of  the  rule  contended  that 
by  the  bill  of  rights  excessive  bail  ought  not  to  be  taken  in 
any  case ;  and  that  bail  which  was  required  to  a  larger  amount 
and  for  a  longer  time  than  was  essentially  necessary  for  the 
preservation  of  the  peace  was  excessive.  The  consequence 
of  the  Court's  refusing  the  present  application  will  be,  ihat  the 
defendant  must  remain  in  prison  during  the  whole  term  of 
fourteen  years  ;  as  it  is  expressly  sworn  that  he  cannot  by  any 
means  procure  bail  for  so  great  a  length  of  time.  As  to  the 
passage  cited  from  Hawkins^  it  does  not  deserve  much  con- 
sideration ;  for  he  himself  only  states  it  as  hearsay,  and  no 
authority  whatever  is  adduced  in  support  of  it.  .  Here  it  can- 
not be  necessary  to  require  bail  for  fourteen  years  ;  because 
an  information  is  now  depending  against  the  defendant  on 
this  very  account,  which  must  be  determined  within  a  twelve- 
month. And  if  the  defendant  should  be  acquitted  upon  that 
information,  it  would  be  extremely  unjust  to  require  bail  upon 
evidence  which  proves  to  be  false  :  but  if  he  be  convicted, 
the  court  will  then  have  an  opportunity  of  imposing  what. 
ever  punishment  they  think  proper.  It  has  been  said  that  the 
circumstances  in  this  case  are  unprecedented  ;  but  the  case  of 
LiOrd  Ferrers  was  a  much  stronger  one  than  the  present.  It 
is  well  known  with  what  barbarity  he  treated  Lady  Ferrers^ 
having  made  several  attempts  to  take  away  her  life,  and  hav- 
ing insulted  her  in  the  grossest  manner.  There  too  he  broke 
his  first  recognizance,  by  presenting  a  pistol  to  Lady  Ferrers: 
but  it  is  acknowledged  that  this  defendant  kept  his ;  and 
therefore  the  transgression  in  that  case  was  much  greater  than 
this.  And  when  his  Lordship  was  called  upon  to  give  fresh 
security  the  second  time,  he  behaved  with  the  utmost  inde- 
cency in  court ;  yet,  e^n  in  a  case  so  circumstanced  as  that 
was,  the  court  on  the  exhibition  of  the  second  articles  did 
not  require  bail  for  longer  time  than  a  twelvemonth.  And 
that  was  not  done  by  consent,  as  has  been  contended ;  for 
the  consent  there  expressed  only  went  to  a  permission  to  jus- 
tify one  bail  till  another  could  be  procured.     At  all  events, 

as 
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l78Sr«  as  the  difficulty  arises  from  tht  defendant^  not  being  aUe  to 
Iwyl^  procure  bail  for  so  great  a  length  of  time,  die  court  maj  re- 
TheKxiro  quire  bail  only  for  a  twelvemonth  at  present,  and  may  afier- 
S^^*^  wards  renew  it  from  year  to  year,  as  they  shall  see  proper, 
^^^  without  any  fresh  facts  being  exhibited  against  the  defendant, 
upon  the  prosecutrix's  declaring  to  the  court  that  she  does 
not  think  herself  secure  from  the  violence  of  the  defendant 
AsuHURST,  J.  The  circumstance  laid  before  the  court  <tf 
an  information  being  now  pending  against  the  defendant  for 
the  same  charge  must  make  great  impression  upon  us  in  re- 
gard to  the  discretion  which  we  may  exercise  in  this  inscance. 
But  as  to  the  power  of  this  court  to  compel  persona  against 
whom  articles  of  the  peace  are  exhibited  to  find  sureties  for 
a  term  exceeding  one  year,  I  do  not  entertain  any  doubt  aboot 
it.  For  this  court,  which  has  a  general  authority  to  preserve 
the  peace,  has  a  right  to  require  such  bail  and  for  audi  a 
length  of  time  as  will  best  answer  the  ends  of  public  justice. 
It  has  been  then  said,  that  the  court  may  require  fresh  bail  at 
the  end  of  a  twelvemonth,  and  so  from  year  to  year  as  long 
as  they  should  think  necessary,  without  any  fresh  £act8  being 
exhibited  agahist  the  defendant.  But  I  very  much  doubt 
whether  we  have  such  a  power  :  It  has  been  admitted  diat 
there  never  was  any  instance  of  the  kind ;  and  I  confess  I 
should  be  very  loth  to  establish  such  a  precedenu  l*he  next 
thing  urged  is,  that  it  is  not  necessary  in  this  case  to  require 
security  for  more  than  one  year,  because  the  information 
which  is  depending  against  the  defendant  must  necessarily  be 
tried  before  the  expiration  of  that  time,  and,  in  case  he  b 
found  guilty  of  that  charge,  the  court  may  require  such  bail, 
and  inmct  such  punishment  on  him,  as  they  may  think  pro* 

Eer  i  and  that  if  he  be  acquitted,  it  would  be  very  hard  that 
e  should  be  still  confined  on  a  charge,  for.  which  it  will  then 
appear  that  there  was  no  foundation.  That  argument,  I 
own,  has  great  weight  with  me.  For  though  I  have  no 
doubt  of  the  power  of  the  court,  where  articles  of  the  peace 
are  exhibited  against  any  person,  to  require  bail  for  what 
length  of  time  they  think  necessary,  not  indeed  by  way  of 
punishment,  but  as  a  security  for  the  public  peace,  yet,  in 
this  case,  as  the  ends  of  justice  may  equally  be  answered  by 
shortening  the  time  for  which  bail  hds  been  required,  I  shall 
have  no  objection  to  it.  Therefore,  if  it  were  not  for  the 
circumstance  of  the  information  being  now  depending^  I 
think  the  court  should  require  security  for  the  whole  time. 
But  that  circumstance  weighs  very  much  with  me  i  and  as 
the  information  must  necessarily  be  tried  within  a  year  or 
twO|  I  think  the  security  may  be  confined  to  two  years. 

As 
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As  to  lesseiniig  the  sum  required,  no  ground  hat  beoi  laid    lT8f. 
before  the  court  to  induce  us  to  do  it«     The  defendant  stands    ^  v  ^^ 
charged  with  as  daring  an  outrage  as  ever  was  committed  hi  The  King 
a  ciriliaed  country.     But  as  there  may  be  some  dificulty  m    2^^^ 
procuring  two  bail  for  so  lar^  a  sum  as  5000/.  each,  I  think  ** 

Ke  may  be  at  libeny  to  substitute  four  bail  in  3,500/.  each. 

BuLLsa,  J.  The  only  point  on  which  1  have  hesiuted 
inraa,  whether  the  term  should  be  lessened  to  one  or  two  years* 
For  unless  there  be  some  delay  on  the  part  of  the  prosecution, 
the  information  will  be  tried  within  a  year.  The  court  are  to 
look,  not  to  the  time  when  the  information  may  be  tried^  but 
eo  the  latest  time  when  the  defendant  may  be  brought  up  to  re- 
ceive judgment.  That  will  probably  happen  in  the  course  of 
one  year,  but  it  may  possibly  exceed  that  time.  And  if  the 
ddTendant  should  be  acquitted  within  the  time  for  which  the 
recognizance  is  taken,  the  court  will  certainly  receive  an  ap- 
plication to  discharge  it  immediately. 

As  to  the  power  of  the  court  to  require  bail  for  a  greater 
length  of  time  than  one  year,  I  cannot  entertain  a  particle  of 
doobt  about  it.  And  in  a  case  so  outrageous  as  thn  present, 
tubd  where  the  defendant  watched  the  opportunity  of  dtscharg- 
inff  his  former  bail,  the  court  would  be  highly  justified  in  re* 
qmring  security  for  a  much  longer  time. 

Gaosx,  J.    I  am  entirely  of  the  same  opinion. 

The  defendant  on  a  subseauent  day  gave  security  for  the 
peace  for  two  years,  himselt  in  10,000/.  and  ttuo  bail  in 
SfiOOL  each. 

DOE  on  the  Demise  of  FREELAND  against  BURT.    jf*^« 

EJECTMENT  for  a  cellar  and  wine-vaults  in  IVestminstefy  A  demifle  of 
tried  before  BuUer  J.  at  the  sittinfl;s  after  last  term.  The  P»«»«««et  in 
defendant  claimed  under  a  lease  from  the  lessor  of  the  plain-  j^^^J'^hc^ 
tiff  of  certain  parts  of  a  messuage  situated  on  the  West  side  occnpstion 
ot  Swallow^treet^  described  to  be  one  room  on  the  ground ot^^^psni'* 
0oor,  and  a  cellar  tliereunder,  and  a  vAult  contiguous  and  ^^^y  «*«*• 
adjoining  thereto,  and  three  rooms  together  with  the  ground  !hein"^|»rt 
whereon  the  same  now  stand,  and  together  with  a  piece  of  of  which 
Vol.  I.  X  X  X  X  ground  y»»  »  ywd» 

^  does  not 

paMs  celhur 
aitnate  under  that  yud  which  was  then  in  the  occupation  of  B.  another  tenant  of  the  lessor. 
And  the  lessor  in  an  ejectment  brought  to  recover  the  cellar;  is  not  estopped  hj  his  deed 
frost  gonv  into  eYkkncc,  to  shew  that  ths  cdlar  was  not  intended  to  be  demised. 
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inf.    grbund  on  die  North  side,  particularly  describing  it,  widias 
Ui  y  -^    exccptioD  of  a  right  of  way  ;  aud  the  whole  were  described  to 
Dot      have  been  late  in  the  occupation  of  A.    It  was  admitted  diat 
^^*    the  fault  in  question  was  under  this  piece  of  ground  which 
was  a  yard. 

The  defendant  rested  his  title  on  the  maxim  that  cujus  est 
sohinty  ejus  est  usque  ad  caelum  (^  ad  inferos.  The  lessor  of  the 
plaintiff  offered  evidence  to  shew  that  at  the  time  of  the  lease 
the  cellar  in  question  was  in  the  occupation  of  B.  another  te- 
nant ;  and  therefore  that  it  could  not  have  been  the  iotentiott 
of  the  parties  that  it  should  pass  by  the  lease  to  the  defend- 
ant ;  and  that  the  defendant  had  not  claimed  it  till  after  the 
expiration  of  that  lease.  The  defendant's  counsel  objected 
to  this  evidence,  because  the  lessor  of  the  plaintiff  was  estop* 
ped  by  his  deed  from  saying  it  was  not  meant  to  pass.  But 
BuUer^  J.  was  of  opinion  that  the  evidence  was  admissible ; 
and  the  plaintiff  obtained  a  verdict,  with  liberty  to  the  defend- 
ant to  enter  a  nonsuit  if  the  objection  were  well  founded* 

Mingay  now  shewed  cause  against  a  rule  for  entering  a  non- 
suit. The  evidence  offered  was  not  contradictory  to,  but  in 
explanation  of,  the  deed.  It  is  evident  that  it  was  not  die 
intention  of  the  parties  that  the  cellar  should  pass  by  the  de^ 
fendant's  lease,  because  every  thing  which  was  intended  to  be 
leased  was  particularly  described,  and  no  notice  is  uken  of 
the  cellar.  And  the  lessee  enjoys  premises  which  answer  to 
every  part  of  the  description  in  the  lease.  Besides,  the  pre^ 
mises  intended  to  be  demised  are  described  as  late  in  the 
possession  of  A. ;  and  this  cellar  was  in  the  occupation  ofB. 
According  to  the  description  of  the  premises  therefore  the 
def<t:ndant  has  no, claim  to  the  cellar ;  unless  he  be  entidedby 
the  strict  operation  of  law,  for  want  of  an  exception  of  that 
which  was  not  intended  to  be  leased.  And  it  is  to  be  const- 
dereJ  that  in  London  and  Westminster  it  is  not  imusual  for 
landlords  to  let  the  buildings  above  ground  to  one  tenant  and 
those  underneath  to  another ;  so  that  the  strict  rule  of  law 
cannot  be  applied  to  cases  like  the  present.  But  a  farther 
argument  also  arises  from  the  circumstance  of  the  cellar  being 
in  lease  to  another  person^  at  the  time  when  the  defendant's 
lease  was  granted ;  so  that  the  lessor  6f  the  plaintiff  could  not 
have  granted  it,  even  if  he  had  wished  so  to  do. 

Bearcroft  and  S.  Heywood^  contra.  The  lessor  of  the  plain* 
tiff  is  stopped  by  his  own  deed  from  recovering  these  pre- 
mises. For  he  is  the  lessor  of  the  defendant  as  well  as  of  the 
plaintiff;  and  whatever  right  any  third  person  might  have, 

he 
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he  cannot  dispute  the  defendant's  title.     The  rule  of  faiw  is     t797. 
clear,  and  the  question  is  as  to  the  application  of  it.     The    ^^^^^ 
principle  is,  that  every  grantor  is  estopped  not  only  from  say-      ^<>.e 
ing  that  he  did  not  grant,  but  that  he  had  no  estate  in  the     g^^'^* 
{Premises.     Now  this  ejectment  is  for  a  cellar  which  is  locally 
situated  under  the  ground,  which  it  is  admitted  was  demised 
to  the  defendant.     And  the  lease  passed  every  thikig  which 
iras  under  it.    *But  supposing  the  strict  rule  of  law  could  not 
be  applied  to  the  present  case,  and  that  the  intention  of  the 
parties  could  be  enquired  into,  it  is  clear  that  the  lessor  of 
the  plaintiff  did  not  intend  to  except  the  cellar  in  the  defend- 
ant's lease.     For  whatever  was  intended  to  be  excepted  is 
anentioned  in  the  lease  ;  there  being  an  exception  of  a  right 
of  way.     As  to  the  defendant's  not  claiming  till  after  the  ex« 
piration  of  the  other  lease  to  B.  that  does  not  assist  the  right 
of  the  lessor  of  the  plaintiff ;  for  the  same  question  of  law 
still  arises.     And  it  was  no  objection  to  the  lessor's  granting 
the  cellar  to  the  defendant  because  it  was  then  in  lease  to  B.  ; 
for  perhaps  the  defendant  was  not  to  take  possession  till  after 
the  expiration  of  the  other  lease. 

AsHHURST,  J.  It  appears  plainly  from  the  evidence  that 
this  objection  is  against  the  Justice  of  the  case.  For  it  was 
not  in  the  contemplation  of  the  parties  at  the  time  of  the 
lease  to  pass  the  cellar,  and  it  appears  that  for  three  or  four 
years  after  the  defendant's  lease  the  lessor  of  the  plaintiff  re^ 
ceived  rent  from  the  former  tenant  of  the  cellar.  The  only 
question  is,  whether  the  Court  are  absolutely  bound  by  the 
terms  of  this  lease  to  put  the  construction  on  it  for  which 
the  defendant  contends.  Now,  it  seems  to  me,  that  the 
construction  of  all  deeds  must  be  made  with  a  reference  to 
their  subject-matter.  And  it  may  be  necessary  to  put  a  differ- 
ent  construction  on  leases  made  in  populous  cities,  from  that 
on  those  made  in  the  country.  We  know  that  in  Londoii  dif- 
ferent persons  have  several  freeholds  over  the  same  spot ; 
different  parts  of  the  same  house  are  let  out  to  different  peo« 
pie.  That  is  the  case  in  the  Inns  of  Court.  Now,  it  would  be 
v^xy  extraordinary  to  contend  that  if  a  person  purchased  a 
set  of  chambers,  then  leased  them,  and  afterwards  purchased 
another  set  under  them,  the  after-purchased  chambers  would 
pass  under  the  lease. 

In  the  present  case,  considering  the  nature  of  this  proper- 
ty, it  was  proper  to  let  in  evidence  to  shew  the  state  and  con* 
dition  of  it  at  the  time  when  the  lease  was  granted.  Primd 
facie  indeed  the  property  in  the  cellar  would  pass  by  the  de* 
mise,  but  that  might  be  regulated  and  explained  by  circum- 
stances. 
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tY97p    •tn»cftt%    Therefore  I  am  of  opinion^  that,  considerkig  all  tlva 

^m^^mmj   civcqinstances  of  this  case,  it  was  proper  to  receive  the  evi^ 
Doe       denee  offered  gt  the  trials  whkh,  when  received,  proved  dust 

^<M»j#    the  cellar  was  not  intended  to  be  passed  by  the  demise  to  di^T- 

^*''      defendant. 

Duller,  J»  Where  there  is  a  conveyance  in  general  tenssa 
of  all  that  acre  called  Black^acre^  every  thing  which  bekxig& 
to  Black^acrc  passes  with  it«  And  there  the  mle,  whicl» 
has  been  mentioned,  prinuk  facie  obtains.  But  whether  pav*» 
cd  or  not  of  the  thing  demised  is  always  matter  of  evidence* 
Suppose  the  premises  in  question  had  been  the  inheritance  o£ 
another  person  at  the  time  of  this  demise,  instead  of  their 
being  in  lease,  they  clearly  would  not  have  been  parcel  o€ 
this  demise.  Then  their  being  in  lease  to  another  persoiv 
under  this  plaintiff  cannot  vary  the  question,  whether  parc^ 
or  not.  In  the  next  place,  it  is  very  clear,  on  inspecting  the 
lease  itself,  these  words  cannot  receive  the  general  constnso 
tion  of  the  law.  This  is  a  lease  of  a  part  of  a  messuage,  co»» 
sisting  of  one  room  on  the  ground  floor,  with  a  ceU^  there^ 
under :  now  if  the  argument  for  the  plahitiflF  would  hold  the 
cellar  would  hav^  pliased  with  tjie  room  on  the  ground  floor^ 
without  particularly  specify injg  it.  Than  a  description  off 
unother  part  of  the  premisea  is,  «^  6i  ground,  together  widi 
tliree  rooms  which  stand  on  tt.'^  Which  shews  that  the  par* 
lies  have  particubrly  described  every  thing  which  was  in- 
tended to  pass.  Thet)  follows  a  demise  of  the  yard  described 
with  the  same  particularUiea,  specifying  the  abuttals  and  the 
dimensions. 

GitosE,  J.  This  is  a  demise  of  premises  in  Wentnwuter  i 
and  the  question  is,  whether  it  appears  to  have  been  the  in« 
tention  of  the  parties  to  demise  this  cellar.  But  everything 
which  was  meant  to  be  demised  is  particularly  described  in 
dke  lekse,  and  no  notice  is  taken  of  this.  It  might  as  well 
be  contended  that  a.  lease  of  an  house  in  the  Adelphi  would 
pass  the  warehouses  underneath.  But  it  would  be  the  greats 
est  injustice  to  put  the  general  construction  of  law  on  grants 
ofthe bouses  in  tjiat building;  for  we  all  know  that  those 
louses  are  held  under  titles  entirely  distinct  from  the  cellars 
and  warehouses  underneath.  And  here  the  premises  demi- 
sed are  described  to  have  been  lately  in  the  occupation  of  if. 
and  if  the  parties  had  intended  that  this  cellar  in  question 
should  have  passed,  it  would  have  been  described  as  being  in 
die  possession  of  B.     But  this  cellar  not  being  a  part  of  the 

C^embes,   nor  appartenant  to  ^in,  did  not  pass  under  this 

l^ule  discharged^ 
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DAVIS  ugainst  MAZZINGHI.  ji^S^ 

Maj  7tk. 

SEVERAL  persons  having  been  held  to  bail  on  affidavits,  ^^  affiaavit 
stating  that  they   had  forfeited   certain  penalties  within  to  hold  to  * 
the  lottery  act  (a)  generally^  without  specifying  any  particular  bail  on  the 
offence,  and  applications  having  been  made  to  discharfi:e  them  IS^f*^^ 
on  filing  common  bail,  ,  ,j,^y 

AsBHURST,  J.  declared,  that  on  consulting  all  the  judges,  specify  the 
they  were  of  opinion  that   a  person  could  not  be  held  to  bailna^u^of  ^« 
on  a  general  i^davit  that  the  party  had  incurred  a  penalty  °^"  ^Vthat 
within  that  statute  ;  but  that  it  was  necessary  to  state  the  na-  the  detend- 
iure  of  the  offence^  as  for  insuring,  is?c.  without  specifying  the  ant  hat  in- 
particular  acta  which  constituted  the  ofFcnce.  f^rf***  ****. 

The  present  defendant  had  been  arrested  for  insuring  tick- ^„j  ^^^^t 
ets  ;  and  had  applied  to  be  discharged  on  filing  common  bail  fence  need 
on  the  insufficiency  of  the  affidavit,  which   only  stated  that  "o^.  *>«  ^; 
he  had  forfeited  such  a  sum  by  insuring,  &c.  '^i^hout  stating  ^^^^^^^ 
that  the  defendant  was  indebted  to  the  plaintiffs  or  that  the  debt  \y^  noria  the 
ivas  atill  due.  plaintiff 

Baldwin  in  support  of  the  rule.    AUngay^  contra]  obliged  to 

The  Court  were  of  opinion  that  the   affidavit  was  sufficient.  JJ^^I^^. 
The  plaintiff  could  not  take  upon  him  to  swear  that  it  was  aamisin- 
debt  due  to  him,  because  any  other  informer  might  have  pre-dc*>tcd  to 
vioosly  commenced  an  action  against  the  defendant.     And  asjjj^"^*^^ 
no  person  is  entitled  to  the  penalty  till  the  process  is  actually  the  penalty. 
sued  out,  it  was  not  a  debt  due  to  the  plaintiff*  at  the  time  of 
making  the  affidavit.     Besides,  the  clause  in  the  act   of  par* 
Kament  is  ver}'  general :  it  only  directs  that  the  plaintiff  shall 
swear  to  the  amount  of  the  penalty  sued  for,  without  making 
mention  of  the  debt ;  and  here  the  plaintiff  swore  to  the  for* 
feitare,  which  is  the  cause  of  action. 

Rule  discharged  (i.) 

(fl)  2r  G.  3.  c.  1.  {b)  3  Bwnt.  1569. 

{c)  Vide  Waum  v.  SbaVf  pott  2  vol,  654 ;  &  Holiani  v.  Bothmwr,  poit.  4  vo/.  ^8. 

DOE  on  the  several  Demises  of  ELLIS  and  MEDWIN   "tuetdof, 
against  SANDHAM.  -WSv«^- 

|Tj»JECTMENT  for  a  house  and  garden  at   Horsham  in  Under  a 
I  ••-•  Sussex  tried  before    Thomson^  Baron,  at  the  last  assizes  !»*'«' *o  a 
for  Sussex  ;  verdict  for  the  lessors  of  the  plaintiff,  subject  to  j?^"^^  *^ 


theforyttr^ 
resemng 
tbewoal  covenants,  8lc.  a  lease  made  by  him,  containing  a  proviso,  that  incase  the  premises, 
were  l^own  down  or  bomed.  the  lessor  should  re-build,  otherwise  the  rent  should  cease,  b 
Yoid  i  the  jiv7  finding  that  soch  covensntis  onosaal. 
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17B7*  the  opinion  of  the  court  on  a  case  stated.  Henrietta  EOU  U- 
C-yF<-^  ing  seized  in  fee  of  the  premises  in  question,  by  her  wi, 
Dot  dated  11th  Febmart^  1783,  gave  and  devised  the  sameoniD 
^gaimt  ji^,.  brother  H.  EUin^  for  life,  without  impeachment  of  waste; 
'and  after  his  decease,  in  case  he  died  without  issue,  thenis 
John  Ellis^  one  of  the  lessors  of  the  plaintiff,  upon  tmst  o 
sell  the  same  for  certain  purposes  therein  mentiooed.  b 
which  will  is  contained  the  following  proviso ;  ^  Provided 
^^  also,  and  my  further  will  and  meaning  is,  and  I  do  hereby  ip- 
**'  point  that  it  shall  and  may  be  lawful  to  and  for  my  said  ho>| 
^^  ther  H.  ElUa^  from  time  to  time  during  his  estate  for  life 
^^  in  the  respective  hereditaments  and  premises  aforesaid,  b^ 
^^  indenture  under  his  hand  and  seal  to  demise  or  lease  tbe 
*'  same  or  any  part  thereof  to  any  person  or  persons,  for  asj 
^^  term  or  number  of  years  not  exceeding  twenty-ofie  yean, 
**  to  take  effect  in  possession,  and  not  in  reversion,  or  fay  w 
^^  of  future  interest;  so  as  in  every  such  lease  or  leaics 
^^  there  be  reserved  and  made  payable  half  yearly^  Arnf| 
f ^  the  continuance  thereof  respectively^  the  best  and  most  ef- 
*^  proved  yearly  rent  or  rents  that  can  or  may  be  gotten  for  Ik 
^  same  without  tilting  for  any  such  lease  or  leases  aay  fioe, 
*^  premium,  or  foregift ;  and  so  as  none  of  the  eaidkoHsk 
^^  made  dispunishable  of  waste;  and  that  in  evety  such  ksr 
**  there  be  contained  usual  and  reasonable  covenenOs^  wsA  ^ 
*^  clause  of  re-entry  for  non-payment  of  the  rent  or  rents  ti^r^ 
^^  by  to  be  reserved  ;  and  so  as  the  respective  lessees  esecnte 
*^  counter-parts  of  such  leases."  Henry  Ellis^  pursuant  to  th^ 
power  reserved  to  him  by  the  foregoing  proviso,  by  iiKkMir^ 
of  lease,  dated  1st  of  April  1 785,  demised  the  house  anlpK^ 
mises  in  question  to  IV.  Sandham  (the  defendant),  his  esrcai 
tors  and  administrators,  for  twenty-one  years,  under  tb^ 
yearly  rent  of  \%l.  payable  at  Michaelmas  and  Ladydofi  ^ 
which  lease  is  contained  a  covenant  on  the  part  of  the  fcnec^ 
^  to  keep  the  premises  in  tenantable  repair  (accidents  by  frt 
^  or  tempest  excepted),  and  to  yield  them  up  at  the  cqpirt^ 
^  tion  of  the  lease  to  the  person  entitled,  without  conmimg 
*^  any  waste,  spoil,  or  destruction."  The  lease  also  rontiaird 
the  following  covenant  on  the  par^  of  H.  Ellis  theUwr^ 
*^  And  also,  that  in  case  the  said  demised  buildings  mtsifn- 
*^  raises,  or  any  part  thereof,  with  the  appurtenances,  wi 
*^  be  blown  down  by  violent  storms  and  tempests,  or  barscJ 
^*  down  by  lightning,  or  other  accidental  6re,  during  the  sai^ 
^^  term,  that  then  the  said  H.  Ellis^  or  his  assigns,  or  the 
<*  pernon  or  persons  who  for  the  time  being  shall  be  entitled 
^^  \o  the  freehold  and  inheritance,  his  or  their  heirs  and 
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^  ftigiiV  shall  and  will  repair  or  re-build  the  same  imoiediately,  1  f  87. 
^*  or  in  iiefauit  thereof,  the  9aid  W.  Sandham^  his  executors^  f^c 
**  9haU  be  at  Hberty  to  quit  the  aforenaid  premiites^  and  be  forth' 
**  with  discharged  from  payment  of  the  yearly  rent  aforesaid^'* 
H.  EUis  died  in  l/ovefhber^  1785.  In  fune  1786«  John  ElHs 
sold  the  premises  in  question  to  T.  C.  Medwin^  the  other  les- 
sor of  the  plaintiff,  for  306/*  The  jury  found  that  the  rent  re- 
served by  the  lease  was  an  adequate  rent  for  the  premises  ih 
question  ;  and  also  that  the  first  covenant  was  an  usual  cove- 
nant on  the  part  of  the  lessee  ;  but  that  the  last  covenant  was 
an  unusual  and  unheard-of  cof^enant  on  the  part  of  the  lessor. 
The  question  is,  Whether  the  lessors  of  the  plaintiff  are  eh- 
tided  to  recover  ? 

Hurst^  for  the  lessors  of  the  plaintiff.     The  question  is. 
Whether  the  insertion  of  the  second  covenant,  which  the  ju-' 
ry  have  found  to  be  unusual,  does  not  render  the  lease  void  ? 
It  must  be  admitted  as  an  universal  rule,  that  all  acts  done 
under  a  particular  power,  which  in  their  consequences   may 
affect  the  rights  of  third  persons,  must  in  all  substantial  points 
be  strictly  and  pointedly  warranted  by  such  power ;  other- 
wise they  are  void.    5  Co.  4.  In  Taylor  dem.  AtAtns  v.  Horde 
faj^  where  one  of  the  questions  was  respecting  the  validity 
of  a  lease  executed  under  a  special  power,  Lord  Mansfield 
said,  ^  the  intent  of  parties,  who  gave  the  power,  ought  to 
^^  govern  every  construction.    He  to  whom  it  is  given  has  a 
^^  right  to  enjoy  the  full  exercise  of  it:  they,  over  whose  es- 
^  tate  it  is  given,  have  a  right  to  say,  ^  it  shaJl  not  be  exceed* 
^  ed.'     1  he  condition  shall  not  be  evaded  ;  it  shall  be  strictly 
^  pursued  in  form  and  substance;  and  all  acts  done  under  a 
^special  authority,  not  agreeable  thereto,    nor  warranted 
^  thereby,  must  be  void  f^J«"  It  becomes,  then,  material  to 
consider  whether  this  power  has  been  pursued  in  the  present 
case.    It  is  required  that  the  rent  shall  be  payable  halt-yearly 
doriog  the  whole  term ;  that  the  lessees  shall  be  punishable 
for  waste  ;  and  that  in  every  lease  there  shall  be  conuined 
the  usual  and  reasonable  covenants.     Now  the  second  co- 
venant provides,  that  in  case  the  premises  shall  be  blown 
down  or  destroyed  by  fire,  the  lessor  shall  immediately  re- 
build,  otherwise  the  lessee  shall  be  discharged  from  the 
payment  of  rent.    This  lease   is  therefore  void,  because  it 
contains  a  proviso  totally  repugnant  to  the  power  under  which 
the  lease  is  granted.    And  according  to  the  generality  of  this 

covenant, 

{fi  I  Bun.  a.  (A)  I  Butt.  i20. 
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179  f*  e^veoimt,  if  anjr  part  of  the  buildings,  as  for  instance,  m  ckim' 
I  y*  /  ney^  be  Uoirn  down,  the  rent  would  cease.  The  covenant  is 
Dob  likewise  contradictory  to  the  power  in  another  respect :  die 
power  expressly  requires  that  the  rent  shall  be  reserved  daiiiig 
the  whole  term ;  but  the  lessee,  on  a  certain  event,  is' not  to 
pay  any  rent*  In  the  next  place,  the  covenant  makes  the  te* 
nant  dispunishable  of  waste ;  whereas  he  would  otherwise  be 
liable.  So  that  the  reversioner  is  in  a  worse  situation  than 
he  would  otherwise  have  been.  And  though  by  the  6th  j/nn* 
c.  31.  the  tenant  would  not  be  punishable  for  waste  in  the  cawe 
of  accidental  fire,  still  he  must  at  all  events  pay  rent  during 
the  whole  term.  And  as  he  is  exempted  from  that  by  the 
lease,  it  is  void. 

Mingay^  for  the  defendant.  The  question  is.  What  effect 
this  covenant  will  have  in  the  situation  in  which  these  paroes 
now  are  i  In  the  first  place,  the  event  has  not  happened  which 
would  occasion  the  inconvenience.  Usual  and  reasonable  co- 
venants mentioned  in  the  power  must  mean  usual  and  reason- 
able covenants  on  the  part  of  the  lessee  :  but  this  is  a  covenant 
made  by  the  tenant  for  life.  And  though  it  would  be  void  as 
against  .the  reversioner,  at  least  the  tenant  for  life  might  make 
such  a  covenant  to  bind  himself,  it  being  otily  to  his  detriment- 
Suppose  this  covenant  had  not  been  inserted  in  the  lease,  lii^ 
parties  would  have  been  precisely  in  the  same  situation  in  which 
they  are  under  the  covenant  $  for  in  case  the  premises  had  been 
blown  down  or  burned  by  fire,  the  tenant  would  not  have  been 
obliged  to  rebuild  or  to  pay  rent.  In  such  a  case,  a  court 
would  grant  relief.  In  Brown  v.  ^uilter  (a),  the  premises 
being  burned  down,  a  bill  in  equity  was  filed  by  the  tenant 
to  restrain  the  landlord  from  bringing  an  action  at  law  for  the 
rent  due  subsequent  to  the  time  of  the  accident,  and  Lord 
Northington  said,  ^  Here  no  action  at  law  is  brought,  and 
therefore  no  relief  is  necessary.  But  if  an  action  be  brought, 
this  court  will  restrain  the  landlord  from  proceeding  to  recover 
rent  until  the  house  is  rebuilu"  In  the  case  of  Steele  v.  Wright 
(b)^  it  was  decided,  that  though  the  landlord  is  not  bound  to 
rebuild,  yet  the  tenant  is  neither  obliged  to  rebuild,  or  to  pay 
rent  till  the  premises  are  rebuilt.  As  far  therefore  as  respect- 
ed the  tenant  for  life,  he  had  a  right  to  bind  himself  by  £bh 
kind  of  lease  ;  and  as  a  court  of  equity  would  have  compelled 
him  to  do  what  he  has  covenanted  to  perform,  the  covenant 
it  not  unreasonable*     At  all  events,  however,  if  the  Court 

should 

(«)  iBt  ytme  z764»  car  Locd  Nonkhgum.    Since  repotted  ia  AmbL  €19* 
{b)  Cor,  (.Old  Jptkj.  im. 
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^Kould  be  of  optnion  that  die  words  of  the  power  extend  to     t7B7. 
Lumaual  and  unreasonable  covenants  on  the  part  of  the  lessor,   ^^-^— ^ 
auid  that  this  comes  within  that  description,  yet  the  covenant      I>op 
may  be  rejected^  and  the  lease  itself  supported  in  other  re-  o."^?*^ 
spects.  N     A  . 

AsHHURsT,  J.  A  lease  must  be  either  good  or  bad  in  its 
preation.  Here  the  particular  terms,  under  which  the  power 
is  given  to  the  tenant  for  life,  are  prescribed  in  the  poWer  it- 
seu.  He  has  the  power  of  granting  leases,  provided  the  usual 
covenants  are  inserted :  but  here  it  is  expressly  found  that  the 
covenant  in  (question  is  unusual*  Then  the  question  is,  whe- 
ther this  avoids  the  lease  itself,  or  only  that  particular  cove- 
nant i  It  being  expressly  required  that  the  tenant  should  exe- 
cute his  power  in  a  particular  manner,  that  becomes  a  con- 
dition precedent,  and  if  it  be  not  complied  with,  the  power 
never  arises*  In  truth,  he  has  no  power  to  lease  at  all,  unless 
it  be  executed  in  the  form  prescribed.  Here  it  is  manifest 
that  the  lease  was  not  made  pursuant  to  the  power,  for  it  is 
not  in  the  usual  form.  This  lease  was  void  in  its  creation, 
and  the  reversioner  has  a  right  to  take  advantage  of  it.  Many 
cases  have  decided  the  present  question,  and  particularly  one 
from  the  Oxford  circuit ;  there,  an  improper  covenant  was  in-^ 
sertcd  in  the  lease,  executed  under  a  special  power,  which  it 
was  determined  avoided  the  lease  itselt. 

BuLLER,  J.     In  the  case  of  leases  made  by  a  tenant  foi' 
life,  who  has  a  special  power  of  granting  leases  for  a  longer 
term  than  his  own  life,  upon  his  death  the  lease  is  void,  uil^ 
less  he  has  strictly  pursued  the  power.     In  the  present  case, 
the   Court  are  relieved  from  determining  whether  this  cove- 
nant is  or  is  not  usual ;  because  the  jury  have  expressly  found 
that  it  is  unusual.     It  has  been  argued,  that  the  covenant  only 
is  void ;  but  the  same  reason  which  avoids  the  covenant  va- 
cates the  lease  itself,  because  it  is  not  warranted  by  the  power 
under  which  it  was  granted.     The  defendant's  argument,  if 
it  prove  any  thing,  proves  this,  that  no  lease  executed  under 
a  power  could  be  bad  except  from  the  omission  of  some  cove- 
nant required ;  because  each  covenant  which  is  contrary  to 
that  power  might  be  rejected.     But  that  would  be  contrary 
to  all  the  adjudged  cases  on  the  subject.    The  lease  must  be 
taken  to  be  good  or  bad  on  the  face  of  it.     Now  this  lease, 
on  the  face  of  it,  imports  to  bind  the  reversioner  as  well  as 
the  tenant  for  life.     But,  inasmuch  as  the  tenant  for  life  has 
exceeded  the  power,  die  lease  cannot  bind  the  reversioner, 
and  is  therefore  void.    Another  argument,  which  has  been 
Vot.  I.  Y  y  y  y  used 
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t7B7s     used  for  the  defendant,  is  likewise  without  foundation.     For 

V  y— ^    a  leasee  is  obliged  to  pay  rent,  even  though  the  premises 

Doe      should  be  burned  down.     Those  cases  in  equity  therclbre 

agoititt     jj^^^i  have  turned  upon  particular  circumstances.    Mr.  J.  BuU 

kr  then  read  the  case  of  Pindar  v.  Ainsky  and  RtUter  [ay 

Grose,  J.     Of  the  same  opinion. 

Postea  to  the  plaintifll 
(a)  Jnu  $12. 


5^^?'  GRIFFITHS  flg^fl/wt  WILLIAMS. 

Paying  mo-  fT^HIS  was  an  action  against  the  defendant  as  an  attorney, 
court'whcrc  -^  ^^^  negligence  in  not  entering  up  judgment  on  a  war- 
the  demand  ^^^^  ^f  attorney  against  a  debtor  of  the  plaintiff,  by  which  he 
itforiMili-  had  lost  his  security.  The  defendant  pleaded  the  general 
*l^'******Jj^- issue,  and  afterwards  obtained  a  judge's  order  for  paying 
judges  order  n^^^^X  ^^^^  court.  Notice  was  given  to  the  defendaat  by  the 
after  a  plea  plaintiH  's  attorney  that  the  payment  was  irregular,  and  that 
pleaded,  is  he  should  not  take  it  out  of  court  y  but  about  ten  days  before 
butlf  die  ^^^  ^^^^^  ^^^  plaintiff's  agent  took  the  money  out  of  court,  and 
plaintiff  take  afterwards  the  plaintiff  obtained  a  verdict  for  the  exact  sum 
the  money    paid  into  court. 

out,  he  there-  o^  a  farmer  day  Bower  obtained  a  rule  to  shew  cause  why 
theTneM*  ^^  verdict  whith  had  been  given  for  the  plaintiff  should  not 
Urity  and  be  set  aside,  and  a  verdict  entered  for  the  defendant, 
cannot  a£-  Douglas  and  Milks  now  shewed  cause,  and  contended  that, 
terwarda  ^g  jj^jg  ^j,g  ^^^  action  in  which  unliquidated  damafi:es  were 
have  a  ver-      |.|,,ri  11  ^  •  ^  e 

diet,  unless  ^Um^ed,   the  detendant  could  not  pay  money  uuo  court  as  of 

he  recover    course.     But  even  if  he  could,  this  was  too'late,  it  being  af- 
more  thau    (cr  plea  pleaded     1  Wils.  157.  Barnes^  279.     And  that  irrc- 
paid^?       gularity  is  not  cured  by  the  plaintiff's  agent  taking  the  money 
The  pi^iiff out  of  court ;  for  the  plaintiff  cannot  be  in  a  better  situation 
is  bound  bj  by  those  means  than  he  would  have  been  if  the  defendant's 
Ws  atwr°     ^ttorocy  had  paid  the  money  into  his  hands.    And  even  in 
uey*s  agent  ^^^  case,  unless  there  had  been  a  plea^>  darrein  continuance^ 
iu  town.      the  plaintiff  must  have  obtained  a  verdict.     For  nothing  can 
be  taken^  advantage  of  under  the  general  issue  but  that  which 
happens  before  plea  pleaded.-    Sullivan  v»  Montague^  DougL 
101.     Reynolds  v.  Beerling^  DougL  108.  n.  4t7  (a).    Besides, 
the  agent^s  taking  the  money  out  of  court  ought  not  ta  con- 
clude the  plaintiff,  after  his  attorney  had  expressly  given  no- 
tice to  the  defendant's  attorney  that  be  would  not  take  the 
money. 

The 

(a)  SeJvid.  Evoiu  v.  Proem^poft*  3  wU  ld6. 
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The  counsel  in  support  of  the  rule  were  stopped  by  the    178/. 
Court.  ^""V*-^ 

AsHHURsT,  J.    This  payment  of  money  was  originally  ir-  GRirFixHi 
regdlar ;  for  this  is  not  one  of  those  actions  in  which  money  -«.*"^"**' 
could,  strictly  speaking,  be  paid  into  court :  but  that  irregu-     **'"^**** 
larity  was  waved  by  the  plaintiff's  taking  it  out  of  court.   He 
should  have  applied  to  discharge  the  rule  as  irregularly  obtain- 
ed ;  but  instead  of  that  he  received  the  money  which  was  paid 
into. court,  and  went  down  to  trial.     It  is  no  objection  that 
the  agent  in  town  took  the  money  out  of  court,  because  he 
acted  as  the  plaintiff^s  attorney  in  town ;  and  therefore  the 
plaintiff  is  concluded  by  his  acu. 

BuLLSR,  J.  Where  the  defendant  is  entitled  to  pay  mo- 
ney into  court,  it  is  a  matter  of  course  before  plea  pleaded  ; 
and  now,  even  after  plea,  it  is  perpetually  done  by  obtaining 
^  judfi^e's  order  for  that  purpose.  No  inconvenience  ensues 
to  either  party  from  this  practice  ;  because  if  any  expence 
has  been  incurred,  that  is  ordered  to  be  paid  at  the  time  of 
obtaining  the  rule.  And  this  tends  to  the  furtherance  of 
justice ;  for  if  the  defendant  pay  into  court  what  is  really  due, 
the  plaintiff  ought  in  justice  to  take  it.  That  is  the  case  in 
general.  It  is  true  indeed  that  the  defendant  in  this  action 
could  not  in  strictness  pay  money  into  court,  because  it  is 
founded  in  damages  :  but  if  the  plaintiff  had  intended  to  ob- 
ject to  it,  he  should  have  applied  to  discharge  the  rule.  But 
he  has  acquiesced  under  this  order  by  taking  the  money,  and 
therefore  is  estopped  from  saying  that  the  defendant  could 
not  pay  money  into  court.  It  has  been  said  that  this  is  to  be 
considered  in  the  same  light  as  if  the  defendant  had,  after 
plea  pleaded,  actually  paid  so  much  money  to  the  plaintiff  as 
a  satisfaction  ;  in  which  case,  unless  there  had  been  a  plea 
puis  darrein  continuance^  the  plaintiff  would  have  been  entitled 
to, a  verdict.  But  this  is  extremely  different  from  that  case ; 
for  there  the  payment  would  be  the  act  of  the  party,  but  this 
payment  under  a  rule  obtained  is  the  act  of  the  Court,  and 
therefore  could  not  be  pleaded  puis  darrein  continuance*  Then 
as  to  the  agent's  takmg  the  money  out  of  court,  it  is  the  same 
as  if  it  had  been  done  by  the  plaintiff  himself.  For  where 
there  is  an  agent  in  town,  all  notices  are  given  to  him,  and 
are  not  sent  into  the  country. 

Grose,  J.  Here  the  objection,  if  good,  is  waved.  For 
the  plaintiff  is  estopped,  by  taking  the  money  out  of  court, 
from  taking  advantage  of  any  irregularit}'.  There  was  time 
enough  for  the  agent  to  have  written  into  the  country,  after 

he 
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178f«     be  hmd  taken  the  money  oat  of  court;  and^  •fterdiat,& 

^^-^y^    plaintiff  ought  not  to  have  proceeded  to  triaL 

^TtirriTHft      The  Court  made  the  rule  abtcrfute  i  diiteung;  that  Ae  pli» 

r^ll^Ls  ^^^  should  have  co«u  to  the  time  of  the  money  beitig  paidb 

'"^"^^"' to  court,  and  that  he  should  pay  the  defendant  the  sqIkc^qcb! 

costs  (a). 


W«|.L1AMS. 


(0)  Jn<f  629. 5a/T/<i.  Stevenson*.  York, ^.4  W,10.;^KabeUv,H«l» 
i^.  Wi<r<|  a«  to  coftf. 


4f«;^h.  GOOD  ALL  and  Others  agaimi  DOLLEY. 

If  theindor^  npHtS  was  an  action  by  the  indorsee  of  a  biH  of  esdn^i 
h^^buT  ioi  -■■  *g»in«t  ^he  indorser,  tried  before  HeiHh^  Justice,  at  ik 
due,  present  hist  assizes  at  Warwick.  The  bill,  which  was  dated  od  tk 
h  for  accept. 4th  of  November  1786,  was  drawn  by  one  LutivychiMj^ 
y^*  ^**  Ruttery  in  favour  of  the  defendant,  and  pay  ably  sixty-five  dif^ 
^ddtygi-*^^®^  date.  The  defendant  indorsed  it  to  the  ph^t^  1^ 
vin^  notice  bill  was  tendered  for  acceptance  by  the  plaiintu9%  to  knIUrm 
to  hii  indor-  gth  of  November^  who  refused  to  accept  it*  The  first  sdw 
doriwVm  S^^**  ®f  ***"  refusal  by  the  plaintiffs  to  the  defendant,  ««i  b^j 
be  diicharg.A  letter  dated  the  6th  of  ycimMrry  following,  which  ooiyoes^ 
ed.  And  a  tioned  generally  the  return  of  the  bill,  without  specifjiiigtk 
subsequent  ^^^^  q^  circumstance  of  the  tender  of  the  bill  to  StHterM 
S^^w^  his  refusal  The  bill  expired  on  the  1 1th  of  Januanfi  wd, 
to  pay  the  on  the  next  day,  the  defendant  made  a  proposal  to  oae<rf'tfa< 
bill  by instal- plaintiffs  to  pay  the  bill  by  instaltnents.  Heathy  Justice,  wai 
wTthoaT*^*  of  opinion,  that  as  this  proposal  was  made  under  an  igBoruce 
knowledge  ^^  ^U  ^^^  circumstances  of  the  case,  whidi  it  was  materia]  (or 
of  theindor^tbe  defendant  to  know,  he  was  discharged  by  the  Isdioof 
sec'a  lachei.  the  plaintiffs  ;  and,  in  consequence  of  that  direction,  the  jury 
w  of*the*  '^und  a  verdict  for  the  defendant. 

want  of  no-  A  n)otion  was  made  by  Lee  for  a  new  trial  on  twogrooubj 
ti^.  First,  That  as  notice  in  this  case  could  not  have  beeo  of  11^ 

service  to  the  defendant,  ioastnuch  as  ^ti^trr  was  insolvent 
when  the  bill  was  refused  acceptanc^e,  it  was  not  nece8Miy|o 
give  notice  before  the  bill  became  due,  and  the  indorser still 
continued  liable.  Secondly,  supposing  he  might  opcebve 
taken  advantage  of  the  plaintiff's  laches,  yet  he  had  waved 
that  advantage  by  his  subsequent  promise. 

Balguy  shewed  cause.  As  to  the  first  point ;  it  is  perfecdj 
clear  that  the  plaintiffs,  if  ihey  meant  to  resort  to  the  dcfes- 
dant,  should  have  given  immediate  notice  to  him  of  the  bill^< 
being  dishonoured;  instead  of  which,  they  suffered  a  long  spac^ 
of  time  to  elapse,  by  which  neglect  they  have  discharged  dt^ 
defendant.    As  to  the  other  point ;  the  defendant  cannot 

be 
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be  mm4  to  luve  made  himself  liable  by  his  •ubsequent  coo*     1787« 
duct ;  for,  if  that  were  so,  the  same  rtasoolDg  would  have  go*   ^^^"^ 
v^med  the  case  of  Bksard  and  Hirst  (a),  where  there  was  an  Gccpat.^ 
ab^tUule  fromtBt  to  pay.    I'hat  thcrelore  was  much  stronger  ^^"^^ 
than  the  present ;  for  here  the  party  did  not  absolutely  say         ^^^' 
that  he  would  pay  the  bill ;  but,  under  an  ignorance  of  all 
the  circumstances,  he  proposed  to  pay  it  by  instalments.  This 
then  at  most  was  only  a  conditionai  offer ^  and  not  being  ac- 
cepted, wiM  the  same  as  if  it  never  had  been  made. 

Lee  and  Dayrell  in  support  of  the  rule.  The  case  o-f  Ble- 
smrd  and  Hirst  was  miaterially  different  from  the  present ;  for 
file  ground  of  that  decision  was,  that  if  notice  had  been  gi vei^ 
it  would  have  been  extremely  material,  as  the  drawer  con* 
^inued  in  credit  for  three  weeks  after  the  bill  had  been  disho* 
lM>ured«  But  here  it  was  utterly  impossible  that  notice  could 
havfe  been  of  any  service  whatever,  for  the  defendant  being 
4he  otily  indorser,  could  not  have  resorted  to  the  drawer  ;  for 
ill  truth  he  became  insolvent  immediately  after  the  bill  was 
tendered  for  acceptance.  But  supposing  the  neglect  of  the 
litaintiff  had  at  one  time  discharged  the  defendant  from  pay. 
fRent,  yet  he  made  himself  subsequently  liable  by  his  offer  to 
|my«  And  no  argument  can  be  drawn  from  the  silence  of  the 
Court  in  Bksard  and  Hirsts  for  that  point  was  never  men* 
iiotied  even  in  argument ;  but  \i  it  had  bet* n  urged,  it  would 
iMive  been  decisive  in  favour  of  the  plaintiff. 

The  plaintiff's  counsel  also  offered  to  procure  an  affidavit, 
^hat  the  drawee  had  no  effects  of  the  drawer  in  his  hands  at 
-the  time.  But  as  to  this,  the  Court  were  of  opinion  that,  asi 
between  these  parties,  that  would  make  no  difference. 

AsHHURST,  J.     The  case  of  Bitsard  v.  Hirst  goes  the 
whole  length  of  deciding  the  present.     It  was  there  deter- 
jnined  that  though  it  was  not  necessarv  that  the  holder  should 
(present  the  bill  for  acceptance  before  it  became  due,  yet  if  he 
4lo,he  must  give  immeaiate  notice  to  the  person  from  whom 
jie  received  me  bill  in  case  it  is  dishonoured.     Here  such  no-< 
tice  was  not  given,  and  therefore  the  defendant  was  discharg- 
ed.    But  then  it  is  said  that  he  made  himself  subsequently 
liable  by  his  proposal  to  pay  the  bill  by  instalments,  which 
amounted  to  an  acknowledgment  of  the  debt.     That  argu< 
mtnt  might  as  well  have  been  urged  in  the  case  oi  Blesard  v. 
Hirst  ^s  the  present,,  if  it  had  been  thought  material.     For 
there  the  indorser  (tbsohitely  prQmised  to  pay  the  bill  on  his 

return 

(s)  5  Bvarf.  2670. 
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irsr*    return  from  Leeds  /  but,  on  his  being  apprized  diat  be 

^'— V"-*   not  bound  by  law,  he  refused.     And  yet  that  was  not  held  as 

OooDALL  a  waver  of  the  want  of  notice*     That  indeed  was  a  stronger 

DoL^lev.  ^^^^  ^^^^  ^^^  present ;  for  here  the  defendant  only  made  a 

conditional  offer  to  pay  by  instalments,  which,  being  rejected, 

put  matters  in  the  same  situation  as  if  no  offer  had  been 

made.    The  defendant  then  had  a  r:ght  to  stai|d  on  the  strict 

rule  of  law ;  and  by  law  he  is  not  bound  to  pay. 

BuLLER,  J  It  is  rather  extraordinary  that  in  the  case  of 
Bksard  v.  Hirat^  it  should  have  been  made  a  doubt  whe&er 
notice  of  non-acceptance,  in  the  case  of  an  inland  bill  of  ex- 
change, was  necessary  to  be  given  to  the  drawer^  For  it  bad 
long  been  settled  that  notice  was  necessary  to  be  given  in  the 
case  of  foreign  bills*  But  no  mention  is  there  made  of  the 
want  of  notice  being  waved  by  a  subsequent  promise :  jffld 
(hat  was  a  much  stronger  case  than  the  present ;  for  there 
there  was  an  express  promise  to  pay  by  the  indorser :  but  m 
this  case  there  was  only  a  conditional  promise^  which  was  mmAt 
by  the  defendant  under  a  total  ignorance  of  all  the  circum* 
stances  relative  to  the  bill  having  been  dishonoured.  AU  ^s 
is  an  answer  to  an  action  against  the  indorser.  But  if  the 
action  had  been  brought  against  the  drawer,  I  should  have 
been  willing  to  let  in  the  affidavit  to  shew  that  the  drawer  had 
no  effects  in  the  hands  of  the  drawee.  That  would  be  like 
the  case  of  Bickerdike  v.  Bolman  {a).  If  A.  draw  on  B.  it  must 
be  taken  prima  facie  that  he  bar  effects  in  his  hands ;  other- 
wise he  has  no  right  to  draw  on  him  :  but  if  the  drawer  has 
no  effects  in  the  hands  of  the  drawee,  he  cannot  be  injured  by 
want  of  notice  that  the  drawee  will  not  pay. 

Grose,  J.  If  there  be  any  difference  between  the  case  of 
Blesardv.  Hirst  and  the  present,  it  is  in  favour  of  this  defefr> 
dant.  For  at  the  most,  this  was  only  a  conditional  offer  to  pat, 
but  that  was  a  positive  promise  by  the  defendant  to  take  up 
the  bill  as  he  returned  from  Lerds,  ^  That  case,  therefore,  be. 
jng  precisely  in  point,  oiust  govern  the  present. 

Rule  discharged^ 
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irar. 

BIRCHfl^o/wlSHARLAND.  M^^iith. 

THE  defendant  being  in  execution  at  the  suit  of  the  Abondsnd 
plaintiff  in  September  1785,  a  commission  of  bankrupt  ^"^•'^"^  ®^ 
issued  against  him,  and  he  was  declared  a  bankrupt.   Soon  af-  ^^j^  ^^ 
ter,  in  order  to  regain  his  liberty,  he  gave  the  plaintiff  a  bond  judgment, 
and  warrant  of  attorney  to  confess  judgment  for  the  old  debt.g>ven  by  a 
That  bond  and  warrant  of  attorney  having  been  put  in  force,  J^J|!y"5!|[^^ 
the  defendant  obtained  a  rule  to  shew  cause  why  he  should  ruptcy  in  or^ 
,Dot  be  discharged  out  of  execution,  having  obtained  his  cer-  der  to  obtain 
tificate,  upon  the  grounds  that  the  bond  and  warrant  of  attor-  *>»»  ^^^^  " 
ncy  were  bad,  no  attorney  on  his  behalf  having  been  present  J^^jjll^^l^ 
when  they  were  executed  ;  or  supposing  ihey  were  valid,  theiicate,  aliho* 
debt  might  have  been  proved  under  the  commission.  ^^  original 

Mingay  shewed  cause.     As  to  the  first  objection,  the  case  ^J,JJ^ 
of  Fell  and  Riley  (a)  is  decisive.     It  is  there  said,  that  the  rule  before.  And 
of  Easter  Term,  15  Car.  2.  which  requires  that  an  attorney  if  the  obUgof 
on  the  part  of  the  prisoner  should  be  present  when  a  bond  ^^ "?  *^"*2 
and  warrant  of  attorney  are  executed  by  him,  only  relates  to^  inexS- 
persons  in  custody  upon  mesne  process.     With  respect  to  the  tion,  it  is  not 
second  ground,  the  old  debt  was  extinguished,  and  a  new  con-  necessary 
sideration  arose  upon  which  the  bond  and  warrant  of  attorney  J^  *"  *^' 
were  given,  which  operated  as  a  new  debt.     That  therefore,  ^ho^  be 
being  subsequent  to  the  bankruptcy,  could  not  be  proved  un-  present,  on 
der  die  commission.  *»»  P?'^  a^, 

Baldwin,  in  support  of  the  rule,  abandoned  the  first  ground  ;^*^"^^J^* 
but  contended,  that  the  giving  the  bond  and  warrant  of  attor- the  bond 
ney  to  confess  judgment  for  the  same  debt,  and  to  the  same  and  warranto 
plaintiff,  did  not  raise  a  new  debt,  and  therefore  might  have 
be^n  proved  under  the  commission. 

Per  Curiam.  This  certainly  is  to  be  considered  in  the  light 
of  a  new  debt  arising  upon  a  new  consideration,  because  the 
bond  and  warrant  of  attomev  were  given  in  order  to  procure 
the  defendant's  liberty.  The  old  debt  was  thereby  extin- 
guished. That  point  was  determined  in  the  case  of  Vigers 
and  Aldrichjb)y  and  in  Jacques  and  Withy  in  the  Term  Re^ 
ports  (c).  This  is  the  same  as  if  a  new  promise  had  ^een 
given  for  the  same  debt  upon  the  same  consideration,  even 

after 
. 

(a)  (ho:p.  281.  ^id,  2  Stra.  i245.  S.  P.     (b)  4  Burr.  2482.      (c)  Jbttt,  559. 
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i78^«.  after  a  certificate  obtained  which  would  operate  as  a  new  debt, 

^--^/*-^  because  the  old  debt  still  remained  in  equity. 
Biacn  Rule  discharged  (a\ 

mgmhm 

HARLAND.     ^^^  Vide po9t.  PorkintOTt  v.  C^es,  3  tw/.  616.  as  to execation  of  boad  and  wv^ 
rant  by  a  prisoner, 

j^ith.  MACKENZIE  agaifwt  MACKENZIE. 

^h*w^^"  npHE  defendant  having  been  arrested  on  the  following  at 
MUttc^niM  ^  fidavit.  Bower  obtained  a  rule  to  shew  cause  why  he 
fromUe  should  not  be  discharged  on  filing  common  bfuK  The  afida- 
madeifytbe  vit  was  in  the  following  terras :  That  the  plaintiflTs  sisteTi  A. 
t^ui^'ufc  '^^^^^^^^y  ^y  her  will,  gave  and  bequeathed  unto  the  plaintiff 
topavM/ega-^^^'  and  directed  that  the  same,  with  the  other  legacies, 
cjf<fioot»i^  should  be  paid  immediately  after  her  death,  and  made  the 
<n€atbedby  plaintifTs  daughter  residuary  legatee.  That  the  ptaintiff's 
^'/^^^f' daughter,  after  proving  the  will,  married  the  defendant,  and 
ingutet*  to  in  September  1785  the  plaintiff  received  a  letter  from  the  At* 
the  amount  tfknddnt^  containing  (as  the  defendant  mentioned  in  the  letter) 
^SaituHtiir  ^  ^^P^  ^^  ^^^  testatrix's  will ;  in  which  copy,  which  was  wtiu 
tuHtet^h^  ten  by  the  defend  ant,  it  was  stated  that  the  legacies  were  to 
the  taU turn,  be  paid  at  the  expiration  of  twelve  months  after  the  death  o( 
^IT^liT^  the  testatrix,  and  not  immediately  after  that  event,  as  the 
on*1totr^^'"  truth  really  is.  That,  in  the  same  letter,  after  stating  securi- 
nude  to  the  ^'^^  belonging  to  the  said  testatrix  to  the  amount  of  5t%OL  in 
defendant  his  custody,  the  defendant  promised  to  pay  the  plaintiff  his 
A^t^hwe.  ^^?^^y  ^^  *^^  '"  ^^  following.  That  the  plaintiff,  not  re- 
fore' rA«/jSe  ceiling  the  said  sum,  caused  several  applications  to  be  made 
defendsnt  to  the  defendant  for  payment  thereof  without  effect ;  therefore 
wa«  indebted^  the  defendant  is  justly  indebted  to  the  plaintiff  in  the  sum  oflCOL 
suffidenUy  f^''  ^^^  reasons  herein-before  mentioned* 
positive.  Chambre  shewed  cause,  and  contended  that  the  affidavit, 

was  sufficiently  positive  to  hold  the  defendant  to  baiL  In 
Moultby  and  Richardson  («),  an  s^davit  that  the  defendant 
was  indebted  to  the  plaintiff  in  such  a  sum  as  he  comfnOes  it^ 
was  held  sufficient.  This  affidavit  is  more  certain,  for  the 
defendant  not  only  swears  positively  to  the  debt,  but  also 
shews  the  foundation  of  it. 

AsHuuRsT,  J.  An  affidavit  to  hold  to  bail  miut  be  posi- 
tive, and  nothing  ought  to  be  left  to  be  collected  by  mfe* 
rence.  This  affidavit  is  not  sufficiently  positive  as  to  the 
debt,  but  it- should  have  stated  in  addition  that  the  sum  was 
Btill  due  and  unpaid.  If  it  had  so  done,  I  should  have  held 
it  sufficient. 

BlTLLRK. 
(a)  3  Biirr.  1032. 
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-'  BuLLsm^'J^ru  Tl^vre  U  a  diflferehce  between  the  practice  c^  1787. 
this  court  and  Uia^'of  theXbmniOfi  Bkas»  In  tkit  court  the 
affidavit  mutt  be  pos|ti7ie  as  to  the  debt:  But  there  the  de* 
fioKlam  iaraufferedtO'ife  a  crosi  affidavit^  and  the  plaintiff  may 
afterwardu  file  an  additional  one,  in  order  to  supply  the  d^ 
£ecta  bt  the  first*  Therefore  as  no  cros^  affidavit  is  pernntted  kbmzxe. 
to  be  filed  in  this  court  in  answer  to  the  |daintiff^,  it  is  abso« 
kitcfy  nteessary  that  the  affidavit  on  which  the  defendant  is 
held'  to  bail  should  b^  positive.  Now,  in  this  instance,  the 
fimmtiS  tloes  not  swear  that  the  debt  is  still  due  ;  it  may  be 
tirurf  diat  he  made  several  applicatioiis  without  effect  and  yet 
ifl  joayhave  been  paijd  afterwards.  This  Court  are  so  strict 
m  construing  affidavits  to  ||old  to  bail,  that  in  one  instanco 
they  Jbeld  an  affidavit,  thai  the  defendant  was  indebted  to  the 
plmntijf  in  ^OOOL  for  money  had  and  received^  and  for  which 
ke .  Add  not  accounted^  to  be  insufficient :  which  was  a  much 
stronger  case  than  the  presept :  and  if  I  am  not  mistaken, 
the  cufie  which  was  cited  at  the  bar  has  been  since  over-ruled. 
An  affidavit  to  hold  to  bail  must  be  as  strong  and  positive  as 
an  affidavit  to  change  the  veuue.  The  cases  of  assignees^ 
escecutorSf  &fc.  (a)  are  exceptions  to  the  general  rule.  They 
93ffi  permitted  to  swear  as  to  their  belief  only,  which  from  the 
mature  of  their  respective  situations,  is  as  much  as  they  can  do* 
Fer  Curiam  J  .  ,         ^^^^  absolute  (^). 


n 


>  ^.  J?/.  M.  C.  B.  2^5  i  isr  HTixtler  y.  Copeland,  posU  5  w/.  364. 


TURNER  and  Others  agaimt  PEARTE. 


May  llth. 


THIS  action  was  brought  for  withdrawing  suit  from  the  An  objec- 
mSi  of  the  plaintiffs,  situated  within  the  manor  oltiontothe 
JLcrifr,  which  suit  they  claimed  as  lords  of  the  said  manoi'.  competencjr 
The  defendant  at  the  trial  before  Mr.  Baron  Perryn^  at  theJis^^^^ 
hot  assizes  at  2^ri,  set  up  an  exemption  as  being  situated  after  a  trUl 
within  the  manor  of  Whitkerk  cum  membris^  which  was  part  i*  ."<><»  m^- 
of  Ae  possessions- of  the  knights  of  St.  John  of  Jcruealem^^^^  ^ 
the  tenants  of  which  mai^or  had  always  been  exempt  from  ([self  ibr 
doing  suit  to  the  miU  of  the  lord  of  the  manor  of  Leeds,    tt  granting  a 
appealed  that  the  manor  or  Whitkerk  extended  into  the  manor  "^.  ^^  - 
a  Leedi^  and  the  defendant  brought  evidence  to  prove  that  i^^^e  s^me 
Vol.  I.  Z  z  z  z  the  weight  with 

tbaConvt 
where  the  party  applying  appears  to  hjife  iperiti. 
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1786.  tJwj  houses  in  respect  of  which,  this  exeiii|Mioii  was  obimed 
%m  ^m  ■»  were  situated  within  diat  part  of  fFhitiiri,  and  were  distia- 
TuKNtm  guished  by  the  mark  of  a  cross.  The  jury  (bund  a  verdict 
^"^_  for  the  defendant ;  and  a  new  trial  was  moved  for,  thia  term, 
upon  two  grounds:  First,  That  it  was  a  verdiet  agamst  evi« 
dence.  Secondly,  Upon  an  affidavit,  that.it  had  been  disco- 
vered since  the  trial  that  five  out  of  nine  of  the  witnesses  en 
the  part  of  the  defendant  were  interested  in  the  event  of  the 
cause,  and  therefore  were  incompetent,  and  ought  not  to  have 
been  received.  The  ground  of  their  incompetency  was  stat- 
ed to  be,  that  they  contributed  towards  the  reUef  of  the  poor 
of  Leecb^  and  that  the  overseers  of  the  poor  had  contriratcd 
'  twenty  guineas  towards  carrying  on  this  suit  in  respect  of 
the  work*house,  which  was  one  of  the  St«  John^  bouses,  and 
claimed  a  similar  exemption.  In  answer  to  this,  an  affidavit 
was  made  by  those  witnesses,  that  they  did  not  know  of  this 
subscription  at  the. time  they  gave  their  testimony. 
.  Cockell^  Serjeant,  IVaod^  and  To^pittj^  shewed  cause  against 
the  rule  ;  and  as  to  the  second  objection,  they  coQteAd<>d  that 
it  came  too  late,  even  if  it  were  entitled  to  any  consideratioQ 
at  all :  For  in  strictness  no  person  could  be  objected  to  as  an 
incompetent  witness,  after  he  had  been  sworn  in  chief.  la 
Abrahams  and  Bunn  (a),  where  a  witness  was  not  objected  to 
till  after  his  examination,  Lord  Mansfiekl  said,  '^in  strictness, 
the  objection  comes  too  late  after  he  hasbe^n  sworn  in  chief, 
examined  and  cross  examined.  The  strictness  of  law^  in  thk 
respect,  is  very  wise  and  ought  to  be  adhered  to,  for  the  re- 
laxation may  be  abused,  and  must  always  occasion  waste  of 
Xime.*'  But  at  ail  events,  supposing  the  objection  could  be 
gone  intQ,  some  of  the  most  material  witneisses  did  .not  know 
that  the  houses  to  which  they  belonged  did  contribute  to« 
wards  the  general  fund  at  the  time  that  they  gave  their  evi- 
dence :  So  that  all  objection,  in  point  of  interest,  is  entirety 
done  away  from  them,  ^d  there  were  others  who>had  no  in« 
terest  whatever. 

Chambre  and  Law^  in  support  of  the  .rule.  If  a.  witness 
has  an  interest  in  the  cause,  however  Small  or  remote,  that 
will  render  him  incompetent.  Here  the  witnesses  not  only 
claimed  a  similar  exemption  in  respect  of  the  poor4iouse,  but 
likewise  contributed  to  the  defence  of  this  action.  In  thecas6 
of  Abrahams  and  Bunru,  Lord  Mansfield  ^9a  only  stating  what 

bftd 

(a)  4  Burr,  7252. 
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had  been  the  ancient  doctrine  in  respect  to  witnesses ;  and  he  1787. 
tertainty  did  not  intend' to  recognize  it  in  its  fallest  extent^  ^— ^^^^ 
for  he  says  that  it  had  been  relaxed  in  modem  times,  and^  in  i^^r  ea 
that  instance  too,  he  heW  the  witness  to  be  competent  j  jsr^wf 
therefore  it  was  decided  on  another  ground.  a^t^. 

*  The  C&tutael  on  each  side  also  argued  this  case  upon  the 
neritu ;'  ad  to  Which^  the  Court  being  of  opinion  that  the 
weight  of  evideilce  was  in  favour  of  the  verdict,  they  also 
discharged  the  rbl^  on  that  ground ;  but  they  first  gave  their 
0|>iaion9  upon  the  other  point*  ' 

-  AsaaaRST,  )•  Thef  regular  time  for  objecting  to  the 
tomp^tency  of  witnesses  is  at  the  trial.  The  ancient  doc- 
trine on  diia  head  was  so  strict,  that  if  a  witness  wer^once 
eicamined  in  chief;  he  could  hot  afterwards  be  objected  to  on 
the  ground  of  interest.  Perhaps  that  strictness  may  in  some 
degree  be  relaxed  by  the  custom  of  suffering  witnesses  to  be 
examined  conditionally,  which  is  only  waving  the  objection 
for.  the  time. '  ButstiU  the  objection  must-  be  made  at  the 
trial; '  Belsidtes,  the  KflMa^it  on  the  part  of  the  plaintiffs  is 
answered  as  to  the  bias  which  might*  be  supposed  to  be  on 
eheir*minds;'for  they  swear  that  they  did  not  know  of  anjr 
adbicHptloB  al  the  time  of  giving  their  evidence. 
•  BU1.LEK,  J.  Thercf  has  been  no  instance  of  this  Courtis 
granting  a  new  tria)  on  an  allegation  that  some  of  the'wicw 
nesses  examined  were  interested ;  and  I  should  be  very  %orry 
to  make  the  first  precedent.  Anciently,  no  doubt,  the  rule 
was^  that  if  there  were  any  objection  to  the  competency  of  the 
witness,  he  should  be  examitied  on  the  voir  dire;  and  it  was 
too  late  after  he  was  sworn  in  chief.  In  later  times,  that  rule 
has  been  a  little  relaxed ;  but  tde  reason  of  doing  so  must  be 
remembered.  It  is  not  that  the  rule  is  done  away,  or  that  R 
let9  in  objections  which  w*ould  otherwise  have  been  shut  out. 
It  has  been  done  prineip&illy  for  the  convenience  of  the  Court, 
and  it  is  for  the  furtherandfe  of  justice.  The  examination  of 
a  witness,  to  discover  whether  he  be  interested  or  not,  is 
frequently  jt#  the  same  effect  as  his  examination  in  chief:  So  , 
diat  it  saves  time,  and  is  more  conveilient  to  let  him  be  sworn 
hi  chief  in  the  first  instance ;  and  in  case  it  should  turn  out 
that  he  is  interested,  it  is  then  time  enough  to  take  the  objec- 
tion. But  there  never  has  yet  been  a  case  in  which  the  party 
has  been  permitted  afur  trial  to  avail  himself  of  any  ol^ec- 
tion,  which  was  not  made  at  the  time  of  the  examination. 
But  in  the  present  case  there  is  not  the  least  foundation  for 
this  Court  to  interpose  j  for  it  cannot  be  said  that  the  wit- 
nesses 
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1787.     Bastes  were  twayecl  by  thistiDtereM  in  difs  least  degrer*  I  d^ 
%i**y>— >   not  say  that  it  might  not  have  be^n  a  groiund  to  otjei^  19 
TuiLNBR   their  testimony  on  the  trial,  e^pposing  the  whole  of  what  wA 
-^gaintt    ^luggested  by  the  plaintiff  was  true :  but  it  would  haviQ  bpf^ 
BARTs.  Q^^^3S2||.y  (Q  luivt  determined  anojdier  question  first,  WheAi^ 
the  bcfuses  in  respect  oiP  which  the  witnesses  are  siiQI^pos^  to 
be  interested  were  really  bousee  formerly  belppgusg  tp  th^ 
J^nights  of  St.  yohn  of  jferusakm^  before  ^ay  deci^a  touU 
have  been  made  on  their  competency  i  but  ^t  any  tate  w^  w&Q 
not  permif  them  to  make  the.olsjection  aow4    Where  it  ap- 
pears that  one  or  nsore  material  witnesses  who  .were  emunia- 
^  on  a  trial  were  ipterested.  It  may  afterwards  w,ei|^  with 
the  Court  as  a  circumstance  for  granting  a  ti^w  trial,  providr 
ed  the  merits  of  the  case  are  doubtful ;  but  1^  a  lubstantiFf 
objection,  I  am  clearly  of  opinion  that  it  ought  not  to  be  al» 
lowed. 

.  OaosE,  J.  As  ta  the  com^ency  of  the  wiigeasea,  U  1^ 
lH)tt  contended  that  in, point  of  Is^w  we  are  boui]bd  to  reje^ 
their  testimony  now.  This  tbe^  iA.ai^  appUpatiQp  tp  our  dis- 
cretion I  and  the  question  is,  Whether  tnat(>Wi4d  induce  u» 
to  reject  thein  evidekice  after  verdict  ?  If  this  oUi^ction  hud 
been  made  before;  me  at  |he  trial,  perhaps  I  9»ight  have  ad* 
mittediti  but.  tbeu,  by^  Um?  rule  of  law,,  obj^etjons  of  this 
nauire  must  be  made  at  the  tri^l.  And  if  the  plaintiff  will 
insist  upojn  th^  strict  rule  relative  tp-  the  incompetency  of  wi^ 
IDtesses,  the  defendant  has  aA  equal  right  to  avail  himself  of 
the  rule  i(hat  the  Q^j^ciion  now  comes  too  late.  Formerly 
the  rule  was.  t<^  exa^fniiiie  pn  .the,  VQtr  dire-;  that  indeed  has 
been  relaxed*  .  But  this  appU^^itioq  requires  us  to  go  farthers 
^d  tbfi  afidayit  states  no  sulKcie^t  grounds  In  sqppprt  of  .1^ 
|n,tbe  first  place^  it. does  not  clearly  appear  that  the  plaintiiG^ 
did  not  know  of  th^  objection  at  the  time  of  the  tnaL  It  is 
sworn  very  lopscly  ;  and  if  th^v  knew  of  it  at  that  tioie,  rtiat 
Vould  be  a  decisive  reason  for  r^efusing  to  allpw  it  now* 
JSJowever,  although,  no  new  '^rjal  has  ever  been  granted  on 
such  ,an  objection,  I  do  not  l^now  but  that  if  a  'premier  affidavit 
were  made,  it  might  have  some  influence  on  my  mj^d,  wherf 
^e  party  appl>  ing  has  merits^  but  here  the  weight  of  the 
evidence  is  in  favour  pf  the  verdict.  ,     . 

Rule  discharged. 
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...  i7«rt 

Tht  KlUG  a^imt  JOHN  HOGG.  m'^'^L' 

THE  defelrtltetit  haVbfg  bfe^ft  lotted  to  the  pobf  for  "  the  A  house  and 
eiigia&4iou4«,''  ^ppttsAe^  to  the  couH  of  sessions  at  ^0"-^"^^!/^- 
MBMr^  iH^tdnft^ntfed  iheHite,  and  stated  the  foUowitig^  case  to„^  which' 
for  tite  dptniOtI  of  the  Court;  ^         are  rented  as 

"  yWIW  i^gg  Wtts  riited  to  thfe  MM  of  the  poor  for  a  build-  ''";^  *"*^  , 
^^ii^g\M\tdThemgiit&Hous^,  which  consists  of  aLba}' of*^^?^"** 
*^  fooiMidg  about  dghteei^  feet  16ft^  and  nineteen  wide,  in  bj  the  ge- 
*'  Whidi  rfittb  is  A  cardiVig  machiTie  for  manu&ctuHng  cotton,  nerai  name   , 
**  The  ffi^tf  ii  not  fefed  to  the  jii^ertiises,  but  capable  of  be-  ]^  ^'^- 
**  i^  nrtyved  ik  pl^^i^iie.     I'Rd  building,  indepetident  of  the  ^j^^f^l*'^ 
**  lA^LxMnty  ii  worth  6htf  <#0  ^ibeas  per  annum^  for  which  the  poor. 
"  the  appellant  is  willing  to  be  rated.    The  building  and  ma- The  usa^ 
^  chtefe  tog^th^i*  aire  fateld  at  3eA    thi  usage  of  the  town  of  jfA^^*^"- 
"  Rihche^Ptt  h*9  Beeh  vtot  to  rate  personal  property."  'cannot  con- 

Thls  ca»e  Wife  argued  in  this  court  last  HriatyTtriSi :  tyut  troi  the  ope. 
the  eottrt  ^ishitig  to  be  iiriisfifcd  ih  sohte  further  particular t '**''®J^°^ * 
res{y^<^iiig  thu  preWisis  tiated,  directed  the  following  rule  to|^,  q^{^^ 
be  scared  on  the  justhJei :  266.  S.C, 

*^  U^<i^  Wearing  ccHiUsel  oti  both  sides,  it  is  ordered  thait 

'^^^OTcler  of  tfes^ions  rathis  ca^e  be  sent  back  for  the  justi- 

•*  ues  to  teear  evidence,  and  stdte  tcf  this  Court,  Whether  the 

'^  etogii^ie  VAetftioned  in  the  s«id  6rder  be  Worked  firlth  watef 

'^  or  with  hands  ?  and  whether  the  house  wherein  the  said 

*'^^l^e  Stands  be  a 'dwellftig-house,  or  built  for  the  purpose 

'<  of  tecdiviwg  the  eiifgitie  ?  and  whether  it  be  used  for  anjr 

"  othf^r  pifrpose'than  working  the  engine?  and  in  what  tnan* 

•*  her  the  eiigine  is  jiut  up  in  the  engine-house  ?  and  what  is  its  . 

(^  size  and  bolk?  and  ftlso  whether  the  owner  of  the  btrikliti^ 

^  has  tobrracted  to  discharge  the  occupier  frohi  M  tat'es  ?** 

To  Whifch  the  sessions  returned  the  following  answers  : 

**  That  the  eiKgine  therein  mentioned,  UgrneraUy  worked 

"  Withzuater^  but  frequently  by  the  hand.     That  the  building 

'*  wherein  the  said  engine  stands  is  hot  a  dwelling-house^  not 

''  w«8  it  erected  for  the  purpose  of  receiving  the  engine,  l)ut 

**  formerly  was  used  for  the  purposes  of  turning  bobbins,  filtid 

**  as  a  weater's  shop,  and  is,  now  Used  for  the  purpose  of  car* 

**  i*yiilg  on  tWe  cotton  maftiiftfactory,  there  beingp  in  the  sami 

^^huikiitig  two  other  engines  besides  the  engine  before  men* 

^*  tioned,  workfed  as  aforeskid ;  orte  of  which  i^  also  used  for 

**  the 
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17S7*     *'  the  purpose  of  carding,  and  the  other  for  tummiog  c<ktti 

^^""v*"*^    ^^  which  turn  mi  ng  is  another  process  of  the  same  manuu 

VbeKtnrc  "  tory.     All  the  engines  arc  placed  qn  the  floor,  €tnd  nffU'.\ 

hSoo^    "  a«//^jf^^  or  fastened^  to  the  same^  but  may  be  moved  at  fk 

* ,  ^'  surt^  and  carried  ou(  and  wor)ced  in  any  other  place,  tim 

^^  by  means  of  water  or  manual  labour,  and  ar<c  not  adap^ 

*'*'  to  any  particular  building*  The.  frame,  in  .vrbicb  the  a^ 

^*  stands,  is  twelve  feet  in  length,  three  feet  elevea  inchtil 

^^^  breadth,  and  two  feet  nine  inches  >  in  height,  ^e  9emvb 

^  meter  of  the  largest  cylinder,  with  a  small  rcdier  at  the  ts 

^^  rising  twenty  inches  above  the  frame;  the  engine  sinlis 

^  ,in .  t^e  frame  seventeen  inches.    Leonard  JVaim^Jetf  ii  t£ 

\*  lessee  of  thjc  premises  under  the  owners,  and  is  sutgect  fc 

^^  his  lease  to.  discharge,  the  prpmises  fiv>m  ali  taxes.   Aj 

^^  ^<V?  ^^^  appellant  is  the  un4er|enfmt:  h\x%Walmu/ey  paj 

**  the  taxes.*' 

.  Caldecottj  in  suppprt^of  the  ord^r  of  setssions,  coi^ieDde 
that  though  the  amended  case  w^  still  deiisetW^  andtk 
questions  stated  by  the  Court  evasively  answered^  yet  du 
•  sufficient  appeared  on  the  case  to  enable  the  Coiuttoa^ 
jMdge  that  (hiawas  a  specif  of  prpperty  rateable  to  the  pM 
First,  Tlie  engine-house,  consisting  oif  the  engine  aad  tii 
building  (which,  form  together  one  undivided  sub|ect)  1 
rateable  to  the  poor  under  the  43  Eliz.  <;«  2.  «.  1*  Secoadlj 
The  engine  itself,  independent  of  the  house,  as  produciog 
certain  annt^al  profit  without  any  risk^  is  liable  to  be  rated  i 
the  poor. 

As  to  the  firsts  the  case  slates  ^bat  this  property  is  rate 
as  a  house  called  the  engiue^Jiouse,  that  this  is  net  a  dwd 
ling-house,  and  that  the  u^e  to  whjich  it  was  formerly  applio 
was  similar  to  the  present*-  The  house  is  merely  a  casefb 
;he  engine,  at\d  would  be  of  uq  use  without  the. engine,  Tb 
engi^*  gives  name  to  the  house,  and  the  house  and  die  e& 
gine  together  form  one  <^tire  subject.  It  is  only  stated  nc 
gatively  in  the  case  that  the  engine  is  not  fixed  to  the  /9$r 
but  for  any  thing  that  appears  to  the  contrary^  it  mrbi 
fixed  to  some  other  part  of  the  building ;  and,  as  it  is  workcc 
by  water,  it  must  in  some  sort  be  fastened  to  the  bitilding.  Ii 
some  respects  this  is  similar  to  a  mill,  where. the  mill  aad  in 
hnuse  are  considered  as  an .  entirety^  It  appetf^  by  the  cas< 
that  Walmsley  is  the  lessee  pf  th^^^in/«r«  ;  whi<h  mu^cov 
prehend  the  engine  as  Wi^ll  as  the  house  :  And  as  he  is  10  p^ 
all  the  taxes,  this  cannot  be  said  to  be  a  tax  on  kiboar,sific( 
the  building  is  in  the  hands  of  ^m  undertenanu   The  case  of  Si 
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nchtila9  Gloucester  {a)  is  immediately  in  poitltl    There  :the     ITBT* 
lourt  sotd^  tbat  the  hbuse  was  built  fer  the  machine^  and  not   ^--y — ^ 
he  machine  for  the  house.  It  did  not  appear  in  that  ca&e  that  '^^^  ^ixc 
tic  machine  was  fart  of  thehouse,  but  ^ly  that  ii  was  in  the    ^^ 

'  *  house. 

<a)  The  Kx^c  againtt  tbe  CHorchwardens  wad  Oterseers  of  St.  NiciiaLi|s«  q^  ^g^ 
Gloucbstbr.    .£.Z>  ^^3     B,  R.  ^q 

The  case  stated  that  the  mayor  and  borg^esses  of  the  city  of  Gloucetter^  about 
ve  years  ago,  were  possessed  of  suid  entitled  to  a  house  in  the  parish  of  St. 
^icMm  Glam^eiterf  and,  being  so  possess^,  erected  a  irtachine  in  a  street  lead- 
>S  bf  ttie  aaul  housei  for  the  par[^o«e  of  weighing  wnggons,  carts,  ^c  with 
Dais  and  other  things,  and  have  Hceivedat  the  ^te  of  2d.  {)er  ton  for  all  goods 
weighed.  That  the  steel-yard,  part  of  the  said  machine,  by  which  the  wag- 
ofis,  t^c  were  weighed,  was  and  always  hath  been  in  the  said  house ;  and  the 
aid  house  is  caUed  the  Machine- House.  That  the  mayor  and  burgesses  have  no 
t^rht  to  compel  the  owners  of  waggons  to  bring  tbem  to  be  weighed.  That  the 
iouse,  independent  of  the  machine,  is  worth  5/.  jjer  annum  ;  and  the  profits  of 
be  machine  about  40/.  per  annum.  That  the  house  stands  rated  thus :  "  The 
najor  and  burgesses  of  Ghucetter  for  xht'  macbhie  bouse  34/. — i/.  16r.'* — The 
eas»(HiS>|ield  ihat  the  profiu  of  the  nlachiiie  were  not  rateable » and  amended  the 
ate  to  5/  only. 

Bearrrqft  shewed  cause  against  the  rule  for  quashing  the  order  of  sessions. 
rhc  mfestion  it.  Whether  the  weighing-engine  in  the  machine -house  is  an  ob- 
ect  w  the  poor-rates,  or  whether  the  house  alone  ought  to  be  rated  ?  It  appears 
rom  the  case  that  the  thing  rated  is  the  machine-house,  the  value  of  which  is  . 
itated  to  be  only  SI.  Now  unless  the  Court  can  sa>«  on  these  facts  as  stated  in 
he  cmsey  that  the  weighing-engine  is  part  of  the  house,  the  order  of  sessions 
nusf  h^tonfirnuBd.  But  that  is  a  question  of  fact,  and  as  the  justices  at  sessions 
lave  not.  fbandit,  tj^itf  CkHirt  cannot  presume  it.  It  does  not  follow  that  it  forms 
I /art  of  the  hojuse,  because  it  is  stated  to  be  in  the  house.  And  though  possi^ 
>ly  the  machine  may  be  presumed  to  be  a  part  of  ihe/reeho/J  by  being  let  into 
he  IJrottnd,  yet  it  does  not  follow  that  it  is  a  part  of  the  house.  Now  if  the 
!Ogifl^4K9otaparto£ifoe:house>  the  Court  cantiot  determine  on  this  case  that  it 
s  rateable  ^jirsona/tjf ;  for  the  rate  is  on  the  heute.  If  every  thing  within  the 
loose  IB  to  be  rated  under^  the  name  of  the  house,  all  machines  belonging  to 
nanttfactmres  Would  be  equally  the  subject  of  taxation ;  but  that  would  be  to 
tmpbse  a  tax  on  manufactures. 

Lee  (Solicitor  General)  contra.  It  is  stated  in  the  case  that  the  steel-yard 
oaaalways  been  in  the  house»  upon  which  the  whole  machine  depends;  the  ma- 
;hine  therefore  must  be  taken  to  be  a  part  of  the  freehold.  The  circumstance  of 
dbe  payments  having  been  voluntary  cannot  vary  the  question  in  this  case  ;  for 
[here  is  no  uncertainty  in  the  payments;  the  machine  produces  certain  annual 
profits^  which  the  case  states  to  be  40/.  If  tlie.  house  without  the  machine  be 
xrurth  only  SI.  and  from  its  situation,  use,  or  any  other  circumstance,  it  becomes 
worth  40/.  it  is  liable  for  so  much:  the  very  thing  which  renders  the  house  more 
^ti%hie»  is  the  machine.  And  in  this  case,  it  is  perfecUy  inunaterial  whether 
chia  is  teal  ^r  personal  property ;  for»  by  the  private  acts  made  for  the  provision 
>f  the  poor  in  this  city,  personal  as  well  as  real  property  is  liable  to  the  poor-rates .    ^ 

t.ord  MansF'I  Bi,o.— Though  (he  case  does  not  su&ciently  explain  whether 
this'  machine  or  steel-yard  is  annexed  to  the  freehold,  yet  the  nature  of  the  thing 
supplies  tbe  place  of  an  explanation.  It  must,  from  the  very  nature  of  it.  be 
annexed  to  the  freehold,  It.  is  stated  to  be  the  machine-house,  and  the  steel-yard 
is  the  most  valuable  part  of  the  house.  The  house  was  built  for  the  machiiie, 
Bad  not  tb^  machine  for  the  house.  No  objection  arises  from  the  amount  of 
the  rate  ;  fbr,  though  no  deduction  is  stated  to  be  made  for  the  laboqr  of  work- 
iig  the  machine,  or  for  the  wear  and  tear  of  it,  yet  It  is  only  rated  at  a  little 
th^n  half  the  value. .         .     , 
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1 78?.    bouse.     And  thoif gh  thiit  circumstattCQ  ifas  faisivtecl  oa  at  rib 

u.y-^    bar,  yiet  the  whole  vas  held  rateable.    If  the  argumenc  dm 

Thi;  Kiwc  convenifnti  were  to  be  resorted  t6  on  such  an  »ci:asi€»n,  itisG 

^a»9^    be  observed  that  these  manMfacturea  tend  to  increase  the  bub 

ber  of  the  poor  in  those  places  where  they  are  carried  on ;  n 

those  persons  who  are  the  means  of  encreasing  the  poor-m^ 

onght  to  contribute  to  the  support  of  the  poor.     The  fact  n 

troduced  into  the  case,  with  respect  to  the  usage  of  not  rati^ 

personal  property  in  this  parisli,  canpot  vsiry  th^  present  qw^ 

tion  ;  for  till  the  case  of  the  weighing*engine,  no  suck  pd 

f»erty  as  that  had  been  rated  ;  and  yet  that  was  no  objectiti 
n  that  case.  In  The  King  against  Saltrem  (a)  the  Court  sai^ 
that  the  usage  of  a  particular  parish  could  not  coatrtd  t^ 
construction  of  an  act  of  parliament.  And  in  The  Kingr.  Hef^ 
man  {b)^  Probyn^  J.  said,  usages  that  can  vary  the  eoastni« 
tion  of  an  act  of  parliament  must  be  universal,  sind  not  od\ 
the  usage  of  a.  particular  parish. 

Secondly,  The  engine,  as  producing  a  certain  airouad  pc!^ 
manent  profit  without  any  risk,  is  rateable.  It  pannot  now  bi 
contended  that,  as  a  general  question,  personal  property  if  so 
rateable.  In  the  case  of  the  London  waterworks  {e)  it  w4 
argued  that  the  projects  of  a  hazardous  adventure  were  not  4 
objects  of  taxation :  now  the  circumstance  of  having  recour^ 
'  to  such  arguments  admits  generally  that  personal  property  \ 

rateable.  In  RoUs  v.  Gell  {d)^  the  lessee  of  lead  mines  dikU 
the  crown  was  held  rateable  for  the  certain  annual  profe 
which  he  received.  So  in  the  c^e  of  the  weighing-oigia 
there  was  a  certain  extraordinary  profit  arising  frooa  it  whid 
was  determined  to  be  rateable.  If  it  be  ot^gected  diat  thj 
is  a  tax  on  labour  and  manufactures,  t,he  ^nswer  to  it  is^  tfM 

tb 

Willis  J.  concarred;  idding  that  the  whole  was  evidently  conidned^ 
one  entire  thing,  for  it  was  called  the  Madme'Bbuie. 

( t)  BvLLERy  J.  I  cannot  think  that  the  justices  at  sessions  had  asj  dan 
hut  that  the  engine  was  a  part  of  the  house,  and  the  most  material  put*  bj 
cause  the  profits  arose  from  thence.  The  doubt  left  to  the  Comt  wasy-wte^ 
profits  are  rateable.  But  the  rate  most  be  in  proportion  to  the  pivfita.  If  sp(| 
vare  house  be  rated  at  anj  particular  8um»  and  it  be  converted  into  a  Aop»  d 
rate  must  increase  in  proportion  to  the  increased  value  of  the  bouse  s  h«t  if  ^ 
shop  be  af;ain  converted  iilto  a  private  house,  the  rate  mtiist  ptopor rioaaftiy  d 
crease.  This  case  is  similar  to  the  Cbeltenkam  Sfa;  while  the  waten  aiesai 
the  rate  must.be  in  proponion  to  the  profits  artang  from  tb^  sale.  Inthepf 
sent  case,  the  description  is  sufficient.  The  house  is  known  bj  the  nftoe^ 
and  rated  as,  the  Machine- H(nue :  It  is  one  entire  thing.- 

Rule  absolute  for  quashing  the  order  of 

(f )  AsbbuTit,  Justice,  was  sitting  in  the  Court  of  Chancerj,  as  one  of  the  L^ 
Commissioners  of  the  Great  Seal. 

{^)E.^Q.^.B.R.        {h)Bott.%.        (c)  CM.  155.  a.        {i)On^^ 
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the  tenant  is  not  to  pay  the  tax ;  and  whatever  doubt  there  IfBT* 
alight  be,  whether  the  person  who  carries  on  the  manufacture 
would  be  subject  to  the  rate  in  respect  of  the  risk  he  runs^ 
yet  as  soon  as  the  engine  is  let,  that  risk  ceases  i  it  then  pro- 
duces a.ceruin  annual  profit,  and  the  manufacturer  is  notlia^ 
We. 

Bearcrofi^  Cockell  Serjeant,  and  Toppings  contra.  The  case 
of  St.  Nicholas  Gloucester  does  not  apply  here.  There  the 
Court  expressly  said  they  were  satisfied  on  the  circumstances 
of  that  case  that  the  engine  was  part  of  the  freehold^  and  that 
the  building  was  only  made  to  cover  it.  It  was  fixed  ia  the 
street,  which  was  the  soil  of  the  corporation^  and  therefbrt^ 
it  came  widiin  the  words  of  the  statute.  It  has  been  fre^ 
quently  remarked  by  the  Court  that  they  ought,  in  deciding 
questions  upon  the  43  Eliz*  c.  2.  to  be  governed  by  the  words^ 
and  not  to  extend  them  by  construction.  Now  there  are  no 
words  in  that  act,  which  can  justify  the  present  rate,  unless 
the  engine  be  considered  as  part  of  the  tenement.  In  the 
first  place  it  is  a  rate  on  a  house  called  the  engine-house  ;  but 
if  it  be  not  a  house,  it  is  immaterial  what  the  name  is  ;  and 
this  is  expressly  stated  not  to  be  a  dwelling-house.  In  the  next 
place  the  house  was  not  built  for  the  purpose  of  the  engine  ) 
it  was  formerly  used  as  a  weaver^s  shop,  and  at  present  it  con- 
tains two  other  engines  besides  the  one  in  question,  all  of 
which,  the  case  expressly  states,  are  not  fixed.  It  is  said 
Aat,  because  it  is  sometimes  worked  by  water,  it  must  be 
fixed ;  but  that  is  negatived  by  the  case,  for  it  is  stated  that 
it  may  be  moved  at  pleasure.  This  cannot  be  said  to  be  one 
entire  subject ;  for  if  the  house  were  freehold,  the  building 
would  go  to  the  heir,  and  the  engine  to  the  executor.  Not- 
withstanding the  original  lessee  is  to  pay  the  taxes,  to  rate 
this  engine  would  be  to  impose  a  tax  on  the  manufactures  of 
the  country  ;  because  the  undertenant  must  pay  a  higher  rent 
in  proportion  to  the  quantum  of  the  taxes,  so  that  the  rate 
must  ultimately  fall  on  the  manufacturer.  They  admitted  that 
the.usag^  of  a  particular  place  could  not  control  an  act  of  par- 
liament, but  contended  that  general  usage  might  explain  it* 
Now  if  this  engine  be  rateable,  the  same  reason  will  extend 
the  rate  to  stocking  or  woollen  machines,  which  were  in  use 
at  the  time  of  the  act,  but  which  have  never  been  held  to  \^ 
the  subject  of  a  rate.  It  appears  in  all  the  cases  where  per* 
sonal  property  has  been  held  liable  to  be  rated  that  there  has 
been  a  constant  usage  in  that  particular  place  in  support  of  it : 
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17S7*    bat  here  such  an  usage  is  expressly  negatWed.    Astheargu- 

^...^Y^  ment  of  inconvenience  has  been  resorted  to,  that  these  manu- 

The  Kino  factures  encrease  the  number  of  the  poor,  it  must  be  obsenr- 

^aim»t    ^^  ^i^^^  ll^^  f^^^  }^  1^^  reverse  ;  for  they  are  the  means  of  af» 

fording  employment  to  many  of  the  poor,  who  would  other* 

wise  have  been  under  the  necessity  of  receiving  relief  from  the 

parish. 

AsHHURST,  J«  It  seems  to  me  that  tlus  case  is  still  left 
imperfect,  for  it  is  not  stated  negatively  that  this  engine  is 
not  in  some  way  or  other  fixed  to  the  hoiise  while  it  is  in  a 
a  state  of  working.  It  is  only  stated  that  it  is  not  fixed  to  die 
Jloor :  but  it  may  be  fixed  to  the  walls  of  the  building  widioQt 
being  fixed  to  the  floor.  And  considering  the  nature  of  die 
thing,  it  must  be  so  ;  for  it  is  stated  that  the  engine  is  woA* 
ed  by  water,  and  the  force  of  the  water  would  displace  it  if  it 
were  not  fastened  to  the  building.  We  cannot  take  any  facu 
that  do  not  appear  on  the  case,  as  it  is  now  returned  ;  and  it 
is  not  stated  negatively  that  the  engine  is  not  fixed  to  the 
house.  At  all  events  part  of  the  subject  is  rateable ;  and  the 
rate  is  on  the  house  itself ;  and  if  the  thing  itself  be  rateable, 
the  quantum  of  it  is  not  for  our  consideration,  but  for  that  oi 
the  justices  below.  There  are  many  other  circumstances  sta- 
ted here  which  would  induce  us  to  discharge  this  rule.  This 
case  comes  directly  within  the  case  of  St.  Nicholas  Gloucester. 
The  house  and  engine  are  leased  as  an  entire  subject ;  fen*  it 
is  stated  that  the  premises  (which  comprehends  the  engine 
and  the  houss  together)  were  let  to  Walmsley,  who  underlet 
to  Hogg :  and  that  takes  away  all  leaning  we  might  otherwise 
have  to  discourage  a  tax  which  might  possibly  be  a  tax  oala* 
hour  ;  for  this  is  not  such  a  tax,  but  on  the  contrary  it  is  ex* 
pressly  stated  to  be  a  rate  on  the  lessor  of  the  premises.  On 
the  whole  therefore  I  am  of  opinion,  that  there  is  no  good 
reason  to  induce  the  Court  to  make  this  rule  absolute. 

BuLLER,  J.  I  have  always  been  of  opinion  that  it  would 
have  been  better  to  have  given  a  direct  opinion  at  once  upoa 
the  construction,  of  the  43  Eliz*  c.  2.  than  to  state  particular 
cases,  in  order  to  see  whether  they  formed  exceptions  to  the 
act  without  giving  an  opinion  on  the  general  construction  of 
it.  In  the  case  of  Atkins  v.  Davis  faj^  I  stated  the  princi* 
pk  to  be  that  every  man  should  pay  acording  to  his  abili^  f 
it  seems  to  be  a  principle  of  natural  justice  ;  and  if  that  be 
right,  the  court  has  nothing  to  do  in  doubtful  cases,  but  lo 
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see  how  they  can  be  adapted  to  the  principle.     In  that  case  I     1787. 
agreed  with  the  court  that  we  cannot  impose  a  new  tax  on  the    ^--v*-^ 
subject  by  construction  :  we  are  not  to  make,  but  to  explain  The  King 
the  law.     But  I  then  thought  and  still  do  think  that,  as  a  ge-    ^^^^ 
neral  question,  personal  property^is  rateable,  aild  the  question 
ought  always  to  be,  whether  the  particular  case  be  an  exception 
to  the  general  rule  ?     I  am  very  well  aware  of  the  great  diffi- 
culty of  rating  personal  property  in  all  cases  :  but  if  it  can  be 
done,  we  must  pronounce  the  law ;  and  I  think  by  law  it  is 
rateaole. 

Now  in  this  case  it  is  objected  that  the  property  is  distinct 
in  its  nature ;  that  the  building  and  the  engine  are  not  the 
same,  because  the  former  would  go  to  the  heir  and  the  latter 
to  the  executor.  This  may  be  so  in  some  cases,  but  1  think 
the  objection  is  perfectly  immaterial  here.  If  the  house  be 
freehold  it  will  go  to  the  heir,  if  leasehold  to  the  executor  ; 
and  if  the  engine  be  distinct  from  the  house,  that  at  any  rate 
would  go  to  the  executor.  But  if  the  property  be  in  its  na- 
ture rateable,  it  is  indifferent  to  whom  it  will  belong.  How- 
ever, in  this  case  it  is  clear  that  both  the  engine  and  the 
house  go  together,  for  they  are  in  the  hands  of  a  leaseholder; 
they  are  rented  together,  and  therefore  would  go  to  the  exe- 
cutor. But  in  my  opinion  that  does  not  make  any  difference 
in  the  question.  The  counsel  for  the  appellants  then  objected 
that  this  is  a  rate  on  manufactures ;  I  agree  that  it  is  so.  Yet 
it  is  not  a  rate  on  labour,  which  cannot  be  maintained ;  but 
on  the  produce  of  labour,  and  the  produce  of  labour  is  ratea- 
ble. What  a  person  may  acquire  in  a  profession  is  not  eo 
nomine  rateable :  but  if,  with  his  profits  he  purchased  land, 
&€•  that  may  be  rated.  Therefore,  in  questions  of  this  kind, 
we  are  not  to  go  into  the  manner  in  which  the  property  may 
have  been  acquired ;  but  the  Question  ought  always  to  be. 
Whether  the  thing  which  exists  is  to  be  rated  ?  And  the  rule 
is  that  personal  property,  if  visible  and  yielding  a  certain  an- 
nual permanent  profit,  may  be  rated.  In  the  present  case  the 
house  and  the  engine  are  let  together  as  an  entirety ;  and 
upon  this  ground  also  I  am  of  opinion  that  the  rate  is  good« 

Grose,  J^  The  question  for  the  opinion  of  this  Court  is 
not,  whether  the  rate  itself  be  equal  or  not  ?  that  is  a  matter 
for  the  consideration  of  the  justices  below  :  but  the  question 
here  is,  whether  by  law  this  particular  species  of  property  as 
described  in  the  case  is  or  is  not  rateable  i  Now  the  property 
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lf87«     question  is  an  engine-house  fitted  up  with  this  engine  in  it 
^^■y-i"^    (whether  fixed  to  it  or  not  is  not  stated,)  and  all  let  together 
The  King  under  one  lease.     For  it  appears  that  Walmsley  was  the  lessee 
4^itut     qI  |h<*  premises^  which  comprehends  the  engine  as  well  as  the 
^^^*     house.     Then  the  engine  is  let  as  part  of  the  house ;  and  the 
rate  is  upon  the  engine-house.     Now  by  the  express  words 
of  the  sutute  43  Eiiz.  c.  2.  s*  1.  every  occupier  of  lands, 
houses^  he.  is  liable  to  be  rated.     Leasehold  property  has  al- 
ways been  rated,  and  this  comes  withyi  that  description.  Sup- 
pose the  owner  of  a  tenement,  which  unfurnished  would  let 
only  for  a  trifling  rent,   fitted  it  up  as  a  malt-house,  and  put  a 
malt-mill  into  it,  and  then  let  the  whole  together  ;  the  whole 
must  be  estimated  together  as  any  other  leasehold  property  ac- 
cording to  its  value*     It  has  been  argued  that  this  rate  cannot 
.    be  supported,  because  it  bag  not  been  the  usage  in  Ribchester  to 
rate  personal  property.    But  we  are  interpreting  an  universal 
law,  which  canqot  receive  different  constructions  in  different 
towns.     It  is  the  general  law  of  the  land  that  this  kind  of  pro- 
perty should  be  rated ;  and  we  cannot  explain  the  law  differ- 
ently by  the  usage  of  this  or  that  particular  place.     If  there 
had  been  any  agreement  entered  into  by  all  the  inhabitants  of 
the  town  not  to  rate  any  particular  species  of  property  for 
their  own  accommodation,  that  migh:  have  been  binding  upon 
themselves  as  an  agreement :  but  if  a  case  be  stated  for  the 
,    opinion  of  this  Court  upon  the  law  on  the  subject^  we  cannot 
construe  the  act  of  parliament  according  to  their  agreement. 
As  to  usage,  I  am  clearly  of  opinion  that  it  ought  not  to  be 
attended  to  in  construing  an  act  of  parliament,  which  cannot 
admit  of  different  interpretations  :  where  the  words  of  the  act 
are  doubtful,  usage  may  be  called  in  to  explain  them.     Here 
it  is  not  pretended  but  that  the  house  is  wH>rth  the  sum  «t 
which  it  is  rated ;  and  if  so,  we  cannot  say  that  property  in 
such  circumstances  shall  not  be  taxed.  As  to  the  argument  of 
this  being  property  of  different  kinds,  and  that  part  of  it  would 
go  to  the  heir,  and  part  to  the  executor,  it  does  not  prove  that 
^he  house  ought  not  to  be  taxed  at  the  sum  at  which  it  is  kU 
but  it  attempts  to  shew  that  it  should  be  taxed  only  at  the  sum 
for  which  it  would  be  iety  if  there  were  no  fixtures  ;  but  here 
the  house  and  the  engine  are  let  together  as  an  entire  subject^ 
$ind  as  such  they  are  liable  to  be  rated.   This  case  is  not  to  be 
diatinguished  from  that  of  St.  Nichoias  in  Gloucester. 

Rule  to  quash  the  order  pf  sessions  discharged  (a)« 

{a)  Vide  H,  JBf*  Rep.  258.  n*  a. 
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1787. 
JIUTCHINSON  against  JOHNSTON.  C^-> 

Saturday, 
May  12th. 

XHIS  was  a  rule  to  shew  cause  whv  the  sum  of  70/.  135.  Where  two 
lOJ.  paid  by  the  plaintiff  to  the  sfieriff  of  Mtddkaex  uh-  w"5«  of^^i 
ler  a  writ  of  Jieri facias  issued  at  the  suit  of  y.  Gcvtr  ^Z^'^^^^^^l^n^'xh 
:he  goods,  Csfc.  of  the  defendant  should  not  be  repaid  by  the  same  de- 
sheriff  to  the  plaintiff.  fendantare 

The  circumstances  which  gave  rise  to  this  application  were  ^^'Ivcred  lo 
these  :  On  the  25th  of  November  1786  the  plaintiff  entered  up  different*"* 
judgment  against  the  defendant  for  600/.  and  on  the  same  day  days,  and  no 
sued  out  'AJiertJacias  directed  to  the  sheriff  of  Middksex  ;  on*^'*  "  *^^' 
which  a  warrant  was  granted  on  the  same  day  to  ^^^pson 'di^^^^^^^ 
sheriff's  officer,  who  entered  and  took  the  defendant's  goods  ant's  goods 
on  the  evening  of  that  day.    On  the  27th  of  November  another  the  fim  ex- 
shcriff^s  officer  entered  the  defendant's  house  by.  virtue  of  af^"^'^"*"^ 
warrant  on  ^  fieri  facias  dated  23d  of  November  for  63/.  10*.  oHty  even"' 
and  interest,  besides  fees,  Esfc.  at  the  suit  of  Gover.     On  the  though  the 
return  of  the  writ,  the  plaintiff  applied  to  the  sheriff  for  a  bill^»«"««  were 
of    sale,  who  informed  him  that   Governs  execution,   heingyj]^"^^® 
brought  into  the  office  prior  to  the  plaintiff^s  must  be  first  sa-  subsequent 
tisfied  ;  upon  which  the  plaintiff  paid  into  the  sheriff's  hands cxecmion. 
70L  13s.  10^.  the  amount  of  Governs   execution,  which  was^"^*^^^ 
the  sum  now  claimed.  ^Tslil^ig 

Bearcrofty  Mingay^  Palmer  and  Garrorv^  shewed  cause,  and  under  the 
contended  that  the  sheriff  was  not  only  justified,  but   bound  »«««"<* fxe- 
to  give  a  preference  to  Governs  execution,  because  the  wrii^JJ"^^^'^^!^ 
which  was  first  delivered  to  the  sheriff  must  be  first  executed,  the  amount 
At  common  law  the  goods  were  bound  from  the  teste  of  the  of  the  debt 
fieri  facias  ;  but  by  the  29  Car,  2.  c.  3.  s.  16.  they  are  bound  ^^^^  '*>« 
from  the  delivery  of  the  writ  to  the  sheriff.     The  "moment  i,o„  ^^^^^ 
therefore  Gover'^s  execution  was  delivered  to  the  sheriff,  the  security 
defendant's  goods  were   liable  to  satisfy  his  debt.     In  ^'wic//- *^c  Court 
comb  V.  Buckingham  (a)^  Ld.  Holt  said,   that  if  two  writs  ^<5^'|^^"^j^^l^ 
delivered  to  the  sheriff  on  different  days,  and  the  sheriff  ex- ghentt  tore- 
ecute  the  last  first  by  making  sale  of  the  goods\  the  sale  will  fund  that 
stand  good,  and  the  person  who  delivered  the  first  writ  to  the  raon^ron 
sheriff  shall  have  his  remedy  by  an  action  against  him.  But  the  "^^"^"• 
reason  given  why  the  vendee  in  such  a  case  shoidd  keep  pos- 
session, is,  because  it  is  for  the  quiet  of  purchasers.     So  that, 
if  the  sheriff  had  actually  made  sale  of  the  defendant's  goods 
Upder  the  setond  execution,  the  vendee  might  have  retained 

them 
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1787.     them  against  the  creditor  under  the  first  execution :  but  as  a 
^— ^— ^   sale  was  made  under  the  plaintiff's  writ  of  execution^  ll 

Hut  CHIN-,  goods  were  bound  in  the  hands  of  the  sheriff  by  the  dcfiipcsy 
*^.'*      of  Gover^x  writ.     The  seizure  by  the  sheriff's  officer  W3ks  a 

Jo?NSTON.  seizure  by  the  sheriff;  and  no  act  has  been  done  in  this  cmm 
to  give  an  absolute  priority  to  the  plaintiff's  execution :  but^  if 
a  preference  has  actually  been  given  to  either,  it  is  to  600^7% 
because  this  application  appears  to  be  made  to  recover  bjbck : 
money  paid  under  Governs  writ.  As  no  sale  was  made  aadcr ' 
the  plaintiff's  execution,  the  writ  first  delivered  to  the  sYkcrUt 
is  entitled  to  a  priority.  So  though  an  extent  at  the  suit  of  j 
the  crown  takes  place  of  an  execution  sued  out  before  s  yet ! 
if  the  goods  have  been  actually  sold  under  a  prior  executicMiy  ' 
an  extent  will  not  over-reach  the  sale*  And  this  is  the  rem- 
son  of  making  provisional  assignments  under  commissions  of ' 
bankrupt,  lest  an  extent  should  issue  before  a  filial  assign*  ! 
,    ment.  ' 

Burroughs  contra^  admitted  that  the  sheriff  has  in  fanr  no  ' 
election,  but  is  bound  to  execute  that  writ  first  which  is  fifrc  ' 
brought  to  his  office.     But  though  he  is  so  bound,  3ret  if  in 
point  of  fact  he  does  elect,  such  election  binds  the  goods^  aod 
the  other  party  has  only  a  remedy  against  the  sheriff,    /kik 
execution  is  an  entire  things  and  cannot  be  superseded  after  ! 
it  is  once  begun.  Clerk  v.  Withers^  Salk.  322.  Charter  v.  Pctttr^  \ 
Cro.  EL  597*  Moor  54,2.     Here  the  sheriff  had  begxm  tociK. 
cute  the  plaintiff's  writ  first,  which  when  once  began  could   ' 
not  be  defeated  by  Governs  execution.     The  statute  of  frauds   I 
makes  no  difference  in  the  present  case  :  at  common  law  the 
goods  were  bound  from  the  teste  of  the  writ ;  and  this  sta- 
tute  directs  that  they  shall  only  be  bound  from  the  deliveiy  of 
the  writ  to  the  sheriff.     But  it  was  determined  soon  after  the 
passing  of  that  act,  ^^  that  it  was  only  made  to  assist  a  purcba- 
«er  in  market  overt,  and  that  it  left  the  party  to  the  suit  as  he 
was  at  common  law  («)."  In  2  £y.  Cas»  Abr.  381.  Ld.  Hard- 
T(;icif  recognized  the  same  construction.  1  Ld.  Raym.  252.  In 
Salk.  323.  it  is  said,  that  by  a  seizure  of  goods  under  an  exe* 
cution  the  property  is  absolutely  divested  out  of  the  defen« 
danc,  and  is  in  abeyance.     From  the  moment  of  the  seizure 
under  the  plaintiff's  execution,  the  plaintiff  had  a  right  to  the 
produce  of  the  goods,  though  he   had  no  property   in  the 
goods  themselves.     And  though  the  act  of  the  officer  be  die 
act  of  the  sheriff  so  as  to  make  the  sheriff  answerable,  yet  the 
entry  of  one  officer  for  a  particular  purpose  under  a  special 
warrant  cannot  be  the  entry  of  the  sheriff  for  another  purpose. 

So 
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that  the  entry  of  Ssmpion  under  tht  plaintiff's  execution     17BT. 
not  be  considered  as  the  actual  execution  of  Governs  writ,   ^■^'■y— -^ 
d  independent  of  the  right,  it  would  be  highly  inconvenient  ^°^®"'^~ 
lIIow  a  dormant  execution  to  take  place  of  a  subsequent  one     ^J^jc 
ually  executed :  it  would  open  a  door  to  inBnite  fraud  and  Johmston. 
Listice.     And  the  safest  rule  seems  to  be,  that  he  who  first 
sea  should  be  first  entitled. 

Oouglas^  amicus  Curias^  mentioned  the  case  of  Rybot  v.  Peck^ 
u  {aj^  where  it  was  determined  that  the  execution  last  ex- 
ited, though  first  delivered,  was  good  against  the  sheriff. 
A^aHHuasT,  J.  The  general  principle  of  law,  and  which 
I  not  been  contradicted  by  any  of  the  cases  cited,  is,  that 
:  person  whose  writ  is  first  delivered  to  the  sheriflPis  entitle  d 
a  priority ;  and  that  the  goods  of  the  party  are  bound  by  the 
livery  of  the  writ.  But  the  legislature  saw  the  inconveni- 
:e  and  hardship  which  would  fall  upon  innocent  purchasers, 
he  vendee  under  the  second  writ  were  liable  to  be  dispos- 
ise^l  of  the  goods  which  he  had  bona  fide  bought ;  and  there- 
'c  they  guarded  against  it  by  the  statute  of  frauds.  This  I 
derstand  was  the  sole  object  of  that  part  of  the  act.  It  v/as 
ly  intended  to  secure  the  possession  of  purchasers  under  an 
ecution*  Here  Governs  execution  was  delivered  on  the  5J3d 
November^  and  the  plaintiff ^s  not  till  the  25th.  It  is  true 
iced  that  the  entry  under  the  first  execution  was  not  made 
I  the  27th,  which  was  after  the  second  ;  but  though  the 
eriff  suffered  the  seizure  to  be  made  under  the  second  ivrit 
St,  yet  he  knew  at  that  time  of  Governs  execution,  and  th<;fre- 
re  made  the  bill  of  sale  to  the  plaintiff  expressly  under  the 
ndition  of  securing  him  against  Gover*  This  then  is  not 
bill  of  sale  under  an  execution  to  an  innocent  purchaser, 
;t  to  a  person  who  purchased  with  notice  of  a  prior  cl?  lim. 

This 

[a)  M,  19  G.  3.  B»  R*  the  Court  seemed  to  think  at  the  time,  whaA  afier- 
irds  appesured  to  be  the  hcx^  that  in  the  case  of  Rybot  and  Ftdbanu  which 
s  been  cited,  there  had  been  an  actual  sale.  That  case  was  as  futlowi  : 
RybaiY  Peeiham^  Micbaelmoi  19  Geo.  3.  This  was  an  action  against  uheshe- 
'  for  a  false  ratum  to  a  fieri  faeitu*  The  plaintiflP  delivered  a  writ  o{  execu- 
n  to  the  sheriff,  under  which  his  officer  levied  the  debt,  wndmade  a  biU'oftaU, 
ten  the  sheriff  discovered  a  former  eiiecutlon  in  the  office,  and  retumi.-d  mdU 
la.    On  this  case  the  defendant  obtained  a  verdict. 

Bot  amotion  was  made  for  a  new  trial  on  the  ground,  that  though  tihe  other 
-it  of  execution  being  delivered  first  was  material  between  the  plaintildfin  that 
it  and  the  sheriff,  and  would  be  sufficient  to  charge  the  sheriff,  v;hh  that 
bt ;  yet  it  was  not  material  between  the  present  plaintiff  and  the  sh  eriff,  for 
,  having  once  to/d  under  the  plaintiff's  execution,  was  answerable  to  him  for  . 
e  debt.  Ctrtb,  419.  SsU.  320.  h  5  Mod.  376,  were  cited.  On  th<-  day  of 
ewing  cause,  the  defendant's  counsel  gave  op  the  case  ;  and  a  verd  ct  was  or- 
ted  to  be  entered  for  the  pHuntiff. 
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AON 

agaimt 
Johnston. 


17  W»  This  agreement  takes  it  out  of  all  the  cases  cited  widi  respec 
'— v"-^  to  innocent  vendees.  The  cases  cited  shew  clearly  ib 
HuTCHiN-  though  the  possession  of  an  innocent  vendee  shall  not  beds 
turbedf  yet  as  to  all  the  rest  of  the  world  the  goods  are  boui 
from  the  delivery  of  the  writ.  In  Rybot  and  Peckham  tfacc 
cond  execution  was  completed  ;  and  it  was  for  that  reason tbj 
the  claimant  under  the  first  execution  could  not  recover  M 
money  out  of  the  hands  of  the  creditor  under  the  seconds 
ecution  \  and  his  only  remedy  was  by  an  action  against  lis 
sheriff.  But  that  is  not  like  the  present  case  ;  for  heretlj 
execution  was  not  so  completely  executed  as  that  the  moesj 
was  paid  into  the  hands  of  the  plaintiff  claiming^  uoder  tbeid 
cond  execution.  He  is  not  a  vendee  without  notice^  and  so  i 
not  protected  by  the  statute.  It  is  clear  therefore,  that  he  i| 
not  entided  to  recover  this  money  out  of  the  hands  of  tU 
sheriff. 

BuLLEB,  J.  At  all  events  this  rule  must  be  d]scha7|ed| 
for  supposing  the  law  to  be  as  the  plaintiff's  counsel  hascca 
tended ,  this  is  not  a  case  in  which  the  court  ought  to  inttrfen 
on  motion  :  for  if  the  plaintiff  be  right  he  may  bring  bis  ici 
tion  against  the  sheriff.  But  I  think  the  law  is  cleai^  odieri 
wise.  In  the  case  of  Rybot  and  Peckham^  the  sheriff,  harisj 
two  writs  of  execution,  levied  and  sold  under  the  secoodi 
There  the  court  held  him  answerable  to  both  parties.  Bq{ 
here  Cover* it  writ  was  first  delivered  to  the  sheriff,  and  he  htj 
actually  sold  under  that  execution^  as  appears  by  the  phttotiffl 
own  rule.  Therefore  the  sheriff  having  levied  at  thesaitol 
Cover  is  liable  to  him. 

GuosE,  J.  Declared  himself  of  the  same  opinion;  obserr^ 
Sng  that  the  money  which  was  the  object  of  the  present  ippli^ 
cation^was  levied  under  Governs  execution. 

Rule  ditchargni 


JVfow^jr,  •   SHOVE  agcunst  WEBB. 

May  14th.  ^ 

The  consi-  A  SSUMPSIT  for  goods  sold  and  delivered  ;  money  paid 

deration  of  f\  j^^jj  q^^  g^j  expended  ;  money  had  and  received;  m 

Sng  part^  ^^^  goods  sold  and  delivered  to  one  A*  Dobinson  upon  tfe  (bi 

\y  a  debt  fendanv.'s  credit  and  at  his  request.    Plea  the  general issae. 

Mtttecedent/y  Qg 

due  for 

goods  sold 

and  the  residue  thereo:f  money  paid  at  the  thne  of  gfranting  it,  the  grantee  mar  i<cc«e 

back  the  whole  considt -ration,  if  the  annuity  be  set  aside  for  informality  in  regiteering  tk  0^ 

morial.     ^are.  Whether  be  can>  if  part  of  the  consideration  be  for  goods  sold  at  the  tice^ 

granting  the  annuity  ? 
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On  the  trial  at  Ae  sittings  after  last  Hilary  Term  at  GuiU*    ifST* 
Aotf  %efore  Buller^  J.  a  verdict  was  taken  for  the  plaintiff,  da-   ^^--^ 
snages  160/.  17f.  Sd.  sabject  to  theopinion  of  the  Court  as  to     Shovb 
the  sum  of  1 18/»  IT*.  M.  part  thereof.  °f^ 

The  defendant  on  the.26di  of  7ii/y»  1T83,  executed  a  bond  * 

wid  warrant  of  attorney  to  coukss  judgment  thereon  in  the 
ctmrt  of  Common  Pleas,  for  securing  an  annuity  of  95L  du- 
ring the  life  of  the  defendant*  The  defendant  also  executed 
on  assignment  of  his  half-pay  as  an  ensign  in  Uie  army  as  a 
collatend  security*  The  deeds  for  securing  the  annuity  have 
been  since  set  aside  in  the  Common  Pleas^  because  part  of 
the  consideration,  for  which  the  annuity  was  granted^  was  461* 
t99. 9^.,  due  from  the  defendant  to  the  plaintiff  for  goods  j^rr. 
viauily  sold  by  the  plaintiff  to  him,  which  was  not  specified  in 
the  memorial  as  registered*  The  residue  of  the  considera-^ 
tion^  W  which  the  annuity  was  granted,  was  71/*  I7a,  6d.  paid 
1^  the  plidntiff  to  the  defendant  in  cash  at  the  time  of  granting 
the  annui^*  The  defendant  is  indebted  to  the  plaintiff  in 
4s/!.  for  goods  sold.  ^ 

The  question  for  the  opinion  of  the  Court  is,  ^yhether  the 
plaintiff  is  entitled  to  recover  any,  and  what,  sum  beyond  the 
sum  of  42/.  i 

This  case  was  argued  on  a  former  day  in  this  term  by  fTood 
tor  tibe  pluntiff,  and  Bower  for  the  defendant,  when  the  Court 
took  time  to  consider  of  it* 

On  diis  day  Ashhurst^  J.  delivered  the  opinion  of  the  Court* 

The  question  in  this  case  will  depend  on  the  construction 
of  the  statute  17  Geo.  3*  c*  26.  called  the  Annuity  Act*    It  ap- 

Kars  from  the  above  state  of  the  case,  that  the  contract  be<^ 
reen  die  parties  was  for  the  sale  of  an  annuity  of  25/.  Jter 
tmn*  by  the  plaintiff  to  the  defendant,  the  consideration  of 
%faich  was  a  debt  of  46/.  19^.  9d.  antecedently  contracted  by 
the  defendant,  and  a  sum  of  7X1.  X7s.  6d.  paid  to  him  by  the 
plaintiff  in  money.  Upon  the  registering  of  this  contract  un- 
der die  Annuity  Act,  the  consideration  was  stated  to  be  the 
ftum  of  118/.  17 s.  Zd.  paid  in  money,  whereas  part  of  it  was 
for  goods  sold*  The  Court  of  Common  Pleas  very  properly 
set  aside  and  vacated  the  security,  which  they  found  them<* 
Selves  bound  to  do  under  the  express  words  of  the  statute* 
And  the  question  is.  Whether,  as  the  security  is  set  aside, 
die  party  can  resort  back  to  the  original  debt,  the  fairness  of 
which  is  not  impeached,  and  maintain  his  action  for  the  reca« 
very  of  it  i  On  the  part  of  the  defendant  it  was  argued  that 
die  Legislature  meant  to  make  it  //fego/  to  contract  for  the  sale 
Vol.  I.  B  b  b  b  b  of 
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1787*  of  an  aimuity  for  any  other  consideration  than  that  of  moaeyy 
^'v*w^  and  if  any  part  of  the  consideration  is  for  goods  delivered,  k 
Shovb  so  far  taints  the  transaction,  that  if  the  security  is  set  aside, 
vFebb  ^^  ^^i^^  ^f  action  can  ever  arise  as  for  goods  sold*  In  order 
to  decide  this  question,  it  will  be  necessary  to  consider  the 
provisions  and  meaning  of  the  act  of  parliament.  It  first  pro- 
vides that  a  memorandum  of  all  deeds  for  granting  life  annu- 
ities shall  within  20  days  after  the  execution  thereof  be  enro- 
led in  the  Court  of  Chancery,  which  shall  contain  the  date, 
names  of  the  parties,  &f  c«  otherwise  the  security  shall  be  void, 
f  It  then  provides  that  in  every  deed,  instrument,  or  other  assu- 
rance, by  which  any  annuity  shall  be  secured,  *^  the  consider- 
**  ation  really  and  bona ^depzid^  which  shall  be  in  money  onfy^ 
^^  shall  be  fully  and  truly  set  forth  and  described  in  words  at 
^^  length,  otherwise  to  be  null  and  void  to  all  intents  and  pur- 
**  poses.'*  Then  it  provides,  that  **  if  any  part  of  the  consi- 
deration shall  be  returned  to  the  person  advancing  it,  or  if  the 
consideration  be  paid  in  notes  which  shall  not  be  paid  when 
due,  or  if  the  consideration  or  any  part  of  it  be  paid  in  goods, 
Csfc.  in  all  and  every  of  the  aforesaid  cases  it  shall  and  may  be 
lawful  for  the  party  to  apply  by  motion,  (^c*  and  if  it  shall  ap. 
pear  to  the  Court  that  such  practices  as  aforesaid  or  any  of 
them  have  been  used,  it  shall  and  qpuiy  be  lawful  for  the  Court 
tp  order  the  deed,  bond,  &c«  to  be  cancelled,  and  the  judg* 
ment,  if  any  has  been  entered,  to  be  vacated."  These  are  the 
principal  provisions  in  the  act  of  parliament  on  which  die  ques- 
tion slrises.  Now  had  any  part  of  the  consideration  been  for 
ffoods  delivered  ai  the  time^  which  by  agreement  were  to  stand 
for  so  much  money  ,as  the  value  put  upon  them,  then  the 
question  would  have  fairly  arisen.  Whether,  as  this  was  in  die 
teeth  of  the  act  of  parliament,  and  one  of  die  mischiefs  the 
act  meant  to  remedy,  as  great  frauds  were  practised  in  palm- 
ing goods  upon  the  purchaser  of  the  annuity,  which  were  not 
of  half  the  estimated  value;  then  I  say  the  question  would  fair- 
ly have  arisen,  whether,  if  the  securities  were  set  aside,  the 
law  would  have  raised  any  implied  promise  to  pay  the  value  of 
the  goods  i  and  the  maxim  might  have  been  urged  quod  ex  mO' 
leficio  non  oritur  contractus.  But  as  that  is  not  the  case  here, 
we  give  no  opinion  upon  it.    The  goods  here  were  not  origi- 

i finally  delivered  with  any  view  to  such  contract,  but  were  real- 
y  and  bona  fide  sold.  The  contract  was  stricdy  legal,  and  not 
within  the  mischiefs  intended  to  be  remedied  by  the  act. 

The  security  then  is  set  aside,  not  on  account  of  any  fraud 
or  defect  in  the  contract  itself,  but  upon  a  formal  defect  in 

making 
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makhig  the  memorial,  or  at  least  it  was  an  innocent  mistake  of  1787. 
the  law.  And  taking  that  to  be  the  case,  when  the  security 
was  vacated,  the  original  contract  revived.  If  indeed  the  sale 
had  been  made  a  few  days  before  colourably,  and  with  a  view 
of  afterwards  stating  the  antecdent  debt  as  a  part  of  the  con- 
sideration of  an  annuity  intended  to  be  granted,  that  would 
have  totally  altered  the  case  ;  but  as  it  is  to  be  taken  that  they 
were  banajide  sold,  we  diink  the  plaintiff  is  entitled  to  recover 
for  them. 

In  regard  to  the  money  paid  as  part  of  the  consideration ;  as 
the  security  is  not  set  aside  for  any  fraud  in  the  transacticm,  but 
merely  for  a  mistake  or  an  omission  in  form,  it  becomes  un* 
conscientious  in  the  party  to  reuin  it,  and  is  therefore  recove- 
rable  on  the  count  for  money  had  -and  received  to  the  plain, 
tiff's  use.  Therefore  we  are  of  opinion  that  the  plaintiff  is 
entided  to'recover  for  his  whole  demand. 

Judgment  for  the  plaintiff  160/.  17^.  t^d. 

COODTITLE  on  the  Demise  of  EST  WICK  againat  WAY.  ^^1^ 

UPON  a  motion  for  a  new  trial,  where  ^farcr^,  Bower ^K^tspn 
and  Mills  argued  for  the  defendant,  and  Phmer  for  the  conuiain^ 
lessor  of  the  plaintiff,  the  Court  took  time  to  consider,  and  now  ^•^  ^ 
AsHRURST,  J.  delivered  the  opinion  of  the  Court  as  follows:  SSSTUS" 
This  was  an  ejectment  brought  by  the  lessor  of  the  plaintiff,  m  a^ret- 
daiming  under  a  demise  made  by  Lord  Abingdon  to  him,  by  ?f^2,^ 
deed  dated  in  1784,  where  the  trust  of  the  term  was  for  thejjj^^ 
benefit  of  creditors.    The  defendant  claimed  under  a  lease^  ^potsetum 
it  was  opened  by  the  defendant's  counsel  (at  the  last  Oxford  imm§dia$efy, 
assizes  before  Grove,  J.),  dated  in  1779,  which  was  prior  ioJji'^J"^ 
point  of  time  to  the  demise  to  the  lessor  of  the  plaintiff.    The  ^  aJ!^^ 
agreement  when  produced  in  evidence,  appeared  to  be  on  fm*  in/inuro, 
per  unstamped,  and  not  under  seal;  it  imported  to  be  articles  op<ntet  oa^ 
of  agreement  between  Lord  Abingdon  and  the  defendant's  fi^^g^,^^f 
ther,-by  which  Lord  Abingdon^  in  consideration  of  a  sum  of  for  a  leaae^ 
money  to  be  paid  by  Way^  sold  him  the  goods  in  his  house  at  mod  not  u  s 
RycoU    The  subsequent  part  of  the  agreement  was  as  follows ;  ^^^^  ^^^ 

**A.VidJ^i,„^ 

itimpedy  if  execatad  before  33  G.  3.  e,  .581  The  trustee  of  a  term  ta  satisfy  crautors»  not 
litving  nodce  of  an  agreement  for  a  lease  before  tbe  grant  of  the  term,  may  roaiatain  an  eject- 
ment aga'mst  the  tenant  in  possession  under  the  agreement.  A  lease  In  writing,  fhoi^h  not 
MMkr  Ml;  cannot  he  given  in  evidence,  unless  it  be  stamped.  ' 
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178r«    ^^  Aftd  fbrthcr  the  taid  Earl  of  Alungdmi  (toth  herebjr  wrM  to 

Ci-vW   ^^  kt,  and  the  said  Richard  Way  agrees  to  rent  and  ta£e,  for 

GooBrtrifB  ^»  the  term  of  seven,  fourteen,  or  twenty*one  years,  in  ease  tlia 

^mm    u  said  Earl  shall  so  long  live,  at  and  for  the  rent  of  \4ML  a^ 

^^^*     «« j^m>,  to  be  paid  half-yeaiiy,  (the  said  Earl  to  pay  or  idlotr 

^  aU  manner  of  tithes  and  taaes  both  ordinary  and  extradttliiia* 

^  ry,)    all  his  estate,  &fc.  at  Rycot.    It  is  agreed,  the  said  Sim 

^  chard  Way  shall  enter  upon  aU  the  said  pemises  immedkHeku 

**  but  not  commence  payment  of  rent  untd  Lady^bxy  next*    It 

«*  is  further  agreed,  tnat  leases  with  the  usual  coveaaata  riudl 

^  be  made  and  executed  by  the  parties  on  or  before  Afif4arf. 

^  moM  next," 

On  the  production  of  this,  it  was  contended  that  this  being 
produced  as  a  lease,  and  not  being  stamped,  it  could  not'  bo 
read  in  evidence ;  and  the  judge  beinff  of  that  opinion,  thecauso 
was  not  further  gone  into,  and  the  plaintiff  had  a  verdict,  h 
motion  has  been  made  for  a  new  trial,  on  the  ground  that  this 
was  not  in  fact  a  lease,  though  it  was  so  opened  by  the  defend* 
ant*s  counsel,  but  only  an  agreement.  On  the  part  of  the 
plaintiff,  it  was  contended  tluuthis  is  a  lease,  being  by  word% 
deprofsentii  for  which  was  cited  Prosser  v.  Philtifia  at  Nisi  Pri^ 
lit,  before  Mr.  Bvon  Perot  (a) ;  or  taking  it  not  to  be  a  ^caa^ 
but  only  an  agreement  for  a  lease,  then  it  gave  the  defemlailt 
only  an  equiuble  title,  which  cannot  be  set  up  in  a  court  ai 
law  against  the  plaintiff  who  has  a  legal  title*  So  that  either 
way  the  verdict  was  ri|^t«  .  On  the  part  of  the  defendant  it 
was  contendedt  that  though  in  commcm  parlance,  diis  may  be 
termed  a  lease,  it  is  in  law  only  evidence  of  a  parol  demise, 
it  not  being  under  seal,  and  that,  being  only  matter  of  evi* 
dence«  it  need  not  be  stamped.  And  as  to  the  other  objectioni 
they  answer  that  the  defendant's  agreement  is  prior  to  the  dtm 
mise  to  the  plaintiff,  and  that  they  caiild  have  proved  that  die 
plaintiff,  atthetimeof  the  defendant's  title,  knew  of  thede^ 
mise  to  hi  in ;  and  that  the  conveyance  to  him  beinf  a  voluntary 
conveyance,  he  stands  in  the  place  of  Lord  Alnngdofiy  and  must 
be  considered  as  a  trustee  for  the  defendant ;  and  the  ^ourt 
will  not  permit  him  to  bring  an  ejectment  against  his  cestui  pte 
trusts  As  to  the  question  whether  this  is  or  is  not  a  lease,  we 
are  all  of  opinion  that  this  is  not  a  lease  (A).  The  case  in  Nmf 
128*  of  Sturgeon  and  Paynter  is  in  point*  In  the  present  case, 
there  is  also  an  express  stipulation  that  leases  should  be  drawn 

before 

(•)  Buff.  IT.  r.  269.  (b)  Vide  Ck:  Ml.  33, 48$. 
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hdwe  Jfic^admas  p'  therefore  it  plainly  waa  not  the  intention     178f« 
of  (be  parUes  thai  such  agreement  should  operate  as  a  lease  ;   v/^    I 
but  only  that  it  should  give  the  defendant  a  right  to  the  imine-  Goodtitls 
diate  possession  till  a  iease  could  be  drawn.    Had  it  been  a     ^^'^"^ 
kase,  and  as  such  it  was  offered  in  evidence,  we  think  that  At         ^^* 
determination  was  right,  that  it  ought  to  be  stamped.    For  as 
to  the  argument  that  the  word  iease  is  inserted  in  the  stamp, 
act  amongst  other  instruments  which  are  all  specialties,  and 
therefore  that  it  shall  not  be  intended  that  tlie  Legislature 
meant  to  include  leases  not  by  deed,  we  do  not  think  any  such 
intention  can  be  inferred.     The  only  object  of  the  Legislature 
was  to  raise  a  revenue  from  certain  things  enumerated.   There 
is  no  reason  why  one  of  the  things  should  be  charged  rather 
than  another.     It  is  a  matter  of  mere  positive  institution ;  and 
as  it  falls  within  the  words,  there  is  nothing  in  the  nature  of 
die  thing  to  take  it  out  of  them.     But  if  we  thought  that  this 
had  been  a  surprize  upon  the  defendant,  and  that  by  granting 
a  new  trial  we  could  enable  the  defendant  to  make  use  of  this 
paper  as  an  equitable  agreement,  and  to  set  it  up  as  a  valid  ob« 
jection  to  preclude  the  plaintiff  from  bringing  his  ejectment, 
we  perhaps  should  not  refuse  it. 

The  ground  on  which  the  defendant  rests  his  title  is  this  ; 
It  is  said  that  the  lessor  of  the  plaintiff  only  represents  Lord 
Abinrdon^  it  being  a  voluntary  conveyance,  and  is  to  be  consi. 
dered  as  a  trustee  for  the  defendant,  and  as  such  he  shall  not 
bring  ^n  ejectment  against  his  own  cesttii  que  trust,  if  we  were 
to  decide  that,  it  would  be  going  a  great  deal  further  than  has 
ever  yet  been  done.     The  only  cases,  where  this  principle  hat 
been  adopted,  are  where  the  lessor  of  the  plaintiff  has  been 
dearlv  and  unequivocally  a  trustee  for  the  defendant ;  and  it 
wouldhave  been  of  course  for  the  Court  of  Chancery  to  have 
^  decreed  a  conveyance  to  him.     It  is  not  necessary  for  us  to 
*  say  what  a  Court  of  Chancery  might  do  in  the  present  case. 
But  thus  much  we  may  say,  that  it  is  not  a  mere  Tolimtary  con* 
veyance  to  the  lessor  of  die  plaintiff.     It  is  made  to  him  as  a 
trustee  jfor  the  benefit  of  creditors,  and  it  is  the  same  as  if  a 
mortgage  had  been  made  to  any  individual  creditor,  and  he  had 
brought  the  ejectment.    In  that  case,  it  might  perhaps  be  con- 
I   tended,  that  as  each  party  had  an  equitable  claim  upon  Lord 
I    Mmgdon^  whoever^rst  got  iht  legal  title  to  the  estate  ought 
not  to  be  devested  of  it  by  a  court  of  equity.    But  we  do  not 
mean  to  give  any  opinion  as  to  this.     It  is  enough  for  us  to  say, 
t!iat  this  being  at  least  a  doubtful  inquiry,  which  the  defend- 
ant 
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^yy*     ant  sets  up  against  a  legal  title,  this  court,  or  a  judge^  at  i& 
^^ri^    Priusy  would  not,   and  ought  not  to  interpose  ;  and  thcrcfoit 
agJm  ^  it  would  be  nugatory  to  send  it  down  to  a  new  trial. 
Way.  Rule  discharged  («). 

(a)  Videpoit.  2  «o/.  739.    Doc  d,  Coore  v.  C/airt  {  {It pott.  S  moi.  163.     Hoe  i 
Jackton  V.  AMumtf. 

K'Sih-      SMITH  on  the  Demise  of  RICHARDS  against  CLYF- 

,  FORD. 

A.  tentnt     r^  JECTMENT  for  lands  lying  in  Nomumtoxvn^   NbUin^ 
wmaSkrto-*--'  ^^"'*>  tried  before  Zfeaf  A,   J.  at  the  last  JSr<9^//i9^A<0ii  a»i- 
S,  for  life»   z^s  ;  when  a  verdict  was  found  for  the  plainuff,  subject  to  the 
remmiader  to  opinion  of  the  Court  on  the  following  case  ; 
mLS^hJ^     >An  Richards  by  his  wiU,  dated  30th  yune  1753,  devised 
£.  in  tail,    ^^  ^^^  lands,  &Pc.  in  Normanton  or  elsewhere,  either  in  posses- 
remaioder    sion,  reversion,  or  remainder,   to  Thomas  Richards^    Th§mm 
to  the  hein  Lc^  the  elder,  and  Thomas  Lee  the  younger,  to  the  use  <rf  the 
j^^"^ 'testator's  nephew,  John  Richards^  for  life;  remainder  to  the 
j<^  in  a       first  and  other  sons  of  John  Richards  in  tail }  remainder  to 
lease  mod  re*  the  heirs  of  the  bodv  of  his  said  nephew  John  Richards  i  re- 
1^*^^^       mainder  to  trustees  m  trust  to  sell  the  same  and  divide  die  tto* 
nant  to  the  ^^J  ^^ i^i^g  therefrom  among  the  testator's  four  sisters,  and 
precipe,  and  his  niece  therein  named.     On  30th  Ahy  1754,  the  testator  bf 
suffer  a  reco-  a  codicil  to  his  said  will  declared  the  said  devise  as  far  as  re* 
^ce-uit  li.  ^^^^  ^  ^"  nephew  to  be  null  and  void,  and  directed  that  he 
mited  to  the  should  only  have  so  much  of  the  said  premises  as  should  am- 
■ons  of  B,  is  ount  to  the  yearly  value  of  20/.*  with  certain  limitations  over, 
not  devested  gy  indentures  of  lease  and  release,  dated  4th  and  5th  JfrU 
vrn^^^^  1764,  between  Thomas  Lee^  the  surviving  trustee  in  the  will, 
there  anj     of  the  first  part,  John  Richards^  the  testator's  nephew,  of  the 
forfeitiife  of  second  part,  John  CJyJford^  the  defendant,  of  the  third  part, 
^  respec-   ^qJ  Thomas  Dalby  2tnd  William  Dixwell  of  the  4th  part,  rcci- 
oftffand  B.  ^^^S  ^^^  ^'^^  ^°^  codicil,  and  also  an  indenture  dated  lath  No- 
vember  1760,  between  the  said  %  Richards^  the  testator's  ne- 
phew,  of  the  one  part,  and  the  defendant  of  the  other  part,  \*j 
which  Richards  in  consideration  of  300A  granted  to  the  de- 
fendant all  the  estate,   i^c.  devised  to  him   by  the  testator 
which  should  be  allotted  to  him  by  his  trustees,   for  ntoeqr- 
nine  years,  if  Richards  should  so  long  live  ;  and  also  reciti^ 
a  decree  in  Chancery,  whereby  it  was  decreed  that  die  wiB 
and  codicil  of  Richards  should  be  established,  and  the  trusts 
thereof  performed,  and  that  Richards  (party  to  the  indentue) 
was  entitled  to  have  so  much  of  the  devised  premises  as 
should  amount  to  the  yearly  value  of  20/,  and  that  Lee^  tbc 
surviving  trustee  should  set  out  a  part  of  the  premises  of  such 
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yearly  value,  Lee  in  obedience  to  that  decree,  by  and  with  the  1 7W. 
ipprobation  and  appointment  of  the  present  defendant^  and  ^  y— ^ 
Richards^  (P^^y  thereto)  bargained,  sold,  released,  allotted,  Smith 
:onfirmed  and  appointed,  unto  Dolby  and  Dixwell^  and  their  ^^^'^'  ^ 
leirs,  all  the  premises  in  the  release  and  appointment  mentio-  ^^^'^^^ 
aed,  to  the  use  of  the  present  defendant,  his  executors,  Csr'c. 
for  ninety-nine  years,  if  Richards  (party  thereto)  should  so 
long  live,  remainder  to  Richards  for  hfe,  remainder  to  the 
5rst  and  other  sons  of  Richards  successively  in  tail,  remainder 
Lo  the  heirs  of  Richards  (party  thereto)  in  tail,  remainder  to 
the  use  of  Lee  and  his  heirs,  upon  the  trusts  in  the  said  will 
md  codicil  appointed.  By  indentures  of  lease  and  release  of 
:hree  parts,  of  the  21st  and  22d  of  June  \7&Sy  between  the 
present  defendant  and  Richards  of  the  first  part,  F.  Gregg  of 
^  second  part,  and  John  Kirklandof  the  third  part,  for  dock- 
mg  and  barring  all  estates  tail,  and  all  reversions,  i^c.  of  the 
premises  in  question,  the  defendant  and  Richards  granted,  i^c. 
^Gregg^  to  make  him  tenant  to  the  prsecipe,  that  a  recovery 
might  be  suffered  of  Trinity  term  then  next,  that  Kirkland 
ihould  be  seised  to  the  use  of  the  defendant  for  the  term  of 
aineQ^-nine  years,  created  by  the  deed  of  November  1760,  de- 
terminable on  the  decease  of  Richards^  remainder  to  Richards 
ind  the  defendant,  and  the  heirs  of  Richards  for  ever.  In 
Michaelmas  term  1765,  a  recovery  of  the  premises  was  suffer** 
idy  in  which  Ktrkland  was  demandant,  Gregg  was  the  defen- 
dant, and  the  present  defendant  and  Richards  were  vouchees. 
The  defendant  confessed  lease,  entry,  and  ouster,  but  no  evi- 
lence  was  given  of  an  actual  entry  upon  the  land  ma.de  by  the 
essor  of  the  plaintiff  before  the  ejectment  brought.  John 
Richards  the  nephew  of  the  testator,  and  father  of  the  lessor 
>f  the  plaintiff,  is  now  living,  ^ohn  Richards^  the  lessor  of 
:he  plaintiff,  is  the  eldest  son  and  first  tenant  in  tail  under  the 
ivill  of  the  testator.  At  the  time  of  suffering  the  recovery, 
iie  lessor  of  the  plaintiff,  was  an  infant  under  twenty-one,  ana 
s  Qow  of  the  age  of  thirty  years.  Thomas  Lee  the  younger, 
Evas  the  surviving  trustee  named  in  the  testator's  will  at  the 
ime  of  the  execution  of  the  deed  of  1 764. 

The  question  for  the  opinion  of  the  Court  is,  Whether  the 
esaor  of  the  plaintiff  is  entitled  to  recover  I 

Witlisy  for  the  lessor  of  the  plaintiff,  contended  first,  that  the 
'ecovery  suffered  by  Clyfford^  the  tenant  for  years,  and  Rich^ 
irds^  the  tenant  for  life,  was  a  forfeiture  of  their  respective 
estates  in  the  premises.    And  secondly,  that  the  lessor  of  the 
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1  tVt.    plaintiff  was  entided  to  reeover,  aotwttlistandifig  no  actual  e& 
^-*y— ^   try  was  proved. 

Smith        In  considering  the  first  question,  it  may  be  necessary  to  id> 

agaitm    ycrt'to  the  situation  of  the  different  parties  aitcr  the  wiDs 

LYrroRD.  jy^^^  ^^  ^^  ^^  ^-^^  ^f  ^^  recovery  in  1765.     RicharJk  » 

nior  being  tenant  for  life  under  the  will,  together  with  Let  tb 
surviving  trustee,  conveyed  by  die  deed  of  1765  to  DaBy  aod 
Vixweily  to  the  use  o^  die  defendant  for  ninety-nine  year^  t> 
mainderto  Richards  senior  for  life,  remainder  to  the  lessor  of 
the  plaintiff'  in  tail.  By  that  deed  the  defendant  became  terae 
for  years,  the  use  being  executed  by  the  statute.     And  ondcr 


the  will  and  the  deed  of  1765,  Richards^  senior  was  onlytcaast 
for  life,  and  the  lessor  of  the  plaintiff  tenant  in  taiL  The  <k^ 
fendant,  tenant  for  years,  and  Stchards^  tenant  for  Hfe,  Am 
suffered  a  recovery  to  the  use  of  the  defendant  for  Ae  tern 
first  created,  ^whichwas  then  extinguished,)  remainder  to  tk 
defendant,  ana  Richards  for  life,  remainder  to  Richards  mkt* 
Now  it  is  perfecdy  clear,  that  alienations  by  particular  tennti, 
when  they  are  greater  than  the  law  entitles  them  to  malcei  tod 
divest  the  remamder  or  reversion,  are  forfeitures  to  him  iriiofe 
right  is  attacked  thereby  (a).  If  tenant  for  life  suffer  a  comnos 
recovery,  or  any  other  recovery,  by  covin  and  consent  betvca 
the  tenant  for  life  and  the  recoveror,  this  is  a  forfeiture  of  fab 
estate,  and  he  in  the  reversion  mav  presendy  enter  (ft).  Tbe 
same  law,  which  is  laid  down  with  regard  to  tenants  for  fife, 
holds  also  with  respect  to  tenants  of  the  mere  freehold^  or  of 
chattel  interests  (c).  There  can  be  no  doubt  therefore,  bit 
that  Richards  the  tenant  for  life  forfeited  his  estate  by  beiig 
vouched  in  the  recovery.  The  defendant,  who  was  tenant  far 
years  also  forfeited  his  estate  in  three  several  ways ;  first,  bf 
surrendering  his  term  as  an  independent  estate  to  the  we  of 
a  term  which  was  extinguished ;  whereby  he  took  back  naei> 
tate  at  all  for  years,  but  a  larger  estate  for  life  as  joint  teasot 
Secondly,  by  joining  with  the  tenant  for  life  in  the  recovety  to 
give  him  an  estate  in  fee,  whereby  the  remainders  were  d^ 
feated.  Thirdly,  by  joining  with  the  tenant  for  life  to  ouke  i 
tenant  to  the  pracipe,  there,  was  an  union  of  the  two  estates, 
by  which  the  tenancy  for  years  was  complete^  merged.  As 
to  the  first,  the  term  was  extinguished  by  the  deed  of  1765. 
Under  the  deed  to  lead  the  uses  of  the  recovery,  the  estate  is 

dedaicd 

(a)  Co.  Lit  251  a.    %  Bi  Com,  374.  (b)  Co.  Lh.  SSS.m.  I  CSib  15.  i. 
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declared  t6  be  to  die  use  of  h  teim,  which  was  at  th^  fime     tfBf. 

extinguished.     And  although  the  recovery  may  nbt  be  good    ^-^v*^ 

ill  point  of  law,  yet  the  defendant  ts,(&8to{>ped  from  saying  sO,    ^^^J^ 

and  from  saying  that  the  term  was  not  surt^ndered.     A  re*  g^f^^^ 

cove^y  may  be  attempted  to  be  saffered,  and  be  an  estoppel 

against  the  person  suflFering  it,  though  it  shall  not  ba^e  eSeoC 

as  a  recovery.  As  if  tenant  in  fee-simple  be  di^seised^  and  lifter 

disseisin  suffer  a  recovery,  this  is  good  by  way  df  escoppet 

against  the  disseisee  and  his  heirs  ;  for  they  shall  not  be  ad. 

initted  against  their  own  act  to  impeach  the  recoviryvnot  caii 

the  recoveror  have  any  thing,  because  the  tenant  to  the  pri^- 

cipe  was  out  of  possession,  and  consequebtly  had  nothing  fib 

lose.  Cro.  Car.  388.    Besides,  here  the  tenant  for  yekr^  took 

back  a  joint  estate  for  life,  vfhich  was  larger  than  his  foi'mer 

estate,  which  is  in  itself  an  absolnte  forfeiture*     With  respete 

to  the  second  cause  of  forfeiture :  it  is  iminaterial  whether 

Clyfford^  the  tenant  for  years,  was  or  was  nc^  a  necessary  party 

to  the  recovery,  because  he  has  averred  himself  to  be  so  on  the 

record  by  being  vouched  ;  by  that  he  made  himself  pccrticeps 

criminis.  And  a  tenant  for  years  may  forfeit  his  estate  by  dc^ 

ing  any  act  to  enlarge  any  estate  to  the  prejudice  of  those  in. 

remainder,  even  though  he  does  faot  enlarge  his  own  estate. 

Dyer  339.  Co.  Lit.  251.  *.   1  Ro.  Abr.  855.  pi.  8.     1  Leon. 

262.  1   And.  45,  6.     As  to  the  third,  the  estate  for  years 

merged  in  the  estate  for  life,  when  they  united  in  the  tenant 

to  the  prsecipe,  because  there  was'  an  union  of  two  estates  i^ 

the  same  person  for  the  same  purpose.     If  the  case  of  Fotsn* 

tain  V.  Coke  {a)  be  cited  on  the  other  side,  it  is  sufficient  in 

answer  to  it  to  say,  that  the  lessee  for  \  ears  by  being  made 

tenant  to  the  precipe  for  suffering  a  common  recovery,  did 

not  extinguish  his  terni,  because  it  was  in  him  for  another  pur^ 

pose.     So  that  it  does  not  apply  to  the  present  case.     That 

case  turned  on  the  saving  clause  in  the  statute  of  uses  {b). 

But  in  this  case,  the  two  terms  were  in  the  tenant  to  the  prsp- 

cipe  for  the  special  purpose  of  suffering  a  recovery.     Chenie\ 

case,  cited  in  7  Co.  20.  a.  and  Ferrers  v.  Fermor^   Cro,  Jac. 

643.  both  went  on  the  distinction  made  in  the  statute  27  H^ 

8.  c.  10.  *.  3.  , 

Secondly,    actual  entry  was  not   necessary  in  this  case. 
nDougl.  468.  Bull.  N.  P.  103. 

The  court  then  stopped  the  counsel  on  this  point,  it  being 
clearly  established  that  actual  entry  was  not  necessary. 

Vol.  I.  C  c  c  c  c  Sutton 

(a)  1  Afod.  107.  (A)  27  M.  8.  e,  10.  #.  3. 


Digitized 


by  Google 


74B  CASES  IN  EASTER  TERM, 

1787*        Sutton  for  the  defendant,  after  observing  that  if  the  mort- 

^"-^V--^    g.ftgcc  had  forfeited  his  estate,  it  was  solely  owing  to  a  biun- 

Smith     der,  made  two  points  ;  first,  that  the  recovery  was  no  forfci- 

_  against     ^^^^  ^f  j^^y  ^tatc  ;  and,  secondly,  that  if  the  freehold  estate 

Ckvi FORB.  ^£  Richards  were  IForfeited,  the  mortgage  term,  which  was 

created  prior  to  the  recovery,  was  not  extinguished* 

As  to  the  first,  the  parties  to  this  recovery  had  such  an  in- 
terest in  the  premises  as  enabled  them  for  some  purposes  to 
suffer  a  recovery.  Under  the  will  and  codicil  in  1753  and 
1754,  y.  Richard»  the  elder  took  an  estate  for  life  in  posses- 
sion,  with  a  remainder  in  tail,  vested  not  indeed  in  possesstoa 
but  in  interest*  It  is  true,  that  according  to  Lewis  Ben»k\ 
case  (a),  and  the  case  of  Cokon  v.  Cobon.  (A),  those  two  estates 
could  not  unite  on  account  of  the  intermediate  remainder  to 
the  devisee's  first  and  other  sons  in  tail.  But  in  that  situa- 
tion, Richards  the  elder  was  enabled  by  his  estate  for  life  to 
make  a  tenant  to  the  precipe,  and  by  reason  of  his  estate  tail, 
to  come  in  under  the  voucher  in  order  to  bar  that  remainder. 
Now  this  recovery  does  not  affect  the  intermediate  remainder 
to  his  first  and  other  sons ;  and  therefore  is  not  within  the 
statute  14  EL  c.  8.  In  Wiseman  v.  Crow  (c),  it  was  held  that 
the  statutes  32  H»  8.  and  14  £iiz.  c.  8.  only  extended  to  re- 
strain recoveries  against  tenant  for  life  only,  and  which  at 
common  law  would  bar  him  in  remainder.  And  in  Com.  Dig. 
title  Forfeiture  A.  3.  it  is  said  that  an  alienation  by  a  particu- 
lar tf  nant  is  no  forfeiture,  if  the  reversion  or  remainder  is  not 
thereby  divested.  This  recover)',  being  wiih  a  single  vouch- 
er, may  have  a  legal  operation  so  as  to  bar  the  estate*tail  to 
Richards  in  remainder,  without  divesting  the  remainder  to 
bis  first  and  other  sons,  which  was  precedent  to  this  estate- 
tail.  Meredith  and  Others  v.  LesUe  and  Others,  6  5ro.  Purl. 
Ca.  209.  Co.  Lit.  204.  b.  n.  \.  Pigg.  Recov.  109.  And  in  C^ 
Lit.  214.  a.  it  is  said,  that  if  two  persons  grant,  it  shall  be 

f resumed  that  each  grants  that  which  he  lawfully  may  grant, 
f  then  Richards  was  vouched  in  the  recovery,  in  respect  of 
his  estate-tail,  the  lessor  of  the  plaintiff  cannot  recover  during 
the  life  of  the  tenant  for  life  ;  and  it  is  expressly  stated  in  the 
case,  that  the  tenant  for  life  is  still  living.    . 

But,  secondly,  if  the  freehold  estate  was  forfeited  by  the 
recovery,  the  mortgage  term  was  not  affected  by  it.  Ii  is  ex* 
tremely  dear,  that  if  the  mortgagee  had  not  joined  in  the  re« 

covery^ 

(a)  n  Co.  79,        (h)  2  M.  250.        (r)  Cro.  JEHz-  563. 10  Cb.  46. «. 
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covcry,  his  interest  could  not  have  been  affeeted  by  it.  Then     1787* 
the  question  is.  Whether  he  has  done  any  act  to  forfeit  itf    ^— y— ^ 
Now  he  only  conveyed  his  term  to  the  same  person  to  whom    ^uitm 
the  mortgagor  conveyed  his  interest ;  and  the  tenant  to  the  (j^^j^, 
praecipe  was  merely  a  trustee  for  the  mortgagor*     If  the  te^ 
nant  in  tail,  Richards  the  elder,  did  not  do  any  act  to  incur  a 
forfeiture,  neither  did  the  tenant  for  years,  because  he  did 
not  displace  the  remainders*     And  the  only  reason  why  die 
mortgagee  took  a  joint  estate  for  life  was  for  the  purpose  ot 
barring  dower*     He  had  no  intention  of  taking  a  greater  es^ 
tate  than  he  had  before.     Neither  can  it  be  said  that  the  term 
merged  when  united  with  the  freehold  in  the  tenant  to  the  mti^ 
cipe,  because  he  had  the  tt;rm  in  one  right,  and  the  freehold 
in  another*  Co.  Lit.  338*  b.   And  besides,  by  the  uses  of  the 
recovery  it  was  expressly  declared,  that  the  old  use  should 
continue*     However,  if  the  term  merged,  it  revived  again  a& 
tcr  the  recovery  was  suffered.     For  this  the  case  of  Ferrers 
V.  Fermor  {a)  is  directly  in  point4  ^    " 

Willis^  in  reply*  By  the  recovery  the  tenant  fof  years  not 
only  took  back  his  former  term,  but  he  also  took  a  joint  ' 

estate  for  life*  That  must  have  its  legal  operation  ;  fot  the 
intention  of  the  parties,  that  it  was  only  for  the  purpose  ot 
barring  dower,  does  not  appear  here.  This  is  not  like  the; 
case  oi  Ferrers  v*  Fermor^  where  the  lessee  took  only  for  the 
purpose  of  the  recovery,  and  retained  only  his  original  term« 
In  this  case  the  intermediate  estate  tail  was  destroyed  by  the  * 

recovery  i  and  this  is  like  tl^e  case  in  Dyer^  339. 

Cur*  adv*  vult. 

And  afterwards  Ashhurst^  J*  delivered  the  opinion  of  the 
Court*  -» 

The  only  question  that  has  been  made  is,  Whether  the  re» 
eovcry  that  has  been  suffered  by  Clyffotd^  the  tenant  for  years^ 
and  Richards^  the  tenant  for  life,  or  the  acts  Which  Were  done 
preparatory  to  it,  will  amount  to  a  forfeiture  of  their  respec- 
tive esutes  ?  Now,  as  to  Clyfford^  the  tenant  for  years^  it  will 
be  totally  nugatory  to  consider  whether  he  has  done  any  act 
to  forfeit  his  estate,  unless  the  tenant  for  life  has  likewise 
forfeited  his ;  for  if  he  has  not,  he  is  the  only  person  who  can 
take  advantage  of  the  forfeiture  of  the  estate  for  years  ;  so 
diat  I  shall  lay  the  question  relative  to  the  tenant  for  years 
entirely  out  of  the  ease* 

(a)  Or6.  yat.  643* 
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tf^lf.  .  ^  I'cjjar^  t9  Bichai[(k  ihp  ^enan^  for  life,  it  is  in^f^ed  tli^, 
i-Ly—y  \>Y^  fpff^r*"!^  *  recovery,  he  has  forfeited  hia  estate  for  lifci 
^yXl^.  for  wnf^*^  W«»S  cited  Co»  lit,  ^56.  a.  The  passage  if,  "  l|^|« 
^^^^  ^*  OQte,  thftt  albeit  the  action  be  f^lsc  anc}  feigaed,  yc^  is  tb^ 
YhJ^^'^b  u  ^^qpvery  sp  much  respected  in  law,  as  ijt  ^orkcth  a  di^cgfi* 
**  Unwfince. '  But  if  tenant  for  life  suffer  a  common  riecovery, 
^*  pr  j^qy  other  recovery,  by  covin  and  consent  between  th» 
'*  iti^9jix  for  life  and  the  recoveror,  this  is  a  forfeiture  of  h^ 
**  estatei  aijd  hp  in  the  reversion  may  presently  enter  for  th^ 
**  forfeiture,"  Lord  Coiethcn  observes,  that "  sii;ice  Littleton 
**  wrote,  the  statute  of  14  EUz.  c.  8.  was  m^d^,  coppernipig 
**  thb  matter,  which  hath  been  well  construed  and  ^i^ppuii^* 
^*  ed,  an<i  ^eeds  not  to  be  repeated,*'  But  we  all  of  ,us  think 
^hat  ttiis  pJE^ssage  can  only  be  undei^stood  of  a  bare  te^gn^for 
UJe^  >vho  takes  upon  himself  tp  do  an  act  inconsistent  wit^  tlK 
n4ture  of  his  estate  2  and  which  before  the  statute  pf  £&^- 
b€th^  would  have  displaced  the  remainders  subseqmsnt,  w4 
turned  them  to  a  right.  The  forfeiture  of  his  esta;^  w^ 
therefore  a  proper  punishment  upon  him  for  atten^pting  tq  do 
an  act  of  inconsistent  with  his  tenure,  and  calculated  to  in|M^& 
hjrn  in  the  reversion.  But  the  law  will  never  punish  a  m^ 
for  doin^  that  which  is  not  inconsistent  with  fhe  n^ur^  pf 
^L9  est^jte,  and  which  may  have  a  legal  operapop.  S^cb  i§  tbo 
caipe  h^r^ ;  for  Richards  stood  in  two  sey^ral  c^i^ua(;tftrf  j  t^l 
bftenai^t  for  tife^  with  a  remainder  in  taU  subsequept  to  t^| 
{itpite^  to  his  first  and  other  §ons«  This  repiai^der  in.  |^  if 
all  that  he  sou|;ht  tp  bar ;  and  the  law  §^ys,  tlpi^t  haying  t^ 
imi|»edi^t^  freehold,  and  an  estate  tail  in  remainder  in  him, 
he  has  a  right  to  bar  it.  Upon  what  principle  then  is  it  that 
at  fprf^itiire  should  be  incurred  ?  Has  he  taken  ijipqp  \ivcfL,  to 
do  any  act  inconsistent  with  the  nature  of  his  estate  ?  T^  ((« 
n^ipt  tp  the  precipe  is  made  by  lease  and  release ;  this  i§  a  /tjny- 
ful  cqnvetfohcey  as  it  is  called,  and  passes  no  more  t^aa  %  iiv«a 
lawfully  ma^.  Had  it  been  done  by  feoffipeijit,  that  p^.i^^pf^ 
in  respect  of  the  manner  of  doing  it,  mighf  t^ve  adnfi^t^d  pf 
s^pme  ar^umeQt  \  but  here  it  was  perfectTy  legE^ 

Th<?  next  thing  then  is,  Whetner  the  recpvery  \\*fM  wift 
qp^rat^  so  as  to  subject  him  to  a  forfeiture  I  Ap^,  %^  ^  ifpi^ 
we  arc  all  clearly  of  opinion,  that  \x  doe^  not ;  bec^u^^  ii^P^ 

J  [as  a  legal  subject  for  it  to  work  uppo,  namely«  bM  TPB»5»?* 
,er  in  taiU  ^^V^^rrfy  is  vouched,  and  enters  into  t^^  w^- 
ranty,  not  in  respect  of  his  tenancy  for  life,  but  of  hi^  req^^ifh 
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der  ia  t^il ;  f^d  thie  r^compeoce  in  value  is  supposed  to  go  to     1787. 
those  who  would  have  been  entitled  to  his  estate-tail,  and  those    ^— v"-^ 
"who  stood  subsequent  to  them  ;  and  passes  over  his  first  and     Smith 
other  sons,  who  have  the  first  esute-tail  in  them.    And  as  they  n^^'^ 
receive  no  recompence,  their  estate  is  not  displaced,  nor  in  any 
manner  afifected  by  the  recovery. 

It  seeacis  plain,  from  the  words  of  the  statute,  of  Elizabeth 
what  kind  of  recoveries  the  Legislature  considered  as  fraudu- 
lent and  meant  to  prohibit ;  for  it  says,  ^''  that  all  such  reco- 
**  veries  hereafter  to  be  had  or  prosecuted  by  agreement  of  the 
^^  parties  or  fy  covin^  as  i$  aforesaid,  against  such  particular  te- 
^  nant  of  any  lands,  tsPc.  whereof  the  same  particular  tenant 
*^  is,  or  hereafter  shall  be,  seised  of  any  such  particular  estate 
^^  as  is  aforesaid,  or  against  any  other,  with  voucher  over  of 
^  any  si\ch  particular  tenant,  £sPc«  shall,  as  against  those  in  rc- 
**  maind<^r  or  reversion,  be  void  and  of  none  effect."  Then 
comes  a  proviso,  ^'  that  nothing  therein  conuined  shall  ex- 
^^  tend,  or  be  prejudicial,  to  any  person  that  shall  hereafter  by 
**  good  U\\t  recover  any  lands,  &c.  without  any  fraud  or  covin^ 
**  ^  r^a^on  (f  any  former  right  or  titUy  but  that  all  such  shall 
^^  bi^  in  like  force  as  before  the  making  of  the  act."  There*- 
fore  a  recovery  suffered  under  the  circumstances  which  exist 
ip  the  present  case  is  expressly  saved.  And  we  are  all  of  opi- 
nipD  that  there  must  be  judgment  for  the  defendant. 

Postea  to  the  defendant. 


HIBBEU T  and  Others  againat  CARTER. 

THIS  was  an  action  ppon  a  policy  of  assurance  on  goods  The  indorse. 
on  board  the  ship  Devonshire^  at  and  from  Jamaiva  to  i^v^y*"^  jf^' 
Zondon  ;  which  insurance  was  stated  upon  the  head  of  the  po-  bin  of  ladinj 
Key  to  be  made  V  on  account  of  Robert  Kerr^  Eaq?^     The  toacrediior 
plaintiffs  were  merchants  in  London^  and  the  general  consig-/^"*^/''^' 
Bees  of  Kerr^  who  was  a  planter  in  the  island  of  Jamaica.  whol7pnll^ 
They  were  in  the  constant  habit  of  procuring  insurance  upon  perty  in  the 
his  goods  as  soon  as  they  receiyed  advice  of  their  being  ship.  g«>o^»  fro"^ 
ped.     On  the  23d  of  December  1782,  the  plaintiffs  received  {Jl^  I^^Xx^t.. 
fdvice  from  Kerr  of  his  having  shipped  ten  hogsheads  of  s.u.  But  if  thcin- 
gar  on  board  the  Devonshire^  in  which  letter,  dated  I8ih  of  tentionofthe 
October  1782,  wa^  contoined  a  general  direction  to  insure  P*'y*^^^P- 
wb^tever  goods  were  shipped  by  him.     The-  insurance  was  ^'^,*^^ 
iipmediately  effected ;  but  in  the  month  of  November^  between  bind  the  net 

the  proceeds  in 
case  of  the 
arrival  of  the 
niodSy  then  sn  iararance  made  on  account  of  the  indorser.  after  sudx,  indorsement,  is  good . 


Digitized 


by  Google 


746  CASES  IN  EASTEft  TERM, 

1787.     tlie  time  when  the  order  was  sent  and  the  time  when  the  de* 
^"y^*»   fendant  subscribed  the  policy,  Kerr  had  .indorsed  the  bill  of 
HiBBtRT  lading  to  one  DcUprat  in  Jamaica^  to  whom  there  was  an  ar- 
Ggainst     j.^^j.  q£  ijnercst  due  upon  mortgage  on  Kerr^s  estate  in  titat 
island.     The  plaintiffs  had  notice  of  this  indorsement,   after 
the  insurance  was  made,  by  a  letter  from  Kerr  to  them, 
wherein  he  infornied  them,  that  he  had  been  obliged  to  as- 
sign the  bills  of  lading  for  the  net  proceeds  to  Dellprat.    The 
bill  of  lading  as  it  originally  stood  expressed  the  sugars  to  be 
shipped  on  account  and  risk  of  the  shipper,  and  directed  die 
delivery  to  his  order,  or  that  of  his  assigns  ;  the  indorseoient 
was  in  the  following  terms:  ^^  deliver  the  above  sugars  to  Bfr. 
"  John  Hodj^son^  for  account  of  .y.  Delipraty^  signed  **  Robert 
'*  KerrJ*^     The  ship  was  lost  in  the  course  of  the  voyage. 

At  the  trial  of  this  caa^e  at  the  last  sittings  at  GuildhaU, 
before  Buller  J.  the  plaintiffs  rested  their  case  here,  and  coo- 
tended  that  upon  these  facts  they  were  entitled  to  a  verdict 
for  the  amount  of  the  insurance.  On  the  other  hand  it  was 
objected  that  Kerr  having  assigned  the  bill  of  lading  before 
the  insurance  was  actually  effected,  the  averment  in  the  de- 
claration, that  these  sugars  had  been  insured  on  Ah  account^ 
was  not  true,  for  he  had  not  then  any  insurable  interest  re- 
maining in  him,  the  entire  property  in  the  goods  having  pas- 
sed out  of  him  by  the  assij^ment  of  the  bill  of  lading,  which 
operated  in  tbi^  instance  as  a  payment.  And  BtUler  J.  be- 
ing of  this  opinion,  upon  the  general  ground,  that  the  indorse, 
mcnt  of  a  bill  of  lading  passed  ;he  whole  property,  would  have 
nonsuited  the  plaintiffs  \  but  it  appearing  that  the  defendaot 
had  neglected  to  pay  the  premium  of  twenty  guineas  into 
court,  the  plaintiffs  took  a  verdict  for  that  sum. 

Upon  a  motion  on  the  part  of  the  plaintiffs  in  this  term  (or 
a  new  trial, 

Emkine  and  East  contended,  that  the  verdict,  ought  to  have 
been  taken  for  the  whole  sum  insured.  Th<;  indorsement  of 
the  bill  of  lading  only  bound  the  consignment  of  the  goods 
in  England^  and  cannot  be  taken  to  have  transferred  the 
whole  property  out  of  the  consignor  in  the  mean  time.  He 
was  answerable  again  to  DeUprat  for  the  amount  of  the  su- 
gars, in  case  they  did  not  arrive  safe ;  the  bill  of  lading  was 
put  into  his  hands  merely  as  a  collateral  security  for  the  debt ; 
he  was  only  to  receive  the  net  proceeds  ;  and  therefore  it  can- 
not be  said  to  be  a  payment  upon  the  spot,  for  it  is  not  cer- 
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:ain  what  the  net  proceeds  will  be.  If  so,  there  did  remain  1787. 
(in  insurable  interest  in  th^  consignor,  for  he  was  to  rnn  the  ^ — ^— ' 
risk  of  the  voyage.  The  case  of  Caldwell  and  Ball  {a)  went  Hilbert 
QO  further  than  to  determine  that  the  indorsement  of  a  bill  of  q^^'''*"'\ 
lading  bound  the  consignment.  The  principal  dispute  be- 
tween the  parties  was,  who  should  get  the  consignments  of 
an  estate  in  the  Went  Indies.  It  is  evident  from  the  very 
terms  of  this  bill  of  lading,  that  the  risk  of  the  voyage  was  to 
be  run  by  the  shipper ;  for,  upon  the  face  of  it,  the  goods  are 
expressed  to  be  shipped  **  on  account  and  at  the  risk  of  the 
**  shipper  i*^  and  the  indorsement,  only  directing  the  delivery 
to  be  **  on  account*  of  another  person,  leaves  the  risk  as  it  was 
before.  But,  admitting  that  by  the  gderal  law  the  indorse- 
ment of  a  bill  of  lading  does  transfer  the  whole  property  out 
of  the  consignor,  yet  the  consignor  may  recover  from  the  un- 
der-writer  as  a  trustee  for  the  person  really  entitled.  This 
doctrine  seemed  to  be  admitted  in  the  case  of  Deianey  and 
Stoddart  (*),  which  was  stronger  than  the  present ;  for  there, 
there  had  been  an  actual  sale  of  the  ship  insured  between  rhe 
time  of  sending  the  order  for  insurance,  and  the  time 'when 
the  insurance  was  actually  effected  ;  and  there,  the  action  was 
held  to  be  sustainable  against  the  under- writer  in  the  name  of 
the  vendor,  though  in  reality  for  the  benefit  of  the  vendee  ;  so 
here  perhaps  the  inducement  for  taking  the  bill  of  lading,  if  it 
is  to  be  considered  as  an  absolute  transfer  of  the  property,  was 
the  idea  of  security  from  the  goods  being  insured.  , 

The  Court  however,  upon  this  occasion,  were  all  clearly  of 
opinion  that  where  a  bill  of  lading  is  taken  by  a  creditor  as  a 
security  for  his  debt  on  his  own  account,  the  whole  property 
pisses  by  the  delivery,  and  is  to  be  considered  as  a  satisfaction 
of  the  debt  pro  tantOm  That  the  parties  were  nlwa}  s  at  liberty 
to  vary  from  the  general  rule,  by  entering  into  any  particular 
agreement  between  themselves  ;  but  that  it  must  be  shewn  in 
order  to  take  advantage  of  it.  They  considered  the  case  of 
Caldrvell  and  jB^// as  deciding  the  general  question.  And  as 
to  the  case  of  Deianey  and  Stoddart^  there  was  an  agreement 
that  the  policy  should  be  transferred.  They  therefore  refus- 
ed the  rule. 

But  afterwards  on  a  subsequent  day  the  motion  Was  renew- 
ed by  leave  of  the  Court,  on  an  affidavit  stating  the  particular 
transaction  between  the  parties ;  That  Kerr  had  no  intcnt'on 
whatever  of  passing  the  whole  property  by  the  indorsement  of 
the  bill  of  lading ;  his  intention  being  no  more  than  to  bind 
the  consignment  of  the  goods  in  England ;  to  which  purpose 

bo 

(a)  4^9  S05*  (B)  Jnte,  22. 
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»     17ST.     he  had  ordered  his  correspondents  to  pay  the  net  procetA  to 

I^Jy^-^    Dellprat^  as  appears  by  the  letter  before  mentioned ;  and  ibax 

UiBBBRT  since  that  time  Kerr*%  executor  had  actually  accounted  to 

agaimtt     Oellprat  again  for  the  amount  of  the  sugars  which  had  beci 

ARTBR.   j^^^^   ^  demand  having  been  made  on  them  to  that  purpose. 

A  rule  was  now  granted  to  shew  cause  why  there  should  not 

be  a  new  trial ;  which  was  afterwards  made  absolute  without 

hearing  either  side  (a).  . 

{a)  The  came  came  on  to  be  tried  a  second  time  at  the  sittings  after  Jloner 
Term  at  Oui/dbali,  when,  the  same  clear  evidence  of  the  intentioti  of  the  PBRiei 
being  given  as  had  been  set  forth  in  the  affidavit  laid  before  the  Coart»  Mr.  Jasboe 
Sulier  was  of  opinion,  that  the  |>laintiff  was  entitled  to  recover  the  amoant  of  the 
insurance.  He  said  the  general  doctrine  was  dear,  that  the  indorsement  of  a  bSI 
of  ladmg  prima  facie  transferred  the  whole  property  in  the  goods;  but  das  was 
subject  to  be  conrroiled  by  the  evident  intention  of  the  parties.  Here  advice  «» 
sent  by  the  consignor  to  his  correspondents  at  home  that  he  had  been  obiiiged  to 
give  the  bill  of  lading  to  Dtllpr§t  for  the  nef  proceedt,  and  the  amount  ol'th^ goods 
was  actually  accounted  for  again  by  Ktrr'%  executors  to  DtOprat  afttH-  the  lois  wis 
known.  And  besides,  what  was  material  to  be  observed,  no  value  had  httm  pot 
upon  the  goods  at  the  time,  which  shewed  that  Ddlprat  was  only  to  luiTe  the  mt 
ptocetdt. 

Verdict  for  the  plaintifs  {J^ 

Ko  motion  was  made  for  a  new  trial. 

{I})  Vide  Godin  v.  The  London  Auurancc  Companjf,  1  £wr»  489. 


rmndqjt,  J'ANSON  a^aimt  STUART. 

May  15th.  ^  ^ 

To  print  of  T^HIS  action  was  brought  in  the  Common  Pleas  for  a  fibcl 

ma^  person      X     printed  in  the  Morning  Post,  which  was  stated  in  the 

that  he  is  a  declaration  with  innuendos  as  follows  : 

**'/i*}*^' "        **  The  pnblic  cannot  be  too  frequently  cautioned  aninsi 
a  libel,  and    ,,  ,     ^  ...  .  -r^  a^    ^ 

actionable.        notorious  swmulers  and  common  iniorm^rs.     A  nest  m 

A  justiHcati.^  these  hornets"  (meatiiDg  the  notorious  swindlers  and  com- 

OB  of  such  a  naon  iuformers,)  "  who  live  by  sucking  the  honey  produced 

^tl?ihc***^  **  by  industrious  bees,  have  lately  been  discovered  dividing 

particular  in- ^^  the  spoil  at  their  nest  in  the  corner  of  the  king's  road," 

aiancesof     meaning  the  dwelling-house  of  the  plaintiff,  "  frf-om  whence" 

fraud,  by       Cmcaninc:  the   said   dwelling-house  of  the  plaintiff)  •*  they" 
which  the      >  .    o     ,  •  i         .      •  •    ji  j  •   r 

defendant     (meaning  the  said  notorious  swindlers  and  common  mfor- 

roeans  to      mers^  **  have  heretofore'*  (meaning  before  the  said  time  of 

support  it.    printing  and  publishing  the  said  libel)  "  issued  to  sting  the 

^^  unsuspecting"  meaning  to   insinuate  and   be   understood 

theieby  that  the  said  plaintiff  was  illegally,  fraudulently  and 

dishonestly  concerned  and  connected  with  divers  swindlers  and 

common  informers,  and  shared  with  them  the  spoil  and  pluo- 

der  by  them  from  other  persons  unlawfully^  fraudulently,  dis« 

honestly,  and  by  swindling,  gotten  and  obtained).  ^^  The  bead 

^^  of  the  gang''  (mieaning  the  plaintiff,  and  also  meaning 

thercDj 
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Siereby  that  the  plaintiff  was  the  priDcipal  and  head  of  the     1787. 

;^aiig  of  the  said  swindlers  and  common  informers)  **  pbs-  ^-^y— ^ 

*  stsses  in  a  strong  degree  the  attribute  of  a  gentleman,  call-  J'Anson 

*  ed  the  Devil,  who  first  seduces,  then  stimulates,  and  at  last  g^^^'"*' 
*■   deceives^  abd  leaves  his  dupes  to  punishment"  (meaning  ^^^^**^ 
tFiereby  and  intending  to  be  therol^y  understood  that  the  plain- 

tiflF  was  guilty  of  deceiving  and  defrauding  divers  persons, 
tv^ith  whom  he  had  dealings  and  transactions,  and  that  he  the' 
plaintiff  was  not  to  be  trusted.)  "  This  diabolical  character," 
^meaning  the  plaintiff,)  'Mike  Pdlyphemuit  th«  man-eater,  has 
^^  but  one  eye,  and  is  well  known  to  all  person^  acquainted 
'*  vi^ith  the  name  of  a  certain  noble  circumnavigator"  (mean- 
ing by  the  said  last  mentioned  words  to  allude  to  the  name 
o£  the  plaintiff  j^Anson^  and  meaning  thereby  and  intending 
that  it  should  be  thereby  understood  that  the  said  false,  scan- 
dalous, malicious,  and  libellous  words,  were  applicable  to, 
and  published  of  and  concerning,  the  said  W.  y^JnaonJ. 

The  defendant  pleaded  that  the  plaintiff  had  been  illegally, 
fraudulently,  and  dishonestly  concerned  and  connected  with, 
and  was  one  of,  a  gang  of  swindlers  and  common  informers, 
and  had  also  been  guilty  of  deceiving  and  defrauding  divers 
peilsons  with  whom  he  had  had  dealings  and  transactions, 
wherefore  he  printed  and  published,  &fc. 

To  this  plea  there  was  a  special  demurrer,  and  the  follow- 
ing causes  were  shewn  ;  that  the  defendant  hath  not  set  forth 
or  shewn  ih  or  by  his  plea  in  what  manner  the  plaintiff  was 
illegally,  fraudulently,  and  dishonestly  concerned  and  con- 
nected with,  and  was  one  of,  a  gang  of  swindlers  and  com- 
mon informers ;  and  also  that  the  defendant  hath  not  thereby 
shewn  or  disclosed  any  particular  person  or  persons  with 
whom  the  plaintiff  was  so  illegally,  fraudulently,  and  disho- 
nestly, concerned  and  connected  ;  and  also  that  the  defendant 
hits  not  shewn  or  disclosed  any  particular  person  or  persons 
with  whom  the  plaintiff  hath  been  guilty  of  deceiving  or  de- 
fhuiding,  or  in  what  manner,  or  in  what  particular  dealings 
atid  transactions^  he  hath  so  deceived  and  defrauded  any  such 

Krson  ot*  persons ;  and  also  that  the  defendant  hath  not  in  or 
'  his  plea  set  fprth  any  day  or  time  when  the  said  several 
iftcts  alleged  by  him  in  that  plea  against  the  plaintiff  or  any 
of  them  happened ;  and  also  that  the  defendant  has  set 
forth  the  charges  in  that  plea  contained  in  so  general  and  un<' 
certain  a  manner,  that  the  plaintiff  cannot  know  what  parti- 
cular facts  the  defendant  will  attempt  to  establish  by  evidence 
on  the  trial  of  this  cause  in  order  to  support  those  charges, 
and  therefore  cannot  be  prepared  to  disprove  or  answer  th(^ 
same. 
Vol- 1.  D  d  d  d  d  After 
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1787*         After  argument  on  this  demurrer,  the  court  of  Comnaam 
V— yr— ^    Pleas  (a)  gave  judgment  for  the  defendant.   The  record  was 
j*Anson   then  removed  into  this  court  by  a  writ  of  error;  and  die 
qgairut^    errors  assigned  were  similar  to  the  causes  of  demurrer* 

JVood^  for  the  plaintiflF,  insisted  that  the  plea  of  justificatiofi 
was  too  general  and  uncertain,  because  it  did  not  sufficiently 
apprise  the  plaintiiT  of  the  defence  which  was  intended  to  be 
set  up.  The  defendant  ought  to  have  alleged  some  particu- 
lar crime,  with  the  time,  the  place,  and  the  persons  with 
whom  the  plaintiff  was  supposed  to  be  connected*  A  similar 
justification  was  attempted  to  be  pleaded  in  the  case  of  New* 
man  v.  Bailey  {b).  That  was  an  action  by  a  justice  of  the 
peace  against  the  defendant,  who  charged  him  with  ^^  pocket- 
«^  ing  aU  the  fines  and  penalties  forfeited  by  delinquents  whom 
*'*'  he  convicted,  without  distributing  them  to  the  poor,  or  in 
^^  any  other  manner  accounting  for  a  sum  of  SOL  then  in 
«^  hand.''  The  defendant  pleaded  that  ^^  the  plaintiff  was  a 
justice  of  the  peace,  and  that,  during  the  time  he  acted  as 
such,  he  convicted  divers  and  sunSry  persons  respectively  in 
divers  and  sundry  fines  and  sums  ot  money,  for  and  on  pre- 
tence  of  their  having  respectively  committed  divers  respec- 
tive offences,  against  the  form  and  effect  of  divers  statutes  of 
this  realm  ;  which  said  respective  fines  and  sums  of  money, 
amounting  in  the  whole  to  50/.  he  received  of  the  respective 
delinquents  so  by  him  convicted,  and  had  not  paid  the  same 
to  the  several  persons  to  whom  the  same  ought  to  have  been 
paid  by  virtue  of  the  respective  statutes,  buthad  kept  and  de- 
tained the  same,  contrary,  ^c.'^'^  To  this  there  was  a  special 
demurrer ;  and  the  Court  were  clearly  of  opinion  that  the 
justification  was  bad,  because  it  did  not  specify  any  one  fine 
or  penalty  which  had  been  unjustly  levied. 

Con^te  for  the  defendant.  The  plea  may  be  as  general  as 
the  declaration  ;  and,  in  the  present  case,  the  plea  denies  the 
whole  charge.  This  is  distinguishable  from  the  case  cited; 
for  there  was  a  specific  charge  that  the  plaintiff  had  taken  cer- 
tain fines  which  belonged  to  the  king,  and  the  justification 
was  general.  But  here  the  point  in  issue  was  the  whole  life 
and  character  of  the  plaintiff;  therefore  it  would  have  been 
to  no  purpose  for  the  defendant  to  have  specified  any  one  par- 
ticular instance,  because  that  would  not  have  l>een  sufficient 
to  prove  the  charge  in  the  declaration.  And  if  the  defendant 
had  set  forth  many  instances,  he  probably  might  have  failed 
in  the  proof  of  one,  and  then  his  justification  could  not  be 

supported 

(a)  B.TTG.Z.  C,  £.  (b)  M.  16  ^.3.  B.J:, 
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suppQitecU     And  besides,  if  it  were  necessary  to  specify  all     1787* 
the  charges,  it  would  be  making  the  record  itself  a  libel,    ^^^^^f^^ 
Pleas  of  justification  need  not  be  drawn  with  more  precision  J'Ansoit 
and  certainty  than  indictments :  And  there  are  several  in-  JV'"*' 
stances  where  a  general  charge  of  this  kind  is  sufficient  even 
in  an  indictment,  such  as  charges  of  barratry  ;  or  keeping  a 
coaimon  bawdy.house.     1  Hawk,   P.  C*    2  Hawk.  P.  C.  c. 
25.  «.  59.     In  2  jttk.  339.  it  is  said,  that  in  the  case  of  an  in- 
dictment for  keeping  a  common  bawdy-house,  without  charg- 
ing any  particular  fact,  though  the  charge  be  general,  yet  at 
the  trial  the  prosecutor  may  give  in  evidence  particular  facts 
and  the  particular  time  of  doing  them  i  the  same  rule  as  to 
keeping  a  common  gaming-house*     So  a  general  charge  for 
keefiTmg  a  disorderly  house  was  held  sufficient.   2  Burr.  1232. 
In  the  present  case,  the  being  a  swindler  consists  in  divers 
acts  ;  and  therefore  it  was  sufficient  for  the  defendant  to  plead 
the  charge  generally,  and  give  the  particular  facts  in  evidence. 
But  if  it  be  not  now  too  late  to  take  any  exception  to  the  de- 
claration, that  appears  to  be  informal  and  insufficient.     It 
diarges  the  defendant  with  having  called  the  plaintiff  a  com- 
mon informer  and  swindler  :  Now  the  former  is  not  actiona- 
ble and  the  latter  is  not  a  legal  term  of  which  the  law  can  take 
notice.    It  is  true,  indeed,  that  they  are  explained  by  innuen^ 
do9  to  mean  defrauding  and  plundering :  but  the  terms  them- 
selves are  not  capable  of  that  explanation ;  therefore  the  de- 
fendant has  a  right  to  throw  out  the  innuendosy  and  consider 
the  charge  itselU    And  if  the  matter  be  not  actionable,  the 
manner  is  not  material,    jtstky  v.  Toung^  2  Burr.  811.     Be- 
sides, the  libel  is  not  sufficiendy  descriptive  of  the  person  of 
the  plaintiff. 

Wood  in  reply.  The  true  nature  of  a  plea  is  to  disclose  to 
the  plaintiff  the  particular  facts,  which  are  meant  to  be  given 
in  evidence  against  him :  but  this  plea  is  so  general  that  the 
plaintiiT  cannot  be  prepared  to  answer  it.  As  to  the  charge 
in  the  declaration  being  too  general,  it  is  to  be  observed  that 
it  is  the  charge  of  the  defendant.  And  if  it  were  not  action- 
able on  account  of  its  generality,  any  person  might  calumni- 
ate another  with  impunity  by  generally  scandalising  bis  cha- 
racter. This  has  been  compared  to  an  indictment  for  keep- 
ing a  common  bawdy-house,  where  it  is  said  that  a  general 
allegation  is  sufficient :  but  even  there  the  house  itself  must 
be  specified  ;  the  lime  and  the  acts  done  are  only  the  evidence 
of  keeping  an  improper  house.  Suppose  the  plaintiff  had 
been  indicted  for  swindling,  it  would  not  have  been  sufficient 
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1787.     to  state,  as  this  plea  does,  that  he  had  been  guilty  of  defraud- 
^*— y^— ^    ing  divers  persons:   but' the  indictment  hiust  have  stated 
J^Anson   whom  he  had  defrauded,  and  the  time  when.    So  an  indict- 
Stu'a'^t    ^^^^  generally  for  felony  is  not  sufficient ;  it  must  aflege  the 
^     ^^^'  particular  species  of  felony.    Therefore  on  the  defendant's 
argument  this  plea  cannot  be  supported.     Then  as  to  the  de- 
claration not  being  sufficient:  It  is  actionable  to  charge  any 
person  with  that  which  may  be  the  subject  of  an  indictment. 
And  there  is  no  doubt,  but  that  if  the  charge  against  the 
plaintiff  were  true,  he  might  have  been  indicted  for  it.    And 
even  though  certain  words,  which  scandalise  the  character  of 
another,  be  not  actionable  in  themselves,  yet  if  they  be  re- 
duced to  writing,  they  become  the  subject  of  a  libel.     Aus^ 
tin  v.  Culpepper y  2  Show.  313.     And  the  innuendos  arc  ex- 
planations in  fact,  which  are  admitted  on  this  record. 

AsHHUHST,  J.  This  plea  is  bad  on  account  of  its  general- 
ity. The  subr-t^ance  of  the  libel  is  that  the  plaintiff  was  a 
commpn  swindler,  and  that  he,  in  concert  with  others,  de- 
frauded divers  persons.  One  part  of  the  defendant's  argu^ 
ment  has  been  that  this  plea  is  only  as  general  as  the  charge 
in  the  declaration.  But  it  is  to  be  observed,  that  it  was  the 
charge  of  the  defendant,  and  the  plaintiff*  was  bound  to  state 
x  it  as  it  was  made.  And  it  does  not  follow,  that  the  defendant 
ought  to  justify  in  so  general  a  way.  The  defendant  is  /n- 
ma  facie  to  be  considered  as  a  wrongdoer.  When  he  took 
upon  himself  to  justify  generally  the  charge  of  swindling,  hf 
must  be  prepared  with  the  facts  which  constitute  the  charge 
in  order  to  maintain  his  plea :  Then  he  ought  to  state  those 
facts  specifically,  to  give  the  plaintiff'  an  opportunity  of  de- 
nying them  ;  for  the  plaintiff"  cannot  come  to  the  trial  pre- 
pared to  justify  his  whole  life.  If  the  plaintiff*  had  been  a 
common  swindler,  the  defendant  ought  to  have  indicted  him; 
but  he  has  no  right  to  libel  him  in  this  way.  And  if  the  de- 
fendant has  acted  wrong  in  libelling  the  plaintiff,  he  has 
brought  this  difficulty  upon  himself:  But  where  a  man  stands 
forth  as  a  public  prosecutor,  he  is  entitled  to  the  protection  of 
the  public.  In  some  few  cases,  a  general  charge  in  an  indict- 
ment may  be  sufficient ;  but  those  of  barratry  and  keeping  a 
disorderly  house  arc  almost  the  only  instances.  The  latter 
case  may  be  supported  without  mentioning  the  name  of  any 
individual  who  frequents  the  house,  because  it  may  be  noto- 
rious to  the  neighbours  that  disorderly  persons  do  go  there, 
without  their  being  enabled  to  specify  any  particular  person. 
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]But  where  a  charge  of  this  kind  is  preferred,  it  mustb^     \7W. 
more  particular  in  order  to  apprise  the  other  party  of  it, 
Now  here  if  the  defendant  can  support  his  charge  that  the 

Elaintiff  has  defrauded  divers  persons,  it  must  be  known  to 
im  whom  he  has  defrauded,  and  he  must  call  them  as  wit- 
nesses to  prove  the  particular  acts  of  fraud :  If  he  cannot 
aubstantiate  his  charge,  he  ought  not  to  have  made  it. 

BuLLEE,  J.  It  seems  to  me  that  the  argument  of  the  de- 
fendant's counsel  blows  hot  and  cold  at  the  same  time.  For, 
first,  it  is  said  that  the  term  ^^  Swindkr*^  imports  a  variety  of 
acts  of  fraud,  and  therefore,  that  they  could  not  be  stated  in 
the  plegi,  because  it  would  be  multifarious.  But  the  objection 
afterwards  taken  to  the  declaration  is  ttiat  the  term  **  Swin- 
dler*'* is  too  general,  ^nd  cannot  be  legally  understood.  But 
Mr.  J,  Aston  formerly  held  otherwise,  for  he  said  that  the 
word  **  Sivindler^^  was  in  general  use,,  and  that  the  Court 
could  not  say,  they  were  ignorant  of  it.  But  at  all  events, 
we  cannot  say  on  this  record  that  we  do  not  understand  the 
import  of  it,  for  it  is  explained  to  be  "  defrauding  divers 
persons.^  The  first  question  then  here  is.  Whether  the  de- 
fendant is  at  libert}*  to  charge  the  plaintiff  with  swindling, 
without  shewing  any  instances  of  it  ?  That  is  contrary  to 
cver>  rule  of  pleading :  for  wherever  one  person  charges  an- 
other with  fraud,  he  must  know  the  particular  instances  on 
which  his  charge  is  founded,  and  therefore  ought  to  disclose 
them.  The  rule  in  pleading  is  this,  that  wherever  a  subject 
comprehends  multiplicity  of  matter?,  to  avoid  prolixity,  a 
generality  of  pleading  is  allowed ;  as  a  bond  to  return  all 
writs,  £s?c.  But  if  there  be  any  thing  specific  in  the  subject, 
though  consisting  of  a  number  of  acts,  they  must  be  all  enu- 
merated ;  as  on  a  covenant  **  to  infeoff  of  all  his  lands,"  the 
covenantor  in  shewing  performance  must  state  them  all;  so 
Jf  a  person  be  bound  "  to  pay  all  the  legacies  in  the  will,"  he 
must  specify  them  all,  and  aver  payment  of  each ;  and  the 
reason  is,  because  all  these  facts  lie  within  the  knowledge  of 
the  party  (a).  Now  in  the  present  case,  if  this  plea  were  to 
be  suffered,  it  would  be  to  allow  any  person  to  libel  another 
more  on  the  records  of  the  Court  than  he  could  do  in  a  pub- 
lic ne\vspaper.  If  the  plaintiff  has  been  guilty  of  any  acts 
of  swindling,  the  defendant  must  be  taken  to  know  them. 
He  could  not  prove  the  justification,  as  he  has  pleaded  it,  by 
general  evidence ;  but  he  has  no  justification,  unless  he  can 
prove  the  special  instances ;  and,  knowing  them,  he  ought  to 
put  them  on  the  record  that  the  plaintiff  might  be  prepared 

to 
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irsr.     to  answer  them.     It  has  been  said,  that  this  case  is  different 
^—V— ^    from  that  of  Newman  v.  Bailey^  because  that  was  a  specific 
J'Ansoh    charge.  But  that  is  not  so ;  for  there  the  plaintiflf  was  charged 
StuITt.  ^*^  pocketing  all  the  Jines^  &c.  which  was  as  general  as  pos- 
sible.   And  there  the  Court  said  it  was  necessary  to  specify 
the  particular  acts.     The  cases  of  indictmenu,  which  were 
cited,  do  not  apply  here.     As  to  that  of  barratry^  it  has  al- 
ways been  stated  as  an  exception  to  the  general  rule  :  I  have 
not  been  able  to  discover  how  that  exception  was  first  estab- 
lished ;  but  it  is  of  ancient  date.   But  in  that  case  something 
more  is  required  than  is  stated  in  the  present  case;   for 
though  the  indictment  is  good  in  a  general  form,  yet  it  has 
always  been  held  that  the  prosecutor  must  give  the  defend- 
ant notice  before  the  trial  of  the  particular  insunces  that  are 
meant  to  be  proved,  so  that  even  there  the  inconvenience  of 
allowing  a  general  charge  is  guarded  against.   With  respect 
to  the  case  of  an  indictment  for  keeping  a  common  bawdy- 
house  ;  there  more  certainty  in  the  indictment  is  required 
than  is  stated  here  s  for  it  must  state  the  place  where  the 
house  is  situate  and  the  time ;  the  crime  therefore  is  parti- 
cularly stated  in  that  case,  for  the  offence  is  the  keeping  of  die 
house :  And  it  is  not  necessary  to  prove  who  frequents  the 
house,  for  that  may  be  impossible ;  but  if  any  unknown  per- 
sons are  proved  to  be  there  behaving  disorderly,  it  is  suffici- 
ent to  support  the  indictment.     So  in  the  case  of  a  common 
scold,  it  is  not  necessary  to  prove  the  particular  expressions 
used ;  it  is  sufficient  to  prove  generally  that  she  is  alwavs 
scolding.     Therefore  in  all  these  instances,  the  party  is  suii- 
ciently  apprised  of  the  nature  of  the  charge  which  is  intend- 
ed to  be  proved  against  him.     It  is  not  true,  as  was  contend- 
ed, that  the  general  character  of  the  plaintiff  is  put  in  issue ; 
for  the  evidence  to  support  the  defendant's  plea  must  be  spe« 
cial.     Where  it  is  permitted  to  the  party  to  give  general  evi- 
dence of  character,  as  in  the  case  of  a  prisoner,  he  cannot 
enter  into  particular  instances :  but  where,  as  in  the  present 
case,  the  whole  defence  arises  from  the  proof  of  particular 
facts,  the  general  character  is  not  in  issue.     Then  as  to  the 
declaration  itself,  it  contains  as  libellous  a  charge  as  can  well 
be  imagined. 

Grose,  J.  declined  giving  any  opinioD«  as  he  had  argued 
this  case  at  the  bar  in  the  court  of  Common  Pleas. 

Judgment  reversed. 
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GOODTITLE   on  the  several  Demises  of  EDWARD  ^«*'^» 
NORRIS,  J.  BLAGDEN    HALE,  JOSEPH   PAK-^^*^*''- 
TINGDON,  and  EDWARD  JEFFERY,  and  MARY 
his  WIFE,  against  JOAN  MORGAN  Widow,  and  RI. 
CHARD  DAVID. 

EJECTMENT  for  lands  at  Penmarie  and  Porthierry^Auxond 
Glamorgan^  tried  before  Hotham^  Baron,   at  the  last '"P"8»«^' 
Hereford  assizes.     Verdict  for  the  plaintiff,  subject  to  the^^*^ 
opinion  of  the  Court  on  the  following  case.  mem  of  » 

R.  Jtmea^  being  seised  in  fee  of  the  premises  in  question,  term  to  at- 
namely,  the  manor  of  Penmarie,  and  certain  lands  in  -P^^^^- {,^1^"*' 
ierry  m  Glamorganshire,  by  indenture  of  demise,  dated  14th  and  has  all 
April  1761,  granted  them  to  Margaret  Aubrey  for  nine  hun- the  title 
dred  and  ninety*nine  years,  subject  to  a  proviso  for  redemp- ****^»  "!*y 
tion,  on  payment  of  5000/.  and  interest  at  a  day  therein  naen-^^^^JI^^ 
tioned  ;  which  sum  was  not  paid  at  the  day.    On  the  16th  of  againat  the 
August  1768,  by  indenturv  of  assignment  of  four  parts,  be*fi«tmort- 
tween  Margaret  Aubrey  of  the  first  part,  i?.  Jones  of  the  sc-^SSIk"^ 
cond  part,  John  LockwoodznA  R.  Morris  oi  the  third  part^notkeof 
and  Richard  Lockwood  of  the  fourth  part,  Margaret  Auorey,  tnch  prior 
in  consideration  of  7194/.  14?.  due  to  her  from  Jones,  for'"*^8»«c- 
principal  and  inteftst  on  the  mortgage  of  14th  oi  April  1761, 
and  also  on  bonds,  and  which  was  paid  her  by  the  said  John 
Lockwood  and  Robert  Morris  by  the  direction  of  Jones,  by  the 
like  direction  of  Jones  and  nomination  of  John  Lockwood 
and  Robert  Morris,  assigned  all  the  premises  comprised  in 
the  indenture  of  demise  of  the  14th  of  April  1761  to  Richard 
Lockwood,  his  executors,  &c.  for  the  residue  of  the  term  of 
nine  hundred  and  ninety-nine  years,  in  trust,  as  to  the  manor  of 
Penmarke,  for  Robert  Jones,  and,  in  the  mean  time,  to  attend 
the  inheritance,  and  as  to  the  other  lands  in  Porthkerry,  com- 
prised in  the  deed  of  1761,  in  trust  for  John  Lockwood  znA 
Morris.    By  indenture  of  assi^ment,  dated  13th  of  Decern^ 
ber  1769,  Robert  Jones  and  Richard  Lockwood  assigned  all 
Ae  premises  in  question  to  Richard  Morland,  his  executors, 
&?c.  for  the  remainder  of  the  term  of  999  years,  in  trust  for 
Nathan  Sprigg,  for  securing  10,000/.  lent  by  Sprigg  to  Jones* 
By  indentures  of  lease  and  release,  14th  and  15th  December 
1769,  Jones  mortgaged  the  premises  in  fee  to  Sprigg  for  se- 
curing the  10,000/.     On  the  9th  of  June  1777,  Spring  by  his 
will  appointed  Richard  Morland  and  Edward  Norris,  one  of 

the 
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1 7B7*  the  lessors  of  the  plaiDtiff,  executors.  Morkmd  is  since  deid, 
^-s-y^— '  ^  haviug  appointed  Joneph  Partingdon  and  J.  Blagdcn  flat, 
Good-  two  Others  of  the  lessors  of  the  plaintiff,  executors.  Mirv, 
Vairui  ^^  ^^'^  ^^  Edward  jfefjfrt/y  the  otJier  lessor  of  the  plabnff, 
Morgan.  **  ^^e  heir  at'  law  of  Sprigg  the  mortgagee.  The  two  defeo- 
dants  who  defend  separately  for  different  preoiises,  butwbidi 
are  all  in  mortgage  to  Sprigg^  set  up  mortgages  ib  fiee  froa 
Robert  Jones^  prior  to  that  of  Sprigg.  The  defendant,  Jofli 
Morgan^  claims  under  a  n^ortgage  in  fee  of  the  manor  i 
Pen  marie  by  Jones  to  fV.  Morgan^  dated  3d  and  4th  of -^ 
1767.  The  other  defendant,  Richard  Davids  chums  under  a 
mortgage  in  fee  of  the  lands  in  Porthkerry  by  Jones  to  hiiif 
dated  27th  and  28th  of  July  1769.  Both  the  defendants  at 
in  possession  by  ejectments  brought  upon  their  severd  mort* 
gages.  At  the  time  of  the  mortgage  to  Sprigg^  all  proper 
searches  were  made  on  his  part  for  incumbrances,  and  he  had 
all  the  title  deeds  that  could  be  found  delivered  to  htm  at  die 
time  he  advanced  his  money,  except  the  demise  of  the  14di 
of  April  1761^  and  the  assignment  of  the  16th  August  \7^ 
which  were  kept  in  the  hands  of  John  Lochvood^  on  accouflt 
only  of  their  containing  other  premises  in  mortgage  ioj^b 
Lockwood^  and  which  were  not  included  in  the  mort|piigeto 
Sprigg^  nor  assigned  to  Morland  his  trustee,  but  counterparts 
of  them  were  then  delivered  to  Sprigg.  Tj^e  question  fifftte 
opinion  of  the  Court  is,  Whether  the  lessors  of  the  nhintiff 
are  entitled  to  recover  the  premises  contained  in  lac  two 
mortgages  set  up  by  the  defendants  ?  '  i 

^Fbrra// for  the  lessors  of  the  plaintiff,  after  premiring  d«i 
the  title  of  the  defendant  Morgan  was  different  from  that  of  tke 
other  defendant,  inasmuch  as  it  arose  previous  to  any  tsngs* 
ment  of  the  mortgage  term  to  Richard  Locktvood  the  tniitce» 
stated  the  question  to  be,  Whether  the  term,  assigned  to  die 
trustee  to  attend  the  inheritance  for  the  mortgagor,  dufl  ^ 
considered  to  pass  by  the  release  of  the  mortga^^or  onljr,  die 
trustee  not  being  a  party  to  it?  Wherever  a  term  is  created  fa 
the  purpose  of  raising  money,  and  the  mortgage  is  forfeited,  tk 
term  will  afterwards  continue  in  the  mortgagee, notwithitandiat 
the  mortgage  money  is  paid.  It  is  true,  indeed,  that  the  awrt* 
gagor  may  redeem  in  equity  on  payment  of  principal,  inteitit; 
and  costs :  but  still  the  legal  estate  continues  in  the  nKntg>tf^ 
and  must  be  so  considered  in  a  court  of  law.  Here  the  leg» 
term  was  in  Morland  the  trustee.  The  term  was  first  created  id 
Aubrey  by  Jones  ;  it  continued  in  Aubrey  till  her  mortgage  wis 
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paid  off,  when  «he  assi^fed  to  Richard  Lociivood  iii  irukt  f]br 
jone^  to  attend  the  iDheritance  :  but  still  it  was  tfdbjedt  to  the 
appointment  of  Jdnes^  and  he  afterwards  did  in  fact  k^sign  to  GooutIi  l* 
JMbr/on^  in  trust  for  .S^r/V^,  under  whom  the  plaint iflF  claims.  JV<"*«^ 

erms  m  gross  and  terms  to  attend  the  inheritance  at  common 

law  are  the  same  thing :  As  long  as  they  eniht,  the  owner  of 

the  soil  is  kept  oat  of  the  legal  estate*     And  though  the   use 

and  benefit  of  the  tenu  are  for  the  cestui  que  trmt^  yet  the  legal 

estate  is  in  the  trustee.     With  respect  to  terms  to  attend  the 

inheritance,  there  is  no  distiiiction  between  thOse  expres^y 

created  by  the  party,  and  those  arising  by  construction  of  a 

tourt  of  equity.     The  only  case  to  Warrant  any  such  distthbr 

tiofl  is  that  of  Oxxvick  v.  Brockett  (a) ;  but  the  authority  of 

that  case  is  doubtful,  for  the  decree  is  not  entered  in  the  re« 

gister's  book.     It  is  no  objection  that  such  terms,  if  not  at  alt 

events  to  attend  the  inheritance,  will  descend  d jScrcutly :  That 

argument  was  urged  in  the  Duke  of  Norfolk^a  Ca^e  [b)  ;  but 

the  owner  of  the  soil  may  seVcr  them.    Hayter  v.  Rod^  1  P. 

Wmis.  360.     The  legal  estate  not  being  in  Jones  at  the  time  of 

the  mortgages  to  the  defendants,   and  the  trustee  of  the  ikrivL 

not  having  joined  in  the  conveyances,  the  defendauts  acquired 

no  legal  title.     But  the  legal  title  was  afterwards  conve\  ed  by 

the  deed  of  13th  December  176  J  to  Morlandm  trust  for  Spri^g^ 

under  whom  the  lessors  of  the  plaintiff  claim.     And  Sfirtgg 

had  not  merely  a  good  legal  title,  but  be  had  also  a  good  equt^ 

table  title  ;  heis  a  bona  fide  purchaser  without  notice,  he  is  itt 

possession  of  the  title  deeds,  and  has  an  assignment  of  the 

mortgage  term.     And  the  rule  in  equity  is,  that  where  there 

are  several  claimants  in  equal  degree,  the  one  who  has  the  le- 

g;d  title  shall  be  preferred.     Where  a  mortgagee  lends  money 

on  mortgage,  he  is  party  to  a  fraud  unless  he  takes  the  tide 

ikeds,  because  by  those  means  he  enables  the  mortgagor  to' 

sdortgage  the  same  Estate  to  a  subsequent  mortgagee.     And  it 

as  for  that  reason  that  a  puisne  incumbrancei:  is  permitted  to 

obtain  an  outstanding  term  and  exclude  a  prior  incumbrancer. 

Marth  v.  Ue^  2  Venir.  337.    WlUoughby  v.  Willoughbxi^  Tr^  30 

G.  2.  BtUl.  Co.  Lit.  293.  b.  n.  (c).  Stanhope  v.  Lord  Verney^  ib. 

Where  a  term  is  attendant  on  the  inheritance,  and  the  owner 

of  the  inheritance  levies  a  fine,  thou^  the  trustees  of  the  term' 

are  thereby  barred,  and  can  never  atterwatf'ds  claim  any  thing. 

Vol.  I.  E  e  e  c  e  yet 

(fl)  1  Eq.  Cos.  Abr.  355.  (A)  Cb  Cat  46. 

\i:)  Car,  I.o»d  Hc^dnuckt  in  Chancery,  1756.    ^<-  the  next  owe 
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1787.  yet  it  may  be  setup  to  support  incambnuices.  Carth,  lOCX 
The  counsel  then  cited  2  Vern-  524.  599.  1  Ch.  Cos.  201.  35. 
4  Vtrn.  187,  8.  and  3  P.  Wms.  3 JO.  to  shew  how  purchasers 
may  protect  themselves  against  prior  incumbrances ;  they 
MokorN.  "*^y  ^^^^  protect  themselves  by  procuring  an  asttigomentof 
the  term  ptndenU  lite*     2  Fez.  571. 

Nkol^  lor  the  dei'endants,  admitted  the  authority  of  the  ca* 
ses  cited,  but  observed  that  they  were  not  applicable  here ;  for 
though  it  be  indisputably  settled  that  a  court  of  equity'  would 
not  interpose  between  parties,  whose  claims  are  equal  in  cqitiUj^ 
to  take  away  any  advantage  which  either  party  might  bave^ 
yet  the  question  here  is  who  has  the  legal  title.  It  is  extreme- 
ly clear,  that  when  Lord  Hale  laid  down  the  rule  in  the  case  of 
Marsh  V.  Lee^  that  a  prior  legal  term  outstanding  should  ha%x 
the  preference,  courts  of  law  were  not  so  liberal  in  assisting  c- 
quitablc  titles  in  ejectment :  But  it  has  been  established  siucc 
that  time,  that  a  legal  term  outstanding  in  a  trustee  shall  never 
be  set  up  against  the  cestui  que  trust.  In  Doe  denu  Bristow  v. 
Pegge  (a),  it  was  held,  that  where  a  legal  term  was  created  for  a 
particular  purpose,if  thatpurpose  were  satisfi^d^  or  if  ii  wereuD- 

&ati»ficti 

Vi^  post.  3  ^  («)  ^'  25  Oeo,  3.  B.  JR. 

•o/  684.  con*  ^°*  ^^  ^^^  demise  of  B&istow  u^jainsi  PeoCc. 

g^^^  Ejectment  w^s  brought  for  a  moiety  of  the  manor  of  Winiaumet  8cc.  wAi 

the  will  of  D.  Bunie/l,  us  one  of  his  co-heirs.  By  the  testator's  marriage  wt- 
tiement  in  1748  iwo  terms  in  trust  were  created;  one  for  ninety-iiiue  yeaiit  i« 
secure  an  annuity  of  200/  to  his  mother ;  the  other  fur  one  thousand  yean,  £k 
raising  3000/  for  his  wife,  in  case  she  should  have  no  issue  ;  the  money  to  bt 
raised  out  of  the  rents  and  protii«»  or  by  sale  or  mortgage.  The  testator  diei  m 
1774,  having  no  issue,  and  devised  alt  his  estates  to  trustees  and  their  bens,  to 
the  use  of  them  and  their  heirs  in  trust,  after  the  death  of  his  widow,  who  va 
eutitled  to  a  life  estate  under  the  marriage  settlement,  for  sucii  person  or  persatu 
at  according  to  the  laws  of  descent  should  be  his  heirs  at  law,  aiMl  tike  bcirs  at 
their  bodies,  to  take  as  tenants  in  common,  Lt'c*  if  more  than  one.  The  drfmmd 
ant  iiled  a  bill  in  chancery  in  1776  against  all  ])ersons  who  were  supposed  to 
have  any  claim  as  heirs  at  law,  and  against  the  trusties,  and  an  is^oc  was  (ti* 
reeled  u.der  which  he  was  found  heir  at  law  by  descent  tirom  a  dai^hter  oi'  i 
common  ancestor.  The  lessor  of  the  {ilaintifi*  also  had  filed  a  bill  to  IDiS*  fa>* 
ilaim  having  never  been  known  before ;  but  upon  the  death  of  the  widow,  he 
brought  this  ejectment,  and  proved  his  pedigree  from  another  daqghier  of  tbc 
same  common  ancestor  At  the  trial  the  defendant  set  up  these  terms ;  thetcs* 
tator's  mother  being  s:iU  living,  and  her  annuity  regularly  |jaid  by  the  tcoeiw 
ap|>ointed  by  thecouri  of  Chancery  ;  the  300 (^.  having  likewise  Imcu  nocdfiR 
Lis  wid  >w,  and  the  term  assigned  in  mortgage. 

Mr.  Justice  Hbai  h,  who  tried  the  cause  at  the  last  assizes  at  Ifotta^Um, 
nonsuited  the  plaintid*,  with  leave  to  move  to  set  aside  the  nonsuit,  and  cmer  a 
verdict  for  the  plaintilf,  if  the  Court  should  be  of  opuuon  that  be  was  catkled  \a 
lecpver. 

Upon  the  motion,  it  was  staled  that  the  receiver  had  been  appointed  hj  tk 
court  of  Chancery  during  the  life  of  the  widow,  and  Tt  such  premises  ouly  as 
her  life  estate  did  not  extend  to ;  ar.d  that  the  lessor  of  the  pUiutilTdad  notdt- 
sire  to  disturb  the  term,  but  was  ready  to  partake  of  the  charge. 


Digitized 


by  Google 


IN  THE  TWENTY-SEVENTH  YEAR  OF  GEO.  IIL  759 

satisfied  and  not  connected  with  the  litigating  parties,  it  should     17ST. 
never  be  set  up  between  thcnx  in  ejectment ;  but  should  be  consi-    ^^y^»^ 
/  dered  CooDTiTLK 

against 

Wilton,  Dayte/i,  ami  Brougb,  for  the  plaintiff.  As  these  parties  claim  from  ^^^^^^' 
the  same  common  ancestor,  under  one  and  the  same  tiile,  one  of  them  ought 
not  to  be  permitted  to  set  up  these  terms  against  tl:e  title  of  the  other,  since  he 
himself  18  permitted  to  shew  his  title,  subject  to  the  same  incumbrances.  Such 
an  objection  ought  on  no  account  to  prevail  as  between  these  parties ;  and  the 
possession  of  one  tenant  in  common  is  the  possession  of  both. 

The  aRnnity  not  being  in  arrear,  the  trusiees  of  the  term  of  ninet^-nine 
years  themselves  conid  not  recover  possession.  Besides,  a  trust  estate  should 
never  be  set  up  against  the  rettui  <pie  trvtt.  And  as  to  the  remainder  after 
the  terms  are  satisfied,  there  is  a  resulting  trust,  and  the  termors  are  trustees 
for  the  heir  at  law.  Nay,  till  default  of  payment' of  interest,  or  the  money 
fwis^f  the  terms  are  in  trust  for  the  heir  at  law.  An  ejectment  is  in  the 
nature  of  a  feigned  issue,  and  merely  intended  to  try  the  real  title.  In  the 
case  of  Lade  v.  Hoiford  and  Another,  Bull.  Nln  Priut,  no.  I-ord  Mansfield  . 
declared,  that  he  and  many  of  the  judges  had  resolved  never  to  sufter  a 
plaintiff  in  ejectment  to  be  nonsuited  by  a  term  standing  out  in  his  own 
trustee,  or  a  satisfied  term  to  be  set  up  by  a  mortgager  against  his  mortga-  • 

gee,  but  to  direct  the  jury  to  presume  it  surrendered. 

So  in  the  case  of  White  ex  denu  Wb^ley^,  Hamkint,  M,  f4  Geo»  3.  BuU^ 
Jfisi  Priutf  96.  and  Do^gU  23.  n.  7.  it  was  held,  that  a  mortgagee  t\ped  not 
give  notice  to  a  tenant  to  quit  before  ejectment  brought,  if  he  mean  only  to  get 
into  the  receipt  of  the  rents  and  profits,  and  not  to  dicpute  the  title  of  the  tenant. 
Mostv  Gal/imoref  Doug/.  265.  In  this  instance,  the  lessor  of  the  plaintiff  is  wiU 
Bng  to  admit  the  charge  of  these  terms,  and  take  subject  to  them. 

Balgt^Atid  Gaily,  contra*  If  a  tenant  in  common  hold  adversely,  an  eject- 
ment will  lie  :  but  the  defendant  does  not  hold  adversely,  and  the  terms  set  up 
are  no  part  of  the  title  of  either  party,  but  paramount  to  both.  The  purposes 
for  which  they  were  created  have  arisen,  and  are  subsisting.  If  an  ejectment 
were' such  an  issue  as  is  contended,  the  doctrine  of  terms  would  be  extinguish- 
ed, and  all  differences  by  reason  of  such  being  outstanding,  at  an  end.  The  rule 
is,  that  a  plaintiff  in  ejectment  must  recover  by  the  strength  of  his  own  title.  Bull.- 
Jiiei  Prius,  208 ;  and  must  shew  a  right  of  possession,  1  Bun.  119.  These  terms 
being  unsatisfied,  the  plaintiff  is  not  entitled  to  the  possession.  It  is  true  that 
a  satisfied  term  cannot  be  set  up,  Dougl.  695,  But  the  only  cases  where  unsa- 
tisfied terms  cannot  be  set  up,  are  against  ceetui  que  tnitf,  in  <i  clear  case,  or  ag- 
ainst those  under  whom  the  defendant  claims.  But  if  the  trust  be  doubtful,  the 
Coort  will  leave  the  party  applying  to  hisTemedy  in  equity. 

They  also  cited  a  case  before  Atbburst,  Justice,  at  Leicester  summer  assizes 
1784,  iVJbite  ex  dem*  Henton  v.  Beaumont,  which  was  an  ejectment  bratight  by  a 
devisee  against  the  heir  at  law,  who  produced  a  mortgage  term,  on  which  the 
plaintiff  was  nonsuited ;  that  being  deemed  a  complete  bar. 

Lord  Mansfield,  Ch.  J. — An  ejectment  is  a  fictitious  remedy  to  try  the 
title  to  the  possession  of  lands  ;  it  is  of  infinite  consequence  that  it  should  be 
adapted  to  attain  the  ends  of  justice,  and  not  entangled  in  the  nets  of  form. 
Great  difficulties  have  arisen  as  to  the  legal  form  of  passing  land,  from  the 
modes  of  conveyancing  in  KngUmd  since  the  statute  of  uses.  Trusts  are  a  mode 
of  conveyance  peculiar  to  this  country.  In  all  other  countries,  the  person 
entitled  has  the  right  and  possession  in  himself.  Bnt  in  ii^nglaml,  estates  are 
vested  in  trustees,  on  whose  death  it  becomes  difficnlt  to  hi.d  out  their  re- 
presentatives ;  and  the  owner  cannot  get  a  complete  title.  If  it  were  neces- 
sary to  make  assignments  of  satisfied  terms,  terrible  incosiveniences  would  en- 
sue from  the  representatives  of  the  trustees  not  lieing  to  be  found.  Sir  E. 
Nortbey**  clerk  was  trustee  of  near  half  of  the  great  estates  in  the  kingdom;  on 
his  d^h  it  was  not  known  who  was  his  heir  or  representative.  So  that 
where  »  trust  term  is  a  meie  matter  of  form,  and  the  deeds  were  muniments 
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1787.     dcredas  if  it  had  never  becn'created.  In  the  present  case,tbis  is 

V- ^y— ^    a  term  attendant  on  the  inheritance ;  it  must  be  considered  ai^ 

GoopTtTLt  belonging 

against 
l^ORCi^N;  of  anothei*t  estate,  it  shall  not  be  set  pp  against  the  real  owner.  It  is  therefore 
titled,  that  a  satistied  rrust  shall  be  tf  ken  to  be  a  trust  for  the  benefit  of  the  beir 
at  law.  A  trust  shall  never  be  set  up  against  him  for  whom  the  trust  was  nw 
tended,  ft  is  a  mpre  form  of  conveyance.  And  it  i^ admitted,  that  where  the 
term  is  in  tpift  for  the  benefit  of  the  lessor  of  the  plaintiff,  the  defendant  sh^il  boc 
tet  it  up  in  f jecrm^t  as  a  bar  to  his  recovery. 

To  go  a  step  further ;  third  persons  mar  have  titles,  and  therefore,  the  Coot 
say,  that  where  there  is  a  tenant  in  possession  onder  a  lease,  which  is  a  tnv  to 
the  recovery  of  the  l^sor^  he  being  to  recover  by  the  strength  of  his  own  trtk, 
yet  to  preyent  this  from  being  turned  improperly  against  the  person  entitled  to  the 
inheritance,  whose  right  is  not  disputed  by  the  tenant,  if  the  lessor  dbpute  the 
property  only  against  another,  and  give  notice  to  the  tenant  that  he  does  nor 
mean  to  disturb  h\$  tenancy,  the  Court  will  never  suffer  the  teoant  to  set  tip  tbe 
jease  as  a  bar  to  the  recovery , 

There  is  another  distinction  to  be  taken ;  whether,  supposing  a  title  superior 
to  that  of  the  less«>r  of  the  plaintiff  exists  in  a  third  person  who  might  tecover  the 
possession  agaitist  him,  it  lies  in  the  mouth  of  a  defei|da|it  to  say  so  in  answer  m 
an  ejectment  brought  ajfalnst  himself  by  a  party  having  a  better  title  than  hisown. 
I  found  this  point  settled  before  I  came  mto  this  coorr,  that  the  Court  never  col^ 
iters  a  mortgagor  to  set  up  the  title  of  a  third  person  against  his  mortgagee.  For 
^  he  made  the  mortgage,  aiKi  it  does  not  lie  in  his  mouth  to  say  so,  thoqgh  sndi 

third  [vsnmi  might  have  a  right  to  recover  possession.  Nor  thalfta  tenant  who 
has  paid  rent,  and  acted  as  such,  ever  set  op  a  superior  title  of  a  third  person 
against  his  lessor,  in  bar  of  an  ejectment  brought  by  him  ;  for  the  tenant  derived 
his  title  from  him.  La> iog  do«pn  these  principles,  let  us  now  see  the  applioitiott 
of  them  to  this  case.  There  afe  disputes  between  the  plaintiff  and  the  defeodant, 
who  arf  co*heirs  {  as  such  the  plaintiff  claims  half  of  the  property*  and  wishes  to 
be  admitted  into  possession  of  the  premises  with  tSe  defendant.  He  proves  hit 
descent.  Then  what  is  the  defence  set  up  ?  A  trust  for  a  third  person,  an  an- 
nuity^  is  set  up.  The  plaintiff  admits  the  charge,  and  says,  that  he  only  claiflif 
subject  to  the  incumbmnce^.  The  trustees  do  not  assert  their  title.  Then  shalt 
others  be  admitted  to  set  it  op  ?  |r  is  clear  that  the  other  co*heirs  shall  not  be  per- 
piitted  to  dis|)ute  the  title  w»th  him.  He  and  the  defendant  have  an  equitable  tf- 
tie  as  tenants  in  common,  and  the  plaintiff  must  recover  a  moiety. 
Will  IS,  J  concurred. 

Ash  HURST,  J  In  such  a  ci^se  as  this  a  legal  bar  shall  never  be  set  op  in  eject* 
ment  against  the  justice  of  the  case.  The  trustees  may  perform  their  funaions 
as  well,  after  both  the  parties  are  in  possession.  The  old  doctrine  is  relaxed  in 
many,  instances. 

BuLLF  R,  J.  I  entirely  agree  with  my  lord.  An  objection  has  been  taken  at 
the  bar,  that  the  plaintiff  in  ejectment  must  recover  by  the  strength  of  his  own  ti- 
tle :  the  old  cases  certainly  say  so ;  but  for  the  last  forty  or  fifty  years,  conatmnt 
exceptions  to  this  rule  have  been  admitted.  One  case  which  is  received  as  dear 
law,  and  is  an  exce;'tion  to  it,  is  that  of  a  tenarft  vrho  cannot  set  i^  the  title  of 
the  mortgagee  against  the  mortgagor ;  because  he  holds  under  the  mortgagor,  and 
has  admitted  the  title. 

There  was  a  case  before  me  at  GmidiMii/,%nd  I  believe  another  upon  the  Ob^M 
circuit,  of  the  same  nature,  where  a  lessee  for  years  had  got  possession  of  some 
mortgage  deeds,  and  endeavoured  to  set  up  that  title  against  the  mortgagor;  but 
though  this  shewed  that  the  plaintiff  had  no  right  to  recover  as  against  the  mort* 
fifaig^t  y^^  I  permitted  Mm  to  do  so  in  that  instance ;  and  the  decision  was  ac- 
quiesced  under. 

It  is  not  therefore  true,  that  an  outstanding  unsatisfied  term  is  always  an 

answer  to  a  plaintiff  in  ejectment.    So  long  ago  as  the  time  of  Justice  Gk*^, 

when  an  outstanfitng  satisfied  term  was  offered  by  a  defendant  m  ejectment  as  a 

.     bar  to  the  plahitifr'srecovfi7f  that  judge  refiised  to  admit  ir»  saying,  th»t  there 
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belonging  to,  and  pj^rt  of,  the  iaheritaace  ;.and,  if  separated     ITSf* 
in  law,  a  court  of  equity  would  re-unite  them*     Whitchurch  v.    V^.y  t 
^AJtqhurch^  2  P.  Wms.  256.  2  Wik.  329.   The  cestui  que  tr«*tGoo©TiTi.i 
13  X\i^  complete  owner,  ^nd  his  disposition  is  the  disposition  ^if^*"*^ 
aF   the  l?i|id.,  Afld  th^  trustee  is  considered  merely  as  an  in*     ^*^^^' 
so^tiinent  of  ^onvey^^nce*  /  Burgess  v,  Wheat^^  1  BJa^L  Hep* 
t  SZ^     Noif  to  apply  these  principlef^  to  this  case ;  the  term 
Y^as  created  in  1761  ;  *^n  1768  the  moirtgage  money  was  paid 
oflfy  aiid  ttiie  term  was  assigned  in  trust  for  yp^ne^  and  \kis  heirs, 
tQ  t>e  disposed  of  as  he  should  appoint,  ^nd  in  the  mean  time 
to  attend  the  inheritance,  and  to  protect  it  against  mesne  in* 
C\inc|lvance8 ;  in  1767  jfones  mortgaged  to  one  of  the  defend- 
ants,  and  in  1769  to  the  pther,  t^th  of  them  being  prior  to 
the  fsiortgag^  undf r  which  the  plaintiff  cbims.    At  the  times 
of  the  respective  mortg^^s  to  the  defendi^nts,  the  trustee  of 
th^  tf  rm  necame  th^  trustee  of  the  defendants,  and  the  term 
caold  not  be  separated  from  th^  inheritance  without  his  con- 
^nt :  An4  if  previous  to  the  conveyanf#  to  Sprigg  in  1769 
tjbe  defendants  tiad  brought  ejectments  upon  their  mortgages, 
naither  Jones  nor  Richard  JLoc^wcod  his  trustee  could  have 
set  tip  this  term  as  a  bar  to  their  ej^tments.     Then  if  Jozie^ 
hioMclf  could  not  set  up  the  term,  it  seems  tp  be  absurd  to 
%^y  that  those  who  claim  under  him  can ;  for  they  cannot 
claim  a  greater  estate  than  he  had.   Then  Jonea^  having  part- 
ed with  the  inheritance,  had  no  power  afterwards  to  make  any 
appointment  of  it  differently.     His  power  was  gone,  though 
it  mrere  collateral,  by  the  conveyance  of  the  land  {n).     With 
respect  to  the  charge  of  fraud  against  the  defendants,  it  is  to 
he  observed  that  the  mortgagor  has  alone  been  guilty  of 

fraud ; 

was  no  use  in  taking  sn  omstmndtng  term»  hot  for  the  sake  of  the  conveyati- 
W*»  pockets:  since  which  time  it  has  been  the  uniform  doctrine,  that  if  the 
plaintiff  be  entitled  to  the  bencBcial  interest  he  shall  recover  the  possession. 
The  next  objection  is,  that  this  is  a  reversionary  interest ;  but  that  is  not  mate^ 
rial:  for  it  has  been  funher  ruled  of  late  years,  that  a  lessor. of  a  plaintiff  may 
recover  in  an  ejectment  a  reversionary  interest,  subject  to  a  lease  and  right  of 
present  possession  existing  in  another. 

The  annuitant  is  only  entitled  to  her  200£.  per  annum  ;  and  not  to  the  posses- 
sion itself  whilst  there  is  no  default:  Indeed  she  dees  not  require  it.  But  the. 
heir  at  law  is  entitled  to  the  possession  subject  to  that  charge.  The  annuitant 
however  is  in  a  different  utuation  from  the  mortgagee ;  for  the  latter  is  entitled 
to  receive  the  whole  in  dimmution  of  the  principal  and  interest. 

So  that  the  plaintiflf  must  have  a  general  judgment  for  that  part  which  is  not 
in  the  possessioii  of  the  receiver ;  and  as  to  that  which  is,  he  must  enter  into  a 
role  not  to  disturb  that  possession ;  submitting  to  the  mortgage  and  the  anninty. 

Rule  absolute. 
(a J  1  F.  Wm».  77S. 
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.  178r.     fraud ;  and  though  he  could  not  be  punished  criminally  for  i 
^— ^-^^    yet  those  who  claim  under  him,  shall  not  he  benefited  by  i 
GooDTiTLc  So  if  a  parson  be  simoniacally  presented  to  a  churchy  he  sha 
<f^m/t*«    ^Q^  enjoy  the  church  ;  neither  shall  a  bankrupt,  who  obtaii 
^^'  his  certificate  fraudulently,  avail  himself  of  it.     A»  to  th 
case  of  WiUonghby  v.  IViUoughby^  it  was  determined  at  a  timj 
when  it  was  not  so  well  understood,  as  at  present,  how  far  aa! 
outstanding  term  could  be  set  up.    The  case  in  1  P.  Wms^ 
360.  turned  on  the  intention  of  the  owner  of  the  inherttanca| 
to  sever  the  term.     The  same  observation  applies  to  the  case 
in  3  Ch.  Can.    So  in  the  case  of  the  fine ;  as  it  was  the  inten- 
tion of  the  parties  to  bar  the  term,  though  it  was  not  satis- 
fied, yet  it  might  be  set  up  by  a  purchaser. 

AsHHURST,  J.  No  man  ought  to  be  so  absurd  as  to  make 
a  purchase  without  looking  at  the  title  deeds ;  if  he  is,  he 
must  take  the  consequences  of  his  own  negligence.  If  the 
first  mortgagee  had  used  ordinary  precaution,  he  must  have 
known  that  tbia  term  was  then  outstanding.  And  if  he  did 
know  of  it  and  neglected  to  take  an  assignment  of  it,  it  was 
enabling  the  mortgagor  to  commit  a  fraud  by  mortgaging' the 
fame  estate  again.  By  this  therefore  he  became  particept 
criminh  ;  and  he  may  suffer  for  the  consequences  of  the  fraud; 
and  the  lessors  of  the  plaintiff*  claiming  under  Sprigg^  who 
have  got  the  legal  estate,  must  be  preferred. 

BuLLF.R,  J.  It  is  an  established  rule  in  a  court  of  equity 
that  a  second  mortgagee,  who  has  the  title  deeds,  without 
notice  of  any  prior  incumbrance,  shall  be  preferred ;  because 
if  a  mortgagee  lend  money  upon  mortgage  without  taking 
the  title-deeds,  he  enables  the  mortgagor  to  commit  a  fraud. 
If  this  has  become  a  ryle  of  property  in  a  court  of  equity,  it 
ought  to  be  adopted  in  a  court  of  law.  Here  the  defendants 
took  mortgages,  without  enquiring  after  the  title  deeds ;  the 
subsequent  mortgagee  is  a  purchaser  without  notice ;  and  as 
he  has  taken  the  title-deeds,  he  has  the  better  title. 

Grosk,  J.  declared  himself  to  be  of  the  same  opinion. 

Postea  to  the  plaintiff'  (a), 
(rt)  Vide  2  BraomU  Cba.  Ca.  650. 
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We  were  favoured  ^ith  the  following  Ccae  fron  the  M.  S.     1787, 
Notes  of  Lord  Chancellor  Mardwicke, 

In  Chancery^  Jtme  19th,  1756^ 


WILLOUGHBY  and  Others  agaimt  WILLOUGHBY 

and  Others. 

LORD  Chancellor  Hardwicke  delivered  his  opinion  in  this  if  a  subae- 
case  as  follows :  quentpur. 

George  IVilloughby^  the  husband  of  the  plaintiff  Jane^  be.  ^^^'  ^ 
ing  seised  in  fee,  subject  lo  a  mortgage-term  for  years,  on^^^^^l^of 
the  it^th  November  1717,  in  coasideration  of,  and  previous  to,  a  former 
his  marriage  with  the  plaintiff,  catered  into  articles  to  settle  P"*^***  ^ 
the  estate  to  the  use  of  himself  for  life,  theu  to  secure  a  join- 1^"^'  y^^ 
ture  of  350/.  per  annum  to  the  plaintiff  Jant^  remainder  to  shall  not 
the  first  and  other  sons  of  the  inarriage  in  tail-male^  remain-Availhim* 
dcr  to  George  IVilloughby  in  fee,  with  power  to  charge  ^^^*^  f^si  ^n  *"  t 
premises  by  deed  or  will  with  3000/.  for  younger  children's oi  ^^"Sui" 
portions.     On  the  24th  March  1718  settlements  were  ii^ada  outstandiog 
in  pursuance  of  the  articles.     On  the  17ih  Auguat  1718  ^'^^  ^^^'^Jr  J|J|^'?^ 
old  term  was  assigned  to  Sliiliyng  and   Fophutn  upon  an  cx-J^^^^J^ '^ 
press  trust  declared,  in  trust  for  Seorge  IVilloughby^  his  heirsapretereucc^ 
and  assigns,  to  attend  and  wait  upon  the  freehold  and  inherit-  But  if  he 
ance  of  the  premises,  and  to  be  subservient  thereto.     On  the^.^"^'^. 
24th  March  1750  George  IVilloughby  made  his  will,  and  ^xe«  pJi^j^  pu^, 
cuted   his  power  by  charging  the   estate  with  3000/^  for  his  chase  or  ia« 
younger  children,  and  afterwards  died,  leaving  the  plaintiff ^^^'J^^^'^^c^t 
Jane  his  widow,  and  the  defcntlant  Henry  IVilloughby  his  eld-  fi„t|j^[!^ 
est  son,  together  with  three  daughters  and  a  younger  sua  right  to£all 
George^  co-plaintiffs  with  the  mother.     The  plaintiff  fane  tor  the  legal 
was  eutided  under  the  marriage  settlement  to  her  jointiure  ^1  *r*^^'  ^*" 
350l*  per  annum.     Ihe  defcndaut  Henry ^  who  was  tenant  in  j^^jg^j^gn^ 
tail  under  the  marriage  settlement,  suffered  a  common  reco-of  it,  acouK 
very,  and  barred  the  entail,  and  declared  the  use  to  trustees  <)^,<^ui^y 
and  their  heirs,  upon  trust  neverthless  to  the  tise  of  such  jxir-  JJ^ieTim  of 
SOD  and  persons,  and  for  such  estate  and  estates,  as  he  the  his  advaa- 
said  Henry  Willoughby  by  deed  should  appoint.     He  after- tage.   If  a 
wards  borrowed  870/.  of  his  mother,  and  by  an  appointment  ***^*^**"J^' 
mortgaged  the  estate  to  her  for  a  term  of  500  years.    Diiring^^^j,^^ 

all  upoa  an 
estate  upoft 
whkh  ther«  is  an  old  outstanding  term,  and  has  notice  at  the  same  time  of  a  certalu  incum- 
brance, prior  to  bis  own,  the  prior  incumbrancer  has  the  btst  right  to  call  for  the  legal  esute, 
and  to  satisfy  himself  of  any  other  incumbrances  U|K>n  the  estate ,  although  such  other  iacmt- 
brances  were  not  known  to  the  secoiul  mortgagee  at  the  time  he  advanced  his  mone)'. 
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all  tiii«  time  the  old  tertti  remidifed  outstaddliig  In 
and  Popham.'  But  ou  the  t5th  June  XTM  the  defesdM 
Henry  borrowed  800/.  of  the  defeodant  Jeffery  Cripp9^ 
for  securing  it,  mortgaged  the  premises  to  Ctifips  io  tee^  Aul 
OD  the  same  day  SkylUng  the  surviving  trustee  in  the  assign 
^oucuBY.  ment  of  the  old  term  to  attend  the  inheritance,  by  the  dirtx 
tion  of  the  defendant  Htnty  assigned  that  term  to  (he  de£;:^ 
dant  Alexander  BootCy  in  trust  to  protect  Crlpps^s  mortgaii 
of  the  fee.  It  appeared  in  evidenoe  that  previaua  to  ik 
taking  of  this  mortgage,  and  on  that  occasion,  Cripps  hadU 
notice  of  the  marriage  articles ;  notwithstanding  which,  k 
took  a  covenant  in'  the  mortgage  deed  from  the  defeadas 
Henry ^  that  the  premises  were  free  from  all  incumfatraBcct 
except  one  indenture  cf  assignment  of  the  old  term  to  defends^ 
Boote  and  the  said  term  atul  the  mexne  assignments  theretjf,  c 
the  said  la^t  assignment  mentioned.  But  it  does  not  appear 
that  the  defeudaut  Cripps  had  any  notice  of  the  mQatgi§; 
made  by  Henry  to  the  plaintiff  ius  mother. 

The  plainulf  Jane^  the  mother  (together  with  her  yoo^ 
son  and  daughters),  brings  this  bill  to  have  the  benefit  of  iter 
jointure,  uudcr  her  marriage  settlement :  and  to  have  a  sak 
of  the  estate,  subject  to  her  350/.  per  oJinum  :  and  oat  of  tk 
money  arising  by  the  sale  to  be  paid  the  arrears  of  her  joi&- 
ture,  and  next  the  (irovisions  for  the  yoimger  son  aad  the 
daughters,  and  then  lier  mortgage  for  SfOg/l  and  the  other  ia- 
cambrances  in  their  order.  The  defendant  Cripps^  thefkdne 
mortgagee,  now  submits  that  the  pUintiff  Janr^  jointure  ad 
the  provisions  for  the  younger  children  shall  be  preficfttd; 
but  insists  that  his  mortgage  ought  to  be  preferred  hi  w< 
mem  to  that  of  the  plaintiff  Janes  the  legal  estate  ot  tk 
phor  term  being  vested  in  the  defendant  Boote^  his  tnotce, 
and  he  beine  a  purchaser  by  his  second  mortgage  wlthMtu- 
tice  of  the  first ;  on  this  principle  that  the  legal  estate  ot  the 
term  being  in  a  trustee  for  him,  he  has  both  law  xad^cqakfOR 
his  side,  while  the  plaintiff  Jane  has  only  an  equity  aar  agaiior 
the  term. 

Two  questions  have  been  argued  at  the  bar.  First,  a  geaen) 
'^  question,  Whether,  this  term  having  been  assigned  to  S^^^ 
and  Popham  upon  an  express  trust  declared  to  attend  M^mttk^ 
freehold  and  inheritance  and  to  be  subseri)ient  thereto^  the  dtfeff* 
iidnt  Cripps  could  in  equity  have  had  the  benefit  of  it  to  pmteet 
his  mortgage  boih  against  the  jointure,  the  provisions  of  the 
younger  children,  and  the  prior  mortgage,  even  supposiof 
he  hud  had  no  notice  of  any  of  them  ?   Secondly,  a  particular 
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^UiesuoQ,  Whether  the  defendant  Crippa^  having  fall  notice  of 
the  marriage  scfttlement,  the  jointure,  and  portions,  and  con- 
sequently not  being  entitled  to  the  entire  absolute  benefit  of 
the  legal  estate  of  the  old  term,  can  be  preferred  to  the  plain, 
tiff  Mrs*  Witlouglihy^  even  as  to  her  mortgage,  or  must  come 
in  only  according  to  his  priority  in  ordtr  of  time  ? 

The  first  question  depends  upon  three  considerations  t  Ist^ 
What  is  the  nature  of  a  term  attendant  upon  the  inheritance  \ 
32dly,  What  kind  of  grantee  or  owner  of  the  inheritance  is  en- 
titled to  the  protection  of  such  a  term  f  Or,  in  other  words^ 
in  whose  hands  such  a  term  shall  be  allowed  to  protect  the  in<* 
heritance  ?  3dly,  Against  what  estates,  charges,  or  incum- 
brances, the  protection  arising  from  such  a  term  shall  extend  i 

1st,  What  is  the  nature  of  a  term  attendant  upon  the  inhe* 
ritance  ?  The  attendance  of  terms  for  years  upon  the  mheri'* 
tance  is  the  creature  of  a  court  of  equity,  invented  partly  to 
protect  real  property,  and  partly  to  keep  it  in  the  right  channeU 
In  order  to  it,  this  court  framed  the  distinction  between  such 
attendant  terms^  and  terms  in  gross^  notwithstanding  that  in 
the  consideration  of  the  common  law  they  are  both  the  same, 
and  equally  keep  out  the  owner  of  the  fee  so  long  as  they  sub- 
sist* But  as  equity  always  considers  who  has  the  right  in 
conscience  to  the  land,  and  on  that  ground  makes  one  man  a 
trustee  for  another ;  and  as  the  common  law  allows  the  pos- 
session of  the  tenant  for  years  to  be  the  possession  of  the  own- 
er of  the  freehold,  this  Court  said,  where  the  tenant  for  years 
is  but  a  trustee  for  the  owner  of  the  inheritance,  he  shall  not 
keep  out  his  ceHui  que  trmty  nor  fari  ratione^  obstruct  him  in 
doing  any  acts  of  ownership,  or  in  making  any  assurances  of 
his  estate ;  and  therefore  in  equity  such  a  term  for  years  shall 
yield,  ply,  and  be  moulded,  according  to  the  uses,  estates,  or 
charges^  which  the  owner  of  the  inheritance  declares,  or 
carves  out  of  the  fee.  Thus  the  dominion  of  real  property 
was  kept  entire.  Of  this  we  meet  with  nothing  in  our  boolu 
(a)  before  Queen  Elizabeths  reign,  when  mortgages  by  long 
terms  of  years  began  to  come  into  use.  Before  that  time,  the 
law  looked  upon  very  long  terms  with  a  jealous  eye,  and  laid 
them  under  violent  presumptions  of  fraud,  because  they  tend- 
ed to  prevent  the  crown  of  its  forfeitures,  and  the  Iprd  of 
the  fruits  of  his  tenures^  Neither  could  there,  much  before 
that  time,  be  any  use  of  a  term  attendant  upon  the  inheritance 
to  preserve  the  limitations  of  a  settlement  in  many  cases,  be- 
cause the  tenant  for  years  was  in  the  power  of  the  owner  of 

Vol.  I.  Fffff  the 

(a)  Ld,  Ch.  J.  Ptmberton*^  aixament  in  the  Duke  of  Norfdlk't  case,  p.  34. 
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the  freehold,  tiU  the  «tgtute  81  Hen.  %.  c.  15.  which  i 
him  to  falsify  a  retovery  against  the  tenant  of  the  fre«hcdd  i 
till  then«  by  such  a  recoH^ery  the  term  W9»  gone^  and  eOBue* 
quently  conld  attend  upon  nothing.  But  since  the  law  was 
altered  by  that  statute,  and  the  term  was  preserved,  this  Court 
could  lay  hold  of  it.  Proceeding  upo^  these  |>riBcipleSf  wher- 
ever a  term  for  years  has  been. vested  in  a  strange  in  Cruet  for 
the  owner  of  the  inheritance,  whether  by  trust  express^  de- 
clared, or  by  construction  or  judgment  of  this  Court,  whidi 
is  called  a  trust  by  operation  of  law,  this  Court  bsis  said  that 
the  trust  or  beneficial  interest  of  such  a  term  shall  follow  cur 
be  affected  by  all  such  conveyances,  assurances,  or  charges^  as 
the  owner  creates  of  the  inheritance.  Though  the  law  sasra^ 
that  the  term  and  the  fee  being  in  different  persons,  they  are 
separate  distinjct  estates,  and  the  one  not  merged  in  the  oiheri 
yet  the  beneficial  and  profitable  interest  of  both  being  in  the 
same  person,  equity  will  unite  them  for  the  pake  of  keeping 
the  property  entire.  Therefore,  if  the  owner  of  the  infaen- 
tanee  levy  a  fine  aur  conusance  de  droits  or  suffer  a  com  moo  re* 
coverj'  to  uses,  the  trust  of  the  term  shall  follow  and  be  gover- 
ned by  those  uses,  although  a  term  for  years  ip  not  the  subject 
of  a  fine  aur  conusance  de  droits  much  less  of  a  common  reco- 
very ;  nor  would  equity  allow  the  trust  of  a  term  in  gross  to  be 
settled  with  such  limitations.  This  doctrine  is  always  allowed 
to  have  its  full  effect  as  between  the  representatives,  diat  isi 
the  heir  either  in  fee-simple  or  fee-tail,  of  the  owner  of  the  in* 
heritance.  and  the  executor,  and  all  persons  claiming  as  volna* 
teers  unaer  him  ;  though  certain  distinctions  have  been  ad* 
mitted  as  to  creditors,  which  are  not  material  to  the  present 
case.  And  in  general  the  rule  has  been  the  same,  whe^er  the 
trust  of  the  term  be  created  by  express  declaration,  or  arise  by 
construction  and  judgment  of  diis  court.  On  this  ground  are 
the  cases  of  Tyffon  and  Tyffon^  2  Cfu  Ca,  40.  and  SS*  and  1 
Vern.  1.  Bestiwid  Stamford^  2  Fern.  520.  and  Preceden$a  in. 
Cltaneery^  232.  Hayter  vltA  Rod^  1  -P.  l^ms.  360.  Whitechureh 
v.WMtechurch^  before  the  lords  commissioners  1725,  2  P. 
Wmsm  23$.  and  Lady  Dudley  and  Lord  Dudley^  Precedente  in 
Chancery^  241,  2  Chan.  Cas.  160.  which  \^as  a  case  on  the  cus- 
tom of  London^  All  these  cases  were  cited  at  the  bar,  and  I 
choose  to  put  them  together  without  stating  them  particularly, 
because  they  aH  tend  only  to  prove  this  general  proposition* 
But  although  in  all  these  cases  this  court  considers  the  trust  of 
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tHe  tc#m  aa  amcted  Id  the  iaheHtslnee,  ^et  the  kgcd  estate  of  IXSTi 
tfie  term  i»  always  separate  from  h^  aod  most  be  so,  otbetv 
inse  it  would  be  mergted.  And  this  gives  the  Comt  an  o|]M 
portonity  to  aaake  vAc  of  such  terms,  as  a  guard  sind  protect 
tion  tdr  an  e(|oUslble  owner  6f  the  inheritance  against  mesne 
conveyances,  whkh  iTould  carry  the  fee  at  common  law  ;  or  io 
h  person  who  is  both  legal  and  equitable  owner  of  the  inheri-i 
tanc^,  against  such  mesile  incumbrances  as  he  ought  not  to  be 
alfected  with  in  coctsciencii.  And  here  the  court  ofieti  diaan^ 
ntxes  the  tfost  of  the  term  froiti  the  strict  legal  fee ;  but  still 
in  siqiport  of  j-ight.  This  brings  ihe  to  the  second  consideira« 
tton. 

SdUy,  What  kind  of  grantee  or  owner  of  the  inheritaDceis 
entitled  in  this  court  to  the  protection  of  such  a  term  i  Ot^ 
IB  dther  words^  in  whlose  hands  such  a  term  sh^dl  be  allowed 
to  protect  the  inherilahoe  ?  In  the  first  pkice^  he  most  be,  a 
jpurdbaaer  for  a  prkepaid^  or  for  a  vaktable  consideratiim*  He 
must  be  a  purchaser  dorut^dei^  not  affected  with  Bxiy  fraud  of 
eMimon.  He  ntnst  be  a  purchaser  without  notice  of  the  prior 
6oBveyance,  oh*  of  the  prior  charge  or  incumbrance  i  for  notzci 
aaakes  him  coine  ittfraudukntfy.  And  here,  when  I  speak  of 
a  purcbaser  for  a  taiuaUe  consideratioa,  I  include  a  mortga. 
gee,  for  be  b  a  ptnrchaser/ro  tanto.  If  be  has  no  notice,  and 
happens  to  take!  a  defective  conveyance  of  the  iinheritdncev 
defective  either  by  reason  of  some  prior  conveyanae,  or  of 
acme  prior  charge  or  incumbrance,  and  if  he  also  take  an  ttS- 
eignmeiKt  of  the  term  to  a  trustee  for  him,  or  to  himself,  where 
be  takes  the  conveyance  of  the  inheritance  to  bis  trustee,  in 
bodk  these  cases  be  afaaH  have  the  benefit  of  the  term  to  prcy- 
tect  him ;  that  is,  he  may  make  use  of  the  legal  estate  of  the 
aerm  to  defend  his  possession,  or,  if  he  has  lost  the  poeses- 
aion,  to  recovet  it  at  common  lawy  notwithstanding  that  his 
•adversary  may  at  law  haive  the  strict  tide  to  the  inhMtricaiice. 
This  made  me  say^  that  in  those  cases  the  court  often  diftari* 
■mxes  the  trast  of  the  term  from  the  strict  legal  fee  ;  but  still 
m  support  of  right.  For  if  a  roan  come  in  fairly  and  bona 
Jide^  and  has  paid  a  price  fpr  th^  land,  and  has  acquired  an 
csUte  in  it  which  the  lalw  will  support,'  (a  piunk  by  which  at 
law  he  may  save  himself  from*  sinking,)  there  can  be  no 
•ground  in  equity  or  conscience  to  cake  vt  from  him.  This  is 
the  meaning  of  what  is  generrily  expressed  by  saying,  that 
where  a  man  has  both. law  and  equity  on  his  side,  he  shall  not 
be  hurt  in  a  court  of  equity.  It  wus*  once  doubted  whether, 
if  the  term  were  vested  in  a  third  person,  a  trustee  generally^ 
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178T.  and  not  in  the  party  himself,  he  should  be  aliawed  the  benefit 
of  it  in  equity,  because  the  court  ought  to  determine  for  whc 
the  stranger  was  a  trustee,  and  then  the  rule  is  qui  prior  ( 
tempore  potior  est  jure*  But  this  was  settled  by  my  Lord  Ctr 
per  in  the  case  of  Wilker  and  BoddingtWi  2  Vem.  599  &  600u 
He  lays  it  down  to  be  a  rule  in  equity,  that  where  a  num  is  a 
purchaser  for  a  valuable  consideration  without  notice,  he  shall 
not  be  annoyed  in  equity,  not  only  where  he  has  a  prior  legal 
estate,  but  where  he  has  a  better  right  to  caUfor  the  iegal  estate 
than  his  adversary.  And  for  this  reason  his  lordship  dismis- 
sed the  bill.  But  here  I  desire  it  may  be  obserired,  that  he 
must  have  the  better  right  to  call  for  an  assignment  of  the  le« 
gal  estate,  for  the  sake  of  the  use  I  shall  make  <d  i^  after* 
wards* 

3dly,  The  third  consideration  is,  against  what  estates,  char* 
ges,  or  incumbrances,  the  protection  arising  from  such  a  teras 
shall  extend  ?     The  answer  to  this  question  may,  I  thiidc.,  b^ 
laid  down  very  generally,  against  aU  estates,  charges,  and  in* 
cumbrances,  created  intermediate  between  the  raising  of  the 
term  and  the  purchase*     But  here  I  desire  to  be  understood 
to  take  in  all  the  qualities  or  requisites  before  laid  down^  vm^ 
luable  consideration^  bona  jides^  and  entire  fiaimess  in  the  pur- 
chase, freedom  from  notice  either  express  or  implied^  and  di^ 
having  of  the^rs^  and  best  right  to  call  for  the  legal  estate  of 
the  term*    All  these  must  concur  to  warrant  this  protectioiu 
And  here  arises  the  distinction  whereupon  great  stress  was 
laid  for  the  plaintiff  in  this  cause,  and  which  was  much  labour* 
ed  :  1st,  it  was  admitted  that  this  will  be  so,  where  the  old 
term  is  standing  out  in  the  original  mortgagee  or  grantee  of 
it,  or  his  representatives,  and  has  never  been  assigned  to  at. 
tend  the  inheritance  ;  but  that  where  it  has  been  so  assigne^l 
upon  an  express  trust,  it  shall  attend  the  first  limitations  of  tike 
inheritance,  and  all  the  estates  derived  out  of  it ;  it  shall  pro* 
tect  them,  as  here  the  uses  of  the  marriage  setdement,  and 
the  subsequent  purchaser  without!  notice  can  no  ways  gain  the 
benefit  of  it,     2dly,  That  where  it  is  so  assigned  upon  an  ex- 
press trust  to  attend  ^he  inheritance,   it  is  become  so  annex^ 
to  that  inheritance,  that  it  cannot  be  severed  from  it*     But 
the  argument  is  not  well  founded.     It  is  an  attempt  to  estab- 
lish a  new  distinction  between  a  term  attendant  upon  the  in* 
heritance  by  express  declaration  of  the  trust,  and  a  term  so  at- 
tendant by  construction  or  judgment  of  a  court  of  equity.  No 
imthority  or  precedent  of  this  court  has  been  ^ited  to  warrant 
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this  distinction;  and  the  only  case  where  any  thing  of  that  1787. 
nature  appears^  is  to  the  contraiy.  I  mean  that  of  Chewick 
and  Brocietty  in  the.  Abridgn^ent  of  Eq.  Cos,  S5S.  How  au- 
thentic that  report  is,  I  cannot  take  upon  me  to  say,  £or  the 
decree  is  not  entered  in  the  register's  book,  and  the  minutes 
are  so  imperfect  that  nothing  material  can  be  colkcted  from  lougbbt. 
them^  except  that  there  was  an  assignment  of  a  mortgage  term 
to  attend  the  inheritance  in  tha  case.  Let  us  then  examine 
the  grounds  of  this  difference. 

First,  It  was  urged,  that  where  a  term  appears  to  be  assign* 
ed  expressly  to  attend  the  inheritance,  it  is  notice  to  a  purcha- 
ser or  mortgagee,  that  there  are  some  limitations  of  the  inherit 
tanae  to  be  protected  by  it ;  and,  if  so,  the  purchaser  or  mort- 
gagee takes  his  assignment  of  it  with  notice^     But  I  take  this  to 
be  a  naistake.     It  is  notice  of  nothing,  but  that  there  is  an  in- 
heritfluace  to  be  protected,  and  that  the  term  is  attendant.  And 
it  does  by  no  means  imply,  that  the  inheritance  is  settled  or 
bound  by  special  limitations ;  for  a  satisfied  term  may  be, 
and  often  is,  assigned  to  attend  an  inheritance  in  fee-simple^ 
as^  well  as  a  fee-tail,  or  an  estate  carved  out  by  particular  uses 
and  limitations.     It  therefore  gives  notice  to  a  purclwser  of 
nothing  but  what  he  had  notice  of  by  the  deeds  making  out 
the  title  to  the  fee.     In  this  respect  it  is  just  the  same  as 
^irhere  the  trust  to  attend  the  inheritance  is  constructive  or 
inttptied.     Indeed  if  the  trust  be  declared  to  attend  the  free- 
hbid  and  inheritance,  as  limited  or  settled  by  such  a  deed^  orta 
protect  the  uses  cf  such  a  settlement^  as  is  sometimes  done,  that 
^nrill  be  notice  ot  the  deed  or  settlement,   and  consequently  of 
all  the  uses  of  it,  and  the  purchaser  is  bound  to  find  them  out 
at  his  peril.     And  I  look  upon  this  to  have  been  the  ground 
of  the  mistake. 

Secondly,  It  was  argued,  that  a  term  expressly  assigned  to 
attend  the  inheritance,  is  so  connected  with  it  that  it  will  gt» 
along  with  ad  the  uses  and  interests  devised  out  of  that  inhe- 
ritance for  a  valuable  consideration.  That  where  a  new  con- 
veyance is  made  of  it  for  a  valuable  consideration,  the  trust  of 
the  term  will  immediately  follow  it,  and  the  trustee  will  be- 
come a  trustee  for  the  new  use.  That  so  it  was  here  upon  the 
first  mortgage  made  to  the  {daintiff,  Mrs.  Willovghby^  by  the 
defendant  her  son,  and  the  surviving  trustee,  Skylling^  could 
Slot  alter  the  trust.  I  agree  that  it  will  be  so  against  the  grant- 
or in  that  new  conveyance  of  the  inheritance,  and  his  heirs« 
and  all  persons  claiming  from  him  a^r  t^^/t/rz/^^r.^,  or  with  no* 
ticem     So  it  is  in  all  cases  where  the  owner  creates  a  new  estate, 
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t79T»  ase^  6r  mcitmbrsuiccy  out  of  the  inberiltaiioe,  or  a  charge  Vfoo 
k ;  coofeascft  a  judgmemt,  or  a  statute  staple^  fsfc*  The  tnnt 
of  an  auendant  term  is  affected  with  it  in  Kke  maimer  te  the 
inheritance  is  as  agaittst  the  grantor  and  his  heirs  ;  and  the 
purchaser  or  incumbrancer  wiU  receive  the  benefitof  itin  this 

uoooHhY*  court.  But  when  a  new  purchaser  for  a  valuable  cooaidera. 
tion  comes  in  without  notice^  and  with  all  the  qualtficatkm 
which  I  have  before  mentioned,  and  gets  anateignmeaa:€if  die 
term,  he  comes  in  in  a  different  degree  ;  and,  as  he  is  iirao- 
cent,  and  has  paid  or  g^ven  the  viuoe^  and  has  sot  the  iiw 
with  him,  how  can  a  court  of  eqnitv  take  it  from  mn^^  with- 
out conuradicting  sdl  their  rules  I  This  subsequent  purchaser, 
kawng'  no  notice,  stands  as  against  the  pric»r  purchaser  or  ia« 
cumbraocer,  but  in  the  common  case* 

Thirdly,  It  was  objected  further,  that  this  is  to  sever  the 
trust  of  the  term  from  the  inheritance,  and  to  kave  the  title  of 
the  inheritanee  to  go  one  way,  and  riie  trust  of  the  tenn  aiM> 
ther  way.  That  this  was  not  in  the  power  of  the  owner  of 
the  inheritance  after  his  first  conveyance,,  nor  of  Am  tnatae, 
Bor  of  both  joining  together.  It  is  not  necessary  berc  tt>  eattf 
into  the  discussion  of  aH  the  cases,  wherein  a  temi  ottce  atteo* 
dant  upon  the  inheritance  may  be  disannexedi,  and  be  tarred 
hito  a  term  in  gross.  It  is  certain  that  it  may  be  done  at  asfy 
time  by  the  absokite  owner  of  the  inheritance  ;  and  so  it  is  ad^^ 
mitted  by  Serjeant  Mai/nard,  in  bis  argument  of  the  Duke  of 
NorfMs  case  {a) ;  or  itt  may  be  made  to  becoofte  a  tarai  ik 
gross  upon  a  contingency,  according  to  the  resolotioa  of  Aat 
case*  But  here  is  no  question  of  severing  or  disanne^mg  ,* 
for  the  defendant  Cripps,  the  second  mortgagee  of  the  m, 
claims  the  term  as  attendant  upon  the  inheritance  in  htm.  la 
this  court,  had  he  come  in  without  notice,  he  must  be  consi^ 
dercd  as  a  purchaser  of  it,  pro  tanto,  by  his  mortgage.  He 
contracted  for  the  security  of  the  iaheriunce,  and  paid  his 
money  for  it ;  and  though  he  had  the  misfortune  igooraa^ 
9xtd  innocently  to  take  a  defective  title  to  that  inheritance, 
still  it  is  the  thing  he  bought,  and  desires  to  protect.  If  this 
were  otherwise,  it  would  prevent  every  puisne  mortgagee  or 
purchaser,  who  has  got  an-  asstgnmeas  df  an  attendant  tenn^ 
from  making  use  of  ie  in  his  defence..  The  argument  was 
enforced  by  saying  that  it  wVll  put  it  in  the  power  of  a  tn»s^e 
of  su€h  an  attendant  term  to  porefer  which  of  several  iocaa*- 
brancers  he  pleases,  by  assigning  it  over ;  and  that  this  he  can 
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W9  Jttore  do  than  m  trustee  to  preserve  contingent  remainders    i7S7*« 
can  be  allowed  in  this  court  to  join  to  destroy  diem.     But  this 
reasonioff  answers  itsetf ;  for  I  take  it  to  be  just  upon  the  same 
foot  as  the  case  of  a  trustee  to  preserve  contingent  remain- 
ders.   If  such  a  trustee  join  in  a  conveyance  to  a  purchaser 
for  a  valuable  consideration,  and  the  purchaser  has  n$tice  of  lovobbv; 
t&at  tntstj  the  latter  is  affected  with  the  trust,  and  shall  be  de- 
creed to  re^convey  the  estate  to  the  old  uses.'    But  if  the  pur^ 
chaser  romes  in  bona  Jidcy  and  has  no  notice^  he  shall  retain 
the  estate,  but  the  trustee  shall  make  satisfaction  for  his 
breach  (ot  trust,   in  destroying  the  contingent  remainder.     It 
is  Just  the  same  here,  if  the  puisne  purchaser  or  mortgagee  has  ' 
notice  of  the  prior  purchase  or  incumbrance,  he  shall  not  avail 
himself  of  the  assignment  of  the  term,  but  shall  be  decreed  to 
reconvey,  or  procure  it  to  be  reconveyed.     If  he  had  no  notice 
he  must  retain  it ;  but  if  the  trustee,  who  joined  in  the  assign- 
ment, had  notice  of  such  prior  purchase  or  incumbrance,  his         ' 
conscience  was  affected  by  the  trust ;  it  was  a  breach  of  trust 
in  hkxa ;  Sfnd  he  ought  to  be  decreed  to  make  satisfaction. 
This  in  my  opinion  is  what  equity  would  demand. 

To  go  a  step  further^ — see  to  what  an  extent  this  doctrine 
would  go,  if  it  were  once  admitted.  It  would  make  the  im- 
signment  of  such  an  attendant  term  to  a  purchaser's  own  trus- 
tee&»  named  on  his  behalf,  to  protect  him  against  nothing. 
The  trust  arising  from  the  atteadancy  is  to  protect  against 
mesne  incumbrances,  that  is  to  say,  mesne  between  the  crea- 
tion of  the  term,  and  the  assignment  of  it,  or  the  use  that  is 
made  of  it.  But  if  it  be  allowed  that  wherever  there  is  a  con- 
veyance made,  or  a  charge  or  incumbrance  created  upon  the 
inheritance  for  a  valuable  consideration,  that  draws  after  it  so 
much  of  the  trust  of  the  term  (as  it  really  does),  and  that 
therefore  a  puisne  purchaser  or  mortgagee,  without  notice^  ta- 
king an  assignment  of  it,  takes  it  still  bound  by  the  derivative 
trusty  such  puisne  purchaser  or  mortgagee  can  never  be  safe  ; 
and  whether  he  had  notice  or  not  is  nothing  to  the  purpose  ; 
for  tyy  this  doctrine  it  is  stiU  open  to  all  the  prior  incumbran- 
ces in  the  one  case  as  well  as  in  the  other. 

Xhere  is  but  one  thing  behind,  which  deserves  to  be  taken 
notice  of  under  this  head :  it  was  said  to  have  been  the  gene- 
ral nsle  amongst  conveyancers  in  making  marriage  settle- 
ments, or  conveyances  upon  purchases,  where  they  fomid  an 
oMl  term  assigned  upon  express  trust  tp  attend  the  inheritance, 
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17B7.  not  to  disturb  it,  or  take  any  new  assigoment  of  it  to  tmocs 
named  by  the  purchaser,  but  to  rely  upon  it  as  it  is.  I  bar 
enquired  of  a  very  learned  and  eminent  conveyancer^  and  cm 
not  find  there  has  been  any  sucb  genertd  rule.  If  tlieve  \ac 
I  confess  it  would  have  been  very  material,  as  in  my  lady  R&> 
.  nor'^a  case.  It  is  true  that  Mr.  fokn  IVardoi  the  Tempk^  wfe 
was  considerable  in  that  branch  of  business,  has  decided  it  t 
be  his  opinion,  and  he  took  it  to  be  so.  Bat  hour  far  he  pnc 
tised  so,  Hon  constat ;  and  if  he  did,  it  would  not  make  a^ 
ncral  rule^  which  is  the  point  to  be  enquired  after.  Torcdyc; 
it  to  reason,  it  must  be  taken  wi:h  a  distinctioiu  Where  £ 
old  term  has  been  assigned  upon  an  express  trust  to  attend  of 
on  and  protect  the  inheritance,  ay  settkd  by  ntch  a  derd^otthi 
usett  of  such  a  settlement  described  or  referred  to  particnltii^ 
as  it  sometimes  happens,  and  the  conveyancer  is  satisfied  tbiu 
those  uses  of  the  inheritance  have  never  been  barred  tili  b 
new  settlement  or  purchase  is  made,  he  may  very  safely  rel^ 
upon  it,  because  the  very  assignment  carries  notice  of  theolii 
uses.  Nay,  where  the  assignment  has  been  generally  in  trosi 
to  attend  the  inheritance,  and  the  parties  approve  of  the  (^ 
trustees,  they  may  safely  rely  upon  it,  especially  in  the  casci 
of  a  purchase  or  mortgage,  where  the  tide  deeds  always  arc,  o^ 
ought  to  be,  taken  in :  for  if  he  has  the  creation  and  the  assi^:^ 
meat  of  the  term  in  his  own  hands,  no  use  can  be  made  olti 
against  him.  Such  instances  as  these  may  account  fin-  ikc 
practice  in  many  cases,  but  cannot  constitute  a  general  nri% 

Much  was  said  under  the  head  of  inconvenience^  dai^er  tc 
marriage  settlements,  and  to  prior  purchases  fairly  oude. 
But  the  inconvenience  which  would  arise  on  the  odio*  hstii, 
of  breaking  in  upon  the  rule.  That  a  purchcuer  for  a  vAdit 
consideration^  without  notice^  shall  not  be  hurt  in  eauity^  orth^ 
a  court  of  equitu  shall  never  take  away  the  benefit  of  tkeku 
from  him  will  balance  all  those  argunenu,  and  be  found  ts  osu 
weigh  them*  This  rule  in  equity  bears  an  analogy  andcoc- 
formity  to  several  rules  of  the  common  law  relating  to  eoib- 
teral  warranties,  non-claims,  and  descents  cast,  which  m 
only  the  wise  inventions  and  decisions  of  the  law  to  proleci 
and  quiet  possessions. 

From  this  reasoning,  I  am  clearly  of  opinion,  upon  the  in: 
point,  that  the  defendant  CrippSy  the  puisne  mortgagee,  vouU 
have  been  entided  in  a  court  of  equity  to  the  benefit  ot  tkii 
trust  term  to  protect  his  mortgage,  both  against  the  nurriagt 
settlement  and  the  plaintiff  ^an^V  first  mortgage,  in  case  bf 
had  no  notice  of  either. 


Digitized 


by  Google 


N  THE  TWEHTY-SEVENTH  YEAR  OF  GEO.  III.  7ra 

Z jnmy  99^m  to  stand  ii^  need  of  sofne  excuse  for  being  so  17$7m 
^^^S  MP^i'  ^i*  heady  since  at  last  my  decree  in  this  cause  will 
lot  tu|m  1^19  it,  but  merely  upon  the  second  point*  But  it 
lad  been  so  mudi  laboured  at  the  bar,  and  appeared  in  itself 
o  he  of  so  great  importance  to  titles,  that  I  thought  h  neces* 
larjr  t)iat  nay  opinion  upon  it  at  least  should  be  known,  and  louombt. 
imt  the  Court,  by  their  silence^  might  not  be  understood  to 
:oU]it^nance  this  new  distinction^  which  had  been  set  up. 

The  second  question  is  a  particular  one,  and  arises  ujpon  the 
special  circumstances  of  this  cafse :  whether  the  defendant 
Cripps  having  full  notice  of  the  marriage  settlement,  the  join. 
ture«  and  the  portions,  and  consequently  not  being  entitled  to 
the^  entire  absolute  benefit  of  the  legal  estate  of  the  old  term, 
can  be  preferred  to  the  plainti^  Mrs.  WillQughby^  even  as  to 
tiQr  mortgage,  or  must  come  in  only  according  to  his  priority 
in  order  of  time.  Upon  this  point  I  am  of  opinion  that  he 
nuist  come  in  only  according  to  his  priority  in  order  of  time* 
My  reasons  are  two. 

First,  be  has  not  the  legal  estate  of  the  term  in  himself ;  nor 
ha^  he,  as  this  case  is  circumatanced,  the  best  or  preferable 
right  CO  call  for  that  legal  estate.  Secondly,  I  cannot  sa/ 
that  he  toafc  his  mortgage  clearly  bona  Jide  in  this  case. 

^  Consider  how  the  right  would  have  stood  as  between  the 

jpliantiff  Mrs.  Wilkiughb\f%  mortgage  and  the  defendant  CrippH^% 

flaortgage,  in  case  there  had  beeik  no  assignment  of  the  old 

term  to  a  new  trustee  for  Cripps^  but  the  legal  estate  had  re* 

mikied  in  SktflBng^  the  surviving  trustee  in  the  first  assign- 

flomst,  to  attend  the  inheritance.    In  that  case  it  would  have 

bcK^  most  plain  that  Mrs.  Wilhughby*^  mortgage  should  have . 

b4ea  preferred.     Wherever  the  legal  estate  is  standing  out^ 

eiliher  in  a  prior  incumbrancer,  or  in  such  a  trustee  as  against 

irboA  the  puisne  incumbrancer  has  not  the  best  right  to  call 

foflhe  legal  estaite,  the  whole  title  and  consideration  is  in  equi- 

tfi  and  then  the  general  maidm  most  take  place,  qui  prior  e$t 

Utl^ore  potior  est  Jure*    And  this  is  the  last  point  expressly  de« 

termined  by  Sir  Joseph  Jekyll  in  the  case  of  Brace  and  the 

Duchess  of  MarHorough^  2  I^.  Wms.  495.     Bis  words  are, 

*^  In  this  ease  it  appears  that  a  puisne  incumbrancer  bought 

^  in  a  prior  mortgage,  in  order  to  unite  the  same  to  the  puisne 

^  incumbrance  ;  but  it  being  proved  that  there  was  a  more* 

M  gag^  prior  to  that,  the  Court  clearly  held  that  the  puisne 

^  mcumbrancer,  where  he  had  not  gotten  a  legal  estate^  or 

«« where  the   legal  estate  was  vested  in  a  trustee,  could 

Vol.  I.  C  g  g  g  g  '»  then 
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1787*  *^  then  make  no  advantage  of  his  mortgage,  bat  in  all  eatet 
^^  where  the  legal  estate  is  stamGngoutthe  several  incumbrances 
**  must  be  paid  according  to  their  priority."  Those  words, 
"  in  all  cases  where  the  UmI  estate  is  standing  out^  must  be  un- 
derstood subject  to  my  Lord  Cowper^s  qualification  and  dis- 
tinction,  so  standing  out  as  that  the  puisne  incumbrancer  has 
not  acquired  the  better  or  preferable  right  to  call  for  that  le- 

gil  estate.  Now  this  he  has  plainly  not  done  here  for  the  de- 
ndant  Cripps  having  full  notice  of  the  marriage  settlement  he^ 
fore  he  took  his  mortgage,  the  plaintiff  Mrs.  Willoughby^  has 
the  better  and  preferadble  right,  even  as  against  the  defendant 
Alexander  Boote^  the  new  trustee,  to  call  for  the  legal  estate  of 
the  old  term  to  protect  her  jointure.  She  might  upon  eyuit(h 
ble grounds^detmnd  it  to  be  assigned  to  a  new  trustee  for  her; 
and  when  that  was  done,  I  think  she  might  protect  her  mort- 
gage by  it.  This  brings  the  whole  to  be  an  equit}%  and  sub- 
jects the  case  to  the  rule,  ^ui  prior  est  tempore  potior  est  jure. 
She  might  come  for  an  injunction  to  restrain  Boote  from  re- 
covering the  possession  from  her  by  ejectment,  and  compel  the 
defendant  Cripps  to  redeem  her  in  respect  of  the  arrears  of 
her  annuity,  and  then  he  must  redeem  her  entirely.  This  is 
not  so  strong  as  the  case  of  tacking  a  third  incumbrance  to  a 
first,  in  order  to  squeeze  out  a  second,  because  it  goes  only  m 
support  and  preservation  of  the  plaintiff's  actual  priority,  hei^ 
original,  prior,  equitable  right,  which  she  acquired  by  having 
the  first  mortgage. 

But  I  think  this  point  is  materially  corroborated  against  Ae 
defendant  by  my  second  reason,  which  is,  that  he  did  not  take 
his  mortgage  clearly  bonajide  in  this  case.  It  appears  plahi« 
ly  to  me  that  he  aimed  at  gaining  an  unfair  advantage  in  the 
manner  of  taking  his  security.  H<e  had  full  notice  of  the 
marriage  settlement,  the  jointure  of  350/i  per  annum^  and  die 
younger  children's  portions.  He  knew  aU  these  to  be  prior 
incumbrances  on  the  estate,  and  yet  in  contradiction  to  this, 
and  with  His  eyes  open,  he  took  an  express  covenant  in  his 
mortgage  deed,  that  the  premises  were  free  from  all  incum- 
brances^  except  one  indenture  of  assignment  of  the  whole  term 
to  the  defendant  Boote,  and  the  said  term  and  the  mesne  assign, 
ments  thereof  in  the  said  last  assignment  mentioned^  This  was 
plainly  intended  to  conceal  that  full  notice  which  he  had  of  the 
marriage  settlement;  and  in  consequence  thereof  he  has  not 
admitted  that  notice  by  his  answer  in  this  cause,  but  has  put 
the  plaintiff  upon  the  proof  of  it ;  and  now  it  comes  out  by 
the  proofs,  in  this  strong  light,  that  it  appears  to  have  been 
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fuBy  stated  in  the  case  laid  before  his  own  counsel  previous     17i7. 
to  the  lending  of  his  money.    This  is  against  conscience,  and    ^*"v— ^ 
is  a  badge  of  an  indirect  and  collusive  intention.'  Wil. 

For  these  reasons  I  am  of  opinion  that  the  defendant  Cripps  ^^"^."•* 
wants,  and  stands  devested  of,  two  ingredients  necessary  to      wil^^ 
entitle  himself  in  equity  to  the  protection  of  this  whole  term  (.ovohst. 
against  the  plaintiff,  that  is  to  say,  a  clear  bona  Jidea^  and  the 
first  and  beat  right  to  call  for  the  legal  estate^  and  therefore  that 
he  can  come  in  only  according  to  the  order  of  time,  which  is 
posterior  to  the  jointure,  the  portions,   and  the  plaintiff's 
mortgage. 

Decreed;  The  proper  accounts  to  be  taken  of  principal  and 
interest ;  a  sale  of  the  estate ;  and  application  of  the  money 
arising  by  the  sale ;  and  the  mortgage  to  the  plaintiff  the  wi- 
dow to  be  preferred  to  the  mortgage  to  the  defendant  Crippe^ 
according  to  it's  priority  in  time. 

The  KING  agaimtTh^  Inhabitants  of  M ARGAM.       -*^  ^^' 

THE  paupers,  John  Thomas  and  Barbara  his  wife,  were^^^^ 
removed  from  Langunwd  to  Margam^  both  in  Glamor^  adjud^n; 
ganehire^  by  an  order  of  two  justices,  in  which  they  adjudged  ^^^^  ^^ 
that  the  paupers  were  last  legally  settled  in  the  parish  of  Mar^  JJ"^  J** 
gam  by  virtue  of  a  certificate^  bearing  date  the  1  st  of  May  1 741 ,  ^.  5,  «^m« 
under  the  hands  and  seals  of  X.  Ruff'  churchwarden,  and  H.ofa  cer^» 
Thomas  overseer  of  Margam^  and  A.  Powell  and  S.  Williams  '**lJ^!? 
justices  of  the  peace,  and  attested  by  two  witnesses.    The  pa-  ^"j^^  „^^ 
rish  of  Margam  appealed  to  the  next  sessions  at  Glamorgan,^  taont  on  the 
where  the  order  was  affirmed  on  hearing  the  merits.     These  merits ;  on 
orders  being  removed  here  by  certiorari,  this  court  in  ^i^^^^^J^^^^xy^^ 
1786,  directed  the  sessions  to  state  the  number  of  overseers  aeMiom  that 
and  churchwardens  of  Margam  at  the  time  of  granting  thethcccrtifi. 
certificate.    In  answer  to  this  rule  the  court  of  sessions  rcpre-^*^*  y" 
sented  to  the  court  of  King's  Bench  that  they  could  not  state  ^^^^^jo. 
the  saipe  without  proceeding  to  examine  witnesses  on  both  rity  of  the 
aides,  which  they  did  not  conceive  themselves  authorized  to  churchwiw- 
do,  without  the  furtherdirections  of  the  court  of  King's  Bench.  ^JJ|J^^  pf 
In  Hilary  1787,  the  court  of  King's  Bench  ordered  the  courts,  i^is  court 
of  sessions  to  examine  into  and  certify  the  number  of  church*  qumshed  the 
wardens  and  overseers  of  the  poor  at  the  time  of  giving  the^**?'*- 
certificate  in  1741 ;   and  to  examine  and  hear  such  evidence  ^^^"{^ 
as  should  be  produced  by  the  parties  to  those  facts  ;  to  thisictsiontto 
rule  the  justices  returned,  that  at  the  time  of  giving  the  certi.  enquiteinto 

ficate  ihere  were  two  overseers  and  four  churchwardens  in  *  ^«*^>^ 
T^f  appeared 

Margam.  douhffuioo 

A  rule  the  original 
otderofre- 
QiO¥a)^  even  though  the  Misions  stated  no  esse  for  the  ofMiioQ  of  Ute  Court. 
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irgr«        A  rule  having  been  obtwned  to  shew  came  wby  the  order 
C-vr^    of  aessioiis  should  not  be  qaashed. 

The  iLt  NO  Plumer  shewed  cause.  Although  the  certifceate  granted  hf 
TteT^lhi.*^  parish  of  Mar  gam  1741,  which  now  appears  DO  be  void 
unu  of  ^^^  ^^^  ircurostances  of  its  not  having  been  eigned  by  a  oia- 
Masoaju  jority  of  the  churchwardens  and  orerseers,  was  the  oolyevt*. 
dence  before  the  justices  who  ouide  theoriginalorderof renaoval^ 
yet  it  does  not  follow  that  the  sessions  did  not  hear  any  other 
evidence  on  which  their  decision  was  fooaded,  Aad  as  it 
appears  by  the  caie  that  the  court  pf  sessions  coafiraaod  di^ 
order  on  hearing  the  merits^  it  must  now  be  presoaaod  thaC 
they  heard  other  evidence  whh  respect  to  the  settieacient  of 
the  paupers  in  Margam*  But  if  that  presumption  caanat  be 
aaade,  the  Court  wul  send  the  case  do^n  to  the  sessiaoSf  iii 
arder  that  it  may  be  stated,  whether  or  not  they  decided  so>p 
ly  on  the  certificate  itself.  But  at  aD  events,  if  ||ua  emmt 
should  feel  themselves  bound  to  quash  the  order  of  seasiona^ 
it  may  be  done,  without  preJQdice  to  any  future  <Hi|cr  pf  re* 
moval,  as  this  is  an  objection  to  the  form,  and  not  to  the  sub* 
stance,  of  ^he  order.  Otherwise  it  will  1^  doing  i^mi^8t» 
justice  to  the  parish  of  Langtfnwd^  since  ^is  qr^fiU  if  quarii- 
ed  generally,  will  be  for  ever  conclusive  as  to  thees* 

JUine^  contra^  was  stopped  by  the  Court* 

AsHHUUST,  J.  As  it  is  es^tremely  cl^^r  that  the  coartof 
sessions  have  no  power  to  make  ao  originfil  order  of  remoiad« 
this  question  must  depend  w  the  validity  of  the  order  of  ^ 
two  justices  ;  if  that  be  bad  in  substance,  the  court  of  sesaiqaa 
cannot  amend  it ;  for  that^  would  be  to  mjike  a  new  order« 
Now  the  original  order  adjudges,  that  the  paupers  were  last 
legally  settled  at  Mai'gam  ^  virtue  efa  certificajtty  which  was 
signed  by  only  one  churchwarden  and  one  overseer:  it  appears 
on  enquirv  that  at  the  time  of  granting  the  certificate  there 
were  four  churchwardens  and  two  overseers  in  Margitm^  so 
that  in  fact  it  was  not  signed  by  a  majority  of  them-  as  the 
statute  directs ;  the  certificate  therefore  is  an  absolute  noU 
lity.  Then  the  order  of  justices  was  confirmed  by  the  court 
of  sessions  without  any  adjudication  that  Margam  was  the 
last  legal  place  of  settlement  of  the  paupers.  But  eveA 
supposing  that  the  sessions  did  in  fact  hear  any  other  evi^ 
dence  than  that  which  respected  the  certificate  and  founded 
tiieir  decision  upon  such  evidence,  that  would  be  to  make  aa 
original  order  of  removal ;  but  they  were  not  warranted 
ill  enquiring  into  any  other  question  than  this,  whether 
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he  order  of  th#  two  justices  was  good  or  not.  As  to  the  con..    i  fgf* 
sequences  of  quashing  this  order  generally,  we  cannot  depart   l—^^.^^ 
roQA  ibe  common  rule, and  add  that  it  shall  not  prejudice  any  The  Kino 
'uture  order  of  removal.  Th?hlhabi. 

faj  GfLOB%^  J.    When  this  case  first  came  before  the  court,  ^i,^^  *f " 
:he  only  doubt  was,  whether  the  certificate  was  signed  by  a  lUaeAH. 
QAajority  of  the  church  wardens,  and  overseers  of  lUargam  ; 
Lt  now  appears  by  the  re-statement  of  the  case  that  there  were 
four  church  wardens  and  two  overseers  in  Margam  at  the 
time  when  this  'certificate  was  granted ;   therefore  as  it  was 
signed  by  onlv  one  churchwarden  and  one  overseer  it  is  un» 
do^bted^r  bad.     In  the  original  order  of  removal,  it  was  ad- 
judged that  the  paupers  were  last  legally  settled  at  Margam 
by  virtue  qf  the  certificate.  Then  the  question  is,  whether  that 
order  is  right  I  but  it  cannot  be  supported  since  the  certificate 
which  was  the  foundation  of  it  is  void.    If  the  certificate  had 
l>eengoo4>  it  would  have  been  conclusive  evidence  of  the  setde- 
ment  at  Marram.    The  certificate  pot  being  good  on  account 
of  it's  not  being  signed  by  a  majority  of  the  church  wardens 
and  overseers,  the  paupers  may  have  gained  a  subsequent  set- 
dement  in  any  other  place  ;  and  the  enquiry  before  the  order 
of  removal  should  have  been,  whether  they  had  gained  any 
other  sejttleipent,  or  whether  they  were  settled  at  Margam  by 
aiiy  other  means.     But  this  adjudication  is  that  they  were  set- 
tled at  Margam  by  virtue  of  the  certificate^  and  therefore   the 
order  of  sessions  which  confirmed  the  original  order  must  be 
quashed.     As  to  the  Question,  whether  or  not  this  order  will 
be  conclusive  against  tn%  parish  removing?  it  may  be  doubtful: 
a^  present  I  give  no  opinion  about  it.     The  order  does  not 
say  generally  that  the  paupers  were  last  legally  settled  at  jlfar- 
gam ;  but  only  that  they  were  settled  there  by  virtue  of  the 
certijiccfte.     But  if  the  order  be  conclusive  against  them,  it  ia 
the  consequence  of  their  own  negligence  in  not  taking  care 
that  the  certificate  was  properly  signed.   However,  in  all  pro- 
bability the  paupers  have  gained  a  subse<juent  settlement  ia 
some  other  place  where  they  may  have  resided  under  the  idea 
of  the  certificate  being  good. 

Rule  absolute. 

.  («)  Mr.  Justice  Buiier  was  sitting  the  whole  of  thii  dsy  tt  Gvildhall, 
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w>Ae4wfco!,       The  KING  against  The  Inhabitants  of  SULGRAVE. 

Jlza^  loth. 

If  a  fervtm  /^V  a  rule  to  shew  caiise  whyan  order  of  sessions  should  not 
•MY^fern^  v-/  be  quashed,  it  appeared  that  the  pauper  had  been  rc- 
jfovepiAer to^ovcd  from  Chtppmg  warden  to  Sulgravcy  and  that  the  jusd« 
MicUeinua  ces  at  the  sessions  had  confirmed  the  order,  subject  to  the  opi- 
and'be^  nion  of  this  Court  on  the  following  case. 
Mubaelnuu  '^^^  pauper,  subsequent  to  his  gaining  a  settlement  at  Sul- 
day  bis  gnxvCf  was  hired  the  latter  end  of  November  1785,  to  Yofias 
njaaterofer  Welsh  oi'  Wormleighton  till  Mchaelnuu  then  next,  at  Gi  lOr. 
from^A^^-  ^^g^*-  Two  or  three  days  before  Michaelmas  the  master  of- 
admtu  for  a  fcred  him  the  like  sum  for  the  year  ensuing,  which  the  pauper 
year  at  cer-  did  not  think  sufficient.  On  Michaelmas  day  the  master  of- 
^*"?^B;^»fered  him  seven  guineas,  and  they  had  agreed  for  wages  all 
dott  not  ^^^  ^^^  expence  of  washing.  The  servant  had  no  intention 
agree,  but  of  leaving  his  master,  and  he  believed  hts  master  had  no  in. 
fcmaiotia  tention  of  parting  with  him.  He  continued  in  his  master^s 
tm  thTte-  ho^c,  and  did  what  was  to  be  done  as  usual,  but  without  any 
coQd  day  af- <>blis^tio°  »  lodged  at  his  master*s  house,  and  did  not  remove 
tor  Micbati'Wmy  of  his  clothes,  or  offer  himself  to  any  other  master,  nor  did 
ma»,  woris.  jjjg  master  seek  after  another  servant.  H^  thought  himself  at 
l^^lben  acl  ^i^^i^y  to  have  left  his  master  if  any  better  hiring  had  offered. 
<cpt«  the  of-  He  did  not  agree  with  his  master  on  this  day  ;  but  the  day 
^^  next  but  one,  being  the  secdnd  day  after  Michaelmas^  the  pau- 
«?tS  ▼£"  P^**  agreed  to  accept  the  seven  guineas  as  before  offered  him  for 
thetemce  'the year  ensuing, 
wider  tbe         He  did  not  expect  that  his  wages  were  to  be  due  on  the  fbl- 

latter  hiring  lowinir  Michaelmas^  but  at  the  expiration  of  the  year  from  the 

commencet   j       ■  ^  j      •  «. V •  ^       ^^  ^t_ 

on  the  Jtff-  ^^y  "^  agreed  with  his  master  to  accept  the  seven  guineas ; 

cbaelmst      and  he  continued  in  the  service  till  the  Whitsuntide  following, 
day,  and  Gaily  in  support  of  the  order  of  sessions,  contended  that  the 

iwapled       *^^  Services  at  Wormleighton  could  not  be  coupled  because 
with  the      there  was  a  chasm  for  a  oay.    This  question  depends  upon  the 
former  aer-   construction  of  the  8  &f  9  W^.  3,  c.  30.  which,  being  an  explana* 
vKe,soas  to^oiy  statute,  cannot  be  extended  beyond  the  words  of  \U    AV 
UemenT^*    though  it  has  been  determined  that  a  servant  may  gain  a  set- 
tlement by  hiring  and  service  under  that  statute  if  he  continue 
in  the  same  service  during  a  year,  though  it  be  not  performed 
under  the  same  hiring^  yet  the  Court  has  always  been  strict  in 
requiring  a  continuation  of  the  same  service.  And  if  there  be 
an  interruption  between  two  services  even  for  an  instant,  they 

cannot 
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cannot  be  joined  for  the  putpose  of  giving  the  -senrant  a  set*     1 7BT* 
tlement.    In  the  case  of    the  ISng  v.  Fifchead  {a)y  where   i-v— ^ 
the  pauper,  after  quitting  his  master's  service,  returned  on  The  King 
the  Bome  day  and  entered  into  a  new  contract,  it  was  holden  to  ct,*'*^"^^. 
be  no  discontinuance  of  the  service,  because  there  can  be  no 
fraction  of  a  day.    But  in  Wishfordv.  Bretford  (A),  where  the 
servant  returned  to  his  master  the  day  after  he  had  left  his  ser- 
vice and  made  a  new  agreement,  it  was  determined  that  the 
pauper  did  not  gain  a  settlement,  because  there  was  an  inter, 
ruption  between  the  two  services.     It  appears,  therefore,  that 
the  party  must  be  in  the  capacity  of  an  hired  servant  during 
the  whole  period  of  a  year.     Now  it  is  stated  in  this  case  that 
on  A£chaelma8  day  the  pauper  did  not  agree  with  his  roaster, 
but  the  next"  day  but  one  afterwards  he  did ;  so  that  he  was 
not  in  the  capacity  of  an  hired  servant  the  day  after  Mkhael- 
m€U  day.     And  though  he  continued  to  work  for  his  master 
during  that  interval,  yet  the  service  of  that  time  was  not  of 
such  a  nature  as  could  be  joined  With  the  preceding  and  sub. 
sequent  ones ;  for  the  pauper  served  that  time  without  any  ob- 
ligation ;  and  hirings,  which  are  not  ejusdem  generis^  cannot 
be  coupled  (c).  The  agreement  on  the  Michaelmas  day  cannot 
be  considered  to  be  conditional  in  the  first  instance,  so  as  to 
become  abtolute  by  a  reference  from  the  time  when  the  con- 
tract was  completed  ;  because  it  is  expressly  stated  that  they 
dni  919^  agree  at  that  time.     As  to  the  pauper's  having  no  in- 
tention of  leaving  his  master,  it  has  been  repeatedly  determi- 
ned that  the  apprehension  of  the  pauper  is  perfectly  immate- 
rial {d). 

Dayrell^  contra^  insisted  that  all  the  requisites  of  the  sta- 
tute were  complied  with,  because  there  was  a  hiring  for  a 
year  and  a  service  for  a  year.  It  cannot  be  said  that  there  was 
any  discontinuance  of  the  services,  because  the  case  sutes 
t)iat  the  pauper  did  not  depart  from  his  master's  service  :  He 
not  only  continued  in  tae  service,  but  he  had  no  intention  of 
leaving  it,  neither  had  the  master  any  intention  of  turning 
him  away.  The  pauper  did  not  cease  to  continue  in  his  mas- 
ter's service,  because  the  contract  was  not  completed  till  the 
second  day  after  JUichaelmaSy  since  it  is  stated  that  he  was  in 
actual  service  and  worked  during  that  interval.     And  sup- 

Gsing  no  new  contract  at  all  had  been  made,  the  servant  mignt 
ve  maintained  an  action  against  the  master  for  his  service 
on  a  quantum  meruit.  All  those  cases  where  the  services  have 
not  been  coopleed,  have  turned  on  a  discontinuance  of  the 
service.    In  the  King  v.  Fifehead  there  really  was  an  ab* 

sence, 

(a)  Burr,  S,  C.  116,  Satu  29>        (*)  Bott.  STO.        (c)  Bm*  S.  C,  280. 
0)  Caltkck.  81.' 

Digitized  by  VjOOQ  IC 


780  CASES JN  EA8TBR  JEKli^ 

irgr.    ^nce,  for  the  servAot  went  away ;  aad  ^fta  thartr  the  Qomn 
^■w-^^   held  it  was  no  discontinuance.    And  as  to  th«  case  of  IfQsih 
The  ^i^oford  V.  Bretfordy  there  was  dearly  a  dupcontinaanaa,  for  the 
q«/^??^*  servant  went  away  and  actually  left  tha  niaster's  servkia.. 

AsBHURsT,  J.  1  think  this  was  a  goofi  service  in  Worwu 
leighioH  according  to  the  authority  of  all  the  cases  cited*  All 
that  the  statutes  require^  is  that  there  shall  be  a  hiring  for  a 
year,  and  a  continuance  in  the  same  service  for  a  year.  Now 
the  case  states  that  in  November  1785  the  pauper  waa  hired  to 
serve  till  the  ADchaelmas  following ;  that  two  or  three  days 
before  Michaelmas  the  master  offered  him  the  same  wages  for 
the  next  year ;  that  on  JUichaelmas  day  he  offered  him  seven 
guineas,  and  that  on  the  second  day  after  Michaebnaetht  pau* 
per  agreed  to  accept  the  seven  guineas  which  had  been  before 
offered  f  It  is  further  stated  that  the  pauper  had  no  iateatioa 
of  leaving  his  master,  and  that  he  did  all  his  master's  work  as 
\isuaL'  And  though  he  thought  himself  at  liberty  u>  leave  his 
master's  service  on  the  Michaelmas  day,  and  that  when  be 
agreed  with  his  master  the  second  day  after  Michaebneis^hit  ooo- 
sidered  that  the  year  was  to  be  computed  from  that  day,  yet 
there  was  a  good  hiring  and  service  for  a  year.  If  so^tlMs  co^ 
question  is,  whether  there  was  any  discontiaaance  ?  It  ap- 
pears from  the  case  that  there  was  not ;  for  the  s^raat  cooi- 
tinued  in  the  same  capacity ;  he  did  his  work  as  usual  |  and  if 
he  had  continued  to  serveforhaif  a  year  without  eateriagmia 
any  new  contract,  he  would  have  been  entitled  to  a  rnnspcnsa 
tion  for  such  service  ;  the  law  would  have  implied  that  ha  con- 
tinued under  the  former  agreement,  and  would  have  measured 
his  damages  by  his  former  wages.  Then  he  must  be  taken  te 
have  been  in  the  capacity  of  a  hired  servant  during  that  time« 
This  is  like  the  case  of  the  King  v.  Croscombe  (a)  •*  There  the 

Siauper  was  hired  to  Doctor  Zt^,  who  lived  in  St,  jlndrew% 
or  a  year,  and  he  continued  with  his  ma^er  a  quarter  of  a  year 
longer  without  coming  to  any  new  agreement,  when  he  re- 
moved with  his  master  into  the  parish  of  St.  Cuthbert^  where  he 
continued  six  months.  There  was  a  sufficient  continuaiiet 
in  the  same  service  so  as  to  give  the  servant  a  settlemepftia 
St.  Cuthbert.  In  that  case  the  servant  was  as  much  at  liberty 
to  quit  his  master's  service  after  the  first  year,  as  the  pauper 
in  this  case  was  on  the  Michaelmas  day,  and  it  mig^t  aa  weS 
have  been  said  that  in  that  case  there  was  not  a  continuance 
of  the  same  service  :  But  there  the  pauper  gained  a  settlement 

(«)  Burr,  S.  C.  356. 
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by  bifi  9erv9C€  Ml  St«  Gahb^ri*    The  caaes^  which  were  cited^      l7lt7i 
di»  m0t  ^ply  I  fot  one  was  determined  on  the  ground  of  there    ^— v«»i 
being  jio  fraction  of  a  day  i  and  in  the  other  there  was  a  total  The  KiNt» 
dwQOa^lHimce  of  the  searvice;  and  though  the  service  was  only  j.  V«^. 
discontinued  for  a  day,  it  could  not  be  coupled  with  the  subl    '^**^*■* 
aequt^m  one  so  as  to  give  the  pauper  a  settlement* 

CrUoajK.!  J.  I  agree  with  the  counsel,  who  argued  against  the 
rule,  that  two  services  cannot  be  joined  if  there  be  a  chasm  be<« 
rw^een  them^  or  if  they  be  not  ejuadem  generis :  But  in  the  pre^ 
sent  case  there  was  no  chasm  and  the  services  were  ejus^ 
dent    generis.       First,    as    to    the    supposed    interruption: 
It     is    stated  that   the    pauper   was    hired   from   November 
till    the  A£chaelmas    following,   and  that  on  the  MichaeU 
nuMM   day  his  master  offered  him  s^ven  guineas  for  the  next 
year,  which  he  did  not  agree  to  accept  till  the  second  day  af* 
ter  jkfichaelmas :  But  I  think  that  the  moment  he  agreed  to 
taAe  the  seven  guineas  he  consented  that  the  year  should  com<i 
mcoce  from  the  Michaelmwt  day  when  the  offer  was  first  made^ 
Then   as  to  coupling  the  services :   It  was  determined  soon 
after  the  passing  of  the  statute  of  8  &  9  ^.  3.  c.  30.  in  the  case 
of  the  King  v.  the  inhabitants  oi  South  Moulton  (a)>  that  a  ser. 
vice  for  half  a  year  under  a  hiring  for  a  year  might  be  joined 
with  a  service  for  another  half  year  under  a  hiring  for  half  a 
year,  because  they  were  tj'usdem  generis :  So  here  the  first 
fairing  and  service  from  November  till  the  Michaelmas  follow- 
ing may  be  coupled  with  the  subsequent  one,  as  they  are  both 
of  the  same  nature* 

Rule  absolute* 

(a)  1  Lord  Rnytn,  426. 


FOSTER  against  TAYLOR^  ^i^. 

DEBT  on.  jt»ond ;  plena,  rhon  est  factum  ;  sokit  post  diem  /  In  delit  on 
.and  usury*  bond,  the 

M^lg^ff'hAd.  obtained  a  rule  to  shew  cause  why  the  venue J^eaprSica* 
shottld  not  be  changed  from  London  to  Lincoln^  on  the  ground  tion  of  the' 
that  this  plaintiff  *s  and  the  defendaiuU  witnesses  lived  in  JL/fi*(l«^<(ndant 

c^hirt.  t^s^Tx. 

Wood  shewed  cause  |  aikl  observed,  that  it  was  the  invariable  the  place 
practice  of  the  Court  not  to  change  the  venue  in  these  actions,  where  his 
ludesa  aonie  special  ground  Vet-e  laid:  and  thai  a  sugges-^^^*^"^^"^ 
tio9  that  the  witnesses  lived  in  the  country  had  never  been  JJ?^ *^^^*^ 
deemed  a  sufficient  reason  to  form  an  exception  to  the  gene*  ivsidu 
ral  r^e.    From  the  natuve  of  the  defence  to  this  action,  there 

Vol..  L  Hhhhh  could 


Digitized 


by  Google 


rss  CAS£S  IN  EASTER  TERM^ 

1787.     could  not  be  many  witnesses.     And  at  a]!  events  this  9pm 
^^-^y^    tion  uas  made  too  late,  issue  being  joined,  and  the  cJ 
Fmtis     standi.^  in  the  paper  for  trial  at  the  sittings  after  tern*  1 
^C^^         On  the  defendant's  undertaking  to  give  judgment  aJ 
ATLoa.   y;./;2/7t/  Tcrm,  and  not  to  bring  a  writ  •(  error,  | 

The  Court  said,  that  when  a  serious  defence  uras  inteil 
to  be  made,  it  was  reasonable  to  grant  such  an  apjdicatioi 
similar  grounds. 

Rule  absolute  {a] 


(m)  Betnit  tdminiitnttriz  v.  Moore,  Tr,  31 1^.  3.  B,  i?.    Debt  on  sn 

Pleat,  non  €9t  faetutn,  and  a  let-ofi  ;  Such  an  application  was  refiued.    Is 
▼.  Borrabin,  if,  33  G.  3.  B.  JR.    Debt  on  bond.    A  motion  was  made  to  db\ 
tbe  vetiue  into  Lsnctuhhet  on  the  groond  that  the  defence  arose  in 
with  an  ofier  to  admit  the  execution  of  the  bond;  but  the  Court  refused  to 
the  rule.    8o  in  FitUe  y.  Cijofre^,  £,  33  G.  3.  B.  if .«rbich  was  a 
upon  the  case  for  running  down  the  piaintift's  ship,  Lma  moved  tu 
veivue  from  To^kthire,  to  Suffolk^  alleging  that  the  defendant*s  wit 
Suffolk.     It  was  answered  on  shewing  cause  that  tbe  plaindff  'a  wi 
Torksbirt .  And  Lord  Jiatufieldwd,  that  tbe  venue  m  snob  actions  ccirid 
changed  unless  some  S|)ecial  ground  were  laid ;  that  tbe  reason  alleged  wu 
sufficient,  for  that  though  it  might  be  convenient  to  the  defendant  to  try  tbeciai 
in  Suffolk^  it  was  equally  convenient  to  tbe  plaintiff  to  try  it  in  Y—ktbvttWaiLM 
he  bad  a  right  to  lay  tbe  venue  there ;  and  tbe  rule  was  discbaissd. 


2^^;,  GREEN  agaimt  RENNET. 

A  bilt  of  f^IBBS  had  obtained  a  rule  to  shew  cause  ^jr  the  bSId 
JjMetwr,  KJ  jj^iddleiex  (a),  which  wa%  61ed  as  in  the  S4th  year  of  tbe 
cord  ss  of  >^igQ  ^f  ^c  present  king,  should  not  be  taken  off  the  fecord 
the  34  (r.  3.  to  be  amended  According  to  the  truth  of  the  fact^  and  leeord- 
when  it  ed  again  as  of  Hilary  Term  25th  Geo.  $• 
hS$e*b!«a  Bearcrofi  shewed  cause ;  and  insisted  that  the  Court  eonld 
thJli'b  ^^  amend  in  this  instance ;  it  appemring  upon  the  nde  Ittdl 
may  be  that  the  bill  of  AftddkseXy  to  amend  which  was  the  object  «l 
ametided  ih^  present  application,  was  a  matter  of  record.  In  thecse 
thc^th  ^*^of  Hobinson  v.  Saiey  (A),  where,  after  a  verdict  found  oo  some 
Tid.  6  Mod.  issues  and  a  demurrer  argued  as  to  others,  an  ap|die«tiai  wai 
18.  made  by  the  defendant  to  withdraw  the  demurrers  mud  pksd, 

Denninon^  }.  said,  ^  The  Court  cannot  help  seeing  th^dus 
^*  is  upon  record.  Therefore  we  cannot  help  this :  I  wish  wc 
^^  could,  because  the  merits  seem  to  be  wiui  the  dcfenduit'' 
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BULI.ER,  J.    In  Sobtmon  znd  Ralftfy  iht  zpflicBtitm  wBn  to     17S7. 
imend  the  pleadings ,  which  was  the  act  of  the  parties.  But  the.  ^^*-y^ 
reasoning  of  that  case  does  not  apply  to  the  present;  for  this    Gr^^en 
nras'  a  mistake  of  the  defendant,  and  the  motion  is  only  to  ^Z^^IHil 
imend  that  mistake  according  to  the  truth  of  the  case.    And 
resides,  in  this  case  there  is  something  to  amend  by,  namely, 
the  prncipe ;  which  is  a  circumstance  by  which  the  Court 
bave  always  been  guided.     There  is  a  distinction  between 
imeodiog  those  mistakes,  which  are  occasioned  by  the  act  of 
the  party,  and  those  which  are  occasioned  by  the  act  of  the 
derk.     As  in  the  case  of  executors,  if  the  clerk  enter  judg* 
ment  de  tonia  propriis  instead  of  de  boms  testatorisy  and  error 
is  brought,  this  Court  will  order  the  entry  to  be  amended  even 
if  the  record  be  sent  back  from  the  Exchequer  Chamber* 
Here  we  see  that  this  is  a  mere  mistake  of  the  attorney,  the 
present  defendant. 

Grose,  J.  In  the  court  of  Common  Pleas,  fines  and  reco« 
veries-are  amended  every  day  upon  the  principle  that  there  is 
something  to  amend  by. 

Rule  absolute* 


PARKER  against  WELLS  in  Error. 

T  TPON  a  writ  of  error  from  the  judgment  {a)  of  the  Court  ux\i  Mtp 
\J   of  King's  Bench,  the  following  questions  were  put  to  the  irtr. 
Judges  by  order  of  the  House  of  I^rds.  •^^•^  ''^• 

First,  Whether  the  finding  on  this  verdict  be  sufficient 
whereupon  to  sive  final  judgment  i 

Secondly,  If  the  findmg  be  insufficient,  what  award  ought 
to  be  made  on  such  finding  I 

Thirdly,  If  the  finding  be  sufficient,  whether  upon  such  find- 
ing the  plaintifi*  in  error  appears  to  be  a  trader  within  the  true 
intent  and  meaning  of  the  statutes  concerning  bankrupts  ? 

The  Lord  Chief  Baron  Eyre  delivered  the  unanimous  opi- 
nion of  the  Judges  present  upon  the  first  question  in  the  ne- 
gative ;  and  upon  the  second  question  that  a  writ  of  venire fa-^ 
cias  de  novo  ought  to  be  awarded ;  whereupon  it  was  adjudged 
accordingly  that  the  Court  of  King's  Bench  do  award  a  venire 
fmas  de  novo. 

(d)infr,4Q. 
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SUTTON  4igaimt  JOHNSTONE  in  Erron  i 

S3d  J£(r*>     "^T^HIS  cause  (a)  being  removed  into  the  Honse  of  Z>M*dhs 
^^-  A     this  question  was  put  to  Ae  ^dges*  by  onder  o€  theij 

^^  •  ^   Lordships,  What  judgment  or  other  award  ought  to  h^r  asadtt 

upon  the  record  as  it  now  Kea  before  ik^  House  i 

Mr/  Justice  Gould  deUrerod  the  uoanknoua  opioioft  oi 

the  Judges  present,  that  the  judgment  giren  in*  die  EjKhe- 

quer  Chamber  oug^  to  be  i&rvied;  wbevcttpoait^wasad* 

judged  aocordmgty^ 

la)Jme.5S0. 


Lord  ManafieUy  Chief  Justice,  was*  unable  to  attend  dnriog 
the  whole  of  this  Term. 


EWfr  Off  ZJLftZK  TtMl, 
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PRINCIPAL  MATTERS, 

IN  TftE  FIRST  VOLUME. 


ABANDONMENT. 
|i  1^  WNLRS  of  ships  are  not  cnti- 
\J  tied  to  abandon,  unless  at  some 
period  of  the  vorage  thcw  has  been  a 
total  loss.  And  where  the  jury  have 
found  only  an  average  loss,  occasioned 
by  the  perils  of  the  sea,  the  court  are 
precluded  from  saying  there  has  been 
a  total  loss.    Ca^nht  and  others  v.  St, 

%  If  the  ship  arrive  safe,  the  circum- 
stance  of  her  not  being  worth  repair- 
ing will  not  make  it  a  total  loss.      ib. 

S.  "The  insurance  is  upon  the  tbipfor  the 
voyage.  If  either  the  *bip  or  tbe  voj- 
mge*  be  lost,  that  is  a  total  loss.      ib. 

4.  where  an  act  of  barratry  has  been 
committed  during  the  voyage,  as  by 
smuggling,  which  subjects  the  vessel 
to  forfeiture;  %ery,  How  far  the  as- 
sured  may  abandon  I  Lockyer  and  O- 
thcrs  V.  C^ey.  2^2 

5.  On  a  wagering  policy  the  assured 
cannot  abandon.  Kulen  Kemp  v. 
Vigne.  304 

6.  When  the  assured  receive  intelligence 
of  such  a  loss  as  entitles  them  to  aban- 
don, they  must  make  their  election  in 
the  first  instance ;  and  if '*they  aban. 
don,  they  must  give  the  undcrwri  era 
notice  in  a  reasonable  time ;  otherwise 
they  wave  their  right  to  abandon,  and 
can  only  recover  as  for  an  average  loss. 
MitcbeU  and  Others  v.  Edie.        608 

7.  Where  the  voyage  is  lost,  but  the 
property  is  savwl,  the  owners  may 
aband*^.  *^' 

6^  barratry,  Aswmice.  JUmM/m-^iU, 


ABATEMENT. 

1.  The  four  days  allowed  for  pleadinS' 
in  abatement  are  both  inokuive  yen^ 
ningt  V.  Webb.  Pagft  277 

3.  Every  plea  in  abatement  must  be 
pleaded  before  the  rule  for  pleadmg  is 
out,  and  cavinot  be  pleaded  after  aa 
imparlance;  unless  the  declaration  is 
delivered  so  late  in  term  that  the  de- 
fendant is  not  bound  to  plead  to- it  in 
that  term,  or  is  delivered  after  term ; 
in  both  which  cases  the  defendant  may 
within  the  first  four  days,  indasive  of 
the  subsequent  term,  plead  any  plea 
in  abatement  as  of  the  preceding  term, 
whetb^  a  rule  be  given  or  not,  and 
Sunday  b  one.  278 

3.  The  plarotiff  may  sign  judgment  if 
the  defendant  plead  in  abatement  af- 
ter the  four  days,  though  no  rule  to 
plead  has  been  regularly  served. 
Bumdon  v.  Jtayne,  '    689 

ABSENCE. 
Sec  SettUment  by  bring  and  temice^  1 , 2. 

ACCEPTANCE. 
See  Bill  of  Exchange, 
rf&ent. 


See  Evidence,  3. 

ACCOUNT  STATED. 
See  Iff  ant  f  I,  2. 

ACTION  on  the  Cmte. 
1.  Possession  alo.ic  for  above  60  yeaw 
of  a  pew  in  a  church  is  not  a  sufficient 
title  to  maintAin  an  action  upon  the 
case,  even  agaiiisi  a  wrong  doei,  for 
disturbance  in  the  eajoyment  of  u ; 

but 
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'  bot  the  plainilff  niMt  prove  a  prescrip- 
tive right,  or  a  factutj,  mnd  should 
claim  it  in  his  declaration  tu  appurtC' 
nam  to  a  mettuaie  in  tbeparitb  St^eh 
V.  Bcoth.  Page  428 

S.  Art  action  on  the  case  will  not  lie  for 
a  maiicious  prosecution  before  a  navai 
court  martial)  for  an  offence  cogniza 
^e  therein,  yobnttone  v.  Sutton,  in 
Error,  Excb.  493 

3.  An  action  for  m  malicious  prosecuti. 
on  wiU  not  lie,  if  probable  cause  ap- 
pear in  the  proceedings*  ib. 

4  Malice,  and  the  want  of  probable 
cause,  are  both  neoessaiy  to  support  an 
action  for  a  malicious  prosecution,    ib. 

5.  All  action  on  the  case  for  delajriug 
to  bring  an  officer  under  arrest  to  a 
naval  court  martial  will  not  lie ;  it  be- 
ing a  military  offence,  and  the  defend- 
ant not  having  been  tried  for  it. 

493>  548 

6.  Action  on  the  case  lies  for  malicious- 
ly 'Obtaining  or  executing  a  warrant 
to  search  a  house  for  smuggled  goods, 
where  none  such  are  fsund.  Cooper . 
and  Another  v.  Boot,  in  Error.     ^6 

7.  Action  on  the  case  lies  against  a  go 
vernor  f  v  maliciously  suspending  de 
fbndant  firom  a  civil  office.    SutbtrUnu 

tv.  Muftwf,  53b 

ACTS  (f  ParliAtnenU 
See  Statuta.    Trade,  5. 

ADMINi8TRAT0R. 

1.  Where  the  defendant  bound  himself 
as  sdifihuttfOtot  to  abide  by  an  award 
to  be  made  touching  matters  in  dispute 
between  his  intestate  and  another, 
and  the  arbitrators  awarded  that  he, 
as  ad/ninistrator,  should  pay  &c.  he 
cannot  plead  plene atiminiitravit  to  debt 
on  the  bond ;  fur  by  submitiiiig  to  the 
award  he  hat  admiticd  assets.  Ba'ry 
v.  Ruab.  691 

See  Executor, 

ADMISSION. 
See  Cofybmld,     Suriemer. 

AFFIDAVIT. 

1.  To  hold  to  biiil  must  m  general  be 
positive.     Sheldon  v.  Baker.  BJ 

2.  The  cases  of  assignees,  executors, 
&c.  are  exceptions  to  that  rule  ;  and 
they  must  swear  as  to  their  btlief  of 
the  debt.  ib, 

tS.  An  affidavit  to  hold  ^o  bail  on  the 
lottery  act,  27  Geo,  3.  c  1.  should  spe- 


cify the  nature  of  tiie  ofeice,  and  avor 
that  the  defendant  has  incuncd  tbt 
forfeiture :  but  the  offence  need  not  be 
described  circvmstantially  i  nor  is  the 
plaintiff  obliged  to  swear  that  the  de- 
fendant is  indebted  to  him  to  tke 
amount  of  the  penalty.  Dtnii  v. 
Mazzingbi.  Page  705 

4r  An  afhdaiat  to  hold  to  bail,  ••  strnto^ 
a  promise  made  by  the  defendant  ex- 
ecutor, &c  to  pay  a  l^acy  of  lOQf. 
bequeathed  by  his  testatrix,  and  cos- 
fessiug  assets  to  the  amonot  of  380^ 
but  that  the  plaintiff,  not  icceiviog  the 
said  snm,  caused  several  applicati4>aa 
to  be  made  to  the  defendant  witkcaK 
effect,  therefore  that  the  defendaaft 
was  indebted,  Ibc.**  is  not  sufficieiitlj 
posithre.      Mackenzie  v<  Mackenzie. 

/16 

5.  In  one  instance  the  court  held  an  af« 
lidavit,  **  that  the  defendant  was  in- 
debted to  the  plaintiff  in  5000/.  for 
money  had  and  received,  and  Ibc 
which  he  had  not  accounted,"  to  be 
sufficient.  ibm 

8ec  ^ry.    Practice^  7, 

AGENT. 

I.  An  officer  appointed  by  government 
treating  as  an  agent  for  the  public, 
IS  not  liable  to  be  sued  upon  contracts 
made  by  him  in  that  capacity.  3fje- 
beatb  v.  JiaUimand,  173 

i.  Not  even  though  he  contxaa  by 
deed,  if  it  be  an  account  of  government, 
Unvtin  V.  WoUeley.  674 

3.  A  plaintiff  is  bound  by  the  icu  of 
li.s  attoriiey's  agent  in  town.    G'^" 

Jitbe  V.  WilUavit.  710 

See  InsuramXy  21,  22. 

AGREEMENT. 

1.  An  agreement  in  wntuif  to  pot  n 
good  bail  for  a  person  arretted  on 
mesne  process,  at  the  return  of  the 
writ,  or  surrender  the  body,  or  pay 
debt  and  costs,  made  by  a  third  per* 
son  with  the  bailiff  of  the  sherift,  in 
consideration  ot  his  discharging  the 
party  arrff ted,  is  void  by  23  if.  6.  c. 
10.    /(ogers  V.  Petfvet.  413 

2-  But  the  uadertaAin^  of  an  attorney 
for  the  appearance  oi  a  det'endaai  it . 
not  within  the  statute,  because  it  is 
^veii  to  the  plaintiff  in  the  action, 
ai.d  not  to  the  sheriff.  t6« 

3.  Where  a  leaise  came  into  the  hands 

of  the  original  lessor  by  an  agreement 

entered  into  between  him  and  the  as* 

t^gnce 
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llignet  of  the  original  letkee^  •*  th^t 
**  the  lessor  should  have  the  premises 
**  as  mentioned  in  the  lease,  and 
**  should  pay  a  particular  sum  over 
"and  above  the  rent  annually,  to- 

^^  wards  the  good- will  already  paid 
<*  by  svch  assignee ;"  such  agreenlent 
operates  as  a  surrender  of  the  whole 
term.  Smitb  v.  Mapleback,   Pagt  441 

4.  The  sum  in  such  an  agreement  is 
considered  as  a  sum  to  be  paid  annu- 
ally in  gross*  not  as  rent ;  and  the  as- 
signee cannot  distrain  either  for  that, 
or  for  the  original  rent,  but  he  has  a 
remedy  by  assumpsit  for  the  sum  re- 
served for  the  good  will.  ib. 

See  OmtrtKt'    Sheriff.     Ejectment,  8. 

ALLOWANCE. 
See  Bauper,  1. 

AMKNDMENT, 

1.  A  bill  of  MiddleteXt  61ed  of  record 
as  of  the  24  Geo.  3.  when  it  ought  to 
have  been  of  the  35th,  n^ay  be  amend 
ed  agreeable  to  the  truth.  G*een  v 
Mennet.  783 

%  The  principal  circumstance  the  court 
look  to  in  such  cases  is  to  see  whether 
there  is  any  docament  to  amend  by. 
ib,  783 

3.  Such  mistakes  as  are  made  by  the 
derk  in  court  may  be  amended ;  but 
those  in  the  pleadings  being  made  by 
the  party  himself  cannot.  783 

4.  In  the  case  of  executors,  if  the  clerk 
enter  judgment  tk  bonis  pnipriit^  iq. 
ttead  of  de  bonis  testaiotis,  and  error 
is  brooghty  this  court  will  order  the 
entry  to  be  amended,  even  if  the  re< 
oord  is  sent  bade  from  the  exchequer 
chamber*  tb. 

ANNUITY. 

1.  An  action  for  use  and  occupation 
may  be  maintained  by  a  grantee  of  an 
guiniiity  after  a  recovery  in  ejectment, 
against  a  tenant  who  was  in  pos&es< 
ftion  under  a  demise  from  year  to 
year,  for  all  rent  in  hia  hands  at  the 
time  of  notice  by  the  grantc^^  and 
down  to  the  day  of  the  demise  in  the 
ejectment ;  but  not  afterwards.  Jiirch 
▼.  Wrigit.  378 

2.  The  consideration  of  an  annuity  be- 
ing portly  a  debt  antecedently  due  for 
goods  sold,  and  the  residue  thereof 
aioocy  paid  at  the  time  of  granting  it, 

'  the  grantee  may  recover  back  in  an 
action  for  aioney  had  and  receiXFd  the 


whole  consideration,  if  the  annuity  b6 
set  aside  for  informality  in  registering 
the  memorial;  Shove  y.  Webb,  F  7^ 

3,  Bur,  if  pare  of  the  consideration  be 
for  goods  sold  at  the  time  of  granting 
the  annuity,  qume,  whether  that  can 
be  recovered  ?  ih* 

See  5cfVc  Facistt  1. 

APPEAL. 

1.  Notice  of  an  appeal  against  a  poor's 
rate  must  be  given  to  the  church- 
wardens or  overseers  of  the  parish 
making  the  rate  by  the  17  Geo.  3.  c. 
38.  7te  King  v.  the  Churebmardine 
life,  0f  Maduern.  627 

3.  But  it  IS  not  necessary  for  the  ap« 
pellant  to  give  notice  to  the  person 
whose  name  is  omitted  in  the  rate. 

ib. 

See  ^itarter  Settione,     Withese,  6. 

APPEARANCE. 
See  Practice,  13.     Mtoruej,  2. 

APPOINTMENT. 

See  Power. 

APPRENTICE. 
See  Settiemeut  bj  Apprenticeship, 

APPUUTENANT. 
See/»<«^1.3. 

ARREST. 

1.  One  who  Is  convicted  of  a  penalty 
under  the  lottery  act,  cannot  be  ap- 
prehended on  a  Sundajf  for  non-pay- 
ment of  the  forfeiture ;  it  not  being 
a  constructive  breach  of  the  peace, 
though  the  defendant  might  hbv« 
been  indicted  in  a  criminal  manner 
on  the  act,  m  whicK  caM  he  n^ght 
have  been  arrested  on  a  9tmda/  YAr 
Kingy.  Myeri.  265 

3.  So  an  attacliment  for  non-perform* 
ance  of  an  award  is  only  in  the  nature 
of  a  civil  execution,    ib.  266 

3.  So  an  attachment  for  non-payment 
of  costs.  ib. 

See  Moron  and  Feme,  9» 

ARTICLES  c/fcfc  Pkaee. 
1.  Upon  articles  of  the  peace  exhibited, 
the  court  have  the  }K>wer  of  requb*- 
ing  bail  for  such  a  length  of  time  as 
they  shall  think  necessary  for  the  pie. 
aetvation  of  the  peace,  and  are  noe 
confined  to  a  twelvemonth,  ne  Ki^g 
y.jb.  I\  Bovxi.'  696 
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3.  Jia^  where  tbe  court  bad  at  fir^l  re- 
quired bail  for  14  years,  they  after- 
wanU  lesjMfned  tbe  cime  to  two  y^kTs, 
l^on  its  appearing  to  them  that  an 
information  wai»  d^fencUng  agains' 
tbe  i^efendant  on  the  sume  accpunt. 
\rbtcb  mutt  necessarily  be  determin* 
ed  withiu  that  time.  J*age  69^. 

ASSAULT  and  BATTERY, 
S«e  Cmts»  20. 

ASSETS. 
6^  Executor,  2,  3. 

ASSIGNEES  qf  Bankrupt. 
See  Bankrvpt,  aui^neet  of, 

ASSUMPSIT. 

1.  Where  two  parisket  had  been  a 
long  time  united  and  had  bad  a 
joint  tcxton,  who  was  paid  by  both, 
and  afterwards  «ne  ot  them  claimed 
a  right  of  electii^  a  separate  sexion, 
of  which  they  bud  given  notice  to 
the  other,  that  other  pnvisb  cannot 
maintain  an  action  for  money  paid, 
laid  out,  and  expended,  to  the  use 
of  The  first  ps^rish  for  their  quota  of 
the  sextou's  salar)' .  SioJkes  and  Others 
▼•  Lewh  and  A-iother.  20 

2.  Neither  can  the  right  of  the  sexton 
be  tried  in  such  case  without  his 
bein^  a  party  to  it.  il>,  22 

S.  Neither  is  the  paymeot  of  the  salary 
a  joint  obligation  on  the  two  parishes, 
for  the  sexton  in  such  case  cannot 
bring  his  action  against  olc  of  the 
parishes  for  the  wh44e  sum.  iK 

4.  Assumpsit  for  money  paid,  laid  out, 
and  expeiuied,  will  not  lie,  when  tbv 
money  has  been  paid  agamst  the  ex 
press  conseut  of  the  party,  for  whost 
use  it  i%  sit{>posed  to  have  been  paid 

ii.21 

5.  If  A.  be  indebted  toB«  and  pay  such 
debt  to  the  attorney  oi  a  pmi>n  su- 
ing A.  m  B's  name,  but  without  his 
authority.  B  may  notwithstanding 
recover  in  an  action  for  money  hau 
and  received^  agaiast  A.  whose  re- 
medy is  against  the  attorney  who 
trusted  to  the  counterfeited  warran) 
of  attorney  as  from  B.  although  he 
conceived  that  he  was  acting  under 
9  real  authority.    Huinon  v.  Maton, 

62 

6.  Assumpsit  for  money  had  and  re 
ceived  lies  when  a  payment  hat 
been  made  on  a  contract  which  'i» 


put  an  eadtto.    7«a«r«  v.  JBmv^ti, 

7,  But  if  it  cbnttnue  ofgmf  tb«  ptoiatiff 
C4n  anly  leooror  damages  Ipr  tbe 
breach  of  it ;  and  then  ^  must  s(a«e 
the  special  contract.  iA, 

B.  Yhe  d^ertnct  between  tiKiaa  cases 
where  tbe  contract  is  open^  and 
where  it  is  not  so,  is  this :  If  tbe 
contract  be  rescinded,  as  where  by 
the  terms  of  it,  it  is  left  in  tbe  plain* 
tiff''s  power  to  rescind  it  by  any  act» 
and  he  does  it;  or  where  tb«  da- 
fendant  afterwards  assents  to  its  be- 
ing rescinded ;  tlie  plaintiff  is  catit> 
ed  to  recover  back  his  whole  mo- 
ney ;  and  then  an  action  for  money 
had  and  received  will  lie.  But  if 
the  contract  be  open,  the  plaintiff's 
demand  is  not  for  the  whole  somf 
but  for  damages  arising  out  of  it ;  mod 
then  he  must  state  the  stiecial  contract. 

133 

9.  In  an  inferior  court  the  declaration 
must  allege  that  the  money  was  had 
Mui  rece'vUd  within  the  jurisdictioib 
as  well  as  that  the  defendant  prami*' 
cd  to  pay  within  it.     Trevor  v.  W'aU* 

151 

10.  Where  a  man  has  actqallypaid 
what  J  he  law  would  not  have  com- 
pelled htm  to  pay,  but  what  in  eqoi* 
t  V  and  conscience  he  ought  to  pay,  be 
cannot  recover  it  back  again  in  an  ac^ 
tion  for  money  had  and  received. 
Bite  V.  Dickaeom  2B6 

11.  Neither  can  he  recover  back  a  sum 
paid  for  a  debt  whifh  would  otherwise 
have  been  barred  by  the  statute  of  li- 
mitations, or  a  debt  contracted  during 
liis  infancy.  ik 

12^  But  where  money  has  been  paid 
under  a  mistake,  which  there  was  no 
ground  in  conscience  to  claim  the  par- 
tv  may  recover  it  back  again  in  anac 
tion  for  money  had  and  received  to  his 
use.  ik, 

13  Assumpsit  for  money  had  and  re* 
ceivcd  lies  against  an  overseer  of  the 
P'.ior  to  recover  money  in  his  hands^ 
which  had  been  levied  on  aconvictioa 
which  was  afterwards  quashed*  .firft* 
bam  V.  ?or>,  E.  13  Geo.  3.  cued  in 
Btrch  v^  Wright.  3\Sf 

11-  Money  bad  and  received  do«a  voc 
lie  hi}f  tlie  nominee  of  a  perpetual  cuiw 
acy  for  tbe  profits  thereof^  tiU  be  hat 
had  the  bishop's  licoice.  I\>mU%> 
Milb$nk»  Ji^  l^Qe/KS,  B.  E. 

15.  But 
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15.  But  it  dbes  lie  b^  tlie  nominee  of4i 
'donative  before  the  bishop's  licence, 

agunst  a  penoo  whe  leceivet  the 
fents  and  profits.  7he  King  v.  Bi- 
shop of  Chester.  Page  403 

16.  But  where  a  donative  had  been 
twice  augmented,  it  should  seem  the 
Bomtaee  cannot  maintain  such  action 
withom  the  bishop's  licence-    ib. 

•^  *        404 

IT.  An  agiteement  between  the  lessor, 
and  the  assignee  of  the  original  les- 
see, *'  that  the  lessor  should  have 
the  premises  as  metidoned  in  the 
lease*  and  should  pay  a  particular 
sum  over  and  above  the  rent  annu- 
ally towards  the  good-wilL  already 
paid  by  such  asstgnee,"  operates  as  a 
surrender  of  the  whole  term ;  and 
the.  sum  reserved  for  good-will  is  to 
be  paid  annually  in  gross,  aiMi  not  us 
rent;  and  the  assignee  cannot  dis- 
tr^n  either  for  that,'  or' for  the  ori* 
ginal  rent,  but  he  has  a  remedy  by 
ateumptit  for  the  sum  reserved  for 
the  good-will.    Smith  v   Maplelmck. 

441 

IS.  A  general  indelAtatus  assumpsit 
will  lie  for  tolls,    Senard  v.  Bahr, 

616 

19.  If  the  plaintiff  reply  to  a  plet  of 
infancy^  that  the  defendant  af^er  he 
mttained  ^1»  confirmed  the  promise, 
and  the  defendant  rejoin  that  tic  did 
not,  thtf  plaintiff  need  only  prove  a 
promise,  and  the  defendant  most 
ihew  he  was  under  age  at  the  time. 
Bcrthwck  V.  Corruthert.  648 

See  Ar.muiy,  1,  3, 3.  Bill  ofExchangtt 
9, 10.    hfanu  1»  2*  4.     Leaae,  3. 

ATTACHMENT. 

t.  An  attachment  for  non-perform- 
ance of  an  award  is  only  m  the  na- 
ture of  a  chril  execution,  and  a  party 
cannot  be  arrested  thereon  on  a  Sttn- 
day.  ^htKing^,  Myers.  {I  Atk.  5S, 
deriied  to  be  law.)  366 

3%  So  in  the  case  of  an  attachment  for 
non-payment  of  costs,  and  there  the 
party  in  custody  is  entitled  to  be  dis- 
charged under  the  lord's  ^t.  Oo>up. 
136.  ih. 

Ste  Jrresu  JfiUe. 

ATTORNEY. 
1.  If  A.  be  indebted  to  B.  and  pay  such 
debt  to  the  attorney  of  a  person  su- 
ing A.  in  B.'s  name»  but  without  his 
auttiorityi  A.  it  notwithstanding  ob- 


H^  to  pay  B.  again,  who  fhay  re* 
cover  it  m  an  action  for  money  had 
and  received  ;  and  A. 'a  remedy  ia 
against  the  attorney  who  trusted  to 
the  counter^ted  warrant  of  attor* 
ney  from  B.  although  he  conceived 
that  he  was  acting  under  the  real 
authority  of  B.    Bohsom  v.    Eaton* 

3.  The  undertaking  of  the  defendbim'a 
attorney,  in  order  to  procure  hia  dit* 
charge,  to  put  in  bail  orpay  the  debt 
b  not  within  the  33  S.  6.  c.  10, 
which  avoids  all  undertakings  made 
for  a  prison^'s  discharge  excqit  bomi 
taken  by  the  sheriff  for*  the  prisoner'a 
appearance^  i^e,  because  it  is  given  to 
the  plaintiff  in  the  action,  and  not  t% 
the  sheriff.    Bogers  v.  Beeves.      418 

ATTORNEY  GENERAL. 
See  Smugglingt  4. 

ATTORNMENT. 
I.  Statute  of,  its  construction.  384 
3. ,  A  tenant  to  a  mortgagor,  who  does 
not  give  him  notice  of  an  ejectment, 
brought  by  the  mortgagee  to  enforce' 
an  attornment,  is  not  liable  to  the  pe- 
nalties of  the  U  Geo,  3.  c.  19.  -r.  13» 
for  secreting  ejectments.  Bitdttey  v. 
Buckley.  647 

AUDITOR. 
See  Mandamus^  7* 


See 


AVERAGE  LOSS. 

r,  13,  39,  30. 


AVERMENT. 
See  Pleading.    Paywy,  3.  6. 

AUGMENTATION. 
Set  Donative. 

AWARD. 
See  Attachment,  i .  JExecuior,  3« 


BAIL. 

LAN  executor  in  his  affidavit  ta 
jf\  hold  to  bail  must  swear  as  to 
hie  belief  of  the  debt.  Sheldon  v. 
Baker.  84 

3.  An  affidavit  to  hold  to  bail  on  the 
lottery  act,  37  Geo-  3.  c.  1.  should 
specify  the  nature  of  the  offence,  and 
aver  that  the  defendant  has  incurred 
the  forfeiture :  but  the  offimce  nead 
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not  be  described  dfcamfltmntially : 
nor  U  the  plaintUF  obliged  to  swear 
that  the  defendant  is  indebted  to  him 
to  the  amount  of  the  penalty.  Davit 
▼.  Mazzingbi,  Page  705 

%.  Upon  articles  of  the  peace  being 
exhibited,  the  court  may  require  bail 
fat  SDch  a  length  of  time  as  they  shall 
think  necessary  for  the  preservation 
of  the  peace,  and  are  not  confined  to 
a  twelvemonth.  7U  King  v.  A.  M. 
Banet.  696 

4.  Where  the  court  had  at  first  re- 
quired  bail  for  fourteen  ^ears»  they 
afterwards  lessened  the  time  to  two 
yearsy  on  its  appearing  to  them 
that  an  information  was  depending 
against  the  defendant  on  the  same 
accoimi,  which  must  necessaiily  be 
determined' wit  bill  that  time.  ib. 

5k  An  affidavit  to  hold  to  bail,  **  stat. 
log  a  promise  made  by  the  defendant 
executor,  &c.  to  pay  a  legacy  of  100/. 
bequeathed  by  bis  testatrix,  and  con- 
fessing iissets  to  the  amount  of  380/. 
but  that  the  plaintiff,  not  receiving 
the  said  sum,  caused  several  appiica- 
tioDs  to  be  made  to  the  dcieodaut 
without  efiect,  therefore  that  the  de- 
fondant  was  indebted^  Sbc.**  is  not 
sufficiently  positive.  Madtenzie  v. 
Mackenzie.  716 

See  Sheriff.    Wiineu,  4, 

BAIL  in  JSrtvr, 
1.  Must  be  put  in  within  4  days  after 
final  judgment  signed,  without  refer- 
ence to  the  time  of  the  ailowaace  or 
serving  the  copy  of  it.  yaquet  v. 
Nixon.  279 

9.  As  the  bail  in  error  cannot  surren- 
der the  principal,  they  are  not  en- 
titled to  relief,  though  the  priiKipal 
become  a  bankrupt,  pending  the  writ 
of  error.    Souti/cote  ▼.  BraitbwaiH. 

634 
BAILIFF. 
See  Sheriff. 

BANKRUPT. 
1.  Where  S.  L.  was  arrested  for  the 
amount  of  goods,  aiid  E,  JL.  in  or< 
der  to  procure  his  di&charge  became 
bound,  us  surety  with  him.  in  a 
.boiid  to  the  plaintiff,  payable  by 
ibstsUments.  and  btfore  the  first 
'defkuti  £.  L.  becitme  a  bankrupt, 
the  plaintiff  iS  bound  to  prove  his 
debt  uhder  the  commission  by  vir- 
iu«  of  7  Cm*  1.  c.  31.  for  the  cicdit 


was  ghren  to  bodi^  Brooka  and 
Another  v.  JJoyd.  Fnife  17 

2.  A  person  w4io  rents  a  brick  ground 
and  makes  bricka  thereon  for  pub- 
lic sale,  and  buys  sand  and  fiiel, 
which  are  necessary  tngiedients  fov 
converting  the  earth  Stnd  day  into 
bricks,  is  subject  to  the  banknmt 
laws.   WdUy.  Farier,  in  Mrrar.  34 

3.  Renting  a  brick  ground  as  a  dis- 
tinct occupation,  is  a  mode  of  puiw 
chasing  the  clay.  ih.  40 

4.  If  a  man  exerdse  a  manufacture 
from  the  produce  of  his  own  land. 
as  a  necessary  or  usual  mode  of  en- 
joying that  produce,  he  shaU  not  be 
considered  as  a  trader,  though  be 
buy  necessary  ingredients  so  fit  it  for 
the  market  r  but  where  the  produce 
of  the  land  is  merely  the  raw  mate- 
rial of  a  manufacture,  and  the  manu- 
facture not  the  necessary  mode  of  en- 
joying the  land,  there  he  is  a  trader. 

i^.38.9 

5.  As  in  the  case  of  a  former,  who 
makes  cheese  on  his  own  land,  and 
buys  runnet  and  salt ;  he  is  not  a  tra- 
der, ik. 

6.  So  where  a  man  makes  his  own  ap- 
ples into  cyder.  w. 

7.  Proprietoraef  aAom  works  are  no 
traders.  ih, 

8.  Neither  are  die  workers  of  coal 
mines.  ih, 

9.  Whether  bankruptcy  is  a  pleA  to  an 
action  of  covenant  for  rent.  ^wtrc9 
Ludfardv.  Barber.  86 

10.  In  the  case  of  the  Sonth-sea  Com- 
pany, the  act.  by  which  aU  thebr  pro- 
perty waa  taken  out  of  their  bands 
and  vested  in  trustees  for  the  satis* 
faction  of  their  crcditorst  was  hekl  no 
bar  to  an  action  of  covenant.  Hornf 
6y  v.  Hxmlditch.  93 

11.  Bankruptcy  is  a  good  plea  to  an 
action  of  debt  on  the  icddeodum  io 
a  lease.    Wndhum  v.  Marhae.      91 

12.  If  a  bankrupt  give  a  prefovenoe  to 
a  creditor  under  an  apprehension, 
however  groundless,  of  legal  process, 
snch  preference  is  valid.  7hompion 
and  Others  assignees  of  Witemum  v. 
yreeman.  15S 

13.  A  t>ankrupt  is  not  entitled  to  any 
maintenance  out  of  his  effects  durinr 
his  examination.  Ihompton  ana 
Others  assignees  of  Nel»on  v.  Cbuii- 
uU.  157 

14.  If  any  person  durii^  a  bankrupt's 
examination  tai^  any  thing  out  of 
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Ins  eflfectt  and  convert  it  into  money, 
thoag;h  for  the  necessary  sobsistence 
of  the  bankrupt  and  his  ftimily,  «he 
assignees  may  maintain  trover  against 
such  person.  Fage  157 

15.  An  execution  against  the  goods  of 
a  bankrupt,  taken  out  after  his  ceni- 
Bcate  is  signed  by  the  creditors,  and 
before  it  is  allowed  by  the  ChanceU 
lor,    ia  valid.     Cailen    v.  Mtyrick. 

361 

16.  The  statute  5  Gto,  2.  c.  30.  only 
relates  to  the  discharge  of  the  perton 
of  the  bankrupt,  who  is  in  custody 
on  a  judgment  obtained  before  the  al- 
lowance of  the  certificate.  ib. 

17.  A  specific  sum  of  money  receiv- 
ed  by  an  overseer  of  the  poor,  is 
not  such  a  debt  as  can  be  pro^wd 
«nder  a  commission  of  bankrupt 
against  him  before  his  accounts  are 
delivered  in.  7be  King  v.  Egging' 
ton.  369 

18.  If  the  money  were  kept  apart  from 
that  bankrupt's  general  property,  the 
assignees  could  not  have  claimed  it. 

i6.370 

19.  The  -plaintiff,  after  judgment  and 
a  writ  of  error  allowed,  havtng  be- 
come a  bankrupt,  his  assignees  can- 
•fiot  sue  out  a  .Msre  faciat  in  their 
own  names  to  compel  an  assignment 
of  errors,  till  some  judgment  be 
given,  and  then  it  must  be  done 
immediately  after  such  judgment. 
Kretebman  v.  Beyers  in  Error,      463 

■20.  An  innkeeper,  who  sells  liquor 
out  of  the  house  to  all  customers  ap- 1 
plying  for  it,  is  subject  to  the  bank- 
rupt laws,  however  inconskierable  the 
extent  of  such  dealing,  and  the  pro- 
fits arising  from  it,  may  be.  Fatman 
V.  Vaugban,  572 

21.  So  IS  a  farmer  who  buys  and  sells 

horses  with  a  view  to  make  a  profit 

by  them,    thoagh  the  instances  be 

lew.      Bartholomew    v.     SJkerviood. 

573,  n.  a. 

^  A  surety  who  does  not  pay  the 
debt  of  the  principal  till  after  his 
bankruptcy,  though  called  upon  and 
liable  to  fmy  it  befote,  may  hold  the 
principal  to  bail,  notwithstanding  his 
certificate ;  for  as  the  debt  does  not 
arise  till  the  money  is  paid,  it  could 
'  sot  be  prrtved  under  the  eommission. 
Paui.  v.  Jonn.  599 

S3.  The  assignor  of  a  chose  in  action, 
who  is  become  a  bankrupt,  may  sue 
the  ddbtor  in  lua  own  naise  lor  the 


benefit  of  the  assignee.  Wincb  v. 
K^ffy.  Page  619 

34.  A  debt  due  to  a  bankrupt,  as  trus* 
tee  for  another,  does  not  pass  imder   •. 
the  assignment  of  his  effects  by  tiis 
commissioners.  ib, 

25.  A  bond  and  warrant  of  attorney 
to  confess  a  judgment  given  by  a 
bankrupt  after  his  bankruptcy,  in 
order  to  obtain  his  liberty,  is  not  bar- 
red by  his  certificate,  although  the 
ofigioal  debt  were  contracted  before. 
Bircb  v.  Sbariand,  715 

36.  The  old  debt  was  extinguished  by 
such  bond  given  for  such  purpose   ib. 

See  Bailin £rror,2.  BfUs<^ Excbm^^ 

Cdmmi*Mion  del  credere,  3.     Set-off. 
BANKRUPT,  Atsignret  ff. 

I.  The  plaintiff  after  judgment  and  a 
writ  of  error  allowed,  having  become 
a  bankrupt,  his  assignees  cannot  stie 
out  a  9cire  fadoM  in  their  own  namea 
to  compel  an  assignment  of  errors^ 
till  some  jndgment  be  given:  and 
then  it  must  be  done  imnnediately 
afVer  such  judgment.  But  they 
shonkl  go  on  with  the  writ  of  error 
in  the  banknipt's  name  till  fudgment. 
Kretcbman  v.  Beyer,  in  error.        463 

3.  Assignees  cannot  ma.ke  themselves 
parties  to  the  record  jn  any  interme* 
diate  stage  of  the  proceedings,  but 
it  must  be  immediately  after  judg* 
ment ;  though  an  interlocutory  judg- 
ment is  safficieiK  for  that  pur|)08e. 

BANKRUPT,  GommiiHon  of. 

I I.  Trespass  will  not  lie  by  the  assig- 
nees of  a  bankrupt,  against  a  she- 
riff for  taking  the  bankrupt's  gooda 
in  execution,  after  an  act  of  bank- 
ruptcy, and  before  the  issuing  of 
the  commission  ;  notwithstanding  he 
sells  them  after  the  issuing  of  the 
commission  ;  and  after  a  provisional 
assignment,  and  notice  from  the  pro- 
visional assignee  not  to  sell.  Smitb 
and  Another  assignees  of  ClarJte  v. 
Milks.  4,75 

3.  Whether  proof  of  a  debt  of  161/. 
to  one  of  the  petitioning  creditora 
there  being  more  than  threk:,  will  sup- 
port the  commission  of   bankrupt. 

StSBiUt  of  Exchange,  11 

BARON  aim/ FEME. 
1.  A  feme  covert,  living  apart  from 
her  huibaiidy    and  having  a  tepa- 
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rate  mainteruince,  may  contract  and 

be  sued  as  a  feme  sole.    OnbeU  v.  Fo- 

{ eiru'tz  et  ux.  Page  5 

%  And  she  continues  liable  notwitb- 

standing  she  aliens  tbe  whole  again. 

tb.  10 

3.  In  such  case  the  husband  is  not  liable 
even  £or  necessaries.  ib.  10 

4.  Where  credit  has  been  given  to  the 
wift  of  a  man  in  exile»  she  alone  is  li- 
able.. i^.8 

5«  So  where  the  husband  has  abjured 
the  realm  ib-  8 

6.  So  where  he  is  transported.        ib,  9 
7*  Where  a  roarried  woman  has  a  sepa. 
rate  estate  >nd,  acts  and  receives  ere* 
^t  as  a  feme  sole,  she  shall  be  liable 
ms  such.  f^.  9 

8.  A  second  husband  is  liable  for  debu 
contracted  by  his  wife  while  she  was 
living  in  a  state  of  separation  from  her 
first  husband*  and  had  a  separate  main- 
tenance.  ib.  5 

f .  A  feme  covert  was  discharged  out  of 
ctistod]r»  because  she  was  arrested  with- 
out her  husbard ;  though  the  writ  was 
sued  out  against  both,  on  which  nonut 
invfntiu  was  returned  as  to  the  husband. 
JRfhsardt  v.  Bottrie  et  ux  486 

BARRATRY. 
h  Where  an  act  of  barratry  has  been 
committed  during  the  voyage,  as  by 
smuggling,  which  subjects  the  vessel 
to  forfeiture ;  ^aiere.  How  far  the  as- 
sured may  at>andon }  Kulcn  Kemp  v. 
Vifne.  304 

5.  barratry  can  only  be  committed  by 
the  master  or  mariners  against  tbecm^ 
ner  of  the  ehip,  ai.d  without  his  con- 

•  sent.     Nutt  V.  Bourditu.  323 

3.  The  owner  of  the  ship  cannot  com 
mit  barratry  ;  He  may  make  himself 
liable  to  the  owner  of  the  goods  by  his 
fraudulent  conduct,  but  not  as  for  bar- 
ratry. 323 

4.  Therefore  where  any  of  the  owners 
of  the  ship  are  concerned  in  the  fraud 
of  the  master  or  mariners,  it  is  no  bar- 
ratry in  them,  and  the  underwriter  is 
not  liable.  ib. 

See  Abandonment,    Insurance* 

BASTARDS. 
%,  Are  within  the  meaning  of  the  mar- 
riage act  26  Geo,  2.  c.  33*  which  re- 
nis  the  consent  of  the  father,  guar- 
,  or  mother,  to  the  marriage  of 
perons  under  age>  who  are  not  marri- 
ed bj  biumi.    *fU  King  v.  flodnett 

96] 


2  ■  The  rule  that  a  bastard  is  mUiiueJUi' 
iw  applies  only  to  the  case  of  inheri- 
tances, ib.  Page  101 
BEQ!J£ST, 

See  Devite, 

BILLS  of  Excbmiget  and  Pronfiewy 
Notes, 

1.  If  the  holder  give  time  to  theaccep. 
tor  of  a  b&U  of  exchange,  or  dn^wer  of 
a  promissory  note,  after  it  has  been 
dishonoured,  the  indorser  is  dischair- 
ed.    Tindai  and  Others  v*  Braem.  Iw 

2.  Notice  of  a  bill  of  exchange  or  pro- 
missory note  being  dishonoured  must 
come  from  the  holder.  Uk 

3.  What  is  reasonable  notice  to  the  in- 
dorser of  non-payment  by  the  4rawar 
of  a  promissory  note,  or  acceptor  of  & 
bill  of  exchange,  is  a  question  of  law» 
arising  from  the  particular  &cts-     ib* 

4.  Where  the  note  became  due  on  the 
5th  of  October t  and  the  indorsee's  ckrk 
called  on  the  drawer  DonakUon^  at  10 
o'clock  in  the  morning,  and  not  find- 
ing him  at  home,  left  word  that  the 
note  was  due,  and  desired  that  the 
drawer  would  send  for  it  to  his  master's 
and  take  it  up ;  and  on  the  6tli  called 
again  on  the  drtiwer,  who  told  him 
he  would  take  it  up  that  day  withm 
the  bankii>g  hours,  which  n*kt  being 
done,  the  other  called  on  tbe  drawer 
again  on  the  7th,  and  not  finding  him 
at  home  then  tendered  it  to  the  indor- 
ser ;  and  all  the  parties  fived  within  ^ 
minutes  walk  oi  eaeh  other;  the  indoa* 
ser  was  discharged  by  the  laches  of  the 
holder,  nptwitstanding  he  haul  notice 
firom  the  dravfcr  on  the  6tb,  that  he 
could  not  pay  it.  167 

5.  In  this  ca^,  even  if  the  notice  hfd 
been  given  on  the  6th,  it  would  have 
been  too  late,  because  the  plaintift 
had  given  credit  to  the  drawer,  ib.  171 

6.  Where  the  drawer  of  a  promiasorj 
note,  or  the  acceptor  of  a  bill  of  ex- 
change, do  not  live  in  the  same  place, 
the  holder  must  write  by  the  next 
post  after  the   bill  is  disbonoured. 

1^168 

7.  Where  a  ball  of  exchange  was  drawn 
vpon  A.  residing  in  London,  by  a  cod^ 
signor  of  goods  living  abroad;  and  on 
its  being  presented  fur  acceptance,  A. 
said,  he  could  not  then  accept,  because 
he  dkl  not  know  whether  tlie  ship 
would  arrive  at  Landm  or  Bristol i  on 
which  B,  the  hokier  agreed  to  lea^e 
it  for  some  time,  reserving  tbe  liberty 
of  promtiag  *^fa  nHfea^pcptfnye^  in 
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CXK  J»  did  not  iccq)t.  On  a  second 
application  A.  said,  the  bill  would  be 
paid  even  iftbe  ship  v)ereioit.'  This  is 
only  a  conditional  acceptance,  depend* 
ang  on  two  events :  the  ship's  arriving 
at  London,  or  being  lost :  And  B.  hav- 
ing the  liberty  of  refusing  such  condi- 
tional acceptance,  precludes  himself 
from  recovering  agaiust  A.  by  after- 
wards noting  the  bill  for  non.accept- 
ance.    Sproat  v.  Matthen*.   Page  182 

8.  Whether  a  conditional  or  an  absolute 
acceptance,  is  a  question  of  law.     ib. 

9.  Upon  a  request  to  A.  to  accept  a  bill, 
and  to  draw  upon  B,  for  the  same  sum, 
the  mere  act  of  drawing  upon  B.  docs 
BOt  amount  to  an  acceptance.  Smith 
v.  NtMsen,  269 

10.  And  if  after  B.*»  refusing  to  accept 
the  bii:  drawn  on  him  by  A^f  A.  pays 
the  bill  drawn  on  him  for  the  honor  of 
the  drawer,  he  may  recover  back  the 
amount  of  it  from  the  drawer  in  an 
action  for  money  paid,  laid  out  and 
expended.  i6. 

11.  J.  creditor  of  B,  to  the  amount  of 
113/.toakhUbillfor20/  noCwhohad 
not  then,  nor  afterwards,  any  effects 
of  B.  in  his  hands :  the  bill,  when  due, 
was  dishonoured,  and  no  notice  there- 
of was  given  by  A.  to  B-*'  still  A.*b 
demand  was  not  discharged  ;  but  he 
may  sue  out  a  commission  of  bank- 
rupt s|gainst  B,  and  his  debt  will  sup- 
pcnrt  it.  Bickerdike  and  another  as- 
signees of  Beicbard  y.  Botlman.    405 

12.  Notice  of  a  bilPs  being  dishonoured 
by  the  drawee  is  not  necessary  to  be 
given  to  the  drawer,,  if  he  has  no  ef- 
lects  in  the  hands  of  the  drawee  ei- 
tber  at  the  time  of  drawing,  or  when 
the  bill  becomes  due.  Ok 

13*  Where  a  payee  of  a  bill  of  exchange 
indorses  it  to  A,  and  B.  as  executors, 
they  may  declare  as  such  in  an  action 
against  the  acceptor.  King  and  Others 
executors,  life,  v.  Tbonu  487 

14.  In  an  action  against  the  accq>tor  of 
a  bill  of  exchange,  it  is  necessary  to 
prove  the  hand  writing  of  the  first  in- 
dorser ;  notwithstanding  such  indorse- 
ment was  on  the  bill  at  the  time  it  was 
accepted.    Smith  v.  Chester.        654 

15.  An  acceptor  is  only  precluded  firom 
dbputing  the  hand  wnrmg  of  the 
drawer  ^  for  which  reason  the  accept. 
or  is  liable  though  the  bill  be  forged. 

ih. 

16.  If  the  indorsee  of  an  inland  bdl,  not 
due,  preseot  i|  linr  locepta&ce,  which 


is  refused,  and  delay  giving  notice  to 
his  indorser,  the  indorser  will  be  dis- 
charged.  GoodMil  \ .  DoHey,  P^geTkt 

17  And  a  subsequent  proposal  by  the 
indorser  to  pay  the  bill  by  instalments, 
made  without  the  knowledge  of  the 
indorsee's  laches,  is  not  a  waiver  of 
the  want  of  notice.  ib. 

See  Infant^  4.     Witnen,  7,  8. 

Bilh  t^  Lading, 

1.  Where  several  bills  of  lading  of  dif- 
ferent impofcts  have  been  signed,  no 
refeience  is  to  be  had  to  the  time 
when  they  were  signed  by  the  captaini 
but  the  person  who  first  gets  legal 
possession  of  one  of  them,  by  delivc* 
ry  from  the  owner  or  shipper,  has  a 
right  to  the  consignment.  Caidveit 
and  Others  v.  BmU.  905 

3.  And  where  such  bills  of  hMfing, 
though  diflerent  upon  the  face  of 
them,  are  constructively  the  same,  and 
the  captain  has  acted  banafidet  a  deli- 
vety  according  to  such  le^  title  wil 
discharge  him  from  them  all.  ib. 

3.  The  indorsement  and  delivery  of  a 
bill  of  lading  in  prima  fane  an  imme- 
diate transfer  of  the  legal  interest  ia 
the  cargo.  205,  215,  and  216,  and 
Hibbert  v.  Carter,  745 

4.  But  if  the  intention  of  the  parties 
appears  to  have  been  only  to  bind  the 
nett  proceeds  in  case  of  the  arrival  of 
the  goods,  then  an  insurance  made  on 
account  of  the  indorser  after  such  in- 
dorsement  is  good.  Hibbert  v.  Cartet. 

ib. 
Bin  rf  MiddUsex, 
See  Practice,  2.    Record,  1 

Bishop**  Licence. 
See  Licence.    Aseumpiitt  14,  15, 16. 

BOND. 

L  The  circumstance  of  20  years  having 

elapsed  without  any  demand  made,  is 

of  Itself  a  presumption  that  a  bond 

has  been  satisfied.    Onoa/d  v.  Leigh. 

270 

2.  Satisfaction  of  a  bond  may  be  pre- 
sumed with'm  a  less  period,  if  any 
evidence  be  given  in  aid  of  the  pre- 
sumption ;  as  if  an  account  betwee« 
the  parties  has  been  settled  in  the  in. 
termediate  ume,  without  anv  notice 
having  been  taken  of  such  a  demand. 

ib. 

3.  But  in  either  case  it  is  only  a  ground 
on  %hich  the  juiy  wukj  pvesume  sa« 
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tis^tion;  and  if  in  itself  no  legal  i 
bar.  Page  270 

4.  A  bond  with  a  condition,  that  a 
clerk  shall  faithfully  serve  and  ac- 
count for  all  money,  &c.  to  the  obli- 
gee and  his  executors,  does  not  make 
the  obligor  liable  for  money  received 
by  the  clerk  in  the  service  of  the  ex- 
ecutors  of  the  obligee  who  continue 
the  business,  and  retain  the  clerk  in 
the  same  employment,  with  the  addi- 
tion of  other  business,  andtm  increase 
of  salary.    Barker  v.  Parker,        387 

5.  But  a  bond  for  the  fidelity  of  a  clerk, 
who  was  taken  into  the  service  of  the 
obligees  m  a  clerk  in  tbeir  ehop  ami 
counting  baiue,  is  not  discharged  by 
the  obligees  taking  another  partner 
into  their  house  ;  and  the  obligees  may 
recover  money  received  by  the  clerk 
after  such  change  of  partners.  Bar^ 
dty  V.  Lttcat,  291,  n.  a* 

6.  Such  a  bond  is  only  as  a  security  to 
the  boute  of  the  obligees.  ib, 

7.  Under  a  bond  of  indemnity  given  by 
A.  that  B.  who  was  appointed  the 
general  agent  of  C.  the  receiver  of 
his  rents,  and  the  manager  of  his  es- 
tates, should  pay  over  to  C.  all  rents 
Vrhich  he  should  receive,  as  a/so  the 
increase  and  impravementt  thereof  up' 
on  any  new  contracts  or  renevmls  afiea. 
sesf  A.  is  answerable  for  ail  Jines  re- 
ceived  by  B.  on  renewing  the  leases, 
which  were  not  paid  over  by  him. 
7 he  Irish  Society  v.  NeeJhatiu       482 

8.  A  bond  and  warrant  ot  attorney  to 
confess  judgment,  given  by  a  bank, 
nipt  after  his  bankruptcy,  in  order  to 
obtain  his  liberty,  is  not  barred  by  his 
certificate,  although  the  original  debt 
was  contracted  be  tore.  Birck  v.  Shs'. 
land.  715 

9.  And  if  the  obligor  were  in  custody, 
charged  in  execution,  it  is  not  necessa- 
ry that  ail  attorney  should  be  present 
on  his  part,  at  the  time  of  executing 
the  bond  and  warrant.  id. 

See  Administrator.    Surely,    Sheriff, 

BOOKS. 

1.  Where  a  corporation  is  plaintiflT  in  a 
civil  action,  leave  to  inspect  their  books 
is  granted  to  the  defendant  of  course. 
Xhe  Mayor  ofLyrm  v.  Denton,      689 

2.  In  cases  of  cnmlnal  prosecutions, 
and  in  an  action  for  a  penalty  against 
a  post-master  on  9  Ann,  c,  10.  leave  to 
inspect  books  has  been  dented.  689,  m, 

BROKEH. 
dec  Cdmmitsian  del  credere* 


BYELAWS. 

1.  A  corporation,  created  by  letters  pa^ 
tent,  with  a  power  of  making  bye-bws, 
cannot  make  any  laws  to  incur  a  for* 
fetture.    ICitk  v.  ^ootV/.       Page  1 18 

2*  Neither  can  a  corporation,  created 
by  act  of  par/iament,  unless  such  a 
power  be  expressly  given.  ik 


CANON. 
See  Chichester  Church, 

CARRIERS. 

l.nn  HE  owner  of  a  ship  who  takes 
JL  goods  for  hire  is  not  liable  be- 
yond the  value  of  the  ship  and  Mght 
under  7  Geo,  2.  c.  15.  «.  1.  in  the  case 
of  a  robbery,  in  which  one  of  the  ma- 
riners is  concerned,  by  giving  intelli- 
gence, and  afterwards  sharing  the 
spoil.     Sutton  v.  Mitchell.  18 

2.  A  carrier  who  undertakes  for  hire  to 
carry  goods  is  bound  to  deliver  them 
at  all  events,  except  damaged  or  des» 
troyed  by  the  act  of  God  or  rtie  king's 
enemies;  even  though  the  jury  ex- 
pressly find  that  the  goods  were  des- 
troyed without  any  sctual  negligence  in 
the  carrier.    Forward  v.  Pittsrd.    27 

o.  A  carrier  is  liable  for  inevitable  ac- 
cident, happening  through  tlie  inter- 
vention of  any  human  means,  as  by  fire 
which  began  at  another  booth  in  a  fair 
than  that  wherein  the  goods  were 
placed  and  afterwards  spread  thither. 

4.  A  carrier  is  in  the  nature  of  an  in- 
surei.  Ok  33 

5.  In  an  action  by  the  consignor  of 
goods  against  a  carrier  for  tion-dclt- 
very,  where  the  plaintiff  averred  that 
the  defendant  undertook  to  deliver, 
&cl  in  consideration  of  the  hire  to  be 
paid  by  the  plaintiffs  proof  that  the  hire 
was  to  be  pakl  by  the  consignee  was 
held  to  be  no  variance ;  the  consignor 
being  by  law  liabie.  Moore  n.WUson. 

6^ 
CASE. 
See  Aaion  on  th§  Case, 

CASES  doubted  or  denied. 
Anonymous,  Sslk,  413.  pi.  4.  380 

Beilasis  v.  Burbrick,  Salk,  413.  t6» 

Grentham  v.  the  Hundred  of  7he*te,  3 
Burr.  1723.  73 

Lor^s  case,  5  Co,  69 

Pilfird'i  case,  xO  Cb.  ix5.  72 

▼an'f 
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Vanx's  case,  4  Co.  Page  69 

Whitechurcb,  expsrte,  i  Atk.  58, 266 

CATTLEGATE. 

See  Settlement  by  reni'mg  lo/.  a  year. 

CELLAR. 
See  LeoHy^, 

CERTIFICATE. 
See  Bankrupt,  i5,  i6,  22. 
Settlement  by  certificate.    Surety^  2. 

CERTIFICATE,  Game. 
See  a>ft/,  8« 

CERTIORARI. 

V.  No  cost!  are  due  on  a  certiorari  re* 
moving  kummary  proceedings,  unless 
a  recognizance  be  entered  into  at  the 
time  of  removing  the  proceedings.  But 
it  is  discretionary  in  the  court,  N^he- 
ther  they  will  grant  a  certiorari :  and 
in  future  they  will  compel  the  party  to 
enter  into  a  recognizance  This  was 
in  the  case  of  a  conviction  on  the  lot- 
tery act.   The  King  V.  Jenkinson.     82 

2.  Under  the  3d  sect.  or5  W,  and  M.  c. 
XI.  for  regulating  the  removal  of  in< 
dUctments  from  the  sessions  by  certio- 
jrmrit  the  representatives  of  the  prose* 
cutor  are  entitled  to  the  costs  taxed 
during  his  life,  though  no  personal  de- 
mand wai  ever  made  by  him.  The 
King  «.  R.  Cbamberiayne.  103 

CHAMBERS  in  the  Innt  of  Court. 
See  NeW'Inn, 

CHARTERS. 
See  CorpoTMiont.    ^w  Wvranto. 

CHARTER  PARTY. 
See  Covenant,  5, 7.    PlesJing,  19, 2L 

CHATTEL  INTEREST. 
See  Dewe,  7, 89. 

CHICHESTER  CHURCH. 

X.  A  prohibition  issued  to  the  bishop  of 
Chichester,  who  claimed  a  right  to 
present  by  lapse,  under  pretence  of 
bis  visitatoriaJ  authority,  to  the  office 
of  a  canon  residentiary  of  his  church, 
it  being  a  freehold  office,  and  the  right 
of  election  thereto  in  the  dean  and 
chapter.  The  Bishop  of  Chichester 
«.  Harwood  and  Another.  650 

'2.  Whether  in  case  the  dean  and  chap- 
vm  neglect. er  lefiue  te  appoist «  cfi- 


fum  residentiary  in  proper  time,  the 
bishop  by  virtue  of  his  general  visitato- 
rial power  may  appoint jbro  tempore 
till  such  election  be  had.  ^re?  F.650 

3.  A  mandamus  will  lie  to  compel  the 
dean  and  chapter  to  ^1  up  a  vacancy 
among  the  canons  residentiary,  and 
on  such  «  mandamus  the  court  will 
compel  an  election  at  the  peril  of 
those  who  resist.  i6.  652 

4.  The  election  is  in  the  dean  and  ca- 
nons. i6. 

5.  The  dean  has  no  casting  voice.    iA. 

6.  The  canons  have  a  right  to  vote  br 
proxy.  ii. 

7.  There  is  no  lapse  to  the  bishop  in 
the  case  of  a  canonry.  t6. 

CHOSE  I*  action. 

1.  Though  a  chose  in  action  cannot 
strictly  in  law  be  assigned,  yet  in  equi« 
ty  it  may :  and  in  the  case  of  a  policy 
of  insurance,  the  court  will  so  ftur  take 
notice  of  an  assignment  as  to  permit 
an  action  to  be  brought  in  the  name 
of  the  assignor.  Delaney  «.  Stoddard. 

26 

2.  The  assignor  of  a  chose  in  action, 
who  is  become  a  bankrupt,  may  sue 
the  debtor  for  the  benefit  of  the  assig- 
nee.   Winch  «.  Keely.  619 

CHURCH.  WARDBN8. 
See  Overteere, 

CLERK. 
See  Bond,  4,  5, 6. 

COMMANQER,  Officer,  (jfe. 
See  Agent.  Action  on  the  case,  2,  5,  T: 
Court-martial.  False  Imprisonment. 

COMMISSION  of  bankrupt. 
See  B^nkrupt.^'Commitwm  of. 

COMMISSION  <^  crvd^. 

1,  Is  an  absolute  engagement  to  the 
principal  from  the  broker,  and  makes 
him  liable  in  the  first  instance }  so  that 
the  broker  is  liable  atall  evenU;  though 
the  principal  may  resort  to  the  under- 
writer as  a  collateral  security.  Grove 
and  Another  «.  Dubois.  1 18 

2.  A  broiler  with  such  a  commission 
may  set  off  under  the  general  issue  a 
loss  upon  a  policy,  happening  before  a 
bankruptcy,  to  an  action  by  the  assig- 
nees of  a  bankrupt  for  premiums  upon 
various  policies  underwritten  by  him, 
and  for  which  be  had  debited  the  bio- 

ker: 
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ktti  but  such  a  Iom  cannot  be  proved 
under  a  notice  of  setoff.  Page  113 
3.  Where  a  bankrnst  hat  underwritten 
•  -policy  to  a  broker  acting  under  a 
coromisskm  del  creJere^  and  a  lost  up- 
on the  policy  happent  before  but  is  not 
adjusted  tiU  after  the  bankruptcy,  the 
broker  may  deduct  the  amount  of  ihc 
loss  from  the  debt  whkh  he  owes  to 
the  estate  of  the  bankrupt,  and  if  by 
mistake  he  pays  it  to  the  assignees,  he 
nay  recover  it  from  them  as  money 
had  and  received  to  his  use.  Bise  v. 
Dickaton  and  Another,  assignees  of 
Barteoshlag-  285 

COMMITTITUR. 
See  Practice f  6. 

COMMITMENT. 

s.  Whether  justices  of  the  peace  have 
not  the  power  of  committing  a  pau- 
per for  refusing  to  answer  questions 
relative  to  his  settlement,  <'  until  he 
**  shall  answer.**  ^orre  ?  The  King 
«>  Jackson.  653 

3.  Ill  the  case  of  a  bankrupt  committed 
by  the  conuniyioners  for  refusing  to 
be  examined,  he  must  send  word  when 
be  will  sobmit  and  answer  the  ques- 
tions.  ib.  654 

See  Ptttcttcef  6. 

CONDITION  ^Mfd^. 
S.  No  precise  technical  words  are  re- 
quired m  a  deed  to  make  a  stipulation 
a  condition  frecedent.or  tulnegueitt ; 
neither  does  it  depend  upon  its  being 
prior  or  posterior  in  the  deed.  But  it 
must  depend  on  the  nature  of  the  con- 
tract, and  the  acts  to  be  performed  by 
the  contracting  parties.  Hotham  v, 
the  East  India  Company.  64S 

2.  A  covenant  in  a  charter  party,  **  that 
no  claim  should  be  admitted,  or  allow- 
ance made  for  short  tonnage,  unkt* 
such  short  tonnage  be  found  and  made 
to  appear  on  her  arrival,  on  a  survey 
to  be  taken  by  four  shipwrighu,  to 
be  indifierentiy  chosen  by  both  par. 
ties,"  is  not  a  condition  precedent  to 
the  plaintiflF's  right  of  recovering  for 
short  tonnage »  but  is  a  matter  of  de- 
fence  to  be  ukco  advantage  of  by  the 
defendant  t  and  the  not  averring  per- 
formance is  no  ground  for  arresting 
the  judgment.  iA, 

3,  If  the  defendants'  prevent  the  per- 
formance of  a  condition  precedent  by 
thc^  neglect  and  de&ult,  it  is  equal  to 
JMrformanoc  by  the  pfauntiis.         H. 


Stte  DtoUe,3, 

CONSIGNMENT. 

X.  In  an  actionby  the  consignor  of  gooik 
against  a  carrier  for  non-delivery, 
where  the  plaintiff  averred  that  the 
defendant  undertook  to  deliver,  &c.  ia 
conskieration  of  the  hire  to  be  paid  fy 
the  plainiifft  and  proved  that  the  hire 
wss  to  be  tMud  by  the  cauignee,  it  was 
heki  to  be  no  variance,  the  consignor 
being  by  law  liable.  Moore  v.  Wil- 
son. Page65f 

Stt'£UU  of  Ladings  i,  2. 

CONSTABLE. 

See  Headbotaiigb, 

CONSULTATION. 
See  ModtUi  i. 

CONTRACT. 

1.  Where  goods  are  ordered  for  a  tSbktp 
by  the  owners,  before  the  appoint- 
ment of  the  captain,  thoiiffh  soroeare 
not  delivered  till  afterwards,  yet  as  no' 
personal  credit  is  given  to  the  captain, 
he  is  not  answerable  for  any  of  them. 
Farmer  v.  Davies.  10& 

2.  But  where  the  captain  contracts  for 
the  goods,  though  they  are  fomished 
for  the  use  of  the  ship,  he  is  answer* 
able  in  respect  of  his  contracu     *  ih. 

3.  So  that  in  such  case,  the  tradesman 
has  a  claim  both  on  the  captain  ^nd 
owners,  as  well  as  a  spec'iob  lien  on 
the  ship  itself,  ih. 

4.  Assumpsit  for  money  had  and  receiv- 
ed lies  when  a  payment  has  been  made 
on  a  contract  wluch  is  put  an  end  to. 
Towers  v.  Barratt.  133 

5.  But  if  it  continue  open,  the  pfauntiir 
can .  only  recover  damages,  for  the 
breach  of  it,  and  then  he  must  state 
the  special  contract.  s^. 

6.  The  difference  between  those  cases 
where  the  contract  is  open  and  where 
it  is  not  so,  is  this;  if  the  contract  be 
rescinded,  either  as  where,  by  the 
terms  of  it,  it  is  left  in  the  plainiiflr'a 
power  to  rescind  it  by  any  act,  and 
he  does  it;  or  where  the  defendant 
afterwards  assents  to  its  being  res- 
ciiKkd,  the  plaintiff  is  entitled  to  to- 
.cover  back  his  whole  money;   and 

then  an  action  for  money  had  and  re* 
ceived  will  lie;  but  if  the  contract  be 
open,  the  jplsintiff's  demand  is  not 
for  the  whole  sum,  bat  for  liamagcs 
arising  out  of  it,  and  then  he  must 
itate  the  mdnl  contract.  13& 
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7'  Ao  oflScer  ftppointed  by  goTernment 
treatir  g  »$  an  agent  for  the  public,  is 
not  liable  to  be  sued  upon  contracts 
made  by  him  iu  that  capacity.  Mac 
heath  v.  HaldimaikU  Fag€  172 

8.  Not  even  though  he  contract  by 
4ee4»  if  it  be  on  account  of  govern- 
ment.   Unwin  y,  Wolsely.  674i 

9.  Where  good^  ace  del)vei«d  under  an 
agreement  to  take  a  specific  parcel  of 
copper  money  in  payment ;  a  c|elivery 
of  auch  cq>per  wiil  be  a  good  bar  to 
an  action  for  the  value  of  the  ^oods, 
though  in  fact  it  wa«  counterft^t  mo* 
ney.    Alexander  v.  Owen.  325 

10.  An  iUegaJ  contract,  if  rescinded  as 
to  part,    must   be    rescinded    as    to 

the  whole  :  therefnre  if  a  plaintiff 
furnishes  goods  m  coimteration  of 
counter/kit  monej  to  be  pJd  hios,  aitd 
he  afterwards  relu&es  to  take  it,  >e 
cannot  recover  in  an  action  the  value 
of  the  goods  delivered.  ib. 

226,7 
See  Agreeineni,    Usuncut  contract. 

CONVICTION. 

I.  Conviction  quashed  because  the  wU- 
i>ess  was  not  sworn  and  examined  in 
tiie  defendant's  presence.  The  King 
«.  T.  8.  Crowther.  125 

2  It  is  not  sufficient  to  read  over  the 
deposition  of  a  witness  in  the  defen- 
dant's presence.  ib, 

3.  But  u  the  defendant  confess  the 
charge,  the  intrgnlarity  is  cured*  The 
Kingtr.S  HaU  320 

.4.  In  a  conviction  on  the  5  An.  c.  14. 
for  killing  game,  the  ewkme  need  not 
negative  every  specihc  qualificaiion 
under  the  32  and  23  Cor  2.  c.  25. 
The  King  «  T.  S.  Crowther.       125 

$,  It  is  no  objection  to  a  conviction  to 
state  that  the  informer  come  and^a^ 
the  justice  to  be  informed,  &c.  in  the 
preterperfect  tense.  The  King  v. 
Samuel  Hall.  320 

j6.  Where  an  informer  need  not  nega- 
dve  any  of  the  exceptions  in  a  sta- 
tnte,  but  negatives  sonM  of  them  on- 
ly, that  pan  of  the  information  will 
be  rejected  as  surplusage  ih. 

7.  C<Miviction  op  the  22  Geo»  3.  c  47, 
for  insuring  a  ticket  in  the  lottery  au< 
thorised  by  2^  Geo,  3  quashed,  ,be 
cause  the  information  did  not  state 
4hat  the  ticket  on  which  the  insurance 
mM  made,  w^  a  tkket  in  the  Statfi 
isouoij.    XbeKmgv.  XceUwney. 


8.  Convicdon  on  the  lottery  act,  33 
Geo  3.  c.  47.  quashed,  because  the 
evidence  did  not  state  the  offence  to 
have  been  committed  where  laid. 
The  King  «.  Jefferies.       '  Pt^  241 

9  Conviction  on  the  lottery  act,  ^2 
Geo  3.C.  47.  for  the  ^aU  offence, 
where  there  are  two  distinct  offep« 
ces  charged  in  the  information,  wai' 
heki  bad.    The  King  v.  Salomony 

iO^up^,  Whether  a  person  c^n  pe 
convicted  of  two  distinct  penalties  In 
the  safne  information  ?  but  if  fie 
can, ,'  he  ought  to  be  convict^  of 
both  i  f>. 

11  All  appeal  against  a  conviction  on 
24  Geo  3  c  2i.  for  not  entering 
horses,  ^c.  must  be  to  the  quartj^ 
sessions  next  after  the  conviction  and 
not  after  the  executiom,  Frus^er  «• 
Hyde.  4i4 

12  An  unstamped  agreement  to  sell  a 
share  of  a  ticket  in  the  lotteryt  before 
the  tickets  are  deposited  witb  tjie 
commissioners,  i&  within  the  penally 
inflicted  by  22  Geo.  3    c  47.*  21. 


The  King  «.  UawKeswortI;. 

CO-OBLIGOR. 
See  Witness,  1. 


4^ 


COPYHOLD. 
X.  Custom  is  the  very  essence  of  a  co* 
pyhold  ;  and  if  the  custom  be  silent, 
the  common  law  must  regulate  the 
course  of  descent.  Denn  <i^  Gtx»d- 
wm  and  Others  v.  Spray.  474 

2.  The  title  to  copyhold  lands  relates 
back  from  the  time  of  the  admittance 
to  the  surrender,  as  against  all  ftejr* 
sons  but  the  lord  :  so  that  the  surren« 
deree  may  recover  in  ejectinent  against 
the  surrenderor  on  a  demise  laid  be- 
tween the  times  of  surrender  and  ad« 
mittance.  Hold&st  denu  Woolaips 
V.  Clapham.  600 

3.  The  surrenderor  before  admittance  is 
considered  as  a  trustee  tor  the  surren- 
deree :  And  as  between  them  ad- 
mittance is  not  at  ^U  necessary  to 
maintain  ejectment.  i^, 

4  Whether  the  surrenderee,  before  ad- 
mittance, can  recover  against  .Uie  l^rd, 
or  a  stranger,  ^usre  ?  * . 

Set  Outonh  1  •    Purfikase. 


Vol.  I. 


QQR£ORATiQ2{S. 
22S{  Acceptance  of  charters,  tbfirvalklity, 
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Kkkkk 


Digitized 


by  Google 


rs*    INDEX  TO  THE  PRINCIPAL  MATTERS. 


mnd  pleadings  in  quovarranto  infer- 1 

mations.     See  The  King  «.   Amery. 

Pagt  575 

1.  The  statute  11  Gto  1.  c  4.  was  pas- 
sed in  order  to  secure  the  tranquillity 
of  corporations  ;  and  to  quiet  pos- 
session. AiKi  the  court  are  b(  und 
to  guard  their  peace.  The  King  « 
Stacey  3 

%  Whether  the  court  will  grant  an  in- 
formation in  the  nature  of  a  quo  vjor- 
ranto  to  impeach  a  derivative  title, 
where  a  person  from  whom  it  was  de- 
rived died  in  the  undistuli)ed  posses- 
sion  of  it.  ^umre?  ib.  At 

3.'  Such  title  shall  not  be  impeached  by 
those  who  have  acquiescea  and  acred 
under  jt.  •  ib,^ 

4.  After  the  death  of  a  mayor,  Black- 
stone,  J.  would  not  suffer  his  eligibi- 
lity to  be  disputed ;  but  merely  the 
fact  whether  he  was  mayor  or  not, 
which  the  corporation  books  shewed. 
And  if  in  fact  he  had  been  mayor,  it 
was  to  betaken  that  he  had  been  re- 

5;ularly   so.    The   King  «.  Spearing 
771,  cited  in  The  Kinj^  v.  Stacey.  4 

5.  A  corporation  created  by  Utter* pa- 
tent,  with  a  pdwer  of  making  bye 
laws,  cannot  make  any  laws  to  in- 
cur a   forfeiture.     Kirk  v.   Now  ill. 

118 

6.  Neither  can  a  corporation  created  by 
act  of'  Parliament^  unless  such  a  pow- 
er be  expressly  given.  ib. 

See  ^uo  vsarranto  Injbrmationt.  Book^ 

COS  18.  • 

t.  Where  a  new  trial  was  granted  upon 
a  new  ground,  not  opened  at  the  hrst 
trial,  it  was  ordered  to  be  upon  pay-* 
ment  of  cosu.     Sutton  «.  Mitchell. 

20 

2.  A  party  grieved  is  entitled  to  costs 
in  an  action  on  9  Ceo.  1.  c.  22.  (tor 
setting  fire  to  plaintiif's  house) 
against  the  hundred  ;  although  they 
together  with  the  damages  may  ex- 
ceed 200/.    Jackson  «.  Caleswortb. 

71 

3.  Costs  are  always  given  in  actions  on 
the  statute  of  hue  and  cry,  where  da- 
mages are  recovered.  ib.  72 

4.  The  statute  of  G/ouoetter  gives  costs, 
where  damages  are  given  by  any  sub- 
sequent statute.  ib,  73 

5.  Nocostft  are  due  on  a  certtorari  re- 


moving^summary  proceedings,  mlesS 
a  recognizance  be  emered  into  at  tke 
time  of  removmg  the  proceedings  t 
but  it  is  discretionary  in  th«  com 
whether  they  will  grant  a  eertiorari  / 
and  in  futore  they  will  compel  tbe 
party  to  enter  into  a  recognizance. 
This  was  in  the  case  of  a  convic- 
tion on  the  lottery  act.  The  King  «. 
Jen  kinson.  P^g^  ^ 

6.  Under  the  3d  stoion  of  5  IT.  aud 
Jf.  c.  11.  for  regulating  the  removal 
of  indictments  from  the  sessions  by 
certiorari^  the  representatives  of  cbe 
prosecutor  are  entitled  to  the  costs 
taxed  during  his  life,  thongb  no  per- 
sonal demand  was  ever  made  by 
him.  The  King  «.  R.  Charober- 
layne.  lOS 

7.  When  costs  are  taxed,  they  become 
a  debt  vested,  and  will  f^  to  the  per- 
sonal representatives.  ib* 

8.  A  person  sued  on  25  Geo.  3-  c.  50. 
for  shooting  without  a  certificate,  is 
not  entitled  to  treble  costs  on  obtain- 
ing a  verdict ;  they  being  only  due 
where  a  person  is  sned  for  any  thing 
done  in  putting  the  act  into  execmioa, 
and  obtains  a  verdict.  Smith  «.  Wal- 
lis.  252 

9.  If  the  plaintiff  take  issue  on  several 
pleas,  one  of  which  is  msiifficiem  in 
law,  and  has  a  verdict  on  all  tbe  is- 
sues, except  that  joined  on  the  inae^ 
ficient  plea,  which  is  fbond  Ibr  the 
defendant ;  and  afterwards  jodgment 
is  entered  up  for  the  plaint id^ ;  stiU 
he  shall  not  be  allowed  any  costs  oo 
the  issue  found  £or  tbe  defendant. 
Kirk  V.  Nowill  and  Another.        966 

10.  And  if  judgment  had  been  arrested 
io  that  case,  no  costs  wooJd  have  been 
given.  ik, 

11.  If  the  plaintiff  reside  abroad,  the 
toMtx  will  stay  proceedings  till  he 
give  security  for  the  costs.  Pray  and 
others  «  Bdie.  2(7 

12  So  if  the  plaintiff  reside  in  Ireland. 
Fitzgerald «  Whitroore.  3d2 

13.  Where  a  defendant  removes  pro« 
ceedings  by  a  teeordari  faciae  hgat' 
2sm  firom  a  county  court  mto  one  of 
the  superior  courts,  and  signs  judg- 
ment of  Hon  firoe,  in  default  of  the 
plaintiff's  appearing,  he  is  entitled 
to  c6su  by  4  yae*  i.  c.  3  Davics  «. 
James.  372 

14.  In  future  if  an  applicattOQ  is  made 
to  the  court  for  a  mamUmmi  to  a 
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bishop  to  license,  Ufc»  without  gqod 
iboiKUttion,  as  if  there  is  a  specific 
fipgai  remedy  for  the  party,  they  will 
discharge  the  rule  with  costs.    The 
King  «.  Bishop  of  Chester.   Page  405 
1^  Where  any  one  of  several  issues  in 
^a  qw  vfOrroMio  information  is  found 
"for  the  prosecutor,  on  which  judg- 
ment of  ouster  is  given,  he  is  entitled 
to  costs  on  all  the  issues.    The  King 
V.  Downes.  4^ 

16.  Where  the  lessor  of  the  plaintiff 
bad  abandoned  his  suit  in  another 
court,  and  brought  a  fresh  ejectment 
in  B»  R.  the  court  refused  an  applica- 
tion requiring  him  to  give  security 
for  the  costs.  Doe  (km.  Selby  v.  AU 
•ton.  491 

17.  There  are  only  three  instances 
where  the  court  will  interfere  to  oblige 
the  plaintiff  to  give  security  for  costs. 
1st.  When  an  infant  sues  :  in  which 
case  his  prochein  amy  or  guardian,  or 
attorney*  must  give  security.  3dly. 
When  the  plaintiff  resides  abroad. 
3dty.  Where  there  has  been  a  former 
ejectment ;  in  which  case  the  court 
wHl  stay  proceedings  in  the  2d  eject- 
ment, till  the  costs  of  the  former  are 
paid.  «  490,  1 

18.  A  plaintiff  is  entitled  to  all  tlie 
costs  till  the  time  of  the  defendant's 
paying  money  into  court,  qptwith- 
standmg  he  afterwards  proceeds  in 
the  action.  Hartley  u  Bateson.  629 
and  Griffiths  «.  Williams.  7 12 

19.  Where  a  declaration  in  trespass 
consists  of  one  count  only,  the  de- 
fendant justifies  part  of  it,  and  the 
plaintiff  new  assigns  without  taking 
issue  on  the  special  plea,  and  obtains 
a  verdict,  he  is  entitled  to  the  costs 
of  all  the  pleadings.  Gundry  v, 
Sturt.  ^  636 

20.  The  plaintiff  is  entitled  tor  no  more 
costs  than  damages  in  trespass  for  an 
assault,  battery,  fliiii  learing  tbe  plain- 
fiffU  cloibetf  if  the  jury  find  that  the 
tearing' was  in  comequenee  of  the  beat, 
ing,  and  give  less  than  40«.  damages. 
Cottehll*.  Tolly.  655 

See  Auadmentt  2.    Modu4»  1. 

COVENANT. 

Tu  Whether  bankruptcy  is  a  plea  to  an 
action  of  covenant  for  rent,  ^wtre  ? 
Ludfoid  V.  Barber.  86 

2.  In  the  cas^  of  the  South  tea  compa- 
ny, the  act  of  parliament. (which  is 


a  public  one)  by  which  aU  thenr  pro-  ' 
perty  was  vested  in  trustees  for  the  ' 
satis&ction  of  the  creditors,  wm  hekl 
no  bar  to  an  action  of  covenant. 
Hornby  «.  Houlditch.  Page  93 

3,  A.  and  B,  covenant  in  a  lease  for  61 
years,  "  that  ac  any  time  within  one 
year  after  the  expiration  of  20  years 
of  the  said  term  of  61  years,  upon 
the  request  of  the  lessee,  and  his  pay- 
ing 6/.  to  the  lessors,  they  would  ex- 
ecute another  lease  of  the  premises 
unto  the  lessee, /or  and  during  tJbeJurm 
tber  term  ^20  yeart^  to  commence 

from  and  after  the  expbatian  of  the 
said  term  of  61  years,  ISfe.  And  to 
in  like  manner^  at  the  end  and  expira- 
tion  of  every  20  years,  during  the  said 
term  of  61  years,  for  the  like  cottsi* 
deration,  and  upon  the  like  request, 
would  execute  another  lease  for  the 

further  term  of  20  yeare  to  commence 
at  and  from  the  expiration  of  the  term 
then  iaet  before  grqntedt*^  klfc.  Un- 
der this  CDvenant  the  lessee  cannot 
claim  a  further  term  of  20  years  at 
the  end  of  the  le:%se,  if  he  has  omit- 
ted to  claim  a  further  term  at  the  end 
of  the  first  and  second  20  years  in  the 
lease.  Rubery  v.  Jervwse,  and  Ano- 
ther. 229 

4.  A  lessee,  who  covenants  to  pay  rent 
and  to  repair,  with  an  exception  of 
casualties  by  fire,  Ss  liable  upon  the 
covenant  for  rent,  though  the  preQii- 
ses  are  burnt  down,  and  not  rebuilt 
.by  the  lessor  after  notice.  Belfourv. 
Weston.  310 

5,  A  covenant  in  a  charter  party, 
"  that  no  claim  should  be  admitted  or 
allowance  made  for  a  short  tonnage, 
unlet*  such  short  tonnage  be  found 
and  made.to  appear  on  her  arrf  va], 
on  a  survey  to  be  taken  by  four  ship- 
wrights to  be  indifferently  chosen  by 
b^th  parties,'*  is  not  a  condition  pre- 
cedent to  the  plaintiff's  right  of  reco- 
vering for  short  tonnage ;  but  is  a 
matter  of  defence  to  be  taken  advan- 
tage of  by  the  defendant :  and  the  . 
not  averrmg  performance  is  no  ground 
for  arrestmg  the  judgment.  Uotham 
V.  The  East  India  Company.        638 

6.  If  a  lessor  covenant  for  quiet  enjoy- 
ment against  the  Itmful  let,  suit,  en- 
try, \Stc*  of  himself,  his  heirs  and  as- 
signs, the  declaration  for  a  breach  of 
the  covenant  need  not  expressly  allege 
that  he  entered  c/oimi/i^  fit/e,  if  the 

disturbance 
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fiTfthn-bsmce  cdrnplHstieid  of  be  sddk  iCk 
'dearly  zppcM  to  be  an  kssertiott  qf 
rtght.     LToyd  V.  To'mkiet.   I'agi  671 

7-  In  covenant  on  a  cbkrter  plurty,  by 
which  It' was  agreed  toempidf  a  ship 
erf  which  tiie  plaintiflT  was  the  capttory 
"ds  toon  ds  ccmdtmnation  'ihditU  bane 
hatted^  the  sentence  mast  be  taken  to 
inean  %  legal  Sentence ;  aiid  the  party 
Who  sues  for  the  freight,  most  ayer 
that  tbe  sbip  was  condemned  by  a 
cbiirt  baving  competent  jurisdiction 
Vowin  V.  Wd^ey.  674 

S.U'ider  a  power  to  a  tenant  for  hfe 
to  lekse  for  yeartf,  reserving  the  mtwU 
bovenantSy  hfc/  a  lease  made  by  him, 
Containing  a  proviso,  that  in  case  the 
^tireraises  were  blown  down  Or  bomed, 
the  lessor  shduld  rebuild,  otherwise 
the  rent  should  cease,  is  void ;  the 
jbry  Ending  that  such  covenant  is  un- 
usual. D6edbn.  £liisand  Medwin  v. 
"Sandharo.  7U5 

See  Setiiement  by   Apprentic^bipi    1 
'^rutteei,     Leate 

COUNf. 
iSee  PteaSngi,  8,  lO,  11,  13. 

C(iUNT£RFElT  Mane).         j 
Set  Contract  9.   iO.  | 

COUNTY  PALATINE.  " 

•See  Trial,  5i,  3.  • 

COURT.  I 

^See  "Moitty  paid  into  Cburt. 

COVKT  Inferior. 
'See  Inferior  Cou^t 

COUHT  MARTIAL. 

V*  It  is  not  incident  to  the  I'ffice  of  coim 
'  maiider  in  chief  of  a  squadron  to  have 
authority  to  hold    t^  court-mardal 
Johnstone  V,  Sutton  in  Error.    £x. 
cWq.  Ch.  54S 

'i  All  action  upon  the  case  Will  not  lie 

for  a  malicious  prosecution  by  a  sopc^ 

^Hut  against  any  iufierior    mcer,  be^ 

'.fore  a  naval   court-marcial.    for  a*. 

Ofiiepce  cogifizable  by  it.    Johnstot.t: 

'«.  Sutton  in   Error,  in  Excheq'Cl) 

493 

'$.  An  action  on  the  case  for  delaying 
to  bring  an  officer  under  arrest  to  aj 
naval  court-martial  will  not  lie;  h 
being  a  military  offence,  for  whic^' 
the  defendant  has  not  been  tried  by  -J 
court-manial.  ib.  548 

'  tct  Fatee  In^isanment^  3.  > 


iCfUEDITOIL 

See  Bmihuft,  tt,  1^  98. 

CURACY. 
See  jUiun^eit,  14,  15,  16^  Hfymb- 
mutt  2, 

CUSTODY. 
SeeiVa<t^»  3,  17. 

CUSTOM. 

1.  A  custohi  within  a  manor,  tbat 
lands  shall  descend  to  the  eUem  «^ 
ler,  where  there  is  neither  a  won  nor 
a  daughter,  does  not  extend  to  «■ 
eldeet  niece  i  bm  the  tends  mmt  des- 
cend accordiD|;  to  the  rales  of  tKe 
comnnon  law,  in  default  of  sncb  son, 
daughter,  and  sister.  Demi  dem. 
Goodwin  and  Wrmgg  et  ux,  ^ Spray. 

466 

2  Custom  is  the  very  easenoe  of  aco- 
pyhoid  t  and  if  the  custom  be  sUcnt, 
the  comition  law  rouat  rognlate  the 
course  of  descent.  ib.  474 

CUSTUMARY  of  H  MANOR 
See  Evidtitte,  9. 

D. 

DAMAGES. 

1.  TheKoort  may  in  any  caaegtanta 
new  trial  npoo  the  gronnd  of  ex- 
cessive damages;    DiKker*.   Wood. 

277 
See  Cdite,  3,  3,  4, 

;DEB1\ 
1  Bankhiptey  is  a  plea  to  m  action  of 
oebt  on  the  rtdtimhtm  in   a  lease. 
Wadham'v.  Marlowe.  91 

2.  When  costs  ate  taz^i,  ttoey  become 
a  debt  vested.  The  King  «i  R. 
ChamberUyne.  KO 

See  ITat  Gtd/ty. 

DECLARATION. 

Set'Fleadhtgf,  3,  6, 7.  8,  10, 11,  13, 

13,  18»  19,  30.  ,  /Voriire,  5>  4»  5. 

^££D« 


SetEttof^,  1. 

DEL  CREDERE. 
See  CbmmiMdii  Dei  Oredefe. 


bee'Ledte, 


DEMISE. 


DEMURRER. 
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D£MUR&£rIL 

1  /Vpati  'a  demonrer  to  a«  Mictmeiit 
fovnd  in  an  inferior  coert,  objectionB 
may  be  taken  as  vrell  to  the  jwUdiC' 
frbn  of  Biich  ^oorty  ae  to  the  9tUf^ 
matiet  oFth^  HKiictmeiit.  The  lUirg 
•*  J.Fearnlcy.  Page  316 

3.  And  where  the  caption  of  the  in> 
dictment  stilted  the  court  of  quarter 
sessfbnt,  Wh«te  such  indictment  ivas 
found,  to  have  been  held  on  an  im* 
possible  day,  it  was  fatal.  i6. 

See  Pieadht^- 

DERIVATIVE  TITI^E. 
Ste  ^o  Warranto  InformathMf  7,  8,^. 

DESCENT. 
Uee  Cuttom.    £midenee,9, 

DESTRUCTION. 
See  n^aite. 

DEVASTAVIT. 
See  Niot  Guilty,  2. 

DEVIATION. 

See  ^uurance,  3. 4.        * 

DEVISE. 

X  Where  the  testator  was  seised  of  an 
andSrided  moiety  of  three  tenements 
in  A.  and  also  of  the  reversion  in  fee, 
'^cpectant  on  the  death  ufc  J  8.  ot  the 
t>ther'  moiet; ,  and  also  seised  uf  lands 
leased  on  lives  in  B.  and  of  ott)er 
'  lanos  in  possession  in  B.  a)»d  of  se- 
■v^ral  other  lands  in  C  and  devised  to' 
K  p.   **  all  that  his  part,  pur)»att, 

'  and  portion,  ot  and  in  the  tenesMni 
called  A  and  also  all  his  other  lanus 
in  fee-simple  situate  in  B.  and  the  re 
version  and  remainder  thereof,"  the 
whole  of  the  testator's  estate  in  if  , 
whether  in  ponsession  or  reversion 
pAAbod  to  N.  p.  Doe  dem.  PhiUips  « 
Pumips  lOo 

2.  A.  .eyised  lands  in  trust  to  pay  the 
rents  and  pT'fiu  to  his  daughter, 
(wh  *8e  htisband  was  then  living,) 
ix.r  her  lite,  notwithstanding  hercs- 
verture,  and  not  to  i^  tubjea  to  any 
ioatrUt  kSfc.  of  ber  btuband,  i.or  liabit 
to  a  y  debit  wiiich  he  Jbsd  or  should 
ebnt*act  i  'atterwards  tne  devisor 
mudea  codicil,  taking  notice  ot  tav 
death  ot  nis  daughter's  husbai«d, 
wnerein  tie  ratitieo  and  conbrmed  lii& 
said  vwiii.  The  luughtcr  ts  entitled 
-under  ttiu  devise  to  the  rcms  and 


profits,  &c.  Aree  from  the  control  df 

^nyJutMrt  husband*    Beable  9*  Dodd. 

Ftige  193 

3.  Where  the  testator  had  three  sisters, 
(one  of  whom  was  married)  and  de- 
vised lands  to  trustees  and  their  heirs, 
"  In  trust  that  they  and  their  heirs 
should,  duvtng  the  life  of  the  nkarri- 
ed  sisiir,  receive  the  rents  and  pro- 
fits, aikd  pay  the  same  to  the  two  other  ' 
sisters,  tiieir  heirs  and  assigns,  and 
from  and  after  the  decease  of  the  hus- 
band, in  case  the  married  sister  should 
be  then  living,  to  the  use  of  the  three 
sisters  severally  in  thirds  for  life, 
with  several  remainders  to  their  first 
and  other  sons  in  tail,  remainder  ^t^ 
the  daughters  as  tenants  in  common, 
with  cruss  remainders  >between  the 
sisters,  on  default  uf  issue  of  their  bo- 
dies respectively,  remainder  over  in 
tail  ;'*  the  condition  of  the  married 
sister's  surviving  her  hubbaad  is  not 
annexed  to  any  of  the  limitations, 
subsequent  to  the  limitation  of  the 
life  estate.  And  the  remainder  man 
in  tail  may  alone  make  a  good  tenant 
to  the  praecipe  upon  the  death  of  the 
three  sisters  without  issue,  notwith- 
stjtnding  the  husband  be  then  living. 
Horton  «.  Whittaker.  346 

4  Under  a  devise  to  a  wife  for  life, 
provided  the  remaint  a  toidon,  but  in 
case  she  marries  a  second  husband, 
then  to  J  S,  when  he  thaU  attain  hit 
age  of'  ^JSyearif  the  wife  has  an  ab« 
suiute  estiiie  til  J.  S.  is  23,  though 
she  marry  before.  Doe  dem*  dean 
and  chapter  of  JVeuminsnr  and 
Others  v.  Freeman  and  ax.  389 

5.  Where  the  testator  **  gave  and  be- 
queathed to  A  his  estate  at  B,  and 
(he  rest  of  his  eliects,  ^rnitore,  es- 
tates real  and  personal,  to  C.,**  A. 
took  the  estate  at  ^.  in  fee.  Holdfast r 
tieTn.  Cowper  «.  Marten.  411 

6.  The  word  «*  estate"  of  itself  carries 
X  tee  i  and  words  of  restraint  must 
be    added    to    make   it   carry  less. 

ih. 

7  Where  there  is  an  express  limitation 
of  a  chattel  by  words,  which,  if  ap- 
plied to  a  freehold,  would  create  an 
expfeu  estate  tail,  the  whole  interest 
vests  ausuluiely  in  the  first  taker  i 
;ihd  a  liniuation  over  of  sucha  chattel 
IS  tuu  reniote  to  take  tSect.  Dee 
</em.  L>uev  Lyde.  S9$ 

8.  But  wliere  there  is  no  such  express 

legal 
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legtl  limitation,  the  court  will  con- 
sider the  meaning  of   the  testator 
Page  596 

9.  So  that  where  a  term  was  bequeath 
ed  "  to  G.  L.  for  Ufe»  and  after  his 
decease  to  Margaret  his  wife  for  life, 
and  after  the  decease  of  the  survivor 
to  the  children  of  G.  L.  sbare  and 
share  aiike,  and  if  G.  L  died  with- 
out issue  of  his  body  then  to  R.  L 
for  life,  and  after  his  decease  to  Ma- 

.  Tj  his  wife  for  life,  with  remain, 
ders  over"  the  limitation  to  Mary 
was  held  good,  O  L.  dying  without 
leaving  issue,  and  R.  L.  dying  during 
his  life.  .  ib. 

10.  A  devise  to  the  right  heirs  of  hus- 
band and  wife  is  a  devise  to  such  per- 
son as  answers  the  description  of  heir 
to  both,  namely,  a  child td  bath:  and 
if  no  pieoeding  estate  be  given  to  the 
father  and  mother,  such  child  shall 
take  as  a  purchaser.  Koe  dem^  Night< 
ingale  v.  Quarilcy.  630 

11.  Where  the  person  to  whose  right 
heirs  an  estate  is  limited  takes  no 
estate  himself,  there  his  right  heirs 
shall  take  as  purchasers.  ib,  634 

See  P&wer, 

DIPLOMA. 
See  GoTne,  1»  3. 

DISTRESS. 

1.  An  agreement  betwetn  the  lessors 
and  the  assignee  of  the  original  lessee, 
"  that  the  lessor  should  have  the  pre. 
niises  as  mentioned  in  the  lease,  and 
should  pay  a  particular  sum  over  and 
above  the  rent  annually  towards  the 
^ood-will  already  paid  by  such  asbig- 

•  nee,"  operates  as  a  surrender  of  the 
whole  term,  and  the  sum  reserved 
for  good- will  is  to  be  paid  annually 
hi  gross,  not  as  rent,  and  the  assignee 
cannot  distrain  either  for  that,  or  for 
the  original  rent ;  but  he  has  a  reme- 
dy by  assumpsit  for  the  sum  reser- 
ved for  the  good-will.  Smith  v.  Ma- 
pleback.  441 

DONATIVE. 

1 .  ^.  How  far  the  nature  of  a  dona- 
tive is  chauged  by  having  been  aug- 
mented by  ^  Annexe  bounty  ?  Tht^ 
King  ••  Bishop  of  Chester.  397 

2.  In  the  case  of  a  donative,  the  party 
is  in  full  possession  immediately  on 
the  nomination,  and  may  maintain  an 
action  for  money  had  and  receiveuf 


against  any  person  who  receivga  the 

rents  and  profits.  ib.  Page  403 

3.  But   where  a  donative  has  beea 

twice  aa^ented,  it  should  seem  that 

the  nominee  cannot  maintain  snch 

action  without  the  bithop*s  license. 

1^.404 

E. 

EAST-INDIA  COMPANY. 
See  Covenant,  5. 

EJECTMENT. 

1.  Ejectment  for  a  messuage  oik/ tene- 
ment is  good  after  verdict.  Doe  denu 
Stewart «.  Denton.  11 

2.  So  is  ejectment  for  a  mesaoage  or 
tenement  ih. 

3.  A  surrender  of  chambers  in  New 
Inn  to  the  treasurer  and  antienta  of 
the  society,  made  with  their  assent, 
to  the  intent  that  they  may  grant  Ae 
said  chambers  to  a  purchaser,  pastes 
the  estate  to  such  purchaser  befoe 
admission:  and  therefore  upon  the 
death  of  the  surrenderee  before  admis- 
sion, the  society  may  maintain  eject- 
ment for  them.  Doe  dem.  Wairy  and 
Others  «.  Miller  and  Another.       393 

4.  The  title  to  copyhold  lands  relates 
back  from  the  time  of  the  admittanoe 
to  the  surreuder  against  all  peraons 
but  the  lord  ;  so  that  the  surrenderee 
may  recover  in  ejectment  against  the 
surrenderor  on  a  demise  laid  between 
the  times  of  surrender  and  admit- 
tance. Holdf&st  denu  WooUams  «. 
Clapham.  600 

5.  Whether  the  surrenderee  befbtc  ad- 
mittance can  recover  against  the  loid, 
or  a  stranger,  ^u<ere  ?  ib. 

6.  The  surrenderor  before  admittance 
is  considere^l  as  a  trustee  for  the  tor- 
renderee,  and  therefore  it  not  permit- 
ted to  set  up  a  formal  objection  ~ 
against  the  piaintiff's  recovering  that 
property  which  he  holds  for  hii  be- 
nefit, ib, 

7.  A  tenant  to  a  mortgagor,  who  does 
not  give  him  notice  ot  an  ejectment 
brought  by  the  mortgagee  to  enforce 
an  attornment,  is  not  liable  to  the  pe- 
nalties of  the  11  Geo.2.  €.  19.  #.  12. 
for  secreting  ejectments.  Buckley  v. 
Buckley.  647 

8.  The  trustee  of  a  term,  not  having 
notice  of  an  agreement  for  a  lease  be- 
fore the  grant  of  the  term,  may  main- 
tain an  ejectment  against  the  tenant 
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in  poescMion  under  th6  agteement. 

Goodtitle    dem.    Estwidc   «.    Way. 

^    Page7S5 

9.  One  tenant  in  common  cannot  set 
up  an  outstanding  unsatisfied  term  in 
bar  to  an  ejectment  for  a  moiety  by 
another  tenant  in  common.  Doe 
4iem  Bristowe  v.  Pegge.  759,  n. 

10.  Where  a  trust  term  is  a  mere  mat 
ter  of  form,  and  the  deeds  were 
inunimenu  of  another's  estate*  it 
shall  not  be  set  up  against  the  real  ow- 
ner, ih. 

11.  A  trust  shall  never  be  set  up  in 
an  ejectment  against  him  for  whom 
the  trust  was  intended.  i6 

12.  A  tenant  in  possession  under  a 
lease,  whose  tenancy  i»  not  meant  to 
be  disturbed  by  the  lessor  of  the  plain- 
tiff in  ejectment,  shall  never  set  up 
his  lease  to  bar  the  recovery.  id. 

13.  A  mortgagor  cannot  set  up  the  ti- 
tle of  a  third  person  against  his  mort« 
gagee  in  an  ejectment.  t6» 

14^  Nor  can  a  tenant  set  up  the  title  of 
a  third  person  in  an  ejectment  to  bar 
his  own  lessor.  i^. 

15.  A  second  mortgagee  who  takes  an 
assignment  of  a  term  to  attend  the 
inheritance,  and  has  all  the  title  deeds 
may  recover  in  ejectment  against  the 
Brst  mortgagee,  not  having  had  notice 
of  such  prior  mortgage,     Goodntle 

'  iiem.  Norris  v.  Morgan.  755 

16.  If  a  subsequent  purchaser  or  mort- 
gagee has  notice  of  a  former  purchase 
or  incumbrance,  he  shall  not  ayail 
himself  of  an  assignment  of  an  old 
outstanding  term,  prior  to  both,  in 
order  to  get  a  preference.  Willough- 
byv.  Willoughby.  763 

17-  But  if  he  had  no  notice  of  such  pri* 
or  incumbrance  or  purchase,  and  has 
the  first  and  best  right  to  call  for 
the  legal  estate,  then  if  he  gets  an 
assignment  of  it,  a  court  of  equity 
will  not  deprive  him  of  his  advan- 
tage, ib, 

18.  If  a  second  mortgagee  lend  his  mo. 
ney  upon  an  esstate,  upon  which 
there  is  an  old  outsunding  lerm,  and 
has  notice  at  the  same  time  of  a  cer- 
tain incumbrancer  prior  to  his  own, 
the  prior  incumbrancer  has  the  best 
right  to  call  for  the  legal  estate,  and 
to  satisfy  himself  of  any  other  incum- 
branoes  upon  the  estate,  although  such 
other  incumbrances  were  not  known 
to  the  second  mortgagee  at  the  time 
he  advunocd  his  money.  ik 


See  Cbf/f,  16,  17. 

Notice  to  quit.    Cellar,  or  Lease,  4. 

ENEMY. 
See  Lunrance,     Trade. 

ERROR. 
Assignment  of— See  Bankrupt, 

Bail  in  — 
1.  Bail  in  error  must  be  put  in  within 
four  days  after  final  judgment  sign- 
ed; without  reference  to  the  time  of 
the  allowance,  or  serving  the  copy  of 
it. '  Jacques  v.  Nixon.  279 

3.  As  the  bail  in  error  cannot  surren- 
der the  principal,  they  are  not  enti- 
tled to  relief,  though  the  principal 
become  a  bankrupt  [lending  the  writ 
of  error.    Southcote  v.  Braithwaite. 

624 
Writ  of^''^^ 

1.  Though  a  writ  of  error  be  sded  out 
before  judgment  signed,  it  cannot 
have  any  eiiect  till  the  judgment  is 
actually  signed.    Jacques  v.  Nixoo. 

279 

2.  And  if  a  copy  of  the  allowance  be 
served  before  judgment  signed,  it  on- 
ly operates  as  an  allowance  from  the 
time  of  signing  judgment.  i^. 

3  The  service  of  the  allowance  is  only 
to  bring  the  party  into  contempc  if  he 
proceeds  ;  for  the  allowance  is  of  it- 
self a  supersedeas.  ik. 

ESQUIRE. 
See  Game,  3. 

ESTATK. 
See  Devite,  5,  6. 

ESTATE   TAIL. 
Sec  Forfettitre,  3. 

ESrOPPBL. 

1.  Where  a  person  neld  under  a  lease 
from  a  tenant  for  life,  in  #hich  the 
reversioner,  who  waa  then  under  age, 
was  named,  but  it  was  not  executed 
by  him  till  after  the  death  of  the  te- 
nant for  life,  ^ifre  ?  How  far  the 
lessee  might  have  been  estopped  in 
an  action  of  covenant  brought  by  the 
reversioner,  if  he  had  not  himself 
shewn  these  facts  by  hia  declaracioo. 
Ludford  «.  Barber.  85 

2.  A  lessor  is  not  estopped  by  his  deed 
from  going  into  endeace  to  shew 

that 
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a  cellar,  which  is  sttaated  under  the 
demised  premises  particularly  descri- 
bed,  was  not  intended  to  be  demi- 
sed.     Doe  dtm,   Freeliind  v.    Burt. 

ESTRAY. 
1.  Trespass  lies,  and   not  case,   for 

working  an  estray,  although  tlie  r»rl. 

gitial  taking  be  admitted  to  be  lawful. 

Oxley  V.  Watts.  12 

See  Tretpau,  5. 

EVIDENCE. 

1.  A  conviction  on  a  penal  statute  must 
state  that  the  witness  was  sworif  and 
examined  in  the  defendant's  pre- 
sence :  it  is  not  sufiiciant  to  read  over 
the  witness'i  depouttion  in  the  defen* 
dam's  presence.  The  King  v.  T.  S. 
Crowtber.  125 

%  In  a  conviction  on  the  5  An  c-  14. 
for  killing  game,  the  evidence  need 
not  negative  every  specific  qualifica- 
tion under  the  22  and  23  Cat .  2.  c. 
25.  ih. 

3.  Acceptance  of  rent  is  only  evidence 
of  a  holding  &um  year  toyeur  where 
no  other  tenure  appears,  and  may  be 
rebutted  by  shewing  notice  to  quit 
pvevtous  to  such  acceptance.  Sykes 
dhn.  Murgatroyd  and  Wilkes  «. 
-*-cor.  Biackstone,  J.  York  turn  a«#. 
1774»  cited  in  Right  dem.  Flower  «. 
Darby  and  Another.  lol 

4.  In  ejectment.  Eyre,  Baroo,  held  a 
notice  to  quit  at  LaJj-day,  to  be  pre- 
sumptive evidence  of  a  holding  from 
Lady^day  to  Lady-day,  till  the  contra- 
ry was  shewn.  Doe  d§in.  Puddi- 
combe  v,  Harris.  Dorchester  turn. 
099.  1784.  ih, 

5.  A  custtimary  of  a  manor,  appearing 
tooeof  great  annqaity,  and  deliver- 
ed down  with  the  court  roUs  firom 
steward  to  steward,  although  not  sign- 
ed by  any  persM,  is  g:ood  evklence 
to  prove  the  course  of  descent  within 
the  manor.  Denn  dem*  Goodwin 
&  Wragg  et  wc.  V.  Spra/.  466 

6.  A  demise  of  premises  in  Westmin- 
tter,  laie  in  the  occApation  of  A.  par- 
ticularly de»cribii)g  them,  part  of 
which  was  a  yarc^  .does  not  pasa  a 
cellar  situate  under  that  yard,  which 
was  then  in  the  occupation  of  JB.  ano* 

.  ther  tenant  af  the  leaaor :  and  the  les- 
sor, in  an  ejectm^t  brought  to. rece- 
iver theQcilar»i3;not.eatep{>ed  by  Yan 
dcediftsvgoiit  iiilftie^idciiteiOAkew: 


that  the  cellar  was  not  intended  to  be 

demised.    Doe  drm.  Fceeland  v  Bun. 

Page  701 

7>  Whether paroel  or  not  of  the  thing 
demised,  u  always  matter  of  evi- 
dence. i>f. 

See  Witnett,  Lea^e,  7.  Order  ^  Jte- 
mxnaif  2. 

EXCEPTION. 
See  Statute, 

EXECUTION. 

1.  An  execution  against  the  goodt  of  a 
bankrupt,  taken  out  after  his  ccrtifi- 
cute  is  si^ed  by  his  creditors,  and 
before  it  is  allowed  by  the  chancel, 
lor,  is    valid.      Calleu  v    Meyrick. 

361 

2.  The  statute  5  Geo.  2.  c.  30  only  re- 
lates  to  the  discbarge  of  the  ^ertoa  of 
the  baitkrupt,  who  is  in  eustody  on 
a  judgment  obtained  before  the  allow- 
ance of  the  certificate,  «6. 

3.  Where  two  writs  of  Jieri  facku 
agaiust  the  same  defendant,  are  ddi- 
vered  to  a  sheriflf  on  different  days, 
and  no  sale  is  actually  made  of  the 
defendant's  goods,  the  fii^  execution 
most  have  the  priority,  even  though 
the  seizure  was  first  made  under  the 
subsequent  execution.  Hutchinson 
V.  Johnston.  729 

4.  And  if  the  person,  claiming  under 
the  second  execution,  pay  the  sheriff 
the  amount  of  the  dc^  uiider  the  first 
execution  for  his  security,  the  court 
will  not  compel  the  sheriff  to  refund 
the  money  on  motion.  A. 

5.  But  whene  the  sheriff  had  g>ven  a 
bill  of  sale  to  the  person  claiming  un- 
der the  second  execution,  that  wa> 
hekl  tp  bind  the  sheiiff.  Rybot  v. 
Peckham.  731.  n. 

6.  The  statute  of  frauds  only  secures 
the  possession  ef  innucent  vendees  un- 
dm  an  execution  :  .but  as  to  the  rest 
of  the  world,  the  goods  are  bound 
from  the  delivery  of  -the  writ  to  the 
sheriff.  Hutcbinaon  v.  JohiMon.    729 

See  Btoiktuptt  Commiticm,(^,  1  Xn- 
iolvent  Act,  Practice,  11,    Friscntr,  2. 

fiXCCUTOiift  and    ADMINIS- 
TRATORS. 
1.  Where  a  payee  ot  a  bill  of  exchange 
indorses  it  to  A.  and  B.  fit  CMeontart, 
the^r  mmj  ^dcdMe  M  jhkIi  in  jus  ac- 

•tion 
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tion  ^agaiiut  the  acceptor.  King  and 
Others  Bxecntors,  iStc.  «.  Thorn.  The 
Same  v.  M'L'mnaii.  Page  4S7 

2.  A  plea  of  judgment  recovered  on  a 
shnple  contract,  pleaded  by  an  admU 
niftrator  to  debt  on  bond»  most  aver 
that  such  recovery  was  had  before  no- 
tice of  the  bond  debt.  Sawyer  v.  Mer- 
cer. 690 

3«  Whefe  the  defendant  bound  himself, 
as  administrator,  to  abide  by  an  award 
to  be  made  touching  matters  in  dis- 
pute between  his  intestate  and  ano- 
ther; and  the  arbitrators  awarded  that 
he  as  administrator  should  pay,  (jTc. 
he  cannot  plead  pltne  admimstravii  to 
debt  on  the  bond :  for  by  submitting  to 
the  award,  he  has  admitted  assets 
Barry  «.  Rush.  691 

4.  An  executor's  right  is  derived  from 
the  wiJl .  the  probate  is  only  evidence 
of  it :  Therefore  he  has  a  construc- 
tive possession  from  the  testator's 
death.  Smith  and  Anothfr  assignees 
ofClarket>.  Mile.  480 

See  Bond  ^.  Trade,  3,  4. 

EXEMPTION. 

1.  The  crown  may  exempt  particular 
persons  from  serving  the  oflBce  of  con- 
ttable*  or  anv  other  office  under  the 
crown,  provided  there  be  a  sufficient 
number  of  persons  left  to  serve  the 
office.  The  king  v.  T.  Clarke.     686 

See  Ofiee. 

FACULTY- 
1   A     Faculty  is  a  good  title  to  a  pew. 
Jl\,  SeeFta, 

3.  A  tiaculty  to  a  man  atid  ins  beirg  is 
bad.    Stocks  V  Booth.  432 

3.  If  a  faculty  be  annexed  to  a  messu- 
age, it  may  be  transferred  with  the 
messuage  to  another  person,   t^.  431 

4  There  may  be  a  £sciiity  for  excbaug- 
sng  seats  in  a  church.  £• 

5.  There  cannot  be  a  gift  of  a  pew  to  a 
man  without  a  faculty.  ib, 
and  Rogers  «.  Brooks.               ib.  n. 

See  Jhsn, 

FALSE  IMPRISONMENT. 

'  1,  This  action  lies  against  a  superior. 
officer,  where  tlie  imprisonment  at 
fot  was  legal*  but  was  afterwards  ag< 
gravated  with  many  drcumstanoes  of 
croelty«  and  was  continued  beyond 
neoesaaiy  bouada.  Wall  v,  Macna- 
mara.  536 


VoLL 


3.  It  also  lies  where  a  captain  of  a  man 
of  war  imprisoned  the  defendant  three 
days  for  a  supposed  breach  of  doty, 
without  hearmg  him,  and  then  relesw- 
sed  him  without  bringing  him,  ro  a 
court-martial.    Swinton «.  Motloy. 
i\^e537 
FARMER. 
See  BanJhufft,  5. 

FEME  COVERT. 
See  Baron  and  Feme. 

FEME  SOLE. 
See  Barm  and  Feme. 

FINES. 

1.  Under  a  bond  of  indemnity  given  A, 
that  B.  who  was  appointed  general 
agent  of  C.  the  receiver  of  his  renta, 
aiui  the  manager  of  his  estates,  shoukl 
pay  over  to  C.  all  rents  which  be 
should  receive,  as  also  the  increase 
and  improvements  thereof  upon  any 
new  contracts  or  renewala  of  leases  i 
A  IS  answerable  for  all  fines  received 
by  B.  on  renewing  the  leases,  which 
were  not  paid  over  by  him.  The 
Irish  Society  v.  Needham.  482 

FIRE. 
See  Cowrumt,  4, 8. 

FOREIGNERS. 
SeeCbfi«,  11,  12. 

FORFEITURE. 
1  A  corporation,  created  by  letter*  pa^ 
tent  with  a  power  of  making  bye^aws, 
cannot  make  any  laws  to  incur  a  for- 
feiture.   Kirk«.  NowUI.  118 

2.  Neither  can  a  corporatkni  created 
hy  act  of  parliament  unless  such  a 
power  is  expressly  given  ib, 

3.  A-  tenant  for  years,  remainder  to 
B.  for  life,  remainder  to  the  lirst  and 
other  sons  of  27.  in  tail,  remainder  to 
B.  in  tail ;  J.  and  B.  join  in  a  lease 
and  release  to  make  a  tenant  to  the 
praecipe,  and  suffer  a  recovery ;  the  es- 
tate tail  limited  to  the  sons  of  B»  is 

^  Qot  devested  b^  the  recovery,  nor  is 
there  any  forfeiture  of  the  respective 
estates, of  A.  and  B.  Smith  dem.  Rich- 
ards V.  Clyfford.  73^ 

8t9e  rrtspiM^  2. 

G. 

GAME. 

1  A  Diplomaconferring  the  degree  of 
Mm.  doctor  of  phyiicy  grai»tcd  by  ei« 

tfaeV 
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ther  of  the  universities  in  Scotland, 
does  not  give  a  qualification  to  kill 
game  under  22  &  23  C.  2  c  25  Jones 
«.  Smart.  /Vi^e44 

2.  Neither  is  a  doctor  of  physic  ol  the 
English  universities  quahtied  as  &uch. 

3.  An  esquire,  or  other perton  of  h-gl^er 
degree*  as  such,  is   not   qualtfied  to 

.  VAX  game  ui  der  22  8c  23  C<<r.  2.  <r.  2o. 
but  the  ton  of  an  y quire,  or  the  son  of 
ot^cfr  ]^«on  of  bighc:r  degree  ib,44.  5'Z. 

4.  A  conviction  of  t\\e.  defendant,  on 
the  ttatuie  22  &  23  Car  2.  c.  25  as 
**  DOt  being  the  ckiest  son  of  an  esquire. 
«*  or  of  other  person  of  high  degree," 
is  g'  d.Kin;<  «.  Utiey.  24  Geo  3.  cised 
in  Jcnes  v.  Smart.  45,  8,  51 

GAOLER. 

1.  A  gaoler  is  b<«und  to  receive  a  pti* 
toner  tendejieJ  to  him  after  the  return 
day  of  the  writ  on  which  he  is  arrest- 
ed.    Brandling  v.  Kent.  60 

2.  ^iT'e,  Whether  a  gc  ler  would  be 
answerable  lor  receiving  a  prisoner 
tendered  to  him,  where  the  arrest  wus 
illegal  on  the, lace  of  the  warrant  ; 
like  the  case  of  a  pound-keeper  ? 

ib.62 
GOODWILL. 
See  Lease ,  3. 

GOVERNMENT. 
See  As^nx,  1,2. 

GOVERNOR. 
See  A^ait  1,  2. 


Sec  Way. 


GRANT. 
H. 


HEADBOROUGH. 
,  1.  A  youn^^er  brother  ot  ihe  corpora- 
tion of  the  Trinity  House  is  not  ex- 
empt from  serving  the  ofiice  of  head* 
borough  by  any  ot  the  charters  graut- 
'edvo  the  corporation.  The  King  «. 
T.  C.arke.  679 

See  Exemption, 

HERBAGE  &  PANNAGE. 
See  Four  JxatCy  2,  o, 

HOLDING 

Sec  Evidence,  4. 

*     .  HORSES 

See  ^uaner  Sessions, 


HOSTAGE. 

1..  A  promise  by  m  captain  of  a  ship  oo 
behalf  of  his  owners,  when  the  sbip 
was  taken,  to  pay  monthly  wages  to 
oite  of  the  sailors,  in  order  to  rodoce 
him  lu  become  a  hostage,  is  binding 
on  the  uwners,  although  tbey  abandon 
the  sliip  and  cargo.  Yates  «.  Hali. 
Age  73 
HUE  and  CRY. 

1,  ^tuere.  Whether  before  the  stvme 
of  hoe  and  cry,  the  party  robbed  could 
have  had  an  action  against  the  hun- 
dred to  recover  damages  for  not  keep- 
ing watch  and  ward  ?  Jackson  v. 
Calesworih.  72 

2  Costs  are  always  given  in  actions  ou 
the  siatDte  of  hue  and  cry  where  dar 
mages  are  recovered.  ib, 

HUNDRED. 

See  Costs,  2, 3, 4,  Sue  and  Cry^ 

HUNTING. 
See  Tiespass,  2. 

I. 
INCLUSIVE.. 
See  Abatement,  I,  2. 

JEOFAILS 
1.  Statute  of  jeofails  wiU  not  assist  oa 
a  writ  of  error  from  an  inferior  court* 
where  oi.e  of  two  counts  in  a  declara- 
tion IS  not  laid  within  the  jimsdiction, 
and  the  damages  are  generoL  Trevcr 
«.  WaU.  151 

IMPRESSING. 

See  Pleading,  6. 

INDEMNITY. 
See  Bond,  4,  5,6,7,  Trustees, 

INDICTMENT. 

1.  Upon  a  citmurrer  to  an  indictment 
iound  in  an  inferior  courts  objections 
may  be  taken  as  well  to  the  jurisdic- 
tion of  such  court  as  to  the  subject 
nutter  of  the  indicimeot.  The  K.ug 
V.  J.  Feamley.       '  3l§ 

2.  AnO  where  the  caption  of  the  iitUict- 
ment  stated  the  coiurt  of  cjuoner  ses- 
sioiiSy  where  such  indictment  was 
f>  uiid,  to  have  been  held  ou  an  impvft- 
sible  day,  it  was  fatal.  ih. 

See  terjury. 

INFANT. 
1.  Assumpsit  on  an  account  stated  dpes 
ot  Ue  against  an  ia^t,    Trnemaa 
%.  Hurst.  40 


Digitized 


by  Google 


INDEX  TO  THE  PRINCIPAL  MATTERS.  aOf 


%  iTen  thdogh  the  partknilart  of  the 
account  were  for  necessaiies.     Burt 
leit  V.  Emety.  M.  2  G,2,  B.  P  cited 
Ih  Tnieman  «  Hunt.  Page  42 

3.  In  replying  to  a  plea  of  infancy  tiie 
plaintiff  must  shew  enovgh  in  the  re- 
plication to  maintain  every  part  of  the 
declaration :  and  if  a  replication, 
which  IS  entire,  be  bad  as  to  part,  it  is 
bad  as  to  the  whole.  40 

4.  It  seems  that  an  infant  may  bind 
himself  by  a  promissory  note  given 
for  necessaries,  and  for  instructiiig 
him  in  the  business  of  a  hair  dresser. 

ib,  40 

5.  If  the  plaintiff*  reply  to  a  plea  of  in- 
&ncy,  that  the  defendant,  after  he 
had  attained  21,  confirmed  his  pro- 
mise, and  the  defendant  rejoin  that 
lie  did  not)  the  plaintiff  need  only 
prove  a  promise,  and  the  defendant 
most  shew  that  he  was  under  age  at 
the  time.  Borthwick  v.  Carruthers 

648 

INFERIOR  COURT. 

1.  In  an  inferior  court  the  declaration 
must  allege,  that  the  money  was  bad 
and  reeetied 'wtthAfi  the  jurisdiction,  as 
well  as  that  the  defendant  promised 
topay  within  it.  Trevor  v.  Wall.    151 

2.  Where  one  count  of  a  declaration 
in  an  inferior  court  is  not  laid  within 
Che  jurisdiction  of  that  court,  and  the 
damages  are  given  generally  the  ob- 
jection is  fatal  upon  a  writ  of  error, 
although  there  is  another  good  count 

ib. 

3.  The  statute  of  jeofails  will  not  assist 
oa  a  writ  of  error  from  an  mferior 
«ourt,  where  one  of  two  counts  in 
a  declaration  is  not  laid  within  the 
jurisdiction,  and  the  damages  are  ge- 
neral, ib, 

4.  Upon  a  demurrer  to  an  indictment 
found  in  an  inferior  court*  objections 
may  be  taken  as  well  to  the  jurisdic-. 
tion  of  such  court,  as  to  the  subject 
matter  of  the  indictment.  The  King 
f».  J.  Fearnley.  316 

See  Indictment,  1,  2.  Venii^e  de  novo^  1. 

INFORMATION. 

1.  Wherever  magistrates  act  upright- 
ly, though  they  mistake  the  law,  no 
informaihon  will  be  granted  against 
them.    The  King  v.  Jackson.       653 

2*  An  information  wdl  be  granted 
against  a  justice  of  the  |)eace  as  well 
for  granting  as  for  reiusing  an  ale-li* 


cencc  imprq)erly.  The  Kmg  «.  Hol- 
land and  Foster.  Pa^  692 
See  Conviction,  Corporation,   Game  4. 
^uo  HDort  onto. 

INNKEEPER. 
1.  An  inn-keeper,  who  seUs  liquor  out 
of  the  house  to  all  customers  applying 
for  it,  is  subject  to  the  bankrupt  lawa, 
however  inconsiderable  the  extent  df 
such  dealing,  and^he  profits  arising 
£rora  it,  may  be.  Patman  v.  Vaughan. 

572 
INNS  of  COURT. 
See  Nevi  Inn. 

INSIMUL  COMPUTASSET. 
See  Infant,  1,  2. 

INNUENDO, 
See  Perjmry^  4,  5. 

INSOLVENT  ACT. 
1.  A  generaijudpnent,  signed  by  virtue 
of  a  warrant  of  attorney  given  before 
the  passing  of  an  insolvent  act,  of 
which  the  defendant  is  entitled  to 
take  advantage  by  pleading  in  dis* 
charge  of  his  person,  Isfc  will  not 
warrant  a  tpecia/  execution  under  the 
act.  But  the  court  will  give  the  plain- 
tiff leave  to  plead  the  insolvent  act 
for  the  defendant,  and  sign  a  spe« 
cial  judgment  under  it ;  for  the  wai^ 
rant  of  attorney  will  preclude  the  de- 
fendant from  saying  there  is  no  debt* 
Buxton  and  Another  V.  Mardin.      80 


See  Boois. 


INSPECTION. 


Ineuranee,  Inturedf  inturer, 

1 .  Where  an  insurance  was  ordered  by 
the  pitndpal  to  be  made  as  soon  as  a 
letter  was  received  from  his  agent; 
and  that  agent  when  he  wrote  the 
letter  knew  nothing  of  the  loss'  of 
the  vessel,  but  had  an  opportunity  by' 
the  course  of  rhe  post  of  contradicting 
the  contents  of  it,  and  trausmittmg 
intelligence  of  the  loss  before  the  in- 
surance was  effected,  and  neglected  to 
do  so ;  the  poiicy  is  void  on  the  ground 
of  misrepresentation,  though  the  assti- 
red  himseif  knew  nothing  of  t^e  loss* 
Fitzherberi*   Mather.  12 

2.  Any  person  acting  by  the  orders  of 
the  insured,  or  his  agent,  and  who  is  . 
any  wise  instrumental  u  procuring 
the  insurance,  is  bound  to  disclose  all 
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h«  knows  to  the  wnkrwriter  before 
the  policy  it  effected ;  mnd  where  any 
intsrepresentation  anset  from  his 
ftrand  or  negligence,  even  without  the 
privity  of  his  employer,  the  policy 
hvoid.  Page   12 

13«  Inturaoce  on  the  ship  Friei.dship 
**  at  and  from  St.  Kitts  to  London, 
warrantert  to  sail  with  convoy  on  or 
before  Ut  of  August.**    The  ship,  af- 
ttr  taking  in  part  of  her  cargo  at  St. 
tUtts,  was  driven  em  of  her  port,  and 
obliged  to  go  into  St  £ufttatia  When 
the  wms  there  she  made  several  ef- 
forts to  get  back  to  8  .  Kitts  to  finish 
her  loading  t  but  not  succeeding*  was 
told  b^  the  plaintiff  to  Mr,  Ross  of  St. 
Custatia,  and  completed  her  loading 
there;  and  aftemt-ards  sailed  on  the 
Xst  of  August  from  thence  with  con< 
voy  for  London,  but  was  lost  in  the 
course  of  the    voyaj^.    It  appeared 
that  St   Eostatia  is  in  the  direct  road 
to  London  from  St.   Kitts,  and  that 
the  convoy  from  St.  Kitts  alwas  look- 
ed into  Sr.  £ustatia  to  take  up  any 
•ships  that  might  be  there.     That  U 
*the  ship  had  sailed  imntediately  from. 
St.   Kitts  she  must    have  gone  by 
'     6t.   £t»8tatias    but   would  liot  have 
stopped  there.  And  it  was  also  prov- 
ed to  be  the  custom,  that  where  a 
captain  had  not  taken  in  his  full  cargo 
at  St.  Kius»  he  shoukl  take  in  the  resi 
ax  St    Eustatia.     The    court   under 
these  circumstances,  held  the  going  t* 
St.  Eustatia,  and  the  tinistung   the 
loading  there,   not  to  be  a  deviation, 
so  as  to  discharge  the  policy.    Dela- 
ney  «•  Sioddart.  2*2 

4.  If  a  ship  be  driven  out  of  her  load- 
ing port  and  obi  ged  to  go  into  anc^ 
ther  port,  and  af  er  fruitless  attempts 
to  ,.,ei  back  again,  she  d««s  the  besi 
she  can  to  get  from  thence  to  the 
place  of  her  destination  ;  that  will  not 
be  c  msiviertU  as  a  deviation.  <^. 

5.  Ne  titer  dc^es  it  vacate  the  policy,  it 
aucii  ship  compete  her  loading  at  the 
port  into  which  she  is  so  driven.  In 
the  principal  case,  however,  there  was 
a  custoih  to  warrant  this.  Of, 

6.  A  pjt  cy  may  be  transierred,  and  a 
aciicm  mentioned  in  the  name  of  thi 
assignor*  26 

f,  Ii  .s  not  yet  determined  that  policies 
oil  .eutral  projiertyi  though  bound,  to 
«n  enemy's  port,  are  vomI.  Gist «. 
Mason«  84 


S  Where  A  peKcy  Aoes  aot  i  _ 
the  face  of  it  to  be  illegal,  the  < 
win  not  grant  a  rtew  trial»  in  order  «d 
let  the  defiendant  mte  prmtf  that 
it  was  soi  bm  be  should  have  abrws 
it  on  the  trial.  ^age  M 

9.  When  an  embargo  had  been  Uid  «a 
provisions  in  Ireland,  an  intw  ihcr  €m 
such  provisions  firon  thence,  laden  «• 
board  a  vessel  bound  to  an  enesny^ 
port,  was  held  void.  Dabnady  ^v. 
Motteaux.  ftS.  m. 

10.  Seamen*s  wages  and  proviaioaa  Me 
not  covered  by  an  ineoraace  en  tte 
body  of  the  ship.  Hoberson  v  Ewoc 

ur.  las-n.^. 

lU  The  atsived  cannot  rcoover  npon 
the  policy,  nnless  the  lose  be  a  dtrea 
and  immeciiaie  consequence  of  tlhe 
peril  insured  {  so  that  slaves  who  die 
by  anjf  other  means  than  bj  woaada 
or  brtnses  received  in  the  very  act  of 
quelling  a  mutiny,  are  not  vitbia^iac 
provisicn  of  an  African  policy*  whkh 
insures  against  loss  by  mutiny.  JOHca 
«.  SchrooU.  .       130.  a-  «- 

12.  Owners  of  ships  are  iM>t  entitled  to 
abandon*  unless  at  soaie  period  af  the 
voyage  there  has  been  a  total  losai 
and  where  the  jury  have  found  only 
an  average  loss,  occadoned  by  the 
perils  of  the  sea,  the  court  are  preda- 
ded  firom  saying  there  has  been  a  told 
loss.  Casalet  and  Others  «.  St.  E^prtae. 

187 
13*  If  the  ship  arrive  safe,  the  cir- 
cumstance of  her  not  b^g  worth  re- 
, airing  will  not  make  it  a  total  loss. 

f^. 
1 4.  The  nature  of  a  policy  is  an  ia- 
burance  on  tie  ^bip  for  the  vq^Mj^.    If 
either  the  tbifh  or  the  ^ojagCt  be  lost* 
it  is  a  total  loss.  ib.  i9t 

i5  A  ship  being  insured  for  a  voy^e, 
the  underwriter  is  not  liable  fior  any 
loss  arising  from  seiaure,^^  sbeiof 
been  24  hourtmfiort ;  though  such  sea- 
sure  was  in  consequence  of  an  act  of 
barratry,  committed  by  the  master, 
by    smuggling  during    the   voyage; 
Lockyer  and  Others  p,  OMsy.      %& 
i6.  The  underwriter  is  in  no  instance 
liable  for  any  loss  which  happens^  af^ 
ter  the  vessel  has  been  moored  H 
hours  in   safety ;  alth  ugh  such  loss 
should  arise  from  some  previous  d^ 
mage  susuined  during  the  voyagcw 
t^.  SSI 
1 7.  Where  a  ship  was  insured  for  sis 
monthft  i  and  throe  days  before  the 
expintioo 
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«fplr«(foii  of  the  time  iht  rtcchred  liar 
4ttth'8  wound,  bat  was  kept  afloat 
^  pmnping:  till  three  days  after  the 
dine,  the  underwriter  wat  held  dis- 
^hmrged.  Meretony «.  IHnla|>»  E  93 
Geo,  3.  cited  ;ter  aa^.  Pkige  '^l 

M.  Insnrmnoe  on  a  life  for  a  year,  if  the 
|ierton  dte  after  the  expiration  of  it. 
•hough  in  consequence  of  a  mortal 
wound  received  hefore,  the  insurer 
it  dischatged.  «^  260 

19.  Money  having  been  expended  in 
lecj^ming  a  catgo  on  board  a  ship 
captured,  was  insured  by  the  owners 

SM4I  the  event  of  the  s6if^i  arrival  at 
arkeilles  t  The  ship  being  captured, 
mnd  restored  upon  appeal,  i«linquished 
ber  voyage  ami  was  afterwanU  lost ; 
finding  the  appeal,  the  goods  were 
ddcied  to  be  sold,  and  the  expences 
of  the  appeal  were  afterwards  defray- 
ed theiewith ;  an  averment  of  a  loss 
by  capture  was  held  bad,  because  the 
ship  might,  notwithstanding  the  cap- 
tve,  have  afterwards  arr>vra  at  Mar- 
seittet.  Kulen  Kemp  v.  Vigne.      304 

K>.  Such  a  policy  being  a  wagering  po- 
licy, the  asaured  could  not  at  any  time 
Abandon.    ^    •  f^. 

31.  If  an  ageiit  effect  a  policy  without 
inserting  Ms  name  ai  agent,  such  po- 
licy was  void  by  the  S5  Geo,  3.  c.  44. 
Prayv.Edie.  313 

9B.  Whether  an  agent,  ejecting  a  poli. 
cy  for  his  principal  residing  abroad, 
must  not  reside  in  Engianti?  ^jutte. 

ib. 

^.Barratry  can  only  be  committed  by 
rhe  master  or  mariners  againet  the 
&wner  of  the  ship,  and  without  his 
consent.    Nutt  v.  fioordieu.  333 

34.  The  owner  of  the  ship  cannot  com- 
mit barratry,  t  he  may  make  himself 
liable  to  the  o«rner  of  the  goods  by  his 
fraudulent  conduct,  but  not  as  for  bar- 
ratry. ib» 

25.  Diferer«ce  between  a  representation 
mnd  a  warranty  :  the  former  may  be 
etAetOKtiaUyt  the  latter  must  be  etrietly* 
complied  with.  Oe  Hahn  «.  Hartley. 

345 

36.  A  warranty  in  a  policy  of  insurance 
is  a  condition  ;  and  unless  it  be  pei^ 
formed  there  ia  no  contract.  ih 

2r.  Whatever  is  written  m  the  margin 
of  a  policy  of  insurance  is  a  wanunty . 

ib. 

38.  According  to  25  Geo,  3.  c  44.  the 
same  of  the  forty  interetted  must  have 
boea  tosertra  in  ft  poliqr  of  ifirarftnccv 


otherwise  he  could  not  recover  upoft 
it.     tnx  o  Parry.  I^  464 

39  When  the  assured  receive  inteUl- 
geiKe  of  such  a  loss  as  entitles  them  to 
abandon,  they  must  make  their  eleo- 
tion  in  the  first  instance  i  and  if  they* 
abai.dofi,  they  ^  must  give  the  under- 
writers notice  in  a  reasonable  time» 
otherwise  they  wave  their  right  to 
abandon,  and  can  only  recover  as  for 
at)    verageloss.  Blltcheli  v.  Bdie.  606 

30.  The  owners  of  goods  insured,  by 
the  act  of  shifting  the  goods  from  one 
ship  to  another,  do  not  pteclude  them- 
selves  firom  recovering  an  average  loss 
arising  firom  the  capture  of  that  other 
ship,  if  they  acted  for  the  benefit  of 
all  concerned.  Plantamour  v.  Staples. 
611,  n  a. 

See  Abandonment,  Barratry,  BilU  af^ 
Lsding,  Commieiion  dei  credere, 

JOINT  OBLIGATIOK. 
1.  Whexe  two  united  parishes  elected 
a  sexton  jointly,  whowaspaki  acer* 
tain  sum  by  each,  the  obligation  is 
not  joiot,  for  the  sexton  cannot  bring 
his  action  against  one  of  the  parishes 
for  the  whole  sum.  Stakes  and  Ano- 
tlier  V.  Lewis  and  Another.  ^ 

JUDGES. 

Al^»oinUd,yn,6S\., 

JUDGMENT. 

1.  Where  two  judgments  are  signed  on 
the  same  day,  the  priority  of  one  can* 
not  be  aveited.  Lord  Porchester  v. 
Petrie.  i^ 

3.  A  supersedeas  obtained  af^er  judg- 
ment cannot  be  pleaded  in  bar  to  aa 
action  on  such  judgment.  Topping  v. 
Ryan.  273 

3.  Where  the  same  plea  may  be  pieced, 
and  the  same  judgment  given  on  two 
counts,  they  ipay  be  joined  in  the  same 
declaratx>n.    Brown  v.  Dixon.     274 

4.  Where  a  prisoner  in  execution  ia 
discharged  by  the  consent  of  his  cre- 
ditor, upon  giving  a  fresh  security  to 
satisfy  the  judgments  and  that  seen- 
rity  is  afWwaras  set  aside  on  account 
of  a  mere  informality  i  the  judgment 
is  satisfied  ;  and  cannot  be  set  off 
against  a  demand  of  the  prisoner^ 
Jaques  v.  Withy.  SST 

5.  If  an  action  be  brought  on  a  judg- 
meot  recovered  in  this  court,  and  after 
judgment  the  defendant  brings  a  wm 
of  crroTy  and  obains  ft  rule  to  stay 
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proceedings  in  the  mean  time,  and  the 
plaintiff  dies  before  judgment  affirm- 
ed, the  court  will  not  permit  judg- 
ment to  be  entered  nunc  pro  tune.  Bates 
«.  Lockwood.  Page  637 

6.  But  if  the  action  be  brought  in  B,  Jl. 
on  a  judgment  recovered  in  tlie  com- 
mon  pleas,  the  court  will  nor  stay  pro- 
ceedings pending  a  writ  of  error, 
without  the  defendant's  giving  judg- 
ment in  the  second  action.  i6. 

7.  In  a  plea  of  judgment  recovered  on 
a  simple  contract,  pleaded  by  an  ad- 
ministrator to  debt  on  bond,  he  must 
aver  that  such  recovery  was  had  be- 
fore notice  of  the  bond  debt.  Sawyer 
V,  Mercer.  690 

SeePfoctict,  15, 16, 18,  28. 

yintgment  Of  mm  Protm 
1.  The  defendant  is  bound  to  search  in 
the  office  whether  the  plaintiff  has 
brought  in  the  issue  roll,  immediate- 
ly before  he  signs  judgment  of  «on  ptots 
even  though  be  may  have  searched  on 
another  day,  on  the  expiration  of  the 
rule  to  bring  in  the  roll.  Minns  v. 
Baxter.  i6 

3.  The  general  rule  respecting  signing 
judgment  for  non-appearance  is  that, 
,  where  by  the  writ  each  party  has  a 
day  in  court,  and  the  defendant  may 
be  damniBed  by  not  appearing,  he  may 
appear,  and  demand  the  plaintiff;  and 
it  the  plaintiff  does  not  appear,  the  de- 
fendant is  entitled  to  sign  judgment, 
and  to  have  his  costs,  and  this  even 
tho'  the  writ  be  not  returned,  as  upon 
A  capiat,  exigentf  or  distringas.  Davis 
V.  James.  373 

JURISDICTION. 
See  Inferior  Qnart,  Insolvent  Act. 

JURY  and  JUROR. 
*1.  Affidavit  of  a  juror  that  the  jury, 
having  been  divided,  tossed  up,  and 
that  the  plaintiff  bad  won,  rejected  ; 
for  such  conduct  is  a  very  high  mis- 
demeanor in  the  juror  himself.  And 
the  information  must  come  firom  some 
other  source  ;  such'as  from  some  per- 
son who  had  seen  the  tranaaction 
through  a  window  or  the  like.  Vasie 
V.  Deleval.  11 

JUSTICES. 

1.  Wherever  justices  of  the  peace  act 

uprightly,  though  they   mistake  the 

law,  no  information  will  be  granted 


against  them.  The  King  «.  Jackson. 
Ptige  65S 

2.  Whether  justices  of  the  peaceiiave 
not  the  power  of  committing  a  puper 
for  refiisingfto  answer  quesnon  s  rdt' 
tive  to  his  settlemem  \  •&. 

3.  An  information  will  be  granted 
against  a  jtistice  of  the  peace  as  well 
for  granting  as  for  refiismg  an  ale  !!• 
cence  improperly.  The  king  «.  Hol- 
land. 6« 

JUSTIFICATION. 

1,  A  justification  to  an  action  for  a  WhA, 
f<rr  charging  the  plaintiff  with  bang 
a  swindler,  must  state  the  particular 
instances  of  fraud,  by  which  the  de- 
fendant means  to  support  it.  J.  An- 
son V.  Stuart.  748 

2.  A  general  justification  in  the  words 
<^  such  charge  is  not  sufficient.       ik 

See  Slander,  3..  trespass,  2. 

L. 

LANDLORD  and  TENANT. 

1 .  A  lessee,  who  covenants  to  pay  rent 
and  to  repanr,  with  an  exception  of 

'  casualties  by  fire,  is  liable  upon  the 
covenant  for  rent,  though  the  premi- 
ses are  burned  down,  and  not  rebuilt 
by  the  lessor  after  notice.  Bdfour  «. 
Weston.  310 

2.  A  tenant  to  a  mortgagor,  whodoea 
not  give  him  notice  of  an  ejectment 
brought  by  the  mortgagee  to  enforce 
an  attornment,  is  not  liable  to  the  pe- 
nalties of  the  11  ^eo  2  e.  19. «.  12« 
for  secreung  ejectments.  Buckley  v. 
Buckley,  647 

See  Covenant,  3, 4,  6, 8.  Lease,  Ifotia 
to  quit.  Hendings,  13. 

LAND-TAX-ACT. 

1.  The  appointment  of  clerks  to  the 
commissioners  under  the  land-tax  act, 
25  Geo,  3  c.  4.  is  at  least  for  a  year. 
The  King  V.  The  Commissioners  of 
the  land-ux  for  St.  Martin's  West. 
minater.  149 

See  Mandanmst  L 

LAPSE. 
See  Cbichetter  Church,  1,  3,  7. 

LATITAT. 
See  /Vacfice,  2, 4,  5. 

LEASE. 
1.  A  lease  executed  by  the  tenant  fbr 
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fife  (in  which  the  revenioner,  who 
w^  then  un^er  age,  is  named  but  not 
extfcated  by  him)  is  void  on  the 
death  of  the  tenant  for  lUe  ;  and  an 
execution  by  the  reversioner  only  af- 
terwards is  no  confirmation  of  it,  so  as 
'  to  bind  the  lessee  in  an  action  of  co- 
venant. Ludford  V.  Barber.     i%i^eb6 

2.  J,  and  B.  covenant  ui  a  lease  for  61 
years*  '<  that  at  any  time  within  one 
year  after  the  expiration  of  20  years 
of  the  said  term  of  61  years,  upon  the 
request  of  the  lessee,  and  his  paying 
6/.  to  the  lesors,  they  would  execute 
another  lease  of  the  premises  unto  the 
lessee,j^  and  during  thejuttber  term  of 
SO  yearMf  to  commence  f'om  and  afitf 
t/bc  exptratton  of  the  said  term  ot  61 
years,  4^c.  And  so  in  like  manner ^  at 
the  end  and  expiration  of  every  30 
yearsp  during  the  said  term  of  61  years, 
for  the  like  consideration,  and  upon 
the  like  request,  would  execute  ano- 
iber  lease  for  the  Juitber  term  r/  30 
jtMrt  to  cofnimence  at  and  frimi  tie  ex- 
pirmtioa  of  the  ttmi  then  iast  before 
granted,  &c.  under  this  coveimnt,  the 
le&see  cannot  claim  a  farther  term  of 
twenty  years  at  the  end  of  the  lease, 
if  he  has  omitted  to  claim  a  further 
terra  at  the  end  of  the  first  and  second 
twenty  years  in  the  lease.  Rubery  «. 
Jervoise  and  Another.  229 

3.  Where  a  lease  came  into  the  banUs 
of  the  original  lessor,  by  an  agreement 
between  him  and  the  assignee  of  the 
original  Uessee,  <*  that  the  lessor 
should  have  the  premises  as  mention- 
ed in  the  lease,  and  should  pay  a  par- 
ticular sum  over  and  ubovc  the  lent 
annually  towards  the  good  will  alrea- 
dy paid  by  such  assignee  i"  such  agree- 
ment operates  as  a  surrender  of  the 
whole  term.  Aim!  the  sum  in  the 
agreement  is  considered  as  a  sum  to  be 
piud  annually  in  gross,  not  as  rent ; 
and  the  assignee  cannot  distrain  ei- 
ther for  that  or  for  the  originad  rent : 
but  he  has  a  remedy  by  assumpsit  for 
the  sum  reserved  f^r  the  good-will. 
Smith  V.  Mapleback.  441 

4.  A  demise  of  premises  in  We&tmm- 
sier,  late  in  the  oc4.upiftion  of  A.  par- 
licularly  describing  them,  part  of 
which  was  a  yaru,  does  not  pass  a 
cellar  situate  under  that  yard  which 
was  then  in  the  occupation  ot  B,  ano- 
ther tenant  of  the  lessor.  And  the 
lessor  in  an  ejectment  brought  to  re- 
£t)ver  tho  cellar  is  not  estopped  by  his 


deed  from  going Intoevidence  to  shew 

that  the  cellar  was  not  intended  to  be 

demised.  Doe  dent.  Freeland  v.  Burt. 

Page  701 

5.  Under  a  power  to  a  tenant  for  life  to 
lease  for  years,  reserving  the  usual  co- 
venants, &c  a  lease  made  by  him, 
containing  a  proviso  that  in  case  the 
premises  were  blown  down  or  burned, 
the  lessor  should  rebuild*  otherwise 
the  rent   should  cease,   is  void  ;  the 

Jury  finding  that  such  covenant  is  un- 
usual*   Doe  aem,  Ellis  v.  Sandham* 

705 

6.  A  paper,  containing  words  of  pre- 
sent contract,  with  an  agreement  that 
the  lessee  should  take  possession  im- 
mediately, and  that  a  lea^  should  be 
executed  in  future,  operates  only  as 
an  agreement  for  a  lease,  and  not  as  a 
lease  itself;  and  therefore  it  need  not 
be  stamped,  if  executed  before  the  28 
Geo.'S.c  58.  Guodtitle  dttn.  £s>iwick 
V,  Way.  735 

7*  A  lease  in  writing  though  not  under 
«eal,  cannot  be  given  in  evidence  iin- 
less  it  be  stamped.  ih» 

See  Bonds,  Cuvetumt,  4.  6.  8.  landlord 
and  tenant.    Notice,     £wdenee,  4. 

LECTURER." 
1.  The  court  will  not  grant  a  manda- 
mus to  a  bishop  to  license  a  lecturer 
without  the  consent  of  the  rector, 
where  the  lecturer  is  supported  by  vo- 
luntary contributions,  Jinless  an  imme- 
morial custom  to  elect  without  such 
consent  is  shewn.  The  King  v,  the 
bisliop  of  London.  331  * 

LENGTH  of  Titne. 
See  Fretumpuan, 

LETTERS  PATENT. 

1.  Where  the  defendant  piciided  let- 
ters patent  to  a  qua  Hoarrwao  inform- 
ation, and  made  a  profert  of  them, 
the  court  refused  Ojer  in  anotiier  teno 
irom  that  in  which  the  profert  was 
made.    The  King  v.  Amery.        149 

2.  A  patent  is  voul  if  the  specification 
be  ambiguous,  orgtve  directions  wliich 
tend  to  nu&lead  the  public.  Turner  v. 
Winter.  602 

3.  So  if  the  patentee  say  that  by  one 
process  he  can  produce  three  things, 
and  he  fail  in  any  one.  id. 

4.  So  if  the  specification  direct  the 
aame  thing  to  be  produced  several 

ways, 
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wsy,  or  bgrievenldlffereiit  ingredients 
Midanfogicof  themful.     i^  tO^ 

LIBEL. 

1.  The  venue  in  an  action  for  a  libel 
cannot  be  charged.  Pinkney  v.  Col- 
Una.  SrU  «Ad  dtssold  «.  Ctissold. 

647 

%  To  print  of  anjr  perton  that  be  is 
a  swindler,  is  a  libel,  and  actionable. 
J.  Anson  «.  Stuart.  748 

3*  A  justification  of  soch  a  charge  must 
state  the  particular  instances  of  frauds 
by  which  the  defendant  means  to  sup« 
port  it.  i6, 

4.  A  justification  generally  in  the  wonls 
of  the  libel  where  the  libel  is  general 
b  not  sufficient.  ib. 

LICENCE  of  the  BISHOP. 

c.  The  court  will  not  grant  a  manda- 
mus to  a  bishop  to  license  a  curate  of 
an  augmentated  curacy,  where  there 
is  across  nomiaation,  because  the  (Mir- 
ty  has  another  specific  legal  remedy  by 
a  ^uare  impecUu  The  King  «.  the 
Bishop  of  C  hester*  3P6 

3.  The  bishop's  licence  as  necessary  ro 
.  the  nominee  of  a  perpetual  curacy,  to 
enable  him  to  maintain  an  action  for 
money  had  and  received  against  any 
person  who  receives  the  profits.  Pow- 
el «.  Miilbaiik.  M.  13  Geo.  3.  B.  R. 
.«9.  n. 

5.  But  it  is  not  necessary  fiw  that  pur- 
pose  to  the  nominee  of  a  donative. 
The  King  v.  the  Bishop  of  Chester. 

403 

4*  But  where  a  donative  has. been  twjce 

augmented,  it  should  seem  that  the 

nominee  cannot  maintain  such  action 

without  being  licensed.  404 

See  Contf  14. 


LIEK. 


See  CkmtracttZ, 

LIMITATION. 
See  DevUe. 

LOTTERY  ACT. 
See  AMdanit,  3.    Conmktwn^  7,  8»  9, 
10,  12. 

M. 

MALICIOUS  Fro9ecuti<m, 
See  Cwrt  Martuii.     Aftion   on  the 


MANDAMUS. 

1.  The  court  granted  a  mandamuiy  dU 
rected  to^  the  commissiooers  of  the 
land*tax  in  ^.  to  elect  a  clerk  to  them 
in  the  department  for  the  rates  and 
duties  on  windows,  houses,  and  lights. 
The  Kingv.  the  commissioners  <n  the 
land-tax  for  St.  Martin's  <Westmin- 
ster.  i\^  146 

3.  They  wiU  not  grant  a  mandamus  to 
a  bisliop  to  license  a  lecturer,  withent 
the  consent  of  the  rector,  where  such 
lecturer  is  supported  by  voluntary  con- 
tributionst  unless  an  immemorial  cus- 
tom to  elect  wuhout  soch  consent  is 
shewfu  The  King  «.  the  Bishop  of 
London.  331 

3.  Where  a  parish  consists  of  several 
townships,  some  of  which  matnmln 
their  own  poor,  and  have  overseers 
separately  appointed,  the  court  vrill 
grmt  a  mandamus  for  the  separate  ap* 
pointment  of  oiverseers  for  the  remain- 
ing townships.  The  King  «.  Sir 
Watts  Horton  and  Another.         374 

See  OneriMrv. 

4.  A  maudamos  to  a  bishop  to  license 
a  curate  of  an  augmented  curacy, 
where  there  was  a  cross  nomination, 
refused,  tecmue  the  party  had  another 
tfiecific  legtU  remedy  by  i^uere  imfie£t. 
The  King  «.  the  Bishop  of  Chester. 

396 

5.  Wherever  a  party  has  a  spedhc  legal 
remedy,  ^he  court  will  refittc  to  grant 
a  mandamus.  M.^ 

6.  Every  rule  to  shew  cause  why  a 
mandamus  should  not  issue  to  com- 
pel a  bislMip  to  license,  &c.  obtained 
without  fotmdation,  will  be  dismis- 
sed with  costs.  i6. 

7.  Mandamus  to  the  mayor,  &c.  of 
London  to  admit  a  person  to  the  office 
ot  auditor  of  the  Chao^berlain's  and 
Bndgemaster's  accounts,  who  had 
served  it  three  years  successively,  and 
been  elected  ap^n  the  fi>tvth  year  by 
the  debvery,  reiused ;  because  the 
custom  of  the  dty  .ippeared  to  be,  t6at 
no  pereott  ibouid  be  deacd  to^  or  «e>«r, 
the taid offiix Jbr  maretbOntwi  j-em-f 
eucceeiiveij.  f  he  King  «.  the  Mayor 
and  Atacrmtirof  London.  4S3 

See  Cbichetter  i^btirch  3.    Oveneere. 

MANOR. 


See  Cuetom,  1. 

MARRIAGE. 
1.  Bastatda  ait  within  the 
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the  marriage  act.  S6  Geo.  3.  r.  33. 
which  fequireft  the  consent  of  the  fm- 
ther»  guaidian,  or  mother*  to  the  mar- 
tii^  of  persons  under  age,  who  are 
not  married  by  baniu.  The  King  « 
Hodiiett«  Pi^  96 

MARRIAGE  Settiement. 
See  Trustees. 

MARSHAL. 
See  Practice^  17. 

MAST£R  and  Marine^M* 
See  Biliif  lading*    Qmtraet,  h  2,  3* 
Mottage.    Jiuuranee,  15.     Sinp. 

MASTER  and  Scrvmnu 
See  Settlement  by  Siring  and  tervice. 
Slander, 

MIDDLESEX,  ^jV/^. 
See  Fraetice,  3. 

MODUS. 

1.  If  a  modus  be  not  proved  as  laid  by 
the  plaintiff  in  a  suit  in  prohibition, 
there  must  be  a  verdict  iot  the  defen- 
dant, who  is  entitled  to  costs.  But  if 
ajiy  modus  be  found*  though  different 
from  that  iaid,  that  is  a  ground  for  the 
court  to  refuse  a  consoltauon.  Brock 
«•  Richardson,  427 

S.  Where  a  modus  is  pleaded  in  an  ec- 
clesiastical court,  a  prohibition  may 
be  granted  any  time  before  final  sen- 
tence.    Darby  «.  Cosens.  552 

MONEY  bad  and  received. 
See  Atfumpeit^ 

MONEY  paid  into  ceurU 

1.  Payment  of  money  into  court  is  only 
-   an  acknowledgment  by  the  defendant 

that  the  plaintiff  is  entitled  to  recover 
the  sum  so  paid  t  but  it  does  not  pre< 
elude  him  from  taking  any  objection 
to  the  action  beyond  that  sum ;  though 
unless  such  sum  were  paid,  such  ob- 
jection would  be  a  bar  to  the  plaintiff 's 
action.  Cox  and  Another  Executors 
of  Shulta  V.  Parry.  464 

2.  If  the  defendant  pay  money  into 
court,  the  plaintiff  is  entitled  to  costs, 
till  that  time,  notwithstanding  he  af- 
terwards proceeds  in  the  action.  Hart« 
ley  «.  Batesbn,  629.  Griffiths  v<  Wil. 
liams.  no.  S.  P. 

3.  Paying  money  into  court,  where  the 
demanais for  imliqaidated  damages* 


v«i.  i« 


Mm 


by  a  judge's  order  alter  plea  pleaded!^ 
is  irregular :  but  if  the  plaintiff  take 
the  money  out,  he  thereby  waves  the 
irregularity,  and  cannot  siterwards 
have  a  verdict,  nnles  he  recover  more 
than  the  sum  paid  in.  GrifBrhs  v. 
Williams.  PugeTl^ 

MORTGAGE.  MORTGAGOR,  &c. 

1 .  A  tenant  to  a  mortgagor,  who  does 
not  give  him  notice  of  an  ejectment 
brought  by  the  mortgagee  to  enforce  ' 
an  attornment,  is  not  liable  to  the  pe- 
nalties of  the  11  Geo.  2.  t.  19.  t.  12. 
for  secreting  ejectments.  Buckley  «• 
Buckley.  64r 

2.  A  mortgagor  cannot  set  up  the  title 
of  a  third  person  against  his  mortga-    • 
gee  in  an  ejectment.     Doe  dem.  Bris- 
towev  Pegge.  759.  n. 

3.  A  second  mortgagee,  who  takes  an 
assignment  to  attend  the  inheritance, 
and  has  all  the  title  deeds,  may  reco- 
ver in  ejectment  against  the  first  mort- 
gagee, if  he  has  no  notice  of  such  pri- 
or mongage.  Goodtitle  dem.  N orris 
V  Morgan.  75i 

4.  If  a  subsequent  purchaser  or  mortga* 
gee  has  notice  of  a  former  purchase  or 
incumbrance,  he  shall  not  avail  him- 
self of  an  assignment  of  an  old  out*  ' 
standing  term  prior  to  b'tth,  in  order 
to  get  a  preference.  W-lloughby  «. 
Willoughby,  in  Ohanc.  7& 

5.  But  if  he  had  no  notice  of  such  prior 
incumbrance  or  purchase,  and  has  the 
first  and  best  right  to  call  for  the  legal 
estate,  then,  if  he  gets  an  assignment 
of  it,  a  court  of  equity  will  not  deprive 
him  of  his  advantage.  ib* 

6  If  a  second  mortgagee  lend  his  money 
upon  an  estate,  upon  which  there  is  an 
old  outstanding  term,  and> has' notice 
at  the  same  time  of  a  certain  incum^ 
brance,  prior  to  his  own,  the  prior  in- 
cumbrancer, having  the  best  fight  to 
call  for  the  legal  estate,  may  satisfy 
himself  of  any  other  incumbrances  up- 
on the  estate,  although  they  were  not 
known  to  the  second  mortgagee  at  the 
time  he  advanced  his  monev.  ib* 

For  the  relative  situations  and  powers  of 
mortgagor  anU  mortgagee— ^ee  Birch 
«.  Wright.  ^383 

See  Ejectment, 

NEW  ASSIGNMENT. 

TUE  second  count  in  trespass^  (be- 
ing a  general  one)  does  not  al- 
ways 
sn  in  in 


Digitized 


by  Google 


aU    INDEX  TO  THE  PRINCIPAL  MATTERS* 


ways  avoid  the  ncceisity  of  a  new  as- 1 
signment :  it  is  added  in  order  to  avoid 
the  locality.  But  there  cannot  be  a 
new  assignment,  except  where  theie 
•is  a  special  plea :  and  if  the  case  be 
auch  that,  on  a  special  plea>  the  plain- 
tiff may  be  driven  to  a  new  assign- 
ment, he  may  give  the  matter  i«  cvi- 
evidence  under  the  second  count  on 
not  guilty.  Smith  and  Another  as- 
ulpnees  of  Qarke  v.  Milles    Pa^e  479 

NEW  INN. 
1.  A  surrender  of  chambers  in  New* 
Inn  to  th«  treasurer  and  antients  of  the 
society,  made  with  their  assent,  to  the 
intent  that  they  might  grant  them  to 
a  purchaser,  passes  the  estate  to  such 
purchaser  before  admission ;  and  there- 
fore in  case  of  the  death  of  the  sur- 
renderee before  admission,  he  having 
only  a  life  estate,  the  society  may 
maintain  ejectment  for  them  Doe 
dem.  Warry  and  Others  v*  Miller  and 
Another  executors.  393 

NEW  TRIAL. 
See  Cottt,  X. 

NON  PROS,  Judgment  of. 
Seeyudgment, 

NOT  GUILTY. 

1.  ^.  P  Whether  it  may  not  be  pleaded 
to  an  action  of  debt  on  a  penal  statute  ? 
Coppin  qui  tam  v.  Carter.  462 

2.  Upon  a  devastavit  against  executors, 
not  guilty  may  be  pleaded  as  well  as 
nil  debet*  ib. 

NOTE  PROMISSORY. 

See  BilU  of  Exchange.  Evidence,  7. 
Witncu,  7,  8. 

NOTICE. 

1.  Notice  of  an  appeal  against  a  poor 
rate  roost  be  given  to  the  churchwar. 
de<.s  or  overseers  of  the  parish  making 
the  rate,  by  the  17  Geo,  2,  c  38.  The 
King  V.  the  Churchwardens,  8ic.  of 
Maddern.  627 

2.  But  it  is  not  necessary  for  the  appel- 
lant to  give  notice  to  the  person  whose 
name  is  omitted  in  the  rate.  ib. 

See  BUl  ofExrbartge,  2,  3,  4»  5,  ^.  U, 
12  16,  17.  luturance,  29.  JP/eauing, 
22. 

NOTICE  TO  QUIT. 

I  It  a  landlord  give  notice  to  his  tenant 
to  quit  at  the  expiraticn  of  the  lease. 


and  the  tenant  bold  over,  the  landlord 
is  entitled  to  double  rent :  and  a  second 
notice  delivered  to  the  tenant  after  the 
expiration  of  such  notice,  to  quit  on  a 
subsequent  day,  or  to  pay  double  rent, 
is  no  waver  of  such  first  notice «  or  of 
the  double  rent  which  has  accrued  un- 
der it.     Messenger  «.  Armstrong. 

FageS:^ 

2.  Where  the  term  of  a  lease  is  to  end 
on  a  precise  day,  there  is  no  occasion 
for  a  notice  ro  quit ;  because  the  lease 
is  of  course  at  an  end,  unless  the  par- 
ties come  to  a  iresh  agreement,  tb,  54. 
Right  dem.  Flower  v  Darby  and  aoo* 
thcr.  162 

3.  In  the  case  of  a  tenancy  from  year 
to  year,  there  most  be  half  a  year's 
notice  to  quit,  ending  at  the  expiration 
of  thtB  year.  Right  dem.  Flower  «. 
Darby  and  Another  159 

4.  Six  months  notice  is  not  sufficient. 
id,  163 

5.  There  is  no  distinction  between 
houses  and  lands,  as  to  the  time  of 
giving  notice  to  quit.  ib,  1^2,  3 

6.  Where  one  in  remainder;  after  the 
exi>iration  of  an  estate  for  life,  gave 
notice  to  the  tenant  to  quit  on  a  cer- 
tain day,  and  afterwards  accepted  half 
a  year's  rent ;  &uch  acceptance,  being 
only  evidence  of  a  holding  from  year 
to  year,  is  rebutted  b>  the  previous  no- 
lice  to  quit ;  and  therefore  the  notice 
remains  good.  Sy  kes  dem.  Murga- 
troyd  and   Wilkes  v,   cor. 


Blacks  tone  J.  York  sum. 
cited  in  Right  v.  Darby. 


I.  1774, 
ib,  161 


In  an  ejectmenf  brought  by  Mr. 
Duncorr.be,  he  could  not  prove  the 
time  when  the  term  commenced,  and 
the  tenant  proving  it  to  be  different 
from  the  time  to  ^uit  mentioned  in 
the  notice,  the  plaintiff  was  nonsuited. 
Cor.  Lord  Mansfield  at  G,  H.     ib.  161 

8.  In  ejectment^  Eyre,  Baron,  held  a 
notice  to  qu  t  at  Lady*day  to  heprimm 

facie  evidence  of  a  holding  from  Lady* 
day  to  Lady -day,  till  the  contrary  was 
shewn.  Doe  dem.  Puddicombe  v. 
Harris.  Sum.  ass.  1784,  at  Dorches- 
ter, ib.  i6i 

9.  Tenant  from  year  to  year  before  a 
mortgage,  or  grant  of  the  reversion,  is 
entitleu  tu  six  months  notice  to  quit  be- 
fore the  end  of  the  year  from  the  mort- 
gagee, or  grantee  Birch  v.  Wright. 

380&382 
NUNC  PRO  TUNC. 
See  yudgnunt,  5. 
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O. 

OBLIGATION. 
Sec  yoint  Obiigation,  1. 

OFFICE. 

l.np'HE  crownniay  exempt  persons 

g.        JL     from  serving  the  office  o{,  con- 

*^  stable,  or  any  other  office  under  the 

crown,  provided  there  be  a  sufficient 

number  of  persons  left  to  serve  the  of. 

£ce.    The  King*.  T.  Clarke.  P  686 

%  A  younger  brother  of  the  Trinity 

House  is  not  exempt  from  serving  the 

office  of  headborough  or  constable,  ilf. 

See  Matuiaintu, 

OFFICER.  COMMANDER,  tsTc. 
See  J€tioH  on  the  com*   Agent,  1.  Court 
Martial*  FaUe  Impruontneni* 

ORDER  OT  JUSTICES. 
Sec  Order  ofMemova/,    Seu/ement. 

ORDER  OF  REMOVAL. 

1.  All  order  of  justices  rerouving  nurse 
children  to  thehr  derivative  settlemcTit 
without  taking  notice  of  the  death  or 
setdement  M  the  parents,  is  gofxi. 
The  Kiogv.  The  Inhabitants  of  Buc- 
klebury.  164 

3.  The  evidence  of  the  father  in  such 
case  may  be  dispensed  with,  where  his 
attendance  cannot  be  procured.       iS. 

S.  An  order  of  removal,  unappealed 
from,  is  only  conclusive  on  those  who 
arc  mentioned  in  it.  So  that  if  only 
the  father  and  mother  be  removed 
thereby,  the  question  relative  to  the 
settlement  of  t  heir  children  is  still  open . 
Hex  V.  Sonthowram.  353 

OVERSEERS. 

1.  A  specific  sum  of  money  recdved  by 
an  overseer  of  the  poor  is  not  such  a 
debt  as  can  be  proved  under  a  com- 
mission of  bankrupt  against  him,  be- 
fore his  accounts  are  delivered  in'. 
The  King  v.  Egginton.  369 

Ji,  Where  a  parish  consists  of  several 
townships,  some  of  which  maintain 
their  own  poor,  and  have  overseers  se- 
parately appointed,  the  court  will  grant 
a  mandamus  for  the  separate  appoint, 
ment  of  overseers  for  the  remaining 
townships.  The  King  «.  Sir  W.  Hor- 
ton  and  Another.  374 

3»  Where  such  a  parish  has  immemo- 
rialiy  had  more  than  four  overseers, 
that  is  a  proof  that  they  cannot  have 
the  benefit  of  the  43  £ltz, ,-  and  enti- 


tles each  township  to  have  sepiarate 
overs*  ers.         "  Page  274 

4v  Wherever  there  is  a  constable,  mere, 
l^Vr.. there  is  a  township.  ih» 

5.  To  entitle  any  district  of  a  parish  to 
have  separate  overseers,  it  must  be 
shewn  to  be  a  township ;  and  that  the 
parish  cannot  have  the  benefit  of  the 
43  Eii^.  that  is,  cannot  maintain  their 
own  poor  as  a  parish.  H.  376,  7 

OWNKKS  OF  SHIPS. 

See  Ship.     Ramotn  BilL 

OYER. 

I.  The  defendant  haying  pleaded  letters 
patent  to  a  quo  matranto  information, 
and  made  a  profert  of  them,  oyer  was 
refused  in  another  term  from  that  in 
which  tbe  profert  was  made.  The 
King  V.  Amery.  149 

3.  O^r  of  a  record  is  never  granted.  Uf« 


PALATINE-COUNTY. 
See  Triai,  2,  3. 


PARIStt. 
See  Overteert. 

PARK. 

See  Poor  Rate^  2,  3. 

PATENT. 
See  Letters  patent, 

PAUPER. 

1.  Where  an  ahowance  is  ordered  to  be 
paid  weekly  to  a  pauper  it  tsdue  at  the 
beginning  of  the  week.  The  King  v, 
J.  Fcarnley:  320 

2.  Whether  justices  of  the  peace  have' 
not  the  power  of  committing  a  pauper 
for  refusing  to  answer  questions  rela« 
tive  to  his  settlement,  ^tuere  ?  The 
Ring  V  Jackson.  (i53 

See  Further  relative  to  Paupers  ;  Appeal, 
Certificate.  Orc(er  of  Removal*  Settle* 
ment* 

PAYING  MONEY  INTO  COURT. 
See  Money  paid  into  Court, 

PENAL  STATUTE. 
See  Not  Guilty,    Statutes, 

PERFORMANCE., 

I.  If  the  defendants  prevent  the  \wf 

formance  of  a  condition  precedent  by 

their 
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their  neglect  and  defaulr»  it  is  equal  to 
performance  by  the  plaintiffs.  Ho- 
thara  «.  The  Easr  India  Qcmpany. 

J'sgeGiS 
^  PERJURY 

1.  To  found  an  Indictment  for  perjury 
the  requisite  circumstances  are  thefte  ; 
the  oath  must  be  takci.  in  a  judicial 
proceeding,  before  a  competent  juris- 
.diction  I  and  it  funst  be  material  to  the 
question  depending,  and  false.  The 
King  m.  E,  Aylett.  69 

3.  In  the  indictment  theve  must  be  an 
allegation  of  time  and  place,  which 
are  sometimes  material  and  necessary 
to  be  laid  with  precision,  and  some- 
times not^  ih, 

$,  A  complaint  having  been  made  ore 
tenut  by  a  solicitor,  before  the  chancel- 
lor, in  the  C(>nrt  of  chancery,  of  an  ar- 
rest in  returning  home  after  the  hear- 
ing  of  a  ^use,  the  indictment  stated 
that  '<  at  and  upon  the  hearing  of  the 
said  complaint,^  the  defendant  depos^ 
ed,  &c. ;  this  is  a  sufficient  averment 
that  the  complaint  was  heard,         70 

4.  The  complaint  of  the  defendant  be- 
ing that  he  was  taken  before  he  got  to 
his  own  house  in  the  parish  of  St. 
Martin  in  the  Fields,  immetido,  his 
bouse,  in  the  Hay  market,  in  St.  Mar- 
tin's, &c.  The  inmtendo  is  only  a  more 
particular  ciescripcion  of  the  same 
house,  and  good  69,  TO 

5.  The  oath  being  that  the  defendant 
was  arrested  upon  the  steps  of  hit 
OWH  door,  an  innuendQ  th.:t  it  was  the 
0iucr  door,  is  good.  i6 

6.  W  here  time  is  not  material,  it  need 
not  be  positively  averred,  and  if  under 
a  videlicet,  may  be  rejected,  i^.  70.  i 

PETITIONING  'creditor's 
DEBT. 
See  Bankrvptt  CqmnuJ$ion  of,  3. 

PEW. 

1.  Possesion  alone  of  a  pew  in  a  church, 
though  for  above  60  years,  is  not  a 
sufficient  title  to  maintain  an  action  on 
the  case,  even  against  a  wrnng-Hoer 
for  disturbance  in  the  enjoyment  of  it , 
but  the  plaintiff  must  prove  a  prescrip*- 
tive  right,  or  a  facultjr ;  and  should 
cla  m  it  ill  his  declaration,  as  appurte- 
nant to  a  messuage  in  the  parish. 
Slocks  «   Booth.  428 

2.  But  possession  fi>r  36  years,  where 
the  pew  18  claimed  as  appurtenant  to 
a  messuage,  is  good  presumptive  evi- 


dence of  a  faculty.  Rogers  «.  Brooks 
er  uz.  M.  24  Ge».  3.  B.  R,    P  431  n. 

3.  Trespass  will  not  lie  for  enrering  in- 
to a  pew,  because  the  ]ilaintiif  has  not 
the  exclusive  possession,  the  possesioa 
of  the  church  being  in  the  parsbn. 
Stocks  «.  Booth.  430 

See  Facuity. 

PLEADING. 

1.  In  replying  to  a  plea  of  iitfiincy,  the 
plaintiff  must  shew  enoogh  in  his  le* 
plication  to  maintain  every  part  of  the 
declaration.    Trueman «.  Hurst.    40 

2.  If  a  replication,  which  is  entire,  be 
bad  as  to  part,  it  is  bad  as  to  the 
whole  ik> 

3.  A  declaration,  entitled  genetmlly  of 
the  term,  relates  to  the  first  day  of  the 
term  ;  and  the  promises  and.  breach, 
l^ing  laid  on  the  fintday  of  the  term, 
may  be  presumed  to  have  been  made 
before  the  delivery  of  the  dedaration ; 
because  by  a  reiorence  to  the  ancient 
practice  of  declaring  o^  lenut,  the  d«^ 
daratioa  cannot  be  suf^NMied  to  have 
been  delivered  tili  the  sitting  of  die 
court  on  that  day.  I^|^  v*  Robin- 
son.  Ii6 

4.  Where  two  judgments  referred  t». 
the  same  day,  it  was  held  diat  the 
pnority  of  one  coukl  not  be  av^  rred. 
Lord  Povchcster's  Case.    Tr.SSGeo. 
3.  117,118 

5.  The  exceptions  in  the  enacting  clause 
of  a  statute,  which  creates  an  offence 
and  gives  a  penalty,  most  be  n^atived 
by  the  plaintiff  in  his  dedaration ;  not 
so,  where  they  are  contained  in  a  sob- 
seqtient  provisa    Spieres  «.  Parker. 

l4i 

6.  In  debt  on  the  19  ftPeo.  2.  c.  30.  for 
the  penalty  of  50/.  for  impressing  a 
manlier  in  the  West  India  trade,  the 
declaration  mnst  aver  that  he  had  not 
deserted  from  any  of  his  majesty's 
ships  of  war.  s6. 

7.  In  an  iofeiior  court  the  dedaratioa 
must  allege  that  the  money  was  had 
and  received  within  the  jurisdiction, 
as  wdl  as  that  the  defendant  promts, 
ed  to  pay  within  it.    Trevor  v.  Wall. 

LSI 

8.  Wher^  one  count  of  a  dedmtion  m 
an  inferior  court  is  not  laid  within  the 
jurisdiction  of  that  court,  aiid  the  da- 
mages are  given  generally,  the  objec- 
tion is  fatal  upon  a  writ  of  error,  al- 
though there  is  another  good  count. 

ib, 
9.  A 
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9*  A  Mperaedeas  obuincd  alter  judg- 
ttudat  cannot  be  pleaded  m  bar  to  an 
Bcdou  on  such  judgment  Tupping 
«.  Kyan.  Page  273 

10.  Where  the  tame  plea  may  be  plead- 
ed»  and  the  same  judgment  given  on 
two  counts,  they  may  be  joined  in  the 
same  declaration.    Brown  «■  Dixon. 

2r4 

11.  Assnoipsu  ai»d  trover  cannot  be 
joined.  t^.  277 

13.  But  to  a  declaration  against  a  com- 
moil  carrier,  upon  the  custom  of  the 

.  realm*  a  count  ia  trover  may  be  add- 
ed. i6, 

13.  If  a  tenant  from  year  to  year  hold 
for  4  or  5  years,  either  he  or  his  land- 1 
lord«  at  the  expiration  of  that  time, 
may  declare  on  the  demise,  as  having 
been  made  for  such  a  number  of  years. 
Birch  «,  Wright.  380.  Saik.  414. 
Legge  «.  Strudwick. 

14-  A  plea  by  an  heir  at  law,  who  was 
sued  b>  an  obligee  of  his  ancestor,  that 
be  claimed  to  retain  a  certain  sum  for 
money  laid  out  in  repairing  the  pre- 
mises, cannot  be  supported*  Shtctle- 
won  ti  m.  Neville.  454 

J15.  §ltutre?  W  hether  necessary  repairs 
might  be  so  pleaded  ?  ih.  457 

16.  ^tkrre  ?  Whether  not  guilty  may  be 
pleaded  to  an  action  of  debt  on  a  penal 

,  statute  I  Coppm  qui  tarn  v.  Carter* 

462 

17.  Upon  udeoaMttmt  against  executors 
not  guilty  may  be  pleaded  as  well  as 
nil  did,  ib» 

18.  W  here  a  payee  of  a  bill  of  exchange 
indorses  it  to  J.  and  B,  as  executors, 
they  may  declare  as  such  in  an  action 
against  the  acceptor.  King  and  Others 
executors,  he  v.  Thorn.  The  Same 
«•  M*Linnan  487 

19.  A  covenant  in  a  charter  party, 
**  that  no  claim  should  be  admitted,  or 
allowance  made  for  short  tonnage,  un- 
less such  abort  tonnage  be  found,  aud 
made  to  appear  on  her  arrival  on  a 
survey  tobe  taken  by  four  shipwrights, 
to  be  indillierently  chosen  by  both  par 
ties,**  is  not  a  condition  precedent 
to  the  plaintiflf *s  right  of  recovering 
for  short  tonnage,  but  is  a  matter  of 
defence  to  be  taken  advantage  of  by 
the  defendant  i  and  the  not  averring 
performance  is  no  ground  for  arresting 
the  judgment.  Hotham  v.  The  East 
India  Company.  •   638 

30.  it  a  lessor  covenant  for  quiet  enjoy 
ment  against  the  UwM  let»  suit,  en» 


tT>,  kSfe*  of  himself,  his  heirs,  and  as- 
sigib,  the  declaration  for  a  breach  of 
the  covenant  need  not  expressly  allege 
that  he  entered  claiming  title  if  the 
disturbance  complained  of  be  such  as 
clearly  appears  to  be  an  assertion  of 
right.  Llo>d  tr.  Tomkies.  Page  671 
31.  In  covenant  on  a  charter-party,  by 
which  it  was  agreed  to  employ  a  ship 
of  which  the  plaintiff  was  the  captor, 
as  soon  as  sentence  of  condemnation 
shonkl  have  pasted ;  the  sentence  must 
be  taken  to  mean  a  legal  sentence;  and 
the  party  suing  for  the  freight  must 
aver  that  the  ship  was  condemned  by 
a  court  having  competent  juiisdictioo.* 
Unwin  v.  Wolseley.  674 

22.  In  a  plea  of  judgment  recovered  on 
a  simple  contract,  pleaded  by  an  ad- 
ministrator to  debt  on  bond,  he  must 
aver  that  such  recovery  was  had  be- 
fore  notice  of  the  bond  debt.  Sawyer 
V.  Mercer.  690 

23 .  Where  the  defisndant  bound  himielf 
as  administrator  to  abide  by  an  award 
to  be  made  touching  matters  in  dilute 
between  his  intestate  and  another,  and 
the  arbitrators  awarded  that  he,  as 
administrator,  should  pey,(9V.  he  can- 
not plead  ptent  adminittranit  to  debt 
on  the  bond  ;  for  by  submitting  to  the 
award  he  has  admitted  assets.  Barry 
V.  Rush.  691 

24.  After  a  rule  to  abkle  by  a  special 
plea,  or  plead  such  other  plea  as  the 
defendant  will  abide  by,  he  can  only 
plead  the  general  issue.  Hare  «« 
Lloyd  693 

25.  After  such  a  rule  the  defendant 
may  plead  the  general  issue,  and  give 
notice  of  set  ofil  Cochran  v  Holiert- 
son,  Af .  20  Geo,  3.  693,  n. 

See  CotU,  9.  Jnfantt  5.  Ojer.  Practice, 


^ee  Lteurance, 
See  Over«eer#. 


POLICY* 
POOR. 


POOR-RATE. 

I.  Lands  purchased  by  a  comMiny,  and 
converted  into  a  dock  according  to  an 
act  of  parliament,  which  declares  that 
the  shares  of  the  proprietors  shall  be 
considered  as  penonal  property,  are 
rateable  to  the  poor  in  proportion  to 
the  annual  prohts.  The  King  «•  The 
Dock  Company  of  Hull.  319 

3.  The  ranger  of  a  royal  park  is  rate- 
able as  such  to  the  poor  for  enclosed 
lands 
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lands  in  the  park  yielding  cert«n  pro. 
£ts.  Lord  Bute  «.  Grindall.  Page  33B 

3.  But  heis  not  rateable  for  the  herbage 
and  pannage»  which  yield  no  profits. 

ib. 

4.  The  occupier  of  land  is  rateable^  and 
it  is  immaterial  by  ivhat  tenure  he 
holds  it.  iA.3i3 

5.  If  the  name  of  any  person  be  omitted 
in  a  rate  made  for  the  relief  of  the 
poor»  the  justices  ought  to  quash  the 
rate,  and  not  amend  it  by  adding  his 
name.  The  King  v.  The  Churchwar- 
dens, &c  of  Maddem.  625 

6.  No.tice  of  an  appeal  against  a  poor 
rate  must  be  given  to  the  churchwar- 
dens or  overseers  of  the  parish  making 

■  the  rate.  U>. 

7'  But  it  is  not  necessary  for  the  appel 
lant  to  glve.notice  to  the  person  whose 
name  is  omitted  in  the  rate.  ib. 

8.  ^  Personal  property,  if  visible,  and 
yielding  a  certain  annual .  permanent 
profit,  is  rateable  to  the  poor.  The 
King  V.  Hogg.  727 

9.  So  that  a  house  and  engine  for  card- 
ing cotton,  which  are  rented  as  one 
entire  subject,  and  described  by  the 
general  name  of  an  engine-house, 
may  be  rated.  ib, 

10.  So  may  the  profits  of  a  weighing 
machine-house.  The  King  v,  St.  Ni- 
cholas, Gloucester.  7^3,  n.  a. 

POSSESSION. 
See  /*«»,  1. 

POUND- KEEPER. 
I,  A  pound-keeper  is  bouno  to  receive 
every  thing  offered  to  his  custody,  and 
is  not  answerable  whether  the  thing 
werejegally  impounded  or  not.  Brand- 
ling v.  Kent.  62 
POWER. 

1 .  Under  a  power  of  appointing  a  real 
estate  to  the  use  of  such  child  and  chiU 
dren,  8tc.  and  where  in  defiiult  of  ap- 
pointment the  estate  was  settled  '*  to 
the  use  of  all  and  every  the  child  and 
children  ;**  an  exclusive  appointment 
to  one  is  good.  Swift  dcm.  Huntley 
and  nz.  v.  Gregson.  432 

2.  Under  a  power  of  appointing  real 
and  personal  estate  **  to  and  amongst 
such  of  the  testator's  relations  as  shall 
be  living  at  the  time  of  his  death  in 
such  partsj  shares  and  proportions, 
4cc.**  an  exclusive  appointment  to  one 
is  good.  Sprmg  dem.  Titcher  v.  Biles 
and  Another,  M.  ^  G,  3.  B.  R. 

435,  n* 


3.  A  lease  made  under  a  special  power 
by  a  tenant  for  life  for  a  longer  term 
than  his  own  life,  is  void  on  his  death, 
unless  the  power  be  strictly  pursued. 
I>oe  dem.  £lli8  «  Sandham.     P.  705 

4.  So  that  under  a  power  to  a  tenant 
for  life  to  lease  for  years,  reserving  the 
usual  covenants,  &c.  a  lease  nade  by 
him,  containing  a  proviso  that  in  case 
the  premises  were  blown  down  or 
burned,  the  lessor  should  rebuild, 
otherwise  the  rent  should  cease,  is 
void  ;  the  jury  finding  that  such  cove- 
nant is  unusual.  Doe  dem.  Ellis  ^. 
Sandham.  16.- 

PRACTICE. 

1.  The  defendant  is  bound  to  search  in 
the  office,  whether  the  plaintiff  has 
brought  in  the  issue  mil  on  the  same 
day  that  he  signs  judgment  of  non 
pros,  even  though  he  may  have  search- 
ed on  another  day  on  the*  expiration 
of  the  rule  to  bring  in  the  roll.  Minns 
•  Baxter.  16 

2.  Proceedings  set  aside  because  the  bill 
of  Middlesex  was  served  in  the  city  of 
London.    Borman  v.  Bellamy.-     187 

3.  The  declaration  need  not  be  deliver- 
ed to  a  prisoner  personally,  or  to  the 
gaoler,  unless  where  he  is  in  custody 
at  the  suit  of  the  same  plaintiff  for  the 
same  cause  of  action.  Robertson  v. 
Douglas.  191 

4.  Service  of  a  latitat  at  eight  o'clock 
in  the  evening  of  that  day  when  it  is 
returnable  i^good,  though  thededara- 
t.on  be  left  in,the  office  in  the  course 
of  the  same  day.  r&. 

5.  So  in  the  case  of  Ward  and  Wilkin- 
son, the  court  refused  to  set  aside  the 
proceedings,  though  the  notice  of  de- 
clauraiiun  was  not  served  till  half  after 
ten  at  ni^ht.  192 

6.  The  plaintiff  mhst  give  notice  of  his 
having  abandoned  a  former  committi» 
tur,  which  is  erroneous,  before  he  en- 
ters a  second  rectifying  the  mistake. 
Topping  V.  Hyan.  227 

7.  When  a  defendant  who  has  been 
convicted  on  an  indictment  comes  up 
to  receive  judgment,  the  prosecutor 
may  read  affidavits  in  aggravation, 
though  made  by  witnesses  who  were 
examined  at  the  trial,  which  affidavits 
the  defendant  is  at  liberty  to  answer. 
The  King  v.  Sharpness.  228 

8.  The  four  days  allowed  for  pleading 
in  abaten)ent  are  both  inclusive.  Jen- 
nings*. Webb.  2«y 

9.  Evciy 
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9.  Eveiy  plea  in  abatement  must  be 
pleaded  before  the  rule  for  pleading 
u  out,  and  cannot  be  pleaded  after  an 
imparlahce.  unless  the  declaration  is 
delivered  so  late  in  term,  that  the  de- 
fendant is  not  bound  to  plead  to  it  in 
that  term ;  or  is  delivered  after  term ; 
in  both  which  cases  the  defendant 
may  within  the  four  dzjs  inclusive  of 

■  the  subsequent  term  plead  any  plea  in 
abatement  as  of  the  precedent  term ; 
and  Sunday  is  one.  Page  278 

10.  Bail  in  error  must  be  put  in  within 
four  days  after  final  judgment  signed, 
without  reference  to  the  lime  of  the 
allowance,  or  serving  the  copy  of  it. 
The  service  of  the  allowance  is  only^ 
to  bring  the  party  into  contempt  if  he 
proceeds ;  for  the  allowance  is  of  itsel  1 
a  Supersedeas.   Jaques  w.  Nixon.     279 

~11.  If  a  writ  of  error  be  sued  out  before 
judgment  is  signed,  which  is  frequent- 
ly the  case,  and  the  plaintiff  will  not 

'sign  judgment  till  after  the  return  of 
the  writ  in  order  to  avoid  the  eil'ect  ot 
it,  and  then  sues  out  execution^  the 
court  will  set  aside  the  execution,    ib, 

12.  The  general  rule  respecting  signing 
.  judgments  for  non-appearance  is  that, 

where  by  the  writ  feach  party  has  a 
day  in  court,'  and  the  defendant  may 
be  damnified  by  not  appearing,  he  may 
appear  aixl  demand  the  plaiutifT;  and 
if  the  plaimiif  does  not  appear,  the 
defendant  is  entitled  to  sign  judgment, 
aiui  to  have  his  costs ;  and  this  even 
though  the  writ  be  not  returned,  as 
upon  a  capiat,  exigent,  or  distringas. 
Davies  v.  James.  373 

13.  Judgment  may  be  signed  for  want 
of  a  plea  at  any  time  after  twenty-four 
hours  from  the  time  of  the  plea  de- 
manded.   Dyche  v.  Burgoyne.      454 

14  Not  guilty  pleaded  to.  an  action  of 
debt  on  a  penal  statute  is  not  such,  a 
nullity  as  warrants  judgment  to  be 
signed  for  want  of  a  plea.  Coppin 
qui  tam  v.  Carter.  46^ 

15.  The  plaintiff  after  judgment  and  a 
writ  of  error  allowed,  havmg  become 
a  bankrupt,  his  assignees  cannot  sue 
out  a  seine  facias  in  their  own  names 
to  compel  an  assignment  of  errors  till 
some  judgment  be  given,  and  then  it 
most  be  done  immediately  after  such 
judgment :  but  they  should  have  gone 
ou  with  the  writ  of  error  in  the  bank- 
rupt's name  till  judgment.  Kretch- 
man  v.  Beyer»  in  Error.  463 

16.  Assignees  of  a  bankrupt  cannot 


make  themselves  partners  to  the  re 
cord  in  an  action  commenced,  8cc.  by 
the  bankrupt ,  in  any  hfitermediate  stage 
'of  the  proceeding ;  but  it  must  be  im- 
mediately after  judgment  though  an 
interlocutory  jvidgment  is  sufficient 
for  that  purpose.  Tage  463 

17.  Defendant,  discharged  out  of  the 
custody  of  the  marshal,  because  there 
was  no  acknowledgment  by  him  of 
the  defendant'^  being  in  custody  in 
the  term  in  which  he  was  charged  in 
execution.     Fisher  v.  Stanhope.   464 

i8.  Judgment  as  in  case  of  a  nonsuit 
cannot  be  entered  on  the  plaintiff's 
neglecting  to  carry  the  record  down 
to  trial  where  the  defendant  might 
have  carried  it  down  by  proviso.  King 
«.  Pippeit.  492 

i9  A  rule  issued  in  the  vacation,  though 
tested  in  term  time,  requiring  a  sheriff 
to  return  a  writ,  is  irregular ;  and  an 
attachment  for  disobeying  it  will  be 
set  aside  by  the  court  on  n-rotion.  i  he  ^ 
King  w.  the  Sheritf  of  Cornwall.    552 

20.  The  rule,  that  a  prisoner  who  is 
once  supersedeable  always  continues 
so,  only  holds  so  long  as  be  remains 
in  the  same  custody,  and  under  the 
same  pr9cess«  Ruse  v.  Christfield, 
591>  and  the  London  Assurance  Com- 
pany «.  Perkins.  591.  n.  -<. 

21.  So  that  if  a  prisoner  on  mesne  pro- 
cess were  supersedeable  for  any  irregu* 
laiity  he  cannot  take  advantage  of  that 
after  he  is  charged  in  execution,  if  he 
had  any  opportunity  of  applying  on 
that  ground  before  he  was  charged  in 
execution.  ib. 

22.  As  the  bail  in  error  cannot  surren-' 
dcr  the  principal,  they  are  not  entitled 

to  relief,  though  tiie  principal  become      f 
a  oankrup't  pending  the  writ  of  error. 
Southcote  V.  Braithwaite.  624 

23.  The  plaintiff  is  entitled  to  blithe 
costs  till  the  time  of  the  defendant's 
payiujg  money  into  court,  notwith- 
standing he  afterwards  proceeds  in 
the  action.  Hartley  v.  Bateson,  629. 
Griffiths  V.  Williams.  710 

24.  A  demand  of  a  plea  before  the  de- 
fendant has  appeared,  or  the  plaintiff 
filed  common  bail  for  him,  is  a  nuUity. 
Cook  V.  Raven.  635 

25.  W  here  an  action  is  brought  on  a 
judgment  recovered  in  this  court,  and 
after  judgment  the  defendant  brings  a 
writ  of  err^  r,  and  obtains  a  rule  to 
stay  proceedings  in  the  mean  time, 
and  the  plaintiff  dies  before  jutigment 
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affirmed,  tlie  court  will  not  permit 
judgment  to  be  entered  mant  pro  tunc. 
Bates  V.  Lockwood.  P^e  637 

36.  Bat  if  the  acuon  be  brought  on  & 
judgment  recovered  in  thfc  common 
pleas,  the  court  will  not  stay  proceed* 
logs  pending  a  writ  of  error  without 
the  defendant's  givmg  judgment  in 
the  second  action.  ih» 

37.  Where  a  corporadon  is  plaintiff  in 
a  civil  action,  leave  to  inspect  their 
books  is  granted  to  the  defendant  of 
course.  The  Mayor,  &c.  of  Lynn  «. 
Denton.  689 

!28.  The  plaindff  may  sign  judgment  if 
the  defendant  plead  in  abatement  af- 
ter the  four  days,  though  no  rule  to 
plead  has  been  regularly  served.  Bran- 
don  ••  Payne.  ib, 

29.  After  a  rule  to  abide  by  a  special 
plea*  or  plead  such  other  plea  as  the 
defendant  will  abide  by,  he  can  only 

?lead    the   general  issue.     Hare   v. 
.loyd,  693.    Prout  v.  Dewar.        li. 

30.  But  after  such  a  rule  the  defendant 
may  plead  the  general  issue  and  give 
notice  of  set  off.  Cochran  «.  Robert- 
son. ^3,  n, 

31.  Where  the  defendant  carries  down 
the  record  by  proviso,  it  is  sufficient  if 
he  obtain  the  usual  rule  for  trial  by 
proviso  any  time  before  trial,  even 
though  It  be  obtained  after  he  has  gi- 
ven the  plaintiff  notice  of  trial.  King 
V,  Pippett.  695 

32.  Paying  money,  into  court,  where 
the  demand  is  for  unliquidated  dam- 
*ages,  by  a  judge's  order,  after  plea 
pleaded,  is  irregular :  but  if  the  plain- 
tiff take  the  money  out,  he  thereby 
waves  the  irregularity,  and  cannot  af- 
terwards have  a  verdict  unless  he  re- 
cover more  ,tban  the  sum  paid  in. 
Griffiths  «.  Williams.  710 

See  Further  as  to  Practice  ;  Cdttt,  Pietd' 

in£. 

PRESUMPTION. 

1.  The  circumstance  of  twenty  years 
having  elapsed  without  any  demand 
made,  is  of  uself  a  presumption  that 
a  bond  has  been  paid.  Oswald  v. 
Legh.  270 

2.  Sadsfaction  of  a  bond  may  be  pre. 
sumed  within  a  less  period,  if  any 
evidence  be  given  in  aid  of  the  pre- 
sumption, as  if  an  accarat  betwee  . 
the  pairties  has  been  settled  in  the  in- 
terroediate  time,  without  any  notice 
having  been  taken  of  such  a  demand. 

r6.. 


3-  But  in  either  case  it  is  Only  a  ground 

on  which  the  jury  may  presume  satit- 

faction  ;  and  is  in  itself  no  legal  bar* 

JtigfTTO 

4.  If  a  person,  claiming  a  toll  for  paf^ 
sing  over  an  highway  can  shew  that 
the  liberty  of  passing  over  the  soil, 
and  the  taking  of  toll  tor  such  passage 
are  both  immemorial,  and  that  the  soil 
and  the  tolls  were  before  the  time  of 
legal  memory  in  the  same  handi^ 
though  severed  stnce»  it  will  be  pre- 
sumed that  the  soU  was  originally 
granted  to  the  public  in  consideration 
of  the  tolls ;  and  such  original  grant 
is  a  go^  consideration  to  su|mort  the 
demand,  Ld.  Pelham  v.  Pickers- 
gill.  66» 

Sec  Verdia. 

PRIORITY. 

See  Execution,  3,  4,  5, 6.   Ptea^ng,  4. 

PRISONER. 

1.  The  rule,  that  a  prisoner,  who  is 
once  supersedeable  always  continues 
so,  only  holds  so  long  as  he  remains 
in  the  same  custody,  and  under  the 
same  process.  Rose  «.  Christfield.  59r 

3.  So  that  if  a  prisoner  on  mesne  pro- 
cess were  supersedeable  for  any  irregu* 
larity,  he  cannot  take  advantage  of 
that  after  he  is  charged  in  ezecudon, 
if  he  had  any  opportunity  of  applying 
on  that  ground  before  he  was  charged 
in  execution.  ib, 

3.  The  rule,  which  requires  that  an  at- 
torney on  the  part  of  a  prisoner  should 
be  present  when  a  bond  and  warrant 
of  attorney  are  executed  by  him,  only 
relates  to  persons  in  custody  on  mesne 
process.     Birch  «.  Sharland.         715 

See  Judgment,  4. 

PRIZEMONEY. 

I.  ^.  Whether  an  officer  under  arrest 
'  and  suspension  on  board  the  fleet  fbr 
an  offence  of  which  he  is  afterwards 
acquitted,  is  entitled  to  prize-money 
taken  dur  ng  such  arrest  and  suspen- 
sion ?  Johnstone  v.  Sutton  in  Error, 
£xch.  Ch.  493 

PROBABLE  CAUSE. 
I.  Whether  such  ndsuch  facts  proved 
amount  to  a  probable  cause  or  not  is  a 
question  of  law.  Jonnstonev  Sottoo 
in  £rror,  Exch.  Cii.  545.  C^nUeilv. 
London.  ib,  591 

PAOFSRT. 
Sec  Ch«r« 

PROHI- 
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9ROM1B1TION. 

i.  WlMfra  m0dm  U  plMded  ki  mi  ec- 

detiastkil  oouity  i  pipobibiUon  Mty  be 

mnted  mny  dme  6^ore  fatal  jmnenre. 

i>arb>  «.  CostM.  Ar^  552 

3.  A  prohibition  will  be  gnuned  to  a 
court  of  appeal,  where  it  appeait  that 
they  have  no  j«riadicaoii  over  the 
svfaject  fMtter,  even  after  they  have 
lemitted  the  suit  to  the  court  bdow, 
and  awarded  coets  asaintt  the  ap- 
pcUanty  and  thoo^h  the  party  apply- 
ing for  a  prohibition  appealed  to  that 
conrt.  1^. 

S.  A  prohibMion  iiMedto  the  biahop  of 
Cbichuur^  who  claimed  a  right  to 
preaem  by  lapee,  under  pretence  of 
hit  visitatorial  authority,  to  the  of- 
fice  of  a  canon  residentiary  of  his 
^urehy  it  being  a  freehold  office, 
snd  the  right  of  election  therrto  in 
the  dean  and  chapter.  The  pishop 
of  Chichester  v.  Harward  and  Ano- 
ther. 650 

4.  Whether,  in  case  the  dean  and 
chapter  neglect  ot  refuse  to  appoint 
a  canon  residentiary  inoroper  time, 
the  bishop  by  virtiJe  or  his  general 
visitatoriM  oower  may  appoint  pra 
iempore,  till  aneh  election  be  had. 

SccMothu,  1. 


PIIRCUASBR. 
See  Mfeeimmi,  16,  If. 

qjjAUFiCATKm. 

See^om^. 

CHARTER  Si^SSiOM. 

1.  Whether  when  the  eeseions  ftilt^ 
facts  fuUy  and  ptrttcularlyy  ftrma 
which  they  infe#  fraudi  ibe  court  of 
B.  H  can  dratr  th€it  own  condntion' 
from  those  facts,  withom  regatd  to 
the  adjudication  of  the  sessions. 
^umref  The  KiKg  «.  The  Inhabit 
tants  of  Woodlands.  Ptige  961 

.3.  An  appeal  against  a  conviction  on 
the  34  Geo,  3.  c.  ^.  for  not  entering 
horsesi  ^c.  must  be  to  the  quarter 
sessions  next  after  the  tanvietimh  and 
not  after  the  execution,  Prosser  «• 
Hyde.  414 

3.  The  cotitt  of  B.  R.  ordered  the  ses- 
sions to  enquire  into  a  factj  which  ap- 
peared doubtful  on  the  original  order 
of  removal,  even  though  the  sessions 
stated  no  case  for  the  opinion  of  the 
court.    The  iCing  vi  Margam.      7f5 

See  Jppeal.    Order  rf  Metnova/. 


PROMISSORY  NOTES. 

See  £ffU  of  Exchange,    hftaii  4. 

PROVISO. 

1«  Ju4gment  as  in  case  of  a  nonsuit 
cannot  be  entered  on  the  plaintiff's 
neglecting  to  cany  the  record  down 
to  tnal  s  where  the  defendant  mi^ht 
hAve  carried  it  down  by  proviso. 
Kingv.  Pippett.  492 

2.  Where  the  defendant  carries  down 
the  cecoid  liQf  proviso  it  is  sufficient  if 
he  obts^A  the  usual  rule  for  trial,  even 
though  it  be  obtained  after  he  has  g^- 
ven  the  plaintiff  nonce  of  onal*  Kmg 
♦.  Pippett.  695 

PROXY. 
See  Cbicbeeter  Church;  6.- 

PURCHASE. 

1.  Taking  a  grant  of  a  copyhold  with 
]#.  fine.  If.  heriot,  and  it.  rent,  is  a 
purchase  within  9  Geo-  1.  i,  7.  #.  5. 
The  King  «.  Wartrfmgton.  S41 

SceDewie. 


Vol- 1* 


QUOWAkRAMTO  INFORMA- 
TIONS. 

I.  These  are  no  longer  granted  of 
course ;  but  the  cotnt  will  coniider  all 
the  circumstances  of  the  case  before 
they  disturb  the  peace  of  corporations. 
The  King  v.  Stacey*  3 

3.  The  court  will  not  gtant  an  infor* 
niatioii  in  the  nature  of  a  quo  «Mr- 
ratuo  after  20  years  quiet  possession. 

id.t 

3.  But  even  after  20  years  qtuet  possej^ 
siouy  the  king  may  prosecute  by  hts 
attomey*genml.  th.  3 

4  Length  of  time,  though  less  than  20 
yearsj  may  induce  the  court  to  refuse 
such  an  information  under  certain 
circumstances.  i6. 3 

5.  Fourteen  years  quiet  possession  held 
a  sufficient  length  of  dme  for  refusing 
an  information.  The  King*.  Pikei 
and  Braddock.  T.  20  Geo.  2.  n.  2.  ih. 

6.  ^  W.  information  against  a  free- 
man of  the  borough  of  fFmcheUea  re- 
fused after  16  years  acqinescence  un. 
der  the  election  of  a  mayor,  (ui>der 
which  the  defendant  claimed.)  where 
a  mere  blunder  was  committed^  as  to 
the  person  who  ought  to  have  presi* 

ded 
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ded  thereat  in  the  afoMaoe  of  the  old 
mMjor,  whote  duty  it  was.  The  cor- 
poration consists  of  a  mayor.  Jurats, 
and  freemen:  and  the  elecaon  of 
mayor  is  made  annually  by  the  body 
of  freemen  ont  of  the  jurau,  which 
latter  have  no  right  to  vote ;  and  on 
that  occasion  the  election  appeared  to 
have  been  held  before  the  new  mayor 
himself  instead  of  the  oldest  freeman. 
Bnt  all  parties  had  concurred  at  the 
time.    The  King  v  Stacey.      U>  B,  \ 

7'  Whether  the  court  will  grant  an  in- 
formation to  impeach  a  derivative  ti- 
tle where  the  person  firom  whom  it 
was  derived  died  in  the  undisturbed 
possession  of  it.  S^wtrc  ?  The  King 
V.  Stacey.  «    4 

B*  Such  utle  shall  not  be  im)}eached  by 
those  who  have  acquiesced  and  tcted 
under  it.  ib.  4 

9.  After  the  death  of  a  mayor,  BUUk- 
stonct  y-  would  not  sutler  his  eligibili- 
ty to  be  disputed,  but  merely  the  fact, 
whether  he  was  mayor  or  not,  which 
the  corporation  books  shewed ;  and  if 
he  was  in  hu:t  mayor,  it  was  to  be  ta- 
ken that  he  had  been  regularly  so. 
The  King  v.  Spearing.  Spring  tut 
at  Winchester,  1771.  i6  4 

10.  W  here  any  one  of  several  issues  in 
m  quo  vanaitto  information  is  Ibuitd 
for  the  prosecutor,  un  which  judg- 
ment of  oiuter  is  given,  he  is  entitled 
to  costs  on  all  the  issues.  The  King 
V.  Downes.  453 

11.  Acceptance  of  charters,  and  their 
validity :  and  pleading^  in  quo  war. 
ranio  informations*  See  the  King  v. 
Amery.  575 


RANSOM  BILL. 

1»  In  the  case  of  a  ransom  bill,  the  ow 
ners  are  not  liable  beyond  the  value  of 
the  ship  and  cargo.     Uelly  u  Grant 
T.  33  Geo  3.  cited  iu  Yaies  v.  Hall 

76 

3>  But  a  promise  by  a  captain  of  a 
ship,  on  behalf  of  his  owiient,  when 
the  ship  was  taken,  to  pay  monthly 
wage^  to  one  of  his  sailon,  in  order  to 
induce  him  to  become  a  hostage,  is 
binding  on  the  owners,  althoogh  they 
abandon  the  ship  and  cargo.  Yaies 
V.  Hall.  73 

^  ^wtre  ?  Whether  after  a  capture 
Mid  nuMomi  the  owner  is  liable  to  pay 


wages  for  the  nroe  which  elapsed  pre* 
vioiis  to  the  capture }         ibm  Ftgc  79 
See  Ship,  3,  3. 

RATE. 
See  Poor  Jtau, 

RECOGNIZANCE^ 
See  Certiorari,  1.  or  Cottit  5, 

RECORD. 

1.  A  biU  of  MiddiescM  filed  of  reconl, 
as  of  the  34  Geo.  3.  when  it  ought  to 
have  been  of  the  35thy  may  be  amend- 
ed agreeable  to  the  truth.  Green  i». 
Rennet.  788 

3.  The  principal  circurestMioe  which 
guides  the  discretion  of  the  court  in 
applications  to  amend  any  of  their  re- 
cords, or  other  proceedings,  is  that 
there  is  something  to  amend  by. 
iA.78^ 

RECORD  ARl^ior  Joqueiatn. 
See  Cotu,  13. 

RECOVERY. 

See  .Aemmw^. 

RECTOR. 
See  Ltctyrtr. 

REMAINDER. 

L  A.  tenant  for  years,  remainder  to  B. 
fur  lite,  remainder  to  the  first  and 
other  sons  oi  B.  in  tail,  remainder  to 
B.  in  tail ;  A.  and  B.  join  a  lease  and 
release  to  make  a  tenant  to  the  /r«- 
eifie,  and  suffer  a  recovery ;  the  estate 
tail  limited  to  the  sons  of  B.  is  not 
devested  by  the  recovery,  nor  ^  ia 
there  any  forfeiture  of  the  reqiecdve 
estates  of  A.  and  B.  Smith  dem* 
Richards  v.  Clyfford.  738 

3-  By  such  recovery  B.  only  barred  hit 
remainder  in  tail,  subsequent  to  the 
remainder  in  tail  to  his  firat  and  other 
sons*  ib, 

SecDcviscgS, 

REMOVAL. 
See  Order  <^  RentowU. 

RENEWALS  OF  LEASES. 
See  t'tnu.     homis. 

RENT. 

1.  Bankruptcy  is  a  plea  to  an  aetion  of 

debt  on  the  reddendum  in  a    lease. 

Wadham  V.Marlowe.  91 
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3.  Wliethtfr  btnkniptqr  is  a  plea  to  an 
actkm  of  e&oenant  for  rent,  ^luere  ? 
Ludfbrd  «.  Barber.  ^e  86 

See  BomU.  Dittrett.  Evidence,  3. 
Landlord  and  Tenant  1. 

REPAIRS. 
1.  When  not  pleadable  by  an  hebto 
debt  on  bond. 
See  Jneadinge,  14, 15. 

REPLICATIONS. 
See  P/eodingf,  1,  2. 

REVERSION. 
See  De9ue,  1.    MemMinder. 

ROBBERY. 
See  Carriert^  1,  2. 

RULE. 
1.  A  rule  issued  in  the  Tacatlon,  thoogh 
tested  in  term  time,  requiring  a  she- 
riff to  return  a  vrrit,  it  irregnlar ;  and 
an  attachment  against  him  ibr  diio- 
beying  it  will  be  set  aside  by  the  court 
on  motion.  The  King  v.  The  Sheriff 
of  Cornwall.  552 

S. 

SCIRE  FACIAS. 

1.  A  ^^^  Facia*  to  revhre  a  jndg- 
x\  ment,  entered  on  a  bond  seen* 

ring  an  annuity,  granted  before  the 
17  Geo.  3.  c.  26.  s.  2.  commanding 
that  no  action  shall  be  brought  on  any 
judgment  already  entered,  (unless  cer- 
tain requisites  were  complied  with,) 
is  an  action  within  that  daose.  Fen- 
ner  v.  Evans.  267 

2.  A  tcirefaeiat  to  revive  a  former  judg- 
ment is  so  far  a  continuation  of  the 
same  action,  that  if  the  pluntiff 's  tes- 
tator  had  agreed  not  to  bring  a  writ 
of  error  in  that  former  action  ;  such 
agreement  shall  bind  his  executors 
upon  the  set'C  Jaciae  being  brought 
against  them  Executors  of  Wright 
V,  Nntt  in  Error.  388 

See  Bankrupt  Awgneet  of, 

SCOTLAND. 
See  Game,  i.     Univertity, 

SECURITY. 
See  yudgmentf  4. 

SEPARATE  MAINTENANCE. 
See  Baron  and  Ftrne^  1, 2, 3, 7,  8. 


SERJEANTS  at  LAW. 
Appointed,  Page  147,  268,  551- 

SERVANT. 
See  Gowmment,    Matter  and  Servera. 
Senlement  by  hiring  and  Sentice.  Slttn^ 
der, 

SESSIONS. 

See  garter  Settione^ 

SET-OFF. 

1.  A  broker  with  a  commission  del-cre^' 
dere  cannot  pnrove  under  a  notice  of 
set.off  a  loss  upon  a  policy,  happening 
before  a  bankruptcy,  in  an  action  by 
the  assignees  of  the  bankrupt,  for  pre- 
miums upon  policies  under-written  by 
him,  and  for  which  he  had  debited 
the  broker*:  but  such  a  loss  may  be 
•et-off  under  the  general  issue.  Grave 
V.  Dubois.  112 

2.  After  a  role  to  alnde  by  a  special 
plea,  or  plead  such  other  plea  as  the 
defbidant  will  abkle  by,  he  may  plead 
the  general  issue,  and  give  notice  of 
set-off.  Cochran  v,  Robertson.  Mm 
20  Ceo.  3.  693,  n. 

3.  Wheire  a  prisoner  in  execution  i^ 
dischafged  by  the  consent  of  his  ere. 
ditor,  upon  giving  a  firesh  security  to 
satisfy  the  judgment ;  and  that  secu* 
rity  is  afterwards  set  askle  on  ac- 
count of  a  mere  informality  the  judg- 
ment is  satisfied ;  and  cannot  be  set 
off  against  a  demand  of  the  prisoner. 
Jacques  •.  Withy.  557 

SETTLEMENT. 
See  Quarter  Settiont.  Order  ofremxfoaU 

—  By  ApprenHccihiP' 

1.  Where  there  has  been  such  an  agree- 
ment between  the  master  and  the  ap« 
prentice  to  give  up  the  indentmres,  as 
that  to  an  action  of  covenant  brought 
by  the  former,  the  latter  couki  plead 
the  matter  in  bar  t  or  so  as  to  enable 
the  apprentice  to  bring  troner  or  deti- 
nue tor  the  indentures  on  the  master's 
refosing  to  deliver  them  op  ;  (he  in* 
dentures  are  consklered  as  cancelled, 
for  the  purpose  of  enabling  the  ap- 
prentice to  gain  a  settlement  by  hiring 
a«Kl  service,  though  the  inde«nurea 
still  subsist  in  fact.  The  King  «• 
Harberton.  139 

2.  But  when  indentures  of  apprentice- 
ship still  sobttst  in  point  of  law,  and 
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the  pauper  tias  served  anotlitr  irmster 
under  aa  idea  that  they  were  relin. 
quished,  no  lettlernent  Is  gamed  by 
SQch  seryice,  either  aa  an  apprentice 
or  as  an  hirei)  servant.  The  King  «. 
8a..dford.  Bag€  361 

3.  An  apprentice  cannot  g^n  a  settle- 
ment in  a  different  pariah  by  teryin;; 
another  roaster*  uotess  there  be  an 
express  consent  of  the  original  mas- 
ter to  the  particular  service  t  a  mere 
recommendatieii  is  not  sufficient,    ih. 

4.  The  latter  part  of  the  service  of.  an 
apprentice  n^y  l^  joined  to  the  for- 
iner,  nocwithslaading  ^ny  intervenr 
|»g  iervi^:? ,  i*. 

%,  A  second  certificate  to  a  pailper  4is* 
charges  a  former  one  given  ^  the 
aamepaqsh  TboKmg  «.  St.  Peter, 
Derby.  21^ 

9>  If  aparish  are  desiteuB  to  get  rid  of 
a  certificate,  t  is  inciiaibeat  en  them 
to  shew  cl^rly  some  matter  in  db 
charge  thereof;  and  the  court  wiM 
mat /ir$tume  such  discharge  from  other 
licts.     The  King  v.  Wafbluigtor. 

941 

3.  A  certificated  man  mi^y  gain  a  settle- 
ipeot  by  residing  40  days  on  his  own 
estate.  i&.  The  king  v.  Cold  Ash- 
ton      Bur.  S^  Cm.  4SO 

4-  A  voluntary  gift  of  an  estate,  air 

though  under  the  v"^ne  of  3f>K  and 

40  days  lesifkn^  theteon,  will  give 

a  settlem^t  to  a  certiflcatc4  man 

1*3.241 

S'  A  certilicate  given  to  a  piuper  is  an 
inderaaity  to  the  parish,  to  which  the 
pauper  is  going,  from  the  consequen. 
ces  uf  permitting  hhn  re  feaide  there. 
The  l(iiig  f .  Newington  356 

0.  ^  tempo^rary  absence  for  a  particu- 
lar p^niise  will  not  diaehafge  a  certi- 
ficaie^^  iS^ 

7,  ftut  if  the  pauper  quit  the  parish,  to 
which  the  certiticate  is  given,  without 
any  intesttion  of  fetarning,  the  certi- 
ficate is  1^  ^  enc).  iS. 

9.  All  order  of  removf^,  adjudging  that 
the  pauper  was  settled  at  J.  fy  w^tuf 
qf  a  c$nifitatft  was  confirmed  at  the 
sessi-  >B  en  the  m^fitss  on  its  beii^ 
atated  by  the  sessions  according  to  di- 
yectioit  from  t^  court,  tha?  the  cer- 
tificate was  not  signed  by  a  majority 
pf  the  4:hurchwai3ena  ^nd  overseers 
of  A,  Til  ;s  court  Quaahcd  the  otciers. 
Jhe  King  «.  Maigam.  775 


1.  Taking  a  graiit  of  a  copyhold 
1#.  fine.  It.  heriot,  and  It.  reat»  ia  a 
purchase  within  9  Aeto.  1  c.7^9  5<. 
The  King  «.  WaiWtngton.     Fugg  ML 

2.  A  voluntary  gift  of  an  estate,  though 
under  the  valae  of  30C  wiH  g^  a 
settlemeatt  whetim  the  doact  Sea 
certificated  man  or  not.  A. 

-m-v  By  Bhing  mid  Sermtt* 

1  Where  the  master  ini&ated  on  tivii. 
ing  away  hu  servant,  andtfaiew  dowa 
Ids  vfages,  which  the  other  took  ap^ 
and  then  went  away,  and  after  ^ 
expiration  of  six  days  luiuiiedat  the 
moffer^  reyaett,  anid  served  the  re* 
maander  of  the  year,  the  absence  was 
not  purged  by  the  sa^seqaeat  vctani. 
The  King  v»  Oresham.  lOt 

2  Absence  can  only  be  ppigad  where 
the  act  itself  b  doi^tfiil  ik. 

3  Unring  and  service  froas  the  day  alw 
lerold  JMaNcjMaaf  da^,  oatiltheold 
Mt0tmmm  day  fbUowmg  ia  mCcitjat 
t<*  pvc  a  setdameau  The  King  v. 
Skiplaai.  400 

4.  Mo  yttlement  is  gained  by  a  hiriag 
and  service  for  less  than  a  year, 
thoarh  the  master  tell  the  servant  at 
t||e  nine  of  the  hiring,  that  he  shall 
not  belong  to  the  patSoi,  aad  the  ses- 
siona  state  saeh  contracts  to  be  fraud- 
uleat.     The  King  «.  Muraley.      iM 

5.  If  a  servant  he  hired  from  il^owai- 
her  to  M^baeiwiat  following,  and  be- 
liMe  Muhadfmm^  dnj  his  maaccr  efc 
to  hire  him  firom  Mkkathmu  for  a 
year  at  certain  wages,  to  which  he 
does  not  agree,  but  remains  in  the 
house  till  the  second  day  after  hMh 
aeimm,  working  aa  nraal,  and  thea 
accepts  the  ofier,  and  serves  a  pait 
of  the  year  1  the  service  ander  the 
latter  hiring,  commences  on  the  iUi- 
ckaeknoerdqy,  and  may  be  coaled 
with  the  former  sennce,  so  aa  to  give 
a  settlement.    The  King  «.  Solgiavc. 

778 
See  Smlementfy  App^miUeedtip^  1,  S; 
3,  4. 

— -  ^  Mttniofe. 
1.  Bastards  are  within  the  meaniiig  ef 
the  marriage  act,  25  Geo  S.»c.  33. 
which  requires  the  Consent  of  the  &- 
ther,  guardian,  or  mother,  to  the  mar- 
riage  of  persons  under  age,  who  are 
not  married  by  hinsa.  The  Khig  a, 
Hodaett.  94 
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SJtr^LMMENT.  By  mkwg  n  tem^ 
mem  cfiQl  ayear. 

1.  A  cattlegate  is  a  tenement  within 

the  IS  and  14  Car.  2.  c.  12.  to  as  to 

€Babfo  the  occupier  of  it  to  gain  a  se' 

tlement.      The    King    v.   Whixley 

^age  137 

%  It  is  not  necessary  that  money  sh^iuld 
be  paid  by  way  of  rent  for  a  tere- 
nent  under  the  13  and  14  Car.  2.  c. 
12.  Kepairing  gates  is  equivalent  to 
lent.  ib 

3m  A  fraadol^t  renting  of  lOA  per  an- 
inim,  Witt  not  give  a  settlemenu  Tic 
Kiiii'  V.  Woodlands  261 

4.  Where  the  pauper  rented  a  mead  ^ 
lor  ten  guineas  a  year,  and  did  •  (^ 
stock  it,  but  let  the  grass  for  the  firs: 
lialf  year  to  A.  B.  for  three  guiueus 
who  stocked  it,  and  ^id  him,  and 
tben  the  ptsoper  paid  his  landlord  halt 
m  year's  rent,  and  then  let  the  mcw- 
ii^  of  his  meadow  to  his  landlord 
iorfive  guineae,  and  the  after-gras.s 
liar  two  guinMS,  and  at  the  end  ' ' 
^  year  received  two  guineas  froii^ 
lus  landlord  on  the  balance  of  ac- 
counts ;  the  session^  adjudged  this  ^ 
fraudulent  taking,  which  the  court 
confirmed.  ib. 

jSL  Where  the  pauper  rented  the  fisher 
pf  a  pond,  with  the  ^>ear-6edge,  flags, 
and  rushes,  growing  in  and  about  rlu 
same,  for  10/.  a  year,  •*  the  court  u. 
derstood  that  the  soil  passed  with  ^ 
and  that  it  was  a  tenement  witht> 
the  statute  9  &  10  fT.  3.  r,  11  ' 
The  King  v.  Old  Alresford.  358 

6.  The  fact  of  the  pauper's  taking  a  te. 
nement  of  10/.  a  year  is  sufficient  to 
give  a  settlement  though  the  lessor 
may  have  no  title*  9^ 

7.  Where  a  pauper  rented  a  tenement 
of  8/.  a  year  in  A.  and  held  another 
af  2/.  10#  per  itrmum  in  B.  under  a 
parol  demise  froir  his  brother  to  bold 
iulong  at  the  btatber  pletued,  and  to 
be  torn  by  bim  again  ^aben  be  flea^^ 
and  was  lo  pay  nothing  fur  it,  this 
was  held  a  sofficien:  taking  of  a  te- 
nement  of  10/.  per  annum  under  the 
13  and  14  Our.  2.  c  12  for  the  pur- 
pose of  giving  the  pauper  a  settlement. 
The  King  e.  Fillongley.  458 

8.  The  criterion  by  which  the  court 
form  their  judgment  is  not  the  ability 
c£  the  party  coming  to  reside  on  m  te- 
nement of  10/.  a  year ;  for  if  a  per- 
son be  trusted  with  a  tenement  ot 
that  value,  even  out  of  ctoityy  that 
IsittfficieiU.  ib* 


0  Where  a  pauper  was  permitted  by 
several  persons,  having  a  right  of 
common,  to  occupy  a  teremcnt  of  10/. 
a  year  value  us  a  reward  for  his  ser- 
vice as  a  herd^  it  was  held  that  that 
gave  him  a  settlement.  The  ser* 
vice  of  the  pauper  was  equivalent  to 
his  paying  rent.  The  King  v  Melk* 
ridge  FHige  598 

See  Witnett,  6. 

SHERIFF,  BAILIFF, &c. 

1.  An  agreement  in  writing  to  put  in 
g<  I  <d  bail  for  a  person  arrested  on  mes- 
^e  process,  at  the  return  of  the  writ, 
r  surrender  the  body,  or  pay  debt 
and  costs,  made  by  a  third  person 
with  the  bailiffof  the  sheriff  in  consi- 
aeraticm  of  his  discharging  the  party 
arrested  is  void  by  23  H.  6.  c.  10. 
Rogers  e.  Reeves  418 

^.  1  he  security  in  such  cases  icust  be 
in  the  particular  form  marked  out  by 
"the  btamte,  otherwise  it  is  void,  and 
he  statute  requires  the  bond  to  be  gi<* 
ve.  to  the  MbetiffskS  such,  for  the  ap^ 
peuranee  ot  the  party,  and  for  no  oth- 
V  r  puqiose.  i^.  421,  % 

3  T  -e  obligation  being  given  to  the 
s  criff's  bailiff  is  bad  :  for  it  must  be 
'o  such  ofHcer  as  has  the  return  of 
pr.^ess.  ib* 

4.  Trespass  will  not  lie  by  the  assi^* 
nees  ot  %  bankrupt  against  a  sheriff 
for  taking  the  bankrupt's  goods  in 
execntioii  after  an  act  of  bankruptcy« 
and  before  the  issuing  of  the  commis- 
sioHy  notwithstanding  he  sells  them 
after  the  issuing  of  the  commission, 
and  after  a  provisional  assignment, 
and  notice  from  the  provisional  assig- 
nee not  to  sell.  Smith  and  Another 
assignees  of  Clarke  v.  Milles.        4r5 

5.  The  sheriff  or  his  officers  shall  not 
be  trespassers  by  relation,  if  the  first 
taking  were  lawful.  ib.  480,  i. 

6.  Where  two  writs  of  fieri  fadaa  a-, 
gainst  the  same  defendant  are  deli- 
vered to  a  sheriff  on  different  days, 
and  no  9aie  ie  actually  made  of  the  de- 
fisndant's  goods,  the  first  execution 
mutt  have  the  pri«>rity,  even  though 
the  seisure  were  first  made  under  the 
subsequent  execution  :  and  if  the  per- 
son  claiming  under  the  second  execu- 
tion pay  the  sheriff  the  amount  of  the 
debt  under  the  first  execution  for  hit 
security,  the  court  will  not  compel  the 
sheriff  to  refund  that  money  on  roo* 
tion.  Hutchinson  V.  Jdmstone.    729 

7.  Bui 
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7.  But  wfiere  the  sheriflT  htd  given  a 
bill  of  sale  to  the  person  dairoing  un- 
der the  second  execution,  that  was 
held  to  bind  the  sheriff.  Rybot  •. 
Peckham  M,  19  G.  3,    Page  731,  n. 

See  Attorney^  3. 

SHIP. 

1*  The  owner  of  a  ship  is  not  liable  be- 
yond the  value  of  the  ship  and  freight, 
under  7  Geo  2.  e  15.  e.  1.  in  the  case 
of  a  robbery  in  which  one  of  the  ma- 
riners is  concerned,  by  giving  intelli- 
gence  and  afterwards  sharing  the 
spoil.    Sutton  V.  Mitchell.  18 

%  A  promise  by  a  captain  of  a  ship  on 
behaJf  of  his  owners,  when  the  ship 
was  taken,  to  pay  monthly  wages  to 
one  of  the  sailors  in  order  to  induce 
him  to  become  a  hostage,  is  binding 
on  the  owners,  although  they  abandon 
the  ship  and  cargo.    Yates  v«  Hall/ 

73 

3.  ^.  Whether,  after  a  capture  and 
ransom,  the  owner  is  liable  to  pay  wa- 
ges for  the  time  which  elapsed  previ- 
ous to  the  capttuv  ?  ib,  79 

Sec  BUI  rf ladings  1, 2.  Contract,  1, 2, 
3.    U<mMm  B'iU^  1. 

SISTER. 
See  0/#fom,  1. 

SLANDER. 

1.  A  servant  cannot  maintain  an  action 
against  his  former  master  for  words 
spoken,  or  a  letter  written  by  him  in 
giving  a  character  of  the  servant,  un- 
less the  latter  prove  the  malice  as 
well  as  falsehood  uf  the  charge  i  even 
though  the  master  make  specific  char- 
ges of  (iraud.  W^atherstone  v.  Haw. 
kins.  110 

9.  There  may  be  an  implied  justi^a- 
tion  of  a  libel,  or  of  slander,  from  the 
occasion,  (as  if  read  in  a  judicial  pro- 
ceeding) as  well  as  on  account  of  the 
subject  matter.  i^. 

3ee  Libel, 

SMUGGLING. 

I.  By  24  Geo,  3*  c,  47.  and  the  e^rise 
laws,  the  forfeiture  of  a  vessel  at- 
taches the  moment  an  act  of  smug- 
gling is  done,  so  as  to  avoid  mesne  in- 
cumbrances or  alienations  between 
that  time  and  the  time  of  condemna- 
tion.    Lockyer  and  Others  v,  Offley. 

260 

2«  But  the  ^rown  \%  not  entitled  to  the 


intermediate  etmingB  of  the  vessd. 
Pag€^im 

3.  Neither  is  the  actual  property  of 
the  vessel  altered  till  after  the  vAxmtf 
though  it  may  be  before  condenma* 
tion.  1^, 

4.  Custom-house  officers  may  seize  for 
the  forfeiture  within  three  years  af. 
ter  the  fact  committed  t  and  the  at* 
tomey.gcneral  may  file  an  rafbrma. 
tion  at  any  tim«  whilst  the  ship  is  in 
berag.  ;a.  asi 

SOUTH  SEA  COMPANT. 

3ee  sJo/fienBtKi^  «. 

SPECinCATION, 
Sec  Letien  Patent,  2,  3,  4. 

STAMPS. 
1.  An  tmstamped  agreenent  to  wU  a 
share  of  a  ticket  in  a  lottery,  befoi« 
the  tickets  are  deposited  with  the 
commissioners,  is  within  the  penal- 
ty inflicted  by  the  21  ^ec.  of  22Gm. 
3.r.47.    The  King  V.  Hawksworth. 

450 
Sec  Xea«e,  6, 7, 

flTATITTES. 

1.  The  exceptions  in  the  enacting 
clause  of  a  statute,  which  creates  an 
offence  and  gives  a  penalty,  most  be 
negatived  b^  the  plaintiff  in  his  decla- 
ration.   Spieres  •.  Parker.  141 

2.  Not  so  where  they  are  contained  m 
a  subsequent  proviso.  ik, 

3.  Nor  if  they  are  contained  in  a  sub- 
•eqoent  statute,  in  which  case  the  dew 
fendant  must  shew  by  way  of  de- 
fence, that  he  comes  within  such  ex- 
ceptions.      The    King  %,  S.   Hdl. 

322 

4.  And  where  a  prosecutor  in  his  infor- 
nution  negatives  some  of  the  excep- 
tions which  he  need  not,  they  may  be 
rejected  as  surplusage.  ib, 

5.  Where  the  words  of  a  statvte  aie 
doubtful,  general  usage  may  be  called 
in  to  fxplain  them :  but  where  they 
are  dear,  the  usage  of  a  particohur 
place  cannot  control  them.  The  King 
v^  Hogg.  Tjig 

EDWARD  L 
SJE.  I.e.  I.       (G/rocerter)  71.  4S3 
13  E,  1. 1».  I.     {WertminMter  2)  72 


23  if.  6.  c, 


HENRY  VI. 
10. 


4ia 

EDWARD 
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EDWARD  IV. 
I  ^  4.  <;.  I.  Page  586 

HENRY  VIII. 


5  jr.  8.  c.  6. 
23  ^.  8.  c.  15. 
27  H  8.  €,  3. 
2r  H.  8.  <•  24. 
32  J7.  8.  c  40. 
34  aiu^  35  ^.8 


682 
372 
74i 
582 
682 
26.  4.  10. 583,  6 


ELIZABETH. 

18£/.c.3.«.  2.  98 

27  EU  c.  13.  (Hue  and  cry.)  72 

43£/.c,2.  99.374^7.726,7 


JAMES  I. 
I  ya,  I.  r.  15. 
1  >•  1.  c.  27. 

3  7a   Ur.l3. 

4  Ja.  1.  c.  3. 
7  Jm,  1.  c.  11. 
21  Ja,  1.  f.  31. 

CHARLES  IL 


622,3 
45 
45 

372 
45 

118 


13  Car,  2.  «f.  2.  c  2. 
i3aW  i4  Car  2.  c.l2. 

i6  aju/  z7  Cur.  2.  c.  8. 

22Cbf  2.C  X. 

22  aiu/23Car.  2.  r.iO, 

32  oju^  23  Git  2.  c.  25. 

29  Car,  2.  c  3. 

29  Car.  2.  c  7.  #.  6. 


373 

98  i37. 

244.  4i6.  45b 

151.  280.  624 

320.2 

i6o 

44.125 

729 

265 


WILLIAM  and  MARY. 

\Wandhi  c,\\^  322 

AandiW.  and  If.  c.  2i.  i92,3 

S  Wn  ami  M.C,  11.  i03 

WILLIAM  IIL 

6aw/7»^3.c.4.  682 

8aW9  »^.3.c.ii.#.6.  388 

^and9W,Z.c.ZQ.  247.778 

9amil0fir.S.€.lu  244  358 

xO  and  ii  »^  3.  c  i6.  633,  4 

iOaWii^.3.  <.33.  682 

ANNE. 

3aW4Jfi.f.9.#.  7.  408 

4ilii.ci6.  38i,4.453 

SJM.C.U.  (Act  of  Union)  48, 5i 

5  ^.  e.  i4.  44.  i25 

6Jn.c.3i.  38 

7An.c.t6.  58 

9  ifo .  <.  20.  453 

9  Jn,  c.  25.  44 

XO  Jn.  c.  x4.  28 

^0  An.  c.  26  *.  i09.  462 

I2il».#*.2#tf.i2?  40i 


GEORGE  I. 
X  Geo.  I.  c.  5.  tf.  6. 

X  Geo.i.*t.2.c.  lO. 

6  Cw  X.C.22. 

7  Ceo.  I.e.  28. 
7  Ceo.  z.c.  Si. 

9  Geo.  I.e.  7.*.  6. 

9  Gto.  I.  c.  22. 
lO  Geo  1.  c.  xO. 
XX  Geo.  X.  c.  i8. 


7x 

397.402 

93 

93 

18.93.600 

24x 

7x 

525 

423 


2  Ceo« 
4  Ceo. 

4  Ceo. 

5  Ceo. 

7  Geo, 
xi  Ceo. 
i3  Ceo. 
15  Geo. 
17  Geo. 
i9  Geo. 
i9  Geo, 

22  Ceo. 

23  Ceo, 
26  Ceo. 
33  Ctfo. 
Si  Geo. 


GEORGE  II 

C.24. 
tf.24. 
C.28, 
c.  30. 


235 
93 

445 
93.  1x2.  x58. 
36i.48i 
c.  x5.  i8.  75 

c.  j9.  #.  i2.  647 

c.  i8.  82.  o. 

r.  28  225 

C.38.  369.627 

c.  30.  ^       i4i 

c.  37.  J^      xx4 

i:.33.  5i6. 520.  527.543 
r.  XX.  67 

e.  33.  (marriage  act)  96 
<r.35.  682 

e.  i7.  682 


2  Ceo.  3. 
x2  Geo.  3. 
x7  Ceo.  3. 
2i  Geo.  3. 
22  Ceo.  3. 
22  Ceo.  3. 
22  Geo.  3. 

24,  Geo.  3. 
24,  Geo.  3. 
25  Geo.  3. 
25  Geo.  3. 
25  Ceo-  3. 
25  Geo.  3. 
27  Ceo.  3. 


GEORGE  in. 
<.  20.  682 

c.  23.  80.  a. 

c,  26.  267.  559.  733 

c.  x5.  525 

c.  25.  80.  a. 

c.  4,7.  s.  2i.  450 

€.47.         222.241,9.265. 
450 
c.2t.  4i4 

c.  47.  255.  260 

c.  4.  x47 

c44.  3i3  464 

c.  50.  252 

<•  59.  ^  (Letter/  act.)   222 
c.  I.  705 


See  Aneet. 
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SUPERSEDEAS. 

1.  A  soperaedeaa  obtained  after  judg- 
ment cannot  be  pleaded  in  bar  to  .an 
action  on  auch  judgment.  Topping 
v.  Ryan.  273 

2.  Tiie  allowance  of  a  writ  of  error  is 
of  itself  a  supersedeas ;  and  the  ser- 
vice of  it  is  only  to  bring  the  party  in- 
to contempt  if  he  proceeds.  Jacques 
«.  Nixon.  279 

2.  The 
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3.  The  rale,  that  a  |irit«Der«  who  is 
«nce  supenedeablti  always  conckiaes 
•Oy  only  hoick  so  long  as  he  icmaias 
in  tJbt  ^me  autody  andmuier  4Ai  4mme 
procett*  Rosev.Christ^id*  Fm^S9l 

4.  So  that  if  a  prisoner  on  mesne  pro- 
cess were  saperscdeable  for  any  in«- 
gularity,  he  cannot  take  advantage  of 
that  after  he  is  charged  in  eseoutioa^ 
if  he  had  any  opportunity  o£an>lyiag 
on  that  ground  befote  he  was  chuged 
in  execution*  ib. 

SUREtV. 

1.  Where  S.  L.  was  arrested  for  the 
mmount  of  goods,  and  B.  JL«  in  order 
to  procure  his  discharge,  became 
hound,  as  surety  with  him,  in  a  bond 
to  the  plaintifl^  payable  by  install- 
inents,  and  before  the  first  default  £ 
L«  became  a  bankrupt,  the  ptaintiff 
is  bound  to  prove  his  debt  under  thr 
commission,  by  virtue  of  7  Geo*  I.e. 
3t.  for  the  credit  was  given  to  both. 
Brooks  and  Another  «.  S.  and  E. 
Lloyd.  «7 

8.  A  surety  who  does  not  pay  the  debt 
of  the  principal  till  after  his  baakrupt- 
cy,  though  called  upon  and  liable  to 
pay  it  before,  may  hold  the  principal 
to  bial,  notwithstanding  bis  certificate. 
Paul «.  Jones.  599 

SURPLUSAGE. 

1«  Where  an  informer  need  not  n^a^ 
tive  any  of  the  exceptions  in  a  statute, 
•nd  negatives  some  of  them  only,  that 
part  of  the  information  may  be  refect, 
ed  as  surplusage.  The  King  «.  S. 
Hall.  390 

SURRENDER. 

1.  A  surrender  of  chambers  in  N€w 
bm,  to  the  treasurer  and  antients  >< 
the  society,  made  with  their  assent, 
to  the  intent  that  they  may  grant  *he 
said  chambers  to  a  purchaser,  passes 
the  estate  to  such  purchaser  before  aa- 
mission ;  for  admission  in  this  case  is 
not  necessary,  as  in  the  case  of  copy- 
holds, to  complete  the  grar.tee*s  estate, 
but  is  only  for  the  purpose  cf  signify- 
ing the  assent  of  the  society,  thai  the 
grantee  should  become  a  member  of 
the  Lm,  And  therefore,  upon  the 
death  of  the  surrenderee,  before  ao- 
mission,  the  society  may  mamiai  e- 
jectmeiK  for  them.  Doe  dem,  Warry 
and  others  v.  MiUer  and  Anoti>er  &x 
ecutors,  iSfc.  393 

d.  The  title  to  copyhold  lands^  relates 


back  from  Hie  tine  flf  tilt  admittaftod 
to  tbeaurreoder  as  against  aU  persoM 
but  the  lord  {  so  that  the  surrenderee 
may  recover  in  ejtotment  against  the 
amenderoronademiseiaid  hetwetn 
the  times  of  surrender  and  admit* 
unce.  Hoklfast  dem.  Wollams  «r. 
Clapham.  Page  60t 

3.  Whether  the  sorreodcMe  before  ad- 
mittuifie  can  racover  againat  the  loei^ 
or  a  stranger.  ^ucre  /  Uf* 

4  The  surrenderor  before  admittance 

onsidered  as  a  trustee  for  the  sur- 

feudetee}  and  as  between  them  ad* 

mittance  is  not  necessary  to  maintain 

ejectment,  it. 

Sot  Agreemeni,  X 

SURRENDER  of  a  LEASE- 
Soe2,ea«e,  3 

SWINDLER. 


TENANT. 
SttJfctioe* 

TENANT  from  YEKR  ta  YEAtf. 

L  Wt  ere  liable  for  «»e  ai>ti  'iccupatiott 
after  he  is  evicted.  S&.  U^aodOt- 
cupuion,  L 

2  Tenant  from  yaar  to  year  ovbtttm 
mortgage  or  grant  of  the  reversion  is 
entitled  co  six  rooaths  notice  tu  qoit 
before  the  end  of  the  year,  from  the 
mortgagee  or  grantee*  Birch  «. 
Wright  38a 

3.  If  a  tenant  from  year  to  year  hold 
tor  four  or  five  years,  either  tie  or 
his  landlord  at  the  expiration  of  that 
tmie  ma>  declare  on  the  demise  as  ha^ 
ving  been  made  for  snch  a  narober  of 
years.  *h.  USt^ 

TENANT   FOR  UFE. 
See7>vee%  i.     Warte     Forfin$iire,X 

TENANT  IN  TAIL. 
SeeTr^awr,  X.     Wasfe.     t'orftitm^  % 

TENANT  IN  COMMON. 
See  Ejectment,  9. 

TERMS  IN  CONVEYANCUfa 
Sec  Ejectment     Leate,  2>  -S* 


TERM. 
^See  jpleadit^f  3. 


TIME. 
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TIlCB. 

TOLLS. 
1.  A  generml  mdebitatus  tutmnptii  wiU 
lie  for  toDs.    Seward  v.  Baker. 

3.  If  a  person  chtiming  a  toQ  for  pas* 
sisg  over  an  tlighwaji  can  shew  that 
the  liberty  of  passing  over  the  soH, 
and  the  taking  of  toll  for  such  passage, 
are  both  immem6ria)»  and  that  «^Ve 
soil  and  the  tolls  were  before  the  ><«« 
of  legal  memory  in  the  same  hands, 
though  severed  smce  t  it  will  be  yre* 
sumed  that  the  soil  was  originally 
granted  to  the  public  in  conskleradon 
of  the  tolls  )  and  such  onginal  grant 
is  a  good  conslderattmi  to  support  the 
demand.  Lord  Pdham  v.  Pickers- 
gill.  660 

TOTAL  LOSS. 
See  AUMdonment,  l,  2,  3»  6* 

^  TOWNSHIP. 
1.  Wherever  there  is  a  constable,  there 
there  is  a  township.    The  King  ^. 
Sir  Watts  Hortom  374 

TRADE. 

1.  How  ht  trading  with  an  enemy  is 
^kgal  in  a  subject.  S^nere?  Gist «. 
Mason.  ^  84 

%  By  the  maittime  law  it  is  cause  of 
confiscation  in  a  stifaject,  provided  he 
is  taken  in  the  act,  but  it  does  not  ex- 
tend to  a  neutral  vesseL  ib. 

3*  Trade  is  not  transmissible ;  bat  is 
put  an  end  to  by  the  death  of  the  tra- 
iler.   Barker  «.  Parker.  295 

4.  If  executors  csnrry  oo  trade,  they 
must  do  it  as  individaals  unless  they 
carry  it  on  under  the  direction  of  the 
cotnt  of  Cbaneery.  lb 

5.  Acts  of  paliiaroeDt  relating  to  trade 
in  general  are  public  acts ;  but  an  act 
which  relates  to  a  certain  trade  only  is 
a  private  one.  Kirk  and  Others  v 
IfoweH*  t35 

See  Bond  4,  5, 6.    Jbrnarunce^  T. 

TRESPASS. 

1.  Trespass  Kes  and  not  case  for  work- 
ing  an  estray,  although  the  original 
taking  be  admitted  to  be  lawful* 
Ozley  V.  Wans.  12 

2.  A  person  may  jusdfy  a  tre^>ass  in 
fbUowing  a  fox  with  hounds  over  the 

Vol.  I. 


grounds  of  anotheri  if  he  Afk%  no  irnne 
than  is  necessafy  to  kin  the  fox. 
Gundry  %.  Fekham.  Fa^jc  344 

3.  Trespass  will  not  lie  for  tnterhtg  into 
a  pew,  because  the  plaintiff  has  not 
the  exclusive  possession,  the  possessi- 
on of  the  church  being  In  the  parson* 
Stocks  o.  Booth.  430 

4.  Trespass  will  not  lie  by  the  assignees 
of  a  bankrupt  against  the  sheriff  for 
taking  the  goods  of  a  bankrupt  in  e»t 
ecution  after  an  act  of  banktuptcy* 
and  before  the  issuing  of  the  com* 
misskm ;  notwithsunding  he  sells 
them,  after  the  issuing  <^  the  com 
mission^  and  after  a  provisional  as- 
signment and  notice  from  the  provi- 
sional assignee  not  to  selU  But  the 
assignees  may  bring  Ucncf  Smith  and 
Another  assignees  of  Clarke  «.  Miiles. 

475 

Si  To  entitle  a  mah  to  bting  trespass, 
he  must,  at  tbe  time  when  the  act 
was  done,  which  constitutes  the  tres« 
pass,  either  have  the  actual  pottcstion 
in  him  of  the  thing,  which  is  the  object 
of  the  trespass  i  or  else  he  must  have 
a  conHruetivt  potte^non  in  respect  of 
the  right  bang  actually  vested  in  him  ; 
as  in  the  case  of  an  estray  or  vrreck 
before  seizure  by  the  lord.        ib.  480 

6.  An  executoHs  right  is  derived  from 
the  will }  the  probate  is  only  fvklence 
of  it )  therefore  he  has  a  constructive 
possession  firom  the  testator's  death. 

ib. 

7*  Officers  doing  their  duty  shall  not 
be  trespassers  by  relation4    ib.  480, 1 

6.  Trespass  does  not  lie  against  excise 
officers  who  enter  into  a  person's 
house  by  virtue  of  a  legal  wanrant  to 
search  for  smuggled  goods,  although 
none  such  be  found  therein.  But 
ease  lies  for  maliciously  obtaining  or 
executing  the  warrant.  Cooper  and 
Another  «.  Boot  in  Error.  S^ 

See   €o9t9y  i9.     FalM  imprisanrnent* 
Ifevt  Auignnuttt* 

TRIAL. 

1.  The  granting  of  a  trial  iu  bar  is  in 

the  discretion  of  the  court,  and  mast 

depend  upon  the  particular  circum^ 

stances  of  the  case.    The  Ring  v. 

Araery.  363 

3.  Whet«  a  fahr  trial  cannot  be  had  in 

the  cotmty  where  the  matter  arises, 

the  trial  will  be  awarded  in  tbe  next 

English  county  where  the  king's  writ 

of  veaire  runs*  *  ib4 

3.  Therefore 

o  o  o  o  . 
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3*  Tbetefore  where  the  ictioo  arose  inl 
the  cjLty  of  Chester,  and  a  fair  trial 
could  not  be  had  there,  the  venire  waal 
awarded  into  the  county  of  Salop. 

Page  363 

TRIAL  NEW. 

1.  Not  granted  to  give  the  defendant 
an  opportunity  of  proving  the  illega- 
lity of  a  policy,  which  was  not  ille- 
.gal  on  the  face  of  it  {  for  he  should 
have  shewn  it  on  the  trial.  Gist  v.  Ma* 
son.  84 

2.  The  court  may  iu  any  case  grant  a 
new  trial  upon  the  ground  of  exces 
sive  damages.  Ducker  «.  Wood.   277 

3.  An  objection  to  the  competency  of 
witnesses,  discovered  after  a  triaJ,  is 
not  a  sufficient  ground  of  itself  for 
granting  a  new  trial ;  but  it  may  have 
some  weight  with  the  court  where  the 
party  applying  appears  to  have  me- 
rits.   Turner  v.  rearte.  717 

TRIAL  BY  PROVISO. 
See  Promito, 

TRINITY- HOUSE. 
1.  A  younger  brother  of  the  corpora- 
tion of  the  Trinity  Bouse  is  not  ex- 
empt from  serving  the  office  of  head- 
borough  or  constable*  The  King  v. 
T  Clarke.  679 

TROVER. 

1.  An  action  of  i/orer  canitot  be  main- 
tained by  a  tenant  in  tail,  expecunt  on 
the  determination  of  an  estate  for  life, 
without  imi)eachnient  of  waste,  for 
timber  which  grew  upon  and  was  se* 
vered  from  the  esute-    Fync  v»  Dor. 

55 

2.  Trover  must  be  founded  in  the  pro. 
perty  of  the  plaintiff.  56 

3.  Trover  and  not  trespass  lies  by  the 
assignees  of  a  bankrupt  against  a 
sherifi*,  for  taking  the  goods  oi  the 
bankrupt  in  execution,  after  an  act  of 
bankruptcy,  though  before  the  issuing 
of  the  commission,  where  he  sells 
them  after  the  issuing  of  the  commis- 
sion, iS^c  and  has  notice  from  the 
provisional  assignee  not  to  sell.  Smith 
and  Another  assignees  of  Clarke  v. 
Milles.  476 

4.  A  member  of  an  amicable^  society, 
intrusted  with  a  box  containing  the 
fund,  and  bound  by  bond  to  keep  it 
satety,  cannot  maintain  r' over  agamst 
another  member  and  a  third  person. 


who  take  it 
Camsell. 


firofli  hinu' 


HoUkby  v. 
Page  658 


TRUST. 


See  £jectmeni» 

TRUSTEES. 

1«  A  clause  in  a  marriage  senlemcair, 
«*  that  the  trustees  shoukl  not  be 
chargeable  with*  or  accountable  for, 
any  money  arising  in  execution  of  the 
said  trusts,  but  what  the  person  or 
persons  so  to  be  accountable  shoukl 
actually  receive,  *'  does  not  bind  the 
trustees  generally  as  a  caveaam,  but  is 
a  clause  of  indemnity  to  take  awaj 
that  responsibility  which  each  would 
otherwise  be  subject  to  for  the  acts  of 
the  others  ;  and  only  leaves  each  of 
them  accountable  for  what  he  actmdly 
receives,  as  for  a  simple  contract  debt^ 
Bartlett  v.  Hodgson.  42 

See  Ejectment* 


VARIANCE. 

1.  T  N  an  action  for  bribery  at  an  ekc« 
X  tion,   where  the  declaration  set 

forth  the  precept  firom  the  sheriff  tn 
the  portreeve  of  a  boroiigb,  the  hn- 
pioper  insertion  of  the  word  "  i^*'  in 
such  precept,  viz.  «•  and  if  the  said 
election  so  made,"  l3te>  is  not  a  £stal 
variance,  but  is  to  be  rejected  as  sur- 
plusage. King  «.  Pippett.  ^5 

2.  In  an  action  against  the  sheriff  £or 
taking  goods  without  levying  a  year's 
rent,  the  plaintiff  underuking  to  set 
forth  the  particuUrs  of  the  demise 
(which  was  unnecessary)  and  not 
proving  them  as  laid,  most  be  non- 
suited. Bristow  V.  Wright.  (Doqgl* 
642.)  ^6 

3.  Undertood  for  underetood  in  an  indict* 
ment  for  perjury  held  an  immaterial 
variance.  The  King  v.  Beach.  (Cowp. 
229.)  ib.  237 

4.  An  indictment  for  an  assault  had 
these  words,  **  whereby  his  life  was 
greatly  despaured  of,"  an  indictment 
for  perjury  committed  on  that  trial« 
setting  forth  the  former  iiMlictmenty 
omitted  the  words  «'  deepMred"*  which 
was  supplied  by  the  couru  The  King 
V.  May,  ^Doi^l.  183)  ib.  237 

5.  The  record  in  an  action  Bx  fidse 
imprisonment  set  forth  a  few  of  the 
first  words  in  a  bill  of  Middlesex,  and 
then  added  an  (9'c.  the  (^c  was  hekl 
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Vjr  Lk  Ch.  !•  to  be  tio  variance  from 
the  bill  of  MidJietex  when  read  at  the 
trial.  Wilson  «.  Mawson.  ^  Sittings 
mfterMich.  13  Geo.  3.  at  Westmin- 
Iter.  plage  237 

6^  In  an  action  by  the  bailiff  of  West- 
minster against  the  defendant,  in  the 
aature  of  an  escape,  the  declaration 
stated  a  ia^tm  against  Donner  and 
J.  Doe,  with  an  ae  etiam  against 
Donner  for  30/.  The  writ  produced 
in  emidenee  was  against  Donner  and 
two  others,  and  not  against  J.  Doe. 
Lord  Mant6eld  held  this  to  be  good, 
k  being  a  sufficient  writ  to  warrant 
the  arrest.  Hendray  v.  Spencer. 
Sittings  af^er  Michaelmas  177.'^^  at 
Westminster.  i6. 238 

7.  In  an  action  for  bribery,  the  deda- 
nttioQ  stated  the  precept  to  be  direct- 
ed to  the  mayor  only  ;  bnt  the  pre- 
cept proved  was  directed  to  the  nutyor 
0W  harget9e9t  which  was  held  to 
prove  the  dedaration.  Cuming  «< 
Sibley.  E.  9  Geo.  3.  C.  B.       ib.  339 

8.  In  cases  opon  contracts  it  is  neces- 
tanr  to  set  oat  the  contract  truly  ;  and 
a  dnffisrence  in  any  part  Is  fatal,  be- 
cause the  contract  is  entire,     ib  240 

9.  An  indictment  for  peijury«tated  the 
bill  luid  chancery  to  be  directed  to 
Robert  Lord  Henley,  tStc.  whereas  it 
was  to  Sir  Robert  Henley,  knt.  ^c. 
and  the  objection  was  over  ruled.  The 
King  XT.  Lookup.  T.  7  Geo.  3-  B.  JR. 

ib.2^ 

10.  In  an  action  on  a  bail  bond,  the 
special  original  being  returnable  co- 
ram domino  rege  ubiamque  tune  Jwrit 
hi  Angiia,  the  omission  of  the  word 
tt^'rtm^iie  was  held  notfataly  for  the 
wnt  is  to  compel  appearance  before 
the  king  m  bU  court,  and  not  in  per- 
ion,  and  therefore  it  could  not,  as  was 
objected,  be  to  compel  appearance  out 
of  England.  Shuttleworth  v.  Pilking- 
ton  (2  Stra.  1155).  ib.  240 

11.  Where  the  contract  declared  upon 
was  that  the  defendant  should  deliver 
to  the  plaintiff  all  his  ullow  at  4/.  pet 
stone ;  and  the  contract  proved  was, 
that  the  defendant  should  deliver  it  at 
4».  per  stone,  and  «o  mucb  more  at 
the  p/aintiffpMi  to  any  other  pertm  / 
this  was  held  a  fatal  variance. 
Churchill  v.  Wilkins.  Pa^  447 

12«  In  an  action  against  the  defendant 
for  negligence  as  an  attorney,  in  not 
prosecuting  a  debtor  of  the  plain- 
tiff's to  jwigment  \  the  return  of  the 


writ  on  which  the  debtor  was  arrest- 
ed being  laid  to  be  in  the  25th  year 
of  the  reign,  \2tc,  and  the  writ  itself 
appearing  to  be  returnable  in  the  24th 
year,  this  was  held  to  be  a  fatal  vari- 
ance, even  though  the  day  of  the  re- 
turn was  alleged  in  the  declaration 
under  a  vide/icit.  Green  «.  Bennett. 
Page  656 
i3.  In  an  action  by  the  consignor  of 
goods  against  a  carrier  for  non  delive- 
ry, where  the  plaintiff  alleged  in  his 
declaration  that  the  defendant  under- 
took to  deliver,  is^c.  in  consideration 
of  the  hire  to  be  paid  by  the  plaintiff, 
and  proved  that  the  hire  was  to  be 
paid  by  the  eonMignee,  it  was  held  not 
to  be  a  variance ;  the  consignor  being 
liable  by  law.    Moore  v.  Wilson.  659 

VENUE. 

1.  The  venue  in  an  action  for  a  libel 
cannot  be  changed.  Pinki^ey  «.  Col- 
linsy  57i.  and  Clissold  v.  Clissold.  647 

2.  In  debt  on  bond,  the  court  tipon  the 
application  of  the  defendant,  will 
change  the  ventie  to  the  place  where 
his  (kfence  arises,  and  the  plaintiff's 
as  well  as  the  defendant's  witnesses 
reside.  Foster  v.  Taylor.  781 

3-  But  see  several  instances  where  si- 
milar applications  were  refused,  when 
the  defendant**  witnesses  only  resided 
in  the  country.  782  n« 

See  7rial,  2,  3. 

VENIRE. 
See  Trials  2.  3. 

VENIRE  DE  NOVO. 

1.  A  court  of  error  cannot  award  a 
venite  de  ncno  when  the  proceedings 
originate  in  an  inferior  court.  Tre- 
vor %.  WaU.  151 

2.  Whether  a  venire  ilenovo  nraj  be  awar- 
ed  by  a  court  of  error,  Johnstone  «. 
Sutton  in  Error,  Exchq.  Ch.         528 

VERDICT. 

1.  Nothing  is  to  be  presumed  after 
verdict  to  have  been  proved  but  what 
is  expressly  stared  in  the  declaration, 
or  what  is  necessarily  implied  from 
those  facts  which  are  suted*  Spieres 
V.  Parker.  141 

See  Modtu,  1. 

VIDELICET. 
See  ^rjwy,  6.  Variance,  12.  ' 

VISITOR. 
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VISITOR. 
$ee  Prohibftiofh  3»  4. 

U. 

UNDERTAKING. 
See  Agreement, 

UNIVERSITIES. 

I.  Statutes  allowing  certain  privileges 
to  the  members  of  the  universities 
are  confined  to  those  of  the  two  En- 
glisli  universities,  unless  otherwise  ex- 
inressed.     Jones «.  Smart.     Pag9  49 

See  Gmntf  3. 

USAGE. 
I.  Where  the  words  of  an  act  of  par- 
Iiameiit  are  doubtful,  general  usage 
may  be  called  in  to  explain  them : 
bur  where  thej  are  clear,  the  usage 
of  a  particular  place  cannot  control 
tbem.    The  King  V  Hogg.  738 

USE  and  OCCUPATION. 
5,  An  action  for  use  and  occupation 
maf  be  maintained  by  a  (grantee  of  an 
annuity,  after  a  recovery  m  ejectment 
i^ainst  a  tenant  who  was  in  possessi 
on  under  a  demise  from  year  to  year 
lor  all  rent  in  his  hands  at  the  time  of 
notice  by  the  grantee,  and  down  to 
the  day  of  the  demise  in  the  eject- 
ment, but  not  afcerwaids.  Birch  «. 
Wright. 

USURY. 

See  Usurious  Contract, 


378 


USURIOUS  CONTRACT. 

1.  Before  a  party  can  entitle  himself  V 
a  civil  action  to  relief  from  %u  usuri- 
ous contract,  he  must  tender  all  the 
money  really  advanced*  Fitzroy  v 
Gwillim.  153 

2.  Where  goods  were  pawned  to  a  bro- 
ker for  a  certain  sum,  and  usurious 
interest  agree  to  be  paid  thereupon, 
the  pawner  of  the  goods  cannot  main- 
tain an  acdonof  trover  for  them  in 
Older  to  get  rid  of  the  usurious  con- 
tract, without  first  tendering  the  mo- 
ney which  had  been  actually  advanced 
fund  l^al  interest .  ib. 

W. 

WAGBR. 

1  A  Wager  between  two  5|0ters  with 
JlV  respect  to  the  event  of  an  elec- 


tion of  a  member  to  serve  in  patlia* 
meot,  laid  belbre  the  poll  began,  is 
illegaJ*  Allen  v.  Heam.        Piige  56 

2.  S^ufrCf  Whether  a  wagjo*,  that  war 
would  be  declared  against  France 
within  three  monthsi  is  void.  Foster 
tr,  Thackery.  7r.  21  Geo.  3.  £.  X. 
cited  in  Allen  v-  Heam.  ST 

3.  A  wager  upon  the  eiFent  of  a  caase 
in  the  house  of  lovds  or  the  courts  of 
justice  is  void,  if  laid  with  a  lotd  of 
pariiameiit  or  a  judge.  Allen  v.  Heam. 

€Q 

WAGERING  POLICY. 
See  Jnsurmtce,  19, 20. 

WAGER. 
See  Rauom  BUL 

WAVER. 

St6BiU(f£xcbQmge,  17. 

WARRANT  ifJttom^, 
Stt  Attorney' 

WARRANTY. 

See  Intursnoe,  25,  26,  27. 

WASTE. 

1.  An  action  of  trover  cannot  be  main* 
tained  by  a  tenant  in  tail  expectant  on 
the  determination  of  an  estate  for  life, 
without  impeachment  of  wastes  for 
timber  which  grew  upon  and  was  se- 
vered from  the  estate.    Pyne  v.  Dor. 

55 

2.  There  is  a  distinction  to  be  taken 
between  waste  and  destruction,  in 
conformity  to  the  practice  of  the  court 
of  chancery.  ^.  56 

3.  Tenant  for  life  without  Impeach- 
ment of  waste  has  an  absolute  proper^ 
ty  in  trees  as  soon  as  they  are  cut 
down.  ih» 

4  The  clause  «  without  impeachment 
of  waste**  will  not  warrant  a  tenant 
for  life  in  nnleading  a  honse  and  {Ml* 
ling  down  the  tiles.  Vane «.  iJord 
Barnard  cited  in  Pyne  v.  Don       i6» 

5.  The  coqrt  of  chancery  have  also  pre- 
vented a  tenant  for  life  vitbom  im^ 
peacbment  ^vxfstg  from  cutting  down 
an  avenue  leading  to  a  house,  but 
not  all  ornamental  timber,  tA. 

6  But  in  the  case  of  Sir  Herbert  Pac- 
kingron  (3  Atl»  215)  a  court  of  equitj 
protected  trees  which  were  either  aa 
ornament  or  shelter  to  an  house,    t^* 

7.  In 
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r.  In  Chariton  tr.  Chariton  mentioned 
by  Lotd  Hardwicke  in  3  Jri.«316. 
LordCh.  Kin^  prevented  a  tenant  for 
life  without  impeachment  of  watte 
from  felling  trees  in  a  park.  Note,  b 
in  Pjoe  V.  Dor.  JPltge  65 

WAY. 

1.  Under  the  grant  of  a  free  and  conve- 
nient way  for  the  purpose  of  carrying 
coals  (among  other  things)  the  gran- 
tee has  a  right  to  lay  a  framed  wag- 
gon way.  Senhouse  v.  Christian.  5m> 

2.  Uiider  a  grant  of  a  way  from  J*  to 
£^  in^  tbrcufibf  tni  along ^  a  particular 
way»  the  grantee  is  not  justified  in 
maJdng  a  transverse  road  jctom  the 
same.  ib» 

WEST  INDIA  TRADE. 
StitPUadingt  6. 

WILL. 
See  De^ite. 

1.  Copyhold  lands  purchased  after  a 
willy  disposing  of  all  the  testator's 
hincls,  do  not  pass  by  the  will.  Spring 
den.  Titcher  v.  Biles.  M,  24  Geo. 
B.R.  435,   n. 

WITNESS. 

1.  A  co-obligor  in  a  bond  to  the  ordi- 
nary under  22  and  23  Car.  2.  c.  10.  is 
a  competent  witness  to  prove  a  tender 
by  the  administratrix.  Carter  «. 
Pearce.  163 

2.  So  a  creditor  of  the  administratrix  is 
a  good  witness  for  the  same  purpose. 

ib.  164 

S.  The  bare  possibility  of  a  witness  be- 

ing  liable  to  an  action  in  a  certain 

event  is  no  objection  tc  his  comfieten- 

ty  ib. 

if.  But  bail  cannot  be  a  witness  for  the 

principal.     -  ib. 

S.  In  order  to  render  a  witness  incom 

petent,  it  is  necessary  to  shew  that  he 


roost  derive  a  certain  benefit  firom  the 
determination  of  the  cause  one  way 
or  the  other.  Page  164 

6.  Where  A.  rented  a  tenement  to  C. 
who  covenanted  to  re-imborse  him 
all  the  poor  rates ;  and  J.  afterwards 
tmderlet  to  B.  /  J.  was  held  to  be  a 
competent  witness  to  prove  such  let- 
ting to  B.  f  upon  an  appeal.  The 
King  V.  Woodlands.  »2 

7.  A  person  is  not  a  competent  witnesa 
to  impeach  a  security  which  he  has 
^ven,  although  he  is  not  interested  in 
the  event  of  the  suit.  Walton  v. 
Shelley.  296 

8.  So  that  where  a  bond  waa  given  in 
conskleimtion  of  delivering  up  a  pro- 
missory note,  an  indorser  was  not 
;>ermitted  to  prove  that  the  considera- 
tion of  the  note  was  usurious.        ib. 

9.  Whether  a  person  who  is  interested 
in  the  queetion  put  to  him,  though  not 
in  the  event  of  :he  suit,  be  a  compe- 
tent witness*    ^  ?  ib» 

10.  An  objection  to  the  competency  of 
witnesses,  discovered  after  trial,  is 
not  a  sufficient  ground  of  itself  lor  ap- 
plying for  a  new  trial :  but  it  may 
have  some  weight  with  the  court 
where  the  party  applying  appears  to 
have  merits.   Turner  v.  Peane.    7i7 

11  Formerly  the  rule  was  to  object 
before  the  witness  was  sworn  in 
chief;  but  still  the  objection  must  be 
made  at  the  trial.  ib. 

12.  Where  two  persons  joined  m  an 
assignment  of  a  ship,  one  of  them 
was  permitted  to  prove  that  at  the 
time  of  the  assignment  he  had  no 
interest  in  the  vcmcI.  301 

WRECK. 
See  Treepau,  5. 


See  Bule,  x 


WRIT. 


END  OF   THE  TIRST  VOLUME. 
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